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-S. 39 (1) (vi )—Objections to award—Dis¬ 
missal on ground of limitation—Appeal 191a 
Assam Frontier (Administration of Justice) 
Regulation (1 [l] of 1945), S. 26— In other 
cases"—Words do not cover appeals against 
order of acquittal 48a 

-S. 28 —Section does not giv6right of appeal 

against orders of acquittal—High Court oanmt 
set aside order of acquittal under seotion 48c 

-S. 32 —Principle of S. 404, Criminal P. C. 

is binding on Courts acting under Regulation— 
No right of appeal against order of acquittal 
exists—Criminal P. C. (1898), 8. 404 436 

Assam High Court Order (1948), S. 3 —High 
Court—Constitution of Obief Justice alone ap¬ 
pointed before prescribed day—Constitution of 
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ment of other Judges—Government of India 
Aot (1933), S. 220 6a 
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(1) of 1886 )—Patta holder—Annual patta— 
Grant of 209 

- S. 32-See ibid Sa. 154 (l) (a) 82. 62 

77 

-$$. 39, 164 —Jurisdiction of oivil Court to 

question validity of settlement 107<2 

-S. 53A (2) (as amended in 1946)— Ret- 

rospeotive effeot 215 

- S. 62—See ibid Ss. 154(1) (a), 82, 62 77 

-S. 66 —Survey of land in person’s favour 

—Premium enhanced without his knowledge— 
Ejectment 127 

-S. 74 (2)—See ibid, S. 81 2106 

- Ss. 81 and 91—See ibid, S. 82 40a 

- Ss 81 and 151 — Powers of Revenue Tri¬ 
bunal under S. 151—Tribunal if oan set aside 
sale on ground of hardship after one year from 
date of sale—Civil Court, if can deolare Tribu¬ 
nal’s order ss nullity—Civil P. 0. (1908), 8. 9 
—Speci6c Relief Act (1877), S. 42 141a 

-S. 81 —Maintainability of application by 

ostensible purchaser 210a 

- Ss. 81, 74 (2 )—Property sold in contra¬ 
vention of S. 74 (2)—Revenue sale set aside 

2106 

- S. 82 —Sale under 8. 91 of Regulation — 

Ss. 81 and 82 cannot govern such sale—Assam 
Land Revenue Regulation (I [1] of 1886), 
Ss. 81 and 91 40a 

-$. 91 —Sale of land under section — Cir¬ 
cumstances not justifying sale — Revenue Offi¬ 
cer not authorised to order sale — Objections to 
sale not raised before Revenue Officer by defen¬ 
dant whose interests were affected by sale— 
Appeal by defendant to Revenue Tribunal — 
Tribunal ordering sale to be set aside on defen¬ 
dant depositing certain amount — Suit by 
auction-purchaser for possession — Orders of 


Assam Land & Revenue Regn. (contd.) 
Revenue authorities held were without jurisdic¬ 
tion and sale was nullity — Defendant held 
could challenge ordere in collateral proceeding 
—Assam Land and Revenue Regulation (I [1] 
of 1886), 8. 151 406 


-Ss. 140, 141 — Revenue Officer cannot 

regard private house or olub as his Court 82c 
-Ss. 141,142, and 147 —Non judioial pro¬ 
ceeding cannot be regarded as judicial proceed¬ 
ing because there is statutory provision for right 
of appeal 256 

-S. 142 — See ibid Bs. 141, 142 and 147 

256 

-S. 147 — See ibid, Ss. 141, 142 and 147 

25 b 

-S. 147 —Rules under Act. Rr. 2 and 66 

—Leases of waste land in town — Settlement 
by Deputy Commissioner subjeot to previous 
approval or confirmation of Government — 
Settlement whether by Deputy Commissioner 
or by Government 157 

-S. 147 (6) — Order issuing non-renewal 

notice to an annual patta-holder or directing 
him to show cause why he ehould not be prose¬ 
cuted under 8. 193, Penal Code, is not an order 
within 8. 147 (b) and, therefore, not appealable 

95) 

-S. 148 (3) — “Sufficient cause’’ — Order 

cancelling annual patta of appellant—Appellant 
not served personally with non-renewal notice 


—Appeal after period of limitation—Maintain¬ 
ability-Effect of non service 192 

-S. 151—See ibid, 8. 81 141a 

-S. 151—See ibid, S. 91 406 

-S. 151 —Jurisdiction under — Revisional 


jurisdiction under section is now exercisable by 
High Court — Assam Revenue Tribunal Act 
(II [2] of 1946), Ss. 5,6 and Sohedule—Assam 
Revenue Tribunal (Transfer of Powers) Act (IV 
[4] of 1948), 8. 8 and Schedule 326 

-S. 164 — Tribunal exceeding its jurisdic¬ 
tion in setting aside sale—Section 164 will not 
help person in whose favour sale is set aside 

1416 


- Ss 154 (1) (a), 32, 62 —To avoid bar of 

S. 154 (i) (a) plaintiff to prove violation by 
Government of his existing right under Regu¬ 
lation — Mere occupation not sufficient under 
8. 82—8. 62 does not control 8. 154—Trial of 


suit in oivil Court is barred ‘ 1 

-Rules under, R. 190—Appeal against Gov¬ 
ernment order 21/6 

-Rules under, R. 190-A — Settlement of 

fisheries otherwiee than by auction—Provincial 
Government if can order settlement 212i 


Assam Maintenance of Pablio Order Act 

(V [6] of 1947)—See under Publio Safety 
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Assam Money-lender (Amendment) Aot 

(VI (6] of 1943) —-Sm under Debt Laws 

- S. 5 (2) — See Transfer of Property Act 

(1882), 8. 98 1076 

Assam Opium Prohibition Act (XXIII 
[23] of 1947), Ss. 6 (a) and 28 — Possession 
—Meaning—Presamption—Burden of proof— 
Opium Aot (1878). Ss. 9 and 10—Evidence Aot 
(1872), Ss. 101.103 152 

Assam Revenue Tribunal Act (II [2] of 

1946), Ss. 5, 6 and Schedule — 5m Assam Land 
Revenue Regnlation (1886), 8. 151 &26 

Assam Revenue Tribunal (Transfer of 
Powers) Act (IV (4) of 1948), 5. 3 and 
Schedule — See Assam Land and Revenue Re¬ 
gulation (1886), S 151 826 

-S. 3—Enquiry before Sub-Deputy Collec¬ 
tor not coming under 8.141 or 8.14 1 of Assam 
Land and Revenue Regulation — Sub-Deputy 
Collector aoting or purporting to act under 
those sections — Case is revenue case within 
8- 8 32a 

Assam (Temporarily Settled Districts) Ten- 

anoy Aot (III [3) of 1935)—See under Ten. 
anoy laws 

-S. 33, Proviso —'Requires’ — Meaning of 

—Emphasis is really on bona fide demand for 
building homestead or for cultivation — Defen. 
dant’s inconvenience is no ground for refusing 
relief to plaintiff 15 

Bengal Public Demands Reoovery Aot (III 
[3] of 1913), S. 20— Certificate sale — What 
pa886B to purchaser at suoh Bale 117 

Olvil Procedure Code (V 16] of 1908), Ss. 2 
(2) (b), 96 and 116-' Default”- Dismissal of 
suit for non-payment of adjournment costs_ 

Appeal—Revision—Civil P. 0. (1908), 0 . 17, 

«• 2 lG9i 

—S. 9—See Assam Land and Revenue Be. 
gulation (1 [ 1 ] of 1886), 8. 81 u\ a 

—li—Land in suit belonging to femple 
—T acquiring same by exchange of his land 
from temple’s manager—Land ultimately devol¬ 
ving upon P~G as manager of temple suing P 
for declaration of temple’s title to land and for 
possession— P setting up adverse possession 
agamst temple—Suit dismissed—Iesues of ad- 
verse possession decided against ttmple—Land 
purohased by plamtiflF—Suit by plaintiff against 
brother to establish his absolute right to 
land—Decision in previous suit held was deoi- 
Bion agamst temple and not merely against its 

held operated as res judicata 
agamst defendant 92 a 

-5. 11— Res judioata between oo-defen- 


dants 


U9a 

-H—Absence of decree and judgment. 
Evidence Act (i872),. 8a. 115 and 18 8 162 
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-S. 11 — Dismissal of suit on default to 

deposit adjournment costs— Fresh suit, if birred 
—Civil P. C. ( 1 908), 0. 17, R. 1 16yc 

-5. 37 — Jurisdiction- to execute decree — 

Alteration in pecuniary jurisdiction— Court, if 
ceases to exist for execution 115 

-S. 96—See ibid, S. 2 (2) (b) l69i 

-S. 96 —Who can appeal—Person adversely 

affected by decree can appeal — Existence of 
right of appeal doubtful—Appellant to get bene¬ 
fit of doubt— Joint family of two brothers A 
and B — A transferring family land to C — 
Subsequent transfer by B of his share in land 
to D —Suit by D for declaration of title and 
possession against A, B and C—Defence raised 
oommon to all defendants — Suit decreed — 
Appeal by B alone is competent as his interest 
is adversely affected by decree 22a 

- S. 96 —Who can appeal— Suit dismissed 

against defendant—Defendant, if can appeal 

1196 

- S. 98.(2) and (3) — Appeal heard by 

Bench of two Judges of Assam High Court— 
Difference of opinion—Decree of lower Court is 
to be confirmed—Provisos to sub-s. (2) aod 
Bub s. (8) do not apply 80 

-S. 99 and 0. 21, R. 5 — Non-complianoe 

with 0 21, R 6—Effect • 168 

-5. 100 — Erroneous inference drawn from 

a proved fact justifies interference in second 
appeal 2166 

—- -Ss. 100, 101 —Admissibility of evidence— 
Objection that particular docament is not duly 
proved cannot bs taken for first time in second 
appeal 133a 

- S. 115-See ibid, S. 2 (2) (b) 169<2 

-S. 115—See Arbitration Aot (1940), 8. 14 

M 1916 

— -S. 116 —Limitation— There is no period 
of limitation provided for petitions of revision 
—Limitation Act (1908), S. 8 66 

-S. 725—Appeal treated as revision 114c 

-S. 115 —Decision going to root of jurisdio. 

tion 214a 

-0. 2, R. 8 — Suit arising out of same 

transaction hqj 

—0. 6, R, 19 — Declaration of due service 
need not be express—Omission to declare due 
service is only irregularity— Does not affeot 
juris diction of Court regarding parties present 

before it 

6, R. 4 — See Railways Aot (1890), 
S, 72 1766 

—— 0.9, B. 13 —Sufficient oause— Peremptory 
early hearing fixed in case proceeding at very 
slow paoe-Some plaintiffs leaving jurisdiction 
of Uourt before learning about date of hearing 
or their native places for making arrangements 
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for their sons' marriages — Their attending 
Court on date of hearing and then going baok to 
native districts extremely difficult—Other plain, 
tiffs ill and invalid— Finding that sufficient 
cause for non-appearance bad been made out 
held could not be interfered with 6« 

- 0. 17, R. 1—See ibid, 8. 11 169c 

- 0. 17, Rr. 1 ana 3 —Order whether under 

R. 1 or R. 3 — Determination of. 1696 

- 0. 17, Rr. 1 and 2 —Plaintiff ordered to 

pay adjournment costs — Costs not paid —Suit 
dismissed for non-payment of C03ts in absence 
of plaintiff — Plaintiff held ocght to have been 
given opportunity to show if there was any good 
reason for non-compliance—Procedure adopted 
by Court held was materially irregular causing 
failure of justice 169e 

- 0. 17, R. 1 (l) and (2) — Court’s power 

to grant adjournment conditional on payment 
of costa 169a 

- 0. 17, R. 2—See ibid 8. 2 (2) (b) 169i 

- 0. 20, R.-4 (2 )—Judgment merely slating 

conclusions — Material evidence on issue and 
reasons for acceptance or rejection not stated- 
judgment is bad 79b 

- 0. 21, R, 5 — See ibid S. 99 168 

- 0. 34, R. 1 — Mortgage suit by manager 

of joint Hindu family—Other members are not 
necessary parties 12 

- 0. 41, R. 1 — Suit against Railway Ad¬ 
ministration — Plea that plaintiff without 
alleging and proving misconduct could not claim 
compensation not raised in written statement— 
Plea, if can be allowed to be raised in appeal— 
Railways Act (1890), S. 72 175c 

- 0. 41, R. 22 (i)—Cross objections against 

co-respondent 119c 

- 0 41, R. 23 — Remand for disposing of 

application according to law after hearing 
parties—Disposal by successor-in office of decid¬ 
ing Judge is not without jurisdiction 6c 

- 0. 41, R. 31 — Judgment should be self. 

contained—Material evidence not reproduced— 
Reasons for bolding fact not proved or oral 
evidence not satisfactory not stated—Judgment 
does not comply with provisions of 0. 41, 

R. 81 79, 

- 0. 41, R. 33 — Power to reverse decree 

against respondent who has not appealed. 101/ 

- 0. 41, R. 33 — Power of appellate Court 

to take notice of subsequent events 208 

- 0. 41, R. 93 —Decree by trial Court—No 

appeal by plaintiff — Modification of deoree in 
second appeal 141c 

- 0. 47, R. 1—See ibid, 0 9, R 8 47 

Contempt of Courts Act (XII [12] of 1926), 

S. 2 — Person criticised must bo Court—Sub. 
Deputy Collector acting under Assam Land 


Contempt of Courts Act (contd.) 
and Revenue Regulation, S. 142, imposing fine—- 
Appeal pending against his order — Publio 
meeting held condemning his action — No 
contempt of Court 25a 

- S. 2 — In absence of definition of ‘Court’ 

in Act, that word is to be interpreted in its 
general sense 25c 

Contract Act (IX [9] of 1872), Ss. 151 and 
152—See Riilways Act (1890), 8. 72 175a 

Cosharers—Suit for declaration of title to and 
exclusive possession in absence of partition not 
maintainable—Transfer of Property Ajt (1882), 
8. 44 16 

Court-fees Act (VII17] of 1870) S. 7 (IV) 
C) — See Specifio Relief Act (1877), Ss. 1, 42 

2146 

- Sch. II Art. 17 (III)-See Speoifio Relief 

Aot (1877), Ss. 1, 42 2146 

Criminal Procedure Code (V [5] of 1698), 
S. 133 (1) —Channel used by publio—Obstruc¬ 
tion 188 

- Ss. 145 and 435— Revision of order under 

Chap. 12 — Direot petition to High Court 

165a. 

-S. 147 (1) —"Is satisfied"—Dispute likely 

to cause breach of peace existing — Magistrate, 
if bound to take proceedings under section 

1666 

-S. 147 (1)— No preliminary order passed 

—Findings on merits — Validity 166c 

-S. 203— Complaint involving civil dis¬ 
pute 202a 

- S. 235-See Opium Act (I [11 of 1878), 

8. 9 (a) and (o) , 6a 

-S. 236 —Accused charged under 8. 866, 

Penal Code—Fact that girl was foroed to go 
from her house with intent specified in 8. 866 
attempted to be proved—Fact if proved cons¬ 
tituting offence under 8. 866—Accused held 
oould not be oonvioted of offences under 8.885, 
Penal Code 87d 

-S. 238 (l) —Offence under S. So6, Penal 

Code, sought to be reduced to one under 8. 865, 
Penal Code—Section has no application 87o 
-Ss. 258, 259— Charge framed — Com¬ 
plainant and his witnesses remaining ab-ent— 
Acquittal of aocused—Legality of 211 

-Ss. 258 (1) and 367 (l )—Case adjourned 

for defence evidence after framing of oharge— 
Absence of complainant—Order of acquittal 
without finding accused not guilty is bad 81 

- S. 259—See ibid, S. 258 211 

-S. 288—See Evidenoe Act (1872), 8. 88 

75a 

-S. 297 — Misdireotion—Aooused charged 

under 8 866, Penal Code—Investigation of 
previous offence of abduction pending—Some 
aooused concerned in previous offenoe—Jury 
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Criminal P. C. (contd.) 
finding accused guilty of offence under S. 865, 
Penal Code and acquitting them of offence 
under S. 866 —Jodge in his charge to jury 
directing them to infer from conduct of accused 
and oircumstances if they had requisite inten¬ 
tion contemplated under 8 - 865—No oppor¬ 
tunity given to accused to explain inference— 
Judge held misdirected jury—Criminal P. C. 
(1898), 8 . 842 - »7a 

_ Ss. 297 and 637— Misdirection—Murder 

trial—Charge to jury suggesting possibility o* 
application of S. 804, Part II, PeDal Code 
though in fact it was not applicable—Verdict 
of guilty under S. 904. Part II, read with S. 84 
—Error not prejudicing accused — No mis¬ 
carriage of justice—Verdict will not he inter¬ 


fered with 

-S. 342—See ibid, 8 . 297 
-S. 367 —See ibid, S. 424 
S. 367(1)—See ibid, Sa. 


986 
87a 
199 

268 ( 1 ) and 
867 (1) 81 

- S. 404—See Assam Frontier (Administra¬ 
tion of Justice) Regulation (I [ 1 ] of 1945), 
B. 82 486 

- S. 421 —Sessions Judge after bearing 

appellant calling for record of case and after 

perusing same dismissing appeal summarily_ 

Appeal held properly dismissed—Evidence held 
not of such nature as to justify hearing of 
appeal in full 55 

- Sa. 424, 367 , 439 and 637 —Defective 

appellate judgment—When can be set aside in 
revision 199 

- S. 436—Sea ibid, S. 145 165a 

- S. 439—See ibid, S. 424 199 

-S. 439— Applicability—Section does not 

apply to cases covered by Assam Frontier 
(Administration of Justice) Regulation (I [ 1 ] of 
1945), Ss. 28 and 82 48 ^ 

-S. 617—See ibid, Ss. 528, 517 86 

- S. 617—See Essential Supplies (Tempo. 

rary Powers) Act (1946) 8 . 7 132 

—-Ss. 623, 617 —Theft of property reported 

—Property found in possession of acoused_ 

Police instituting proceedings under 8 . 147, 
Penal Code—Oase transferred by 8 . D. 0. to 
2nd E.A.O.—Police requesting 8 . D. 0 during 
pendency of proceeding before 2nd E. A. 0., to 
confirm oustody of property with complainant 
to whom police had delivered it-S.D.O. ao- 
oordingly ordering confirmation-Order held 

one under S. 628 and not under S. 617_No 

appea! held lay to Sessions Judge-Sessions 

R reference under 

b. 488—Order of 8.D.O. passed on reoommen- 

.Police held not proper—Order should 
W a judicial order go 


Criminal P. C- (contd.) 

_S. 526—See Administration of Police and 

Justice in the Naga Hills District Rules, R. 22 

100 

-S. 537—See ibid, Ss. 297 and 587 9d6 

-S. 637-See ibid, S. 424 199 

DEBT LAWS 

Assam Money-lenderB (Amendment) Act 

(VI[6) of 1943), Ss. 1 (2) and 9 — Applies- 
bility — Act does not apply to pending execu¬ 
tion proceedings and appeals arising therefrom 
— S. 1 (2) qualifies the provisions of S. 9 

161a 

- S. 9 (2) — Mortgagee deoree.holder pur¬ 
chasing property in execution of his mortgage 
decree—Suit by him for declaration of title and 
possession against prior usufructuary mort. 
gagee—He can invoke S. 9 (2) and say that it 
stood extinguished. 18a 

Defence of India Act (XXXV [35] of 1939), 
S. 19 — Arbitrator—Appointment of. 189a 
Defence of India Rules, (l939), S. 75A — 
Acquisition under — Owners of property — 
Position of, vis.a vis Government 183c 

-S. 75A (3 )— Requisition followed by ac¬ 
quisition without surrender of property — 
Rights of claimants to compensation. 133d 
Essential Supplies (Temporary Powers) 
Act (XXIV [24] of 1946), S. 7—Confiscation 
of vehicle carrying articles — Criminal P. 0. 
(1898), S. 617 182 

Evidence Act (I [l] of 1872), S. 8 — See 
Penal Code (1860), 8 . 411 198a 

- S. 18 — See Civil P. C. (1908), 8 . 11 

162 

—— S. 33 —Evidence of witness in committal 
proceedings—Same witness partly examined in 
Sessions Court— 8 . 88 is inapplicable — Evi¬ 
dence is admissible only under 8 . 288, Crimi¬ 
nal P. 0—Criminal P. C. (1898), 8 . 288 76 a 

- S. 63 (2 )—Copy of copy — When admis. 

sible stated 17 a 

- Ss. 101,103 — See Assam Opium Prohi- 

bilion Aot (XXIII [28] of 1947). Ss. 6 (a) and 
28 152 

-Sj. 101 to 103 — See Hindu law— Joint 

family 196(a) 195(b) 

-S. 106 — See Railways Aot (1890), S. 72 

176a 

-S. 114 — See Hindu law — Religious 

endowment I 545 

- S. 114 — Payment towards principal — 

Inference as to interest 216a 

- S. 114 (g) — See Railways Aot (1890), 

S. 72 176a 

-S. 116 — See Civil P. 0. (1908), S. 11 

162 

- S. 116 — See Landlord and tenant) la 
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Evidence Act (contd.) 

_ S. 167 — Trial by jury—Misreeeption of 

evidence not influencing verdict of jury—Other 
direct evidence available to justify verdict — 
Conviction cannot be set aside ' 56 

Government of India Act (1935), (26 Geo. 

V and I Edw VIII, C 2). S. 220—See Assam 
High Court Order (1948), S. 8 6 a 

Hindu Law—Joint family—Manager — Joint 
family of brothers — Elder brother acting as 
guardian on behalf of minor brothers in his 
dealings with family property—No evidence of 
partition—He must be deemed to act as mana. 
ger ^26 

_Joint family — Family property — Pre. 

sumption — Evidence Act (1872), Ss. 101 to 

103 1953 

_Joint family — Trade — Presumption — 

Evidence Act (1872), Ss. 101 to 103. 1956 

_Joint family — Family properly — Joint 

business by two brothers — Acquisition of pro¬ 
perty from prooteds by one—Property, if joint 

family property l9£c 

_Religious endowment—Endowment created 

by will—Manager dealing with endowment con¬ 
trary to terme thereof — Ecdowment, if fictiti¬ 
ous — Succession Act (1925) S. 74 — 
Construction of will — Intention of testator 

154a 

_Religious endowment — Manager appro¬ 
priating inoome of endowed property—Endow- 
ment, if fiotitious — Inference —Evidence Act 

(1872). S. 114 „ \ £ . 4 ° 

Interpretation of Statutes — Retrospective 
operation — Larger retrospective power is not 
to be read into an Act or a provision contained 
in an enactment than what was clearly intended 
by the Legislature 

_General and special provisions — Incon¬ 
sistent provisions 161c 

Landlord and tenant - Alienation —Tenanoy 
of temple property on condition of service to 

deity_Transfer to non-paik is not absolutely 

void bnt voidable — Temple authorities may 
acquiesce in the transfer—Evidenoe Act (1872). 

S. 115 la 

_Ocoupanoy rights —Nature of 188c 

Limitation Act (IX 19] of 1908), S. 3—See 
Civil P. 0. (1908), S. 115 66 

_S. 5 Explanation — Appeal, originally 

filed in Calcutta High Court, transferred to 
Assam High Court—Appellant being misled by 
practice of Calcutta High Court not filing appeal 
in time — Held there was euflacient cause for 
not filing appeal within time — Formal appli- 
cation held was not necessary ^36 

_S. 12 12 )—Time between date of pro¬ 
nouncing judgment and date of Bigning decree 
cannot be exoluded 83a 


Limitation Act (contd.) 

_ S. 15 (2) — See Municipalities — Assam 

Municipal Aot (I [l] of 1923), S 320 101a 

_S. 29 (2) — See Municipalities — Assam 

Municipal Act (I [l] of 1928 ), S. 820 101a 

- Art. 23 — See Municipalities — Assam 

Municipal (l [1] of 1923), S. 320 101a 

_ Art. 142 — See Tenanoy laws — Aesam 

(Temporarily Settled Districts) Tenancy Aot 
(III [ 8 ] of 1935), Scb. I, Part 1 , Cl. 4 7la 

- Art. 144—G, manager of temple, suing P 

in 1899 for declaration of temple’s title to pro¬ 
perty in P’s possession and for khas possession 

_Decision that temple’s title was extinguished 

by adverse possession of P and his predecessors- 
in-interest—P thereafter selling property to D, 
who mortgaged it to S — D's widow selling proper¬ 
ty to plaintiff— All transfers containing entries 
“on behalf of temple’—General Register of re¬ 
venue free estates and jamabandi also containing 
eimilar entries — Shortly after purchase, plain¬ 
tiff getting offending words in jamabati deleted 
—Defendant, G’s brother, getting them restored 
—Suit by plaintiff to establish his absolute 
title to property — No inference as to fresh 
dedication after 1899 held could be drawn from 
entries — Property held was held adversely to 
temple by plaintiff and bis predecessors-in¬ 
interest 

_ Art. 180 —Order confirming sale challenged 

—Starting point 99 

Merchandise Marks Act (IV [4] of 1889), 
Ss. 6 and 7—Contract of sale of jam of speoi- 
fied oonnts — Yarn below specified counts sup¬ 
plied — Offence, if committed 2026 

MUNICIPALITIES 

Assam Municipal Aot Cl [1] of 1923), S. 236 
—Prohibition of offensive trade without den¬ 
ning limits -, 1 . 

_ S. 320— Applicability—Suit for malicious 

prosecution against municipality — Pe . rl ° d - 

notice_Exclusion of—Limitation Act (1908;, 

Ss. 15 (2), 29 (2) and Art. 23 101a 

_ Ss. 320 and 286 — Plaintiff served with 

notice by Chairman of Municipal Board calling 
upon plaintiff to turn off water connection 
from his premises — Suit by plaintiff against 
Municipal Board for permanent injunction — 
Notice under S. 820 held necessary — Notioe 

of Chairman held act of Board within S. 286 

189 


Opium Aot (I [1] of 1678). S. 9 (a) and (o) 

_ Accused importing opium by carrying i 

bimself — Conviction for two separate offences, 
one under 8. 9 (a) for possession and other 
under 8. 9 (c) for importing and imposing two 
separate sentences are not justified —(Evidenoe 
in faot not establishing offence under 8. 9 v c J 
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Opium Rot (contd) 

but only under S. 9 ( 9 )-Ccnvicfcion under 
8 . 9 (a) upheld and that under S. 9 (c) set 
aside) —Penal Code (l830), S. 7l — Criminal 
P. C. (189s) 8 . 285 6 a 

Penal Code (XLV [45) of 1860), Ss. 34 and 
304 —Common intemion, meaning of—Convic¬ 
tion un-er S. 804 — S. 84 if applies 93a 

-S. 71 — See Opium Act (£ [l] of 1878), 

8 . 9 (a) and (e) 5a 

_S 304 —Bee ibid, Ss. 34 and 804. 93a 

- Si. 339 and 341 — AooaBel obstructing 

private right of way alleged by oomplainant 
over land of aocused — Acoueed denying exis¬ 
tence of right of way — Trial and conviotion 
under|S. 841—Revision—Aconsed can plead that 
evidence adduced did not exclude existence of 
bona fide belief in mind of aocueed that he bad 
right to obstruct—Act is not offence in view of 
exception to 8 . 839 — Proper remedy of com¬ 
plainant lies in civil Court. 82 

-S. 362—Section does not define offence— 

Abduction beoomes offenoe when accompanied 

by certain intentions 876 

-S. 411— Conviotion under — It must be 

shown that aconsed knew or had reason to 
believe that property had been stolen. 87 

-S. 411 —Oonduct of accused in conoealing 

property at time of its recovery—Evidence Act 
(1872), S 8 . 198a 

-— S. 411 — Word ''believe” if equivalent to 
"snspeot"—Parobase of stolen property in pre¬ 
sence of other persons. * 1986 

Hallways Act (IX [9] of 1890), S. 72- 
See Civil P. 0. (1908), 0. 41. B. 1. 175c 

-S. 72 — Bisk Note B — Proviso — Mis¬ 
conduct— Evidence — Failure of Railway Ad- 
ministration to discharge its obligation as 

bailee and also under proviso to Risk Note_ 

Presumption — Evidence Aot (1872), Ss. 103 
and 114 (g)—Contraot Act (1872), Ss. 151 and 

175a 

- S. 72 —Bisk Note B—Proviso—Misconduct 

—Pleading- Civil P C. (1908). 0. 6 ,R. 4 . 1756 

- S. 72— Compensation—Determination of 

175(2 

Registration Act (XVI [16] of 1908), S. 49 
(}) — Partition deed not registered —Admie- 
Bibility— Part of property, arrangement as to 
if oan be regarded as transfer — Transfer of 
Property Aot (1882), Ss. 63 A and 54. 129a 

Bpeoifio Relief Act (I [l] of 1877), Ss. 1, 
"T™* lot mere declaration—Court.fees Aot 
(1870), S. 7 (iv) (o), Sch. II Art, 17 (iii). 2146 

o. 89 — Belief under is in diecietion of 
UOurl. rjn 

—>8. 42— See ibid, 8 .1. 2146 

~ AeBam Lana and Revenue 
Regulation (I [ 1 ] 0 f 1888), 8 . 81. . HU 
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_S. 42, Proviso— ‘Further relief.’ 1836 

_ S. 42 and Proviso — Order of Revenue 

Tribunal setting aside sale—Sait for declaration 
that order was without jurisdiction and that it 
be set aside-No relief for possession claimed 
—Decree if can be passed. 141d 

- S. 42, Proviso — Mere use of word ‘ de¬ 
claration”—Proviso, if attracted. 141e 

-S. 42— Applicability. 141/ 

Buocession Aot (XXXIX [39] of 1925), 
S. 74—See Hindu Law—Religious endowment 

154a 

Sylhet Tenanoy Aot (XI [ll] of 1936) — 
See under Tenancy laws. 

.TENANCY LAWS 
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Tenancy Act (III [3] of 1935), Sch. I, 
Part I, cl. 4 — Dispossession by landlord— 
Adverse mutation effected by landlord's officer 
by fraud—Tenant dispossessed on strength of 
mutation—Dispossession is not by landlord. 

716 
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-Malicions proseoution — Burden of proof 

Essential facts to be proved luic 

-Malicious prosecution — Absence of rea- 

Bonable and probable cause — Legal malice 
when to be inferred 101 d 
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Municipality not actuated by any inditeot or 
improper motive other than furtherance of 
justice or vindication of the law in prosecuting 
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« , 119 <* 
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107o 
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- S 54 — Sale of right of redemption 10?a 
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A. I, B. (37) 1950 Assam 1 [C . N. l.J 

Thadani Ag. 0. J. and Ram Labhaya J. 

Boloram Kumar and others — Appellants 
v. Dandiram Kumar and others — Respon¬ 
dents. 

Second Appeal No. 1903 of 1947, Decided on 3rd 
June 1949. 

(t) Tenancy law-Landlord and tenant-Aliena- 
tion — Tenancy of temple property on condition of 
service to deity — Transfer to non-pailc is not ab¬ 
solutely void but voidable—Temple authorities may 
acquiesce in transfer—Evidence Act (1872), S. 115. 

A transfer of temple lands held by paiks on condi- 

toid Th« ? a r,D8 . BarV 7u * he dei, y 18 not absolutely 
oni« T lnH! ® .• aU S? 1,6B mfty C0D8en ‘ to or ao- 
» 9 tr8n9,0r - T, he y ma 7 accept servioes from 

a, non paik transferee or if he is not capable of render- 

aCMpt rent in 088h from him. 
j 9 nothing to prevent the temple authorities 

SSJSS? 8 , ,has .° oourses. A transfer without their 
oblation, of ffihEZ e W nio?mlnt k L to onTvo a |da l b!e e 

ord^of th« n l# ?*• paikan Iftnd w “ 8 made under the 
orders of the Court in execution proceedings pieoeded 

«nii, aU ^ hmen i " llhout Bn y objection from the temple 
and the anction-purohsser was shown P in 

“• "TV r ?°0i d8 as a tenant and the period of 
limitation for challenging the sale had expired : 

‘ hat . MSn ® , ?8 ‘bat the auction sale contra- 
°? ato “ bating to transfers of paifczn lands 
Bud was therefore originally void thA titio 

Sf™ „ a id no. 

[Para 8] 

r^SS 

SSir-'-a 

as-aa srH- 5? 


(12) 1925 Cal. 272 and A. I. R. (23) 1936 Mad. 666, 

on • [Paras 10, 11] 

Annoiation : f45-Com.) T. P. Act, S. 44 N 4, 6. 

S. E. Qhose, D. C. Barua and D. N. Medhi _ 

r xr n , „ f° r Appellants. 

J. N, Dora — for Respondents. 

Ram Labhaya J. — The faots leading to 
this appeal by contesting defendants 1.8 are as 
follows : Dag no. 695 corresponding to the pre. 
sent dag no 5C8 was part of the labheraj lands 
owned by Hajo Madhab Tomple. Defendant 19 
13 the present Daloi of the temple. The present 
area of the dag in question is 6 B 3 K 16 Lessas. 

fa] This land was held by Paiks of the 
temple on condition of rendering services to 
the deity. In 1889 a dispute arose between two 
groups of tenants. The predecessor-in-interest 
of the plaintiff of the present suit, belonged to 
the group whioh was found entitled to tenanoy 
rights in 9/20th share of the dag in question, 
ihe ancestors of the defendants (l.is, both 
contesting and pro forma) were found entitled 

to tenanoy rights in the rest, viz., ll/ 20 th 
snare. 

[3] One Labshminarayan got a money decree 
against some tenants of the group of the plain- 
tiff and got to entire deg attached in execution 
of his deoree. Objections were raieed to the 
attachment and, it appears, an Amin was ap. 
pointed to make local enquiries as to the olaims 
of the objectors. An attested oopy of the report 
has been p aced on the record. It appears from 
the report that there were three groups of objeo- 

tom. Th® prwnt pWntiff.wi^ others olaimed 
8K4L. The Amin found them in possession 
a ' ea claimed. This portion was 
marked Ka. Another group of objectors was 
found, to be in possession of » b a k ? l 

arflft !3 r fh° n / M marb6d Kha ' The r68fc of fte 
?n L L? 0 ? ag9B2KBri Ga waa not 

m the actual possession of anyone. It was dea- 
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cribed as deuse forest. Exhibit 4 is an attested 
copy of the order ou tbe claim put forward by 
the present plaintiff with others. This claim 
was disallowed on a compromise. No reference 
was made to the Amin's report in the order. 
No other order in the objection proceedings has 
been placed on the record. The attested copy 
of the sale certificate on the record shows that 
9/20th share from the dag was put to auction 
and sold. The sale was not of any specified 
portion or plot. The cosharers may have held 
specified portions of land in groups and differ¬ 
ent cosbarers in the two groups may also have 
occupied Separate plots. But what was put to 
sale was not the specified plot or plots in the 
possession of the judgment-debtors but the un¬ 
divided share to which they were entitled as 
tenants. The decree-holder according to the 
certificate became the purchaser of the tenancy 
rights in the dag in question to tbe extent of 
the share mentioned in the sale certificate, i. e., 
9/20tb share. It is claimed by the plaintiff that 
the decree-holder auction.puichaser purchased 
and got possession of specified portions Ka and 
Ga measuring 3 B 0 K 9 t, though he remained 
in actual possession of the Ka portion measur¬ 
ing 3 K 4 L on behalf of the decree-holder. 

[4] On 24th September 1935 Surjyanarayan, 
brother of Lakshminarayan who had died, sold 
to him 2 B 2 K 19 L out of the land said to have 
been purchased by his brother Lakshminarayan 
marked Ka and Ga in Amin's report. In the 
sale deed Surjyanarayan, the vendor, claimed 
that they (meaning he and his brother) had 
purchased the area (2B 2K 19L) on 2lst June 
1921 in a court sale out of dag no 695 mea¬ 
suring 5B 3K 16L and they obtained possession 
through Court of the two specified plots Ka 
and Ga This he purported to sell to the present 
plaintiff who alleges that he was in actual 
possession even before sale though on behalf of 
the auction-purchaser. On the basis of the sale 
deed, tbe plaintiff got a cbitha mutation in his 
favour on 23rd March 1936. His case now is 
that he purchased two specified plots of the dag 
n question from the auction purchasers who 
were the owner of tenancy rights. Ho was also 
in possession till 1937 when a portion of the 
area in his possession was encroached upon by 
defendants 1-3. A complaint was lodged against 
them but they were acquitted on 12th March 
1937. On 14th May 1939 plaintiff applied for 
demarcation of boundaries which were settled 
by order dated 7th June 1939. Plaintiff further 
alleged that he removed his dwelling houses 
from the portion marked Ka to another plot at 
a distance of about a quarter of a mile. Defen¬ 
dants taking advantage of this fact took forcible 
possession of the entire area of 3K 4L (Ka 
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portion). On the basis of their possession they 
also got a mutation in their names during the 
last Temple Survey Operations. Plaintiff, there¬ 
fore. instituted the suit which gives rise to thi3 
appeal for a declaration of his right and title 
to the plot measuring 3K 4L (Ka portion) and 
also for recovery of its khas possession. 

(5) The claim was resisted by defendants 1-3. 
Pro forma defendants 4-9, 11 and 12 , 13-16 and 
18 supported the plaintiff's claim by a joint 
written statement. Defendants 10 , 17 and 19 
were proceeded against ex parte. The trial 
Court dismissed the suit holding that tbe suit 
was not maintainable in the form in which it 
was laid. Tbe Court also found that the suit 
was barred* by time and plaintiff's title to the 
land if any, had been extinguished by adverse 
possession on the part of the defendants It was 
further found that plaintiff had no right, title 
and interest in the suit land nor was be in pos- 
session thereof and dispossessed as alleged by him. 

[6l On appeal by the plaintiff, the learned 
Second Additional Judge, A. V D reversed the 
decree of the learned Munsif and deoreed the 
claim. He granted plaintiff a declaration of title 
to the suit land and further ordered that he be 
put in khas possession thereof. 

(7) On behalf of defendaDt appellants Mr. 
Ghose has assailed the correctness of the appel- 
late order on three grounds. He has contended, 
first, that the tenancy was inalienable The sale 
in execution of decree by which the auction 
purchaser became the owner of tenancy rights 
to the extent of 9/20th share was void and 
similarly the subsequent transfer of 1935 on 
which the plaintiff based his title. The second 
ground of attack was that Surjyanarayan who 
purported to convey the rights which Lakshmi¬ 
narayan had acquired under the court sale was 
not competent to transfer those rights and the 
transfer, therefore, did not pass any valid title 
to the plaintiff. His last contention was that in 
no case could the plaintiff he granted a decree 
declaring his exclusive title to a specified plot; 
nor could a decree for its khas possession be 
granted to him. Wo shall deal with these con¬ 
tentions seriatim. 

[7ai So far as the first contention is concern¬ 
ed, it is argued that the land belongs to the 
temple. Plaintiff and defendants were tenants 
under the temple as paiks They held the land 
on condition of rendering services to the deity. 
Their tenure was subiect to services which they 
had to render As the obligation to render ser¬ 
vices could not bo transferred to non-paiks, the 
land also became inalienable The land cannot 
be disassociated from the obligations that it 
carried. The contention in short is that the 
tenancy in question is of a peculiar kind and 
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■? one of its inoidents is that it is inalienable ex. 

* cept amongst paiks under oertain circumstances. 
1 Transfer to a non-paik, it is. urged, would be 
3 void. In support of this contention the learned 

counsel has relied on an unreported judgment 
3 of the Calcutta High Court in Appeal no. 1056 
of 1938 (Jiban Chandra Sarma Daloi on be- 
1 half of the Madhab Temple v. Parasuram 

• Kalita). The case related to the land of the 
1 temple to which the land in this belongs. The 
' suit was instituted by the then Daloi of the 

temple as the land belonging to the temple had 
been transferred by paiks to a person who could 
not render services whioh the paiks holding the 
land were under an obligation to perform. Ac. 
cording to the sale deed, the transferor was to 
remain responsible for rendering services. The 
land was transferred to the son-in-law of one 
of the transferors without the obligations of 
service that the occupation of the land carried 
with it. It was held by their Lordships of the 
Caloutta High Court that a transfer of paikan 
lands would not be valid and binding on the 
temple unless the burden of service attached to 
suoh lands is also transferred to the alienee, and 
as in that case the property had been transfer, 
red to the transferee free of the obligation to 
render any service, the alienation was not valid 
and binding on the temple authorities. The 
claim of the temple for khas possession of the 
land on the ground that the tenancy had been 
forfeited, was disallowed. 

[8] This authority is of no avail to the learn- 
ed counsel. It does not hold that a transfer of 
the paikan land is void. Such a transfer violates 
no statutory direction. It may not be valid and 
binding on the temple for reasons given by 
their Lordships in that judgment. But it cannot 
be said that a transfer of the tenancy would be 
absolutely void. The temple authorities may 
consent to or acquiesce in the transfer. They 
may accept services from a non-paik transferee 
or if he is not capable of rendering services thoy 
may accept rent in cash from him. There is 
nothing to prevent the temple authorities from' 
adoptmg these courses. A transfer without their 
consent and acquiescence which seeks to sepa- 
rate the obligations of the land from its enjoy, 
ment would certainly be voidable at the 
instance of the temple authorities. The authority 
relied on by the learned oounsel does not sup. 
port his argument that the alienation in suoh 
circumstances would be wholly void. In faot the 
question whether an alienation of the rights of 
paik was void or not was not before their 
Lordships of the Calcutta High Court. So far 
as this case is concerned, even if it is assumed 
xor purposes of argument that the auotion sale 
contravened the custom relating to transfers of 


Paikan land and was therefore void, it will not 
affect the claim of the plaintiff. The sale was 
made under the orders of the Court in execution 
proceedings. It wa3 preceded by attachment. 
There were objections to the attachment from 
the tenants. The temple authorities could not 
have been unaware of the sale. They did not 
raise any objection. The sale was made and 
confirmed. The auction purchaser was shown 
in the revenue records as a cosharer tenant. 
The auction sale came in 1920. The purchaser 
was obviously recognised as a tenant by the 
temple authorities. The Daloi of the temple, 
who is a defendant in the case, does not challenge 
either the auction sale or the subsequent trans¬ 
fer in plaintiff’s favour. The auction sale of 
the tenancy rights has not been challenged 
within the period allowed by law. Therefore, 
even if the transfer was originally void, the title 
of Lakshminarayan, the auction-purchaser, could 
not now be disputed by the temple authorities 
by reason of the efflux of time. In these cir¬ 
cumstances contesting defendants can have no 
right to challenge the transaction. They did 
not raise this question in the Court below and 
it has not been raised even in their grounds of 
appeal. The second sale in favour of the plain- 
tiff was in favour of a Paik aDd it has not been 
contended by anyone of the defendants inolud- 
ing the Daloi, the manager of the temple, that 
the sale was objectionable on the ground that 
the obligations as to service bad been divorced 
from the rights and privileges whioh the occupa. 
tion of the land carried. This contention, there, 
fore, has got no force. It finds no support from 
authority. 

[9] The second contention need not detain 
us long. The objection is that Surjyanarayan 
who transferred the rights in the disputed land 
to the plaintiff wa3 not competent to do so as 
Lakshminarayan alone was the auction-pur¬ 
chaser. Surjyanarayan has appeared as a wit. 
ness in the case. He has explained that he and 
Lakshminarayan the deceased were brothers. 
They were both members of a joint Hindu 
family and after the death of Lakshminarayan 
he became the karta of the family. His nephew, 
a son of Lakshminarayan, was also a member 
of the family. He, therefore, was competent to 
make the transfer and it was made with the 
consent and aoqaiesoenoo of Lakehminarayan’a 
son who signed the deed of sale as an attesting 
witness. In fact, while attesting the deed at 
the time of exeoation, he gave his consent to the 
ransfer m express terms. Before registration 
the words conveying his express consent were 
scored through. The explanation given for this 
is that they were advised that oonsent to the 
transfer m express terms would render the 
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document liable to fresh stamp duty and will 
give rise to other complications. The attesta¬ 
tion as a witness, therefore, was allowed to 
remain and the rest of the endorsement was 
crossed and was for all practical purposes 
deleted. This statement of Surjyanaraynn has 
not been rebutted by any evidence. Lakshmi- 
narayan’s son, who was evidently aware of the 
transfer, has not objected to it. Ho has not 
been examined by the defendants. He is the 
only person who could object to the transfer. 
Even though setting up his title, the defendants 
have not examined him. The inference is 
irresistible that Lakshminarayan’s son doe3 not 
question the competency of his uncle to transfer 
the tenancy right to the plaintiff. In these cir¬ 
cumstances the sale in plaintiff’s favour could 
be enforced against the present defendants. 
Lakshminarayan's son is not a party. He would 
not be bound by this decision but so far as the 
defendants are concerned, they cannot by their 
denial alone prevent the plaintiff from claiming 
relief on the basis of the sale deed in his favour, 
which apparently has been consented to by one 
who is the true owner according to defendants. 
The contention is repelled. 

[ 10 ] The last contention raised by the learned 
counsel is that there was no justification for the 
appellate Court to grant a declaration of title 
to and khas possession of the specified plot of 
land which is one of the two plots which the 
sale deed purports to transfer to the plaintiff. 
The learned counsel is on surer ground here. 
Under the sale certificate and according to the 
entries in the revenue records Laksbminarayan, 
the auction purchaser, was a cosharer tenant. 
He had purchased tenancy rights to the extent 
of 9 / 20 th share. There i9 no allegation or proof 
that there was any binding partition between 
the coBharers after the auction sale. It is possi- 
bio that cosharers may have been holdingspecified 
plots in their separate possession under an 
amicable arrangement for purposes of conveni- 
ence. But by that arrangement they would not 
become exclusive owners of the plots in their 
possession. Laksbminarayan therefore, could 
not be the exclusive owner of any specified plot 
oven if be was in possession of it as under the 
sale certificate he purchased an undivided share 
in the tenancy and not specified plots. Laksbmi- 
narayan’s successors in interest could not sell 
anything more than he bad purchased. They 
could only transfer to the plaintiff the undivided 
share in tho tonancy of which they were owners. 
They could also transfer to him the possession 
of any plot tbat they have as co.sharers. But 
they could not convey exclusive title to any 
specified plot. The sale-deed in plaintiff’s favour 
conveys to him two plots described as Ka and 


Ga within definite boundaries. The plaintiff’s 
claim is that even though the auction certificate 
does not mention these specified plots, Lakshmi- 
narayan was the purchaser of these plots and 
was in possession through him and by virtue of 
the sale-deed of 1935, he acquired exolusive title 
to these plots. Defendants dispossessed him from 
one specified plot marked Ka. On the basis of 
exclusive title and exclusive possession he olaims 
a declaration of title and khas possession. As 
indicated above there is no basis for a finding 
tbat he is exclusively entitled to the plot in suit. 
The learned Judge in appeal appears to have 
been influenced by the Amin’s report in coming 
to the finding that what was sold at the auction 
was not an undivided share but two specified 
plots. We do not find any justification for this 
view. The oral evidence in the case is not con¬ 
clusive. If specified plots were sold, there is no 
reason why the sale certificate should not have 
evidenced the fale of the specified plots. The 
records of the execution proceedings in which 
the property was sold are not available. They 
are said to have been destroyed. The Amin’s 
report which appears to have influenced the 
learned Judge is not helpful. It does not indicate 
what exactly was put up for auction. Besides it 
has been objected to as inadmissible though it 
is not necessary to deoide this point as even if 
admitted it does not support the claim that 
specified plots were put up for sale. There is no 
documentary evidence on this point except the 
certificate which shows that what was purchased 
was an undivided share. In the absence of any 
proof of a binding partition before the auction 
sale, it seems more probable that tenancy rights 
in specified plots were not sold. We are, there¬ 
fore, of the opinion that the learned Subordinate 
Judge had no legal basis or justification for 
holding in defiance of the contents of the sale 
certificate that two specified plots were sold. In 
these circumstances, a decree declaring the title 
of tho plaintiff to the specified plot in suit was 
not at all possible in law and yet thi3 is what 
the plaintiff has claimed. He might have claimed 
in the alternative that be was at least entitled 
to 9 / 20 th share in the tenancy. No suoh claim 
has been put forwarded. The suit is only for a 
specified plot measuring 3 K. 4 L. out of the entire 
dag. A decree that he is entitled to a larger area 
than that claimed by him as a co-sharer oannot 
be passed, as the entire dag is not in suit and 
g/aoth share of the whole is not being olaimed. 
The declaratory relief granted to the plaintiff 
by the lower appellate Court is, therefore, con¬ 
trary to law and the decree to this extent cannot 

stand. , 

[ill As regards khas possession of a specibed 
plot, tho position is no less difficult. A co-sharer 
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may ask to be restored to possession of a speci¬ 
fied plot, if his case is that he was occupying a 
specified plot as a co-sharer under an amicable 
arrangement between the co-sharers and wa3 
dispossessed by another co-sharer. But that is 
not the case here. Even if it is assumed for 
purposes of argument that the particular plot in 
suit was in plaintiff's possession before the sale 
in his favour on behalf of the auction-purchaser 
and was subsequently in bis possession as a co- 
sharer in the tenancy, it is not possible to grant 
him relief in this case as he is not suing as a 
co-sharer whose possession has been disturbed 
in that oapacity His suit is for exclusive title 
and for exclusive possession. He has not been 
able to prove exclusive title and therefore he 
is not entitled to exclusive possession also. There 
is thus no basis for granting him exclusive or 
khas possession of the property. If he bad taken 
up the position that he was entitled to a speci¬ 
fied plot as a co-sharer, as his possession as a 
co-sharer had been disturbed, the claim could 
certainly have been considered. But in these cir- 
cumBtances of the present case, even the relief 
for khas possession is not permissible. The view 
of the law that we have taken finds support from 
Ekabbar Ali v. Sh. Kon Ali, a. I. r. ( 12 ) 1925 
cal. 272: (82 1 . 0 . 8i) and Kovummal Ammad 
v, U. Arangadan Ammad, A.I.R. (23) 1936 Mad. 
666 : (163 I. 0. 825). 

( 12 ) The result is that the suit cannot succeed 
as laid. We, therefore, allow this appeal, reverse 
the order of the learned Additional Subordinate 
Judge and dismiss the suit for reasons given 
above. We shall leave the parties to bear their 
own costs throughout. 

Thadani Ag, C. J—I agree. 

v.B.B, Appeal allowed. 


A. I. R. (37) i960 ABsam 5 [C. N. 2] 
Lodge C. J. and Thadani J, 


Badri Prosad Agrawalla — Petitioner v. 
The King, 

Criminal Rem No. 38 of 1048, Decided on 28th 
February 1949. 


(a) Opium Act (1878), S. 9 (a) and (c) _ Ac 
cused importing opium by carrying it himsell - 
Conviction for two separate oiience9, one unde 
S. 9 (a) ior possession and other under S. 9 (c) fo 
importing and imposing two-separate sentences ar 
not justified— (Evidence in fact not establishin 
offence under S. 9 (c) but only under S.9 (a)—Con 
yiction under S. 9 (a) upheld and that under S. 
(c) set aside)-Penal Code (i860), S. 71 - Crimins 
P. C. (1898), S. 235. [Paras 4 and 5 

Ann°tation : (’46 Com.) Criminal P. 0, S. 235, N. 

(46-Man.) Penal Code, 8.71 N. 9. 


(b) Criminal P. C. (1898), S. 421-SeBslons Judge 
after hearing appellant calling for record ot case 
ana after perusing same dismissing appeal sum¬ 


marily—Appeal held properly dismissed-Evidence 
held not ol such nature as to justily hearing of 
appeal in full. [Para 5] 

Annotation : (‘46-Com.) Criminal P. C., S. 421, 
N. 3. 

J. C. Sen —for Petitioner. 

Order.—This rule was issued upon the Deputy 
Commissioner, Nowgong, to show cause why the 
convictions and sentences imposed on the i eti- 
tioner should not be set aside. The case for the 
Crown was that the petitioner was travelling on 
the train from Pandu through Gauhati on 14th 
October 1947. His conduct aroused suspicion and 
he and bis luggage were searched. In the trunks 
belonging to him was found 37 seers of opium. 
Evidence was adduced by the prosecution in 
support of these allegations and the learned 
Magistrate, beheviDg the evidence, found the 
petitioner guilty UDder S. 9 (a) of Act I (1) of 
1878 and sentenced him under that section to 
undergo rigorous imprisonment for two years, 
and to pay a fine of Rs. l.COO in default, to 9uffer 
rigorous imprisonment for a further period of 
one year. The learned Magistrate also found the 
petitioner guilty under s. 9 (c) of the said Act on 
the same facts, and sentenced him under that 
section to undergo rigorous imprisonment for 
two years and to pay a fine of Rs. 1,000 and in 
default of payment of fine, to suffer rigorous im- 
prisonment for a further period of one year. The 
learned Magistrate further directed that the 
sentences should run consecutively. 

[ 2 ] The petitioner appealed. The learned Ses- 
sions Judge, after hearing the learned advocate 
for the appellant, called for the record of the 
case, bat did not eay that the appeal would be 
heard, and did not pass any orders admitting 
the appeal. After perusing the record, the learned 
Sessions Judge directed that the appeal bo dis¬ 
missed summarily. It is against that order that 
the present rule has been obtained. 

[3] Mr. Sen for the petitioner has pointed out 
that separate convictions under 8. 9 (a) and 
S. 9 (o) of the said Act for the same offence were 
not justified. 

[4] If the petitioner imported the opium, he 
did so by carrying it himself, and his possession 
was the method of importing it. In our opinion, 
the learned Magistrate was not justified in oon- 
victing him for two separate offences for the 
same aot, and in imposing two separate sen¬ 
tences therefor. In fact, on the evidence, it is 
impossible to say that there was any evidence 
of an offence of importing. The evidence against 
the accused was merely that he was in posses¬ 
sion of the opium and that he had a tioket from 
Pandu a station in Assam, The evidence pro¬ 
ved possession of opium, but did not prove 
importation of opium. Mr. Sen contended further 
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that tho learned Sessions Judge, in view of the 
nature of the evidence, ought to have heard the 
appeal properly and to have delivered a judg¬ 
ment after hearing the appeal. Mr. Sen ha 3 
indicated to us the nature of the evidence in this 
particular case and we are of opinion that the 
learned Judge exercised a proper discretion in 
dealing with appeal summarily. 

[5] We are unable to hold that tho evi¬ 
dence was of such a nature that the learned 
Judge ought to have heard the appeal in 
full. We, therefore, order that the rule be made 
absolute to this extent only, viz: conviction and 
sentence under S. 9 (a), is upheld but tho con- 
victiou and sentence under S. 9 (c) of the Act is 
set aside and the appellant is acquitted of the 
charge of importation. 

Order accordingly. 


A. I. R. (37) 1950 Assam 6 [C. N. 3.] 
Thadani Ag. C. J. and Ram Labhaya J. 

Sampatlal Keshan and others — Petitioners 
v. Baliprasad Shah and others — Respondents . 

Civil Revn. No. 322 of 1948, Decided on 3rd June 
1949, against order of Sub-Judge, A. V. D., D/-13th 
March 1948. 

(a) Assam High Court Order (1948), S. 3 _ High 
Court — Constitution of — Chief Justice alone 
appointed before prescribed day — Constitution of 
High Court not alfected by delay in appointment of 
other Judges — Government of India Act (1935), 
S. 220. 

Both S 3 of tbe Assam High Court Order 1948 and 
S. 220, Government of India Act, 1935, allow the 
Governor-General to make appointmect of Judges 
other than tbe Chief Justico from timo to time. No 
time limit is placed on tbe exercise of jurisdiction 
vested in him in this respect. It cannot be said, there¬ 
fore, that the Governor General was under an obliga¬ 
tion to appoint Judges at once or at u time that they 
could function on tbe prescribed day or on any parti¬ 
cular day. He is really tbe judge of tbe time when 
appointments of other Judges may be made. It follows 
that where the Chief Justice alone Las been appointed 
before tbe prescribed day, tbe constitution of the High 
Court cannot be affected by the delay In appointment of 
other Judges. The Chief Justice is not debarred from 
performing tbe duties of the Chief or from discharging 
bis function as a Single Judge till the appointment of 
other Judges : A. I. R (25) 1938 Put. 550; 9 All. 625 
and A.l.R. (22) 1935 All. 322, Rel. on. [Paras 3, 4 A5] 

(b) Civil P. C. (1908), S. 115-Limitation-There 
is no period of limitation provided for petitions of 
revision—Limitation Act (1908), S. 3. [Para 6] 

Annotation : (’44-Com) C. P. C„ S. 115 N. 17; (’42- 
Cora.) Lira. Act, S. 3 N. 2G. 

(c) Civil P. C. (1908), O. 41, R 23 — Remand for 
disposing of application according to law after 
hearing parties—Disposal by successor-in-office of 
deciding Judge is not without jurisdiction. 

Where a case is remanded to tbe 'lower Court’ for 
disposal of an application for restoration of suit dis¬ 
missed for default, on merits and according to law 
after hearing the parties, there is no direction that tbe 
case is to be disposed of by the deciding Judge and nat 


by his successor. If, therefore, the successor in office of 
the deciding Judge, who has been transferred, disposes 
of the petition on remand, he does not act without 
jurisdiction : 2 W. R. 275 aud 5 W. R. 124, Disting. 

[Paras 14, 15] 

Annotation : (’44-Com.) C. P. C, O. 41 R. 23 N. 32. 

(d) Civil P. C (1903), O. 5, R. 19 — Declaration of 
due service need not be express — Omission to de¬ 
clare due service is only irregularity—It does not 
affect jurisdiction of Court regarding parties present 
beiore it. 

Tbe declaration of due service under O. 5, R. 19 in 
express terras is not imperative. The declaration may 
be implied in the proceedings. [Para 18] 

Assuming that an express declaration of due service 
is necessary under O. 5, R. 19, tbe omission to declare 
due service under tbe rule would be an irregularity on 
the basis of which tbe party adversely affected by the 
omission may ask for an opportunity to be heard. It 
would not affect the jurisdiction of the Court as regards 
parties that are present before the Court. [Para 17] 

Annotation : (’44-Com.) C. P. C. t 0. 5, R. 19 N. 2. 

(e) Civil P. C. (1908), O. 9, R. 13 — Sufficient 

cause—Peremptory early hearing fixed in case pro¬ 
ceeding at very slow pace—Some plaintiffs leaving 
jurisdiction of Court before learning about date of 
hearing for their native places for making arrange¬ 
ments for their sons’ marriages — Their attending 
Court on date of hearing and then going back to 
native districts extremely difficult-Other plaintiffs 
ill and invalid — Finding that sufficient cause for 
non-appearance had been made out held could not 
be interfered with. [Para 19] 

Annotation : (’44 Com) C/P. C., O. 9 R. 13 N. 19. 

Ambikapada Chaudhury , D. C. Darua and U . K . 

Oosicami — for Petitioners. 

S. K. Ghose, M. N. Roy and J. C. Sen — 

for Respondents. 

Ram Labhaya J.— This petition of revision 
is directed against the order of Mr. D. N. 
Hazarika Spl. Subordinate Judge, A. V. D., 
dated 13th March 1948, by which plaintiffs’ 
application for restoration of their suit, which 
had been dismissed in default, was allowed and 
tho suit restored. The petition was presented 
to Sir R. F. Lodge, the then Chief Justice of 
this Court on 1 st June 1948. He was the only 
Judge of the Court at that time. No other 
Judge had been appointed till then He beard 
tho advocate for the petitioner and direoted 
that a rule should issue calling upon the Court 
concerned to show cause why the order com. 
plained of in the petition bo not set aside. 
Usual notices on the opposite parties were also 
ordered to issue. Further proceedings in the 
suit were stayed. The opposite parties have 
been served, tho records have been received 
and the petition is now before u3 for hearing 
and disposal. 

[ 2 ] The learned counsel for the opposite 
parties (plaintiffs) has raised two preliminary 
objections, both of a somewhat unusual charao- 
ter. The first objection is that on 1st June 
when the petition of revision was presented 
and received, this High Court was not properly 
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constituted and the Chief Justice, therefore, had 
no jurisdiction either to receive the petition or 
to issue a rule on it. The objeotion is based on 
the language of 8. 8, Assam High Court Order, 
1918. This section provides that: 

“As from 5ib April 1948, (hereinafter referred to as 
‘the prescribed day’), there shall be a High Court for 
the Province of Assam which shall be a Court of 
record, and shall consist of a Chief Justice and such 
other Judges as the Governor General may from timo 
to time, whether before or after the prescribed day, 
appoint in accordance with the provisions of S. 220 
of the Act.” 

It is urged that the High Court, according to 
this section, must consist of a Chief Justice and 
such other Judges as the Governor-General 
may from time to timo appoint. The Chief 
Justice alone could not constitute the High 
Court. The appointment of some other Judges 
was essential. The direction, it is argued, is 
mandatory and the High Court could not come 
into existence till in conformity with the direc¬ 
tion the Governor General had appointed other 
Judges necessary to constitute the High Court. 
Our attention has already been drawn to the 
provisions contained in s. 220 , Government of 
India Act, which also provides that every High 
Court shall be a Court of record and shall con¬ 
sist of a Chief Justice and such other Judges as 
the Governor General may from time to time 
deem it necessary to appoint. The learned 
counsel has relied on the language of the provi- 
sions of the two sections referred to above and 
has not produced any authority in support of 
the proposition he has put forward. 

[31 We have carefully considered the argu. 
ment addressed to us on this point and we 
think the objection is not sound. There was to 
be a High Court for this Provinoe from 6th 
April 1948, the prescribed day. The Calcutta 
Hjgh Court, whioh formerly was exercising 
jurisdiction so far as this province was con¬ 
cerned was to cease to have that jurisdiction. 
The appointment of the Chief Justice was made 
before the prescribed day, but under the proviso 
to s. 8 it took effect from the prescribed day. 
The appointment of such other Judges as 
the Govemor-General deemed necessary within 
the maximum limit was no doubt necessary. 
But both a. 8 Assam High'Court Order, 
18 f 8 and s - 32°, Government of India Act, 1936 
allow the Govemor-General to make other 
appointments, from time to time. No time 

P l 0 ® 3 -° n { he 6XGroi30 of jurisdiction 
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said, therefore, that the Govemor-General was 

under an obligation to appoint Judges at once 
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ments of other Judges may be made. Besides, 
the possibility that the Governor-General may 
take some time to make other appointments 
could not have been overlooked by the Legisla. 
ture. If the intention had been that the Chief 
Justice should not exercise the powers which 
ho as Chief Justice or as a single Judge of the 
High Court could exercise till these appoint¬ 
ments were made an express provision to that 
effect should have appeared in the section. If 
the objection raised is accepted, the conclusions 
would be that the Chief Justice could not act 
at all till at least the appointment of a second 
Judge was made. This second appointment 
was made in August 1948. The result would be 
that the High Court could come into existence 
only in August though, according to the Assam 
High Court Order this province was to have a 
High Court from the prescribed day (5th April). 
The Calcutta High Court had ceased to exercise 
jurisdiction from that day. This result could 
not have been meant. The interpretation placed 
on the relevant section by the learned counsel 
leads to anomalous results. The Legislature 
could not have intended that the Chief Justice 
was not to exercise any jurisdiction even as 
Chief Justice or as a Single Judge till the appoint, 
ment of other Judges. If this intention is attri¬ 
buted to the Legislature, it would be reading 
something into the section that it does not 
contain. 

[4] The question, however, is not one of the 
first impression. It arose before a Division Benoh 
of the Patna High Court in Emperor v. Sohrai 
Koeri reported in A. I. R. (26) 1938 Pat. 650 : 
(40 or. L. J. 41). A criminal oase was argued 
before the learned Judges constituting the Bench. 
The hearing was conoluded on 9th May and 
judgment was reserved. On 10th May news was 
received that Sir Courtney-Terrell 0. J., of 
the Court had died in England. On 11 th May, 
the objection was raised on bthalf of the accused 
that ibere being no chief justice, the High Court 
was not properly constituted and therefore the 
Bench too’had ceased to have jurisdiction to 
pronounce judgment in the case. The objeotion 
was based on Ol. 2 , Letters Patent of the PAtna 
High Court by which it was declared that the 
High Court shall oonsist of a chief justice and 
six other Judges. The Patna High Court wag- 
estarnished under the Government of India Act, 
1916. At the time the objeotion was raised in 
the Patna High Court, the Government of India 
Aot, 1935, was in force. Clause 1 of 8 .220 of the 
Act which enacts that every High Court shall 
consist of a Chief Justice and such other Judges 
as the Governor-General may from time to time 

lt m? e °? Sfl f 4 ry t0 appoiat was al8 ° consi. 
aered. The Letters Patent of the Patna High 
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Court did not provide for succession to the 
Chief Justice or other Judges if a vacancy 
occurred. But as tho Letters Patent were sub. 
ject to the legislative power of the Governor- 
General in Legislative Council, the situation 
arising from the happening of a vacancy was 
to be dealt with under s. 222 , Government of 
India Act, 1935. This section lays down that if 
the office of the Chief Justice of the High Court 
becomes vacant, those duties shall, until some 
person appointed by His Majesty to the vacant 
office has entered on tho duties thereof, or until 
the Chief Justice has resumed his duties, as the 
oase may be, be performed by such one of the 
other Judges of the Court as the Governor. 
General may in his discretion think fit to 
appoint for the purpose. Even a temporary 
appointment by the Governor General would 
natuinlly take some time. The section, there¬ 
fore, while taking note of the difficulty which 
may arise from the happening of a vacancy 
provides the remedy by laying down that the 
duties of tho Chief Justice shall be performed 
by one of the other Judges whom the Governor- 
General may in his discretion think fit to appoint 
for the purpose. The implication is that the 
jurisdiction of the High Court would not be 
affected. The vacancy in tho office of the Chief 
Justice arising from death or retirement would 
not affect the constitution of the Court. Tho 
jurisdiction of the other Judges also will not be 
affected. The duties of the Chief Justice could 
be performed by one of the other Judges appointed 
for the purpose by tho Governor General. In 
tho interval till the appointment is made no 
Judge of the High Court would be in a position 
to exercise the powers of iho Chief Justice. But 
the Court will not loose its jurisdiction merely 
because there is a vacancy in the office of the 
Chief Justice. The office remains and therefore 
the constitution is not affected. By this process 
of the reasoning, the learned Judges of the Patna 
High Court came to the conclusion that where 
the office of a Chief Justice of a High Court 
remains vacant due to death of the Chief Justice 
or other cause, it canDOt be said that till the 
vacancy is filled up there is no validly constituted 
High Court. Vacancy, in their opinion, did not 
mean total abolition of that office; it amounts 
merely to a suspension of the duties to be dis¬ 
charged by a Chief Justice. Other work and 
duties of the High Court could be carried on. 
If the High Court can remain properly con¬ 
stituted without a Chief Justice, it is obvious 
its constitution would not bo affected if tho 
Governor-General was not able lo appoint other 
Judges of this Court when the Chief Justice was 
appointed. If the Chief Justice is the only judge 
of the High Court, he could perform the duties 


of the Chief Justice. He could also dispose of 
such judicial business of the Court as ho was 
empowered to dispose of sitting singly, but the 
constitution of the Court could not be affected 
by delay in the appointment cf other Judges 
required to be appointed under S. 220 , Govern¬ 
ment of India Act or under S. 3, Assam High 
Court Order, 1948. 

[ la] In Lalsingh v. Ghansham Singh, 9 ALL. 
025 : (1887 A. w. N. 154 (F.B.)), tbe contention 
raised was that the Allahabad High Court was not 
properly constituted in as muoh as tbe number 
of Puisne Judges was les3 than five. The Letters 
Patent of the High Court provided that the 
High Court was to consist of the Chief Justice 
and five Puisne Judges. The omission to appoint 
the fifth Judge was the basis of the argument 
that the High Court was improperly constituted 
and therefore could not exercise any jurisdic¬ 
tion till the appointment of a fifth Judge was 
made. The objection was overruled. Mahmood J. 
in the course of the argument observed as 
follows : 

"The fact that His Majesty baa omitted for several 
years to fill up a vacancy does not alter the constitu¬ 
tion of tbe Court or make it illegal nor dees it amount 
to altering Cl. 2 of tbe Letters Patent. If your argument 
is correct, supposing a Judge was to die, the whole 
working of tbe Court would be brought to a standstill 
until bis successor could be appointed." 

He even went further and remarked that even 
if the Crown was bound to fill up a vacancy 
within a specified time and acted illegally in 
not filling it up it did not follow that the con¬ 
stitution of the Court is vitiated so as to deprive 
the remaining Judges of all other jurisdiction. 

[6] In Collector of Etah v. Golab Kunwar, 
A. I. R. (22) 1935 ALL. 822 : (4 A. W. R. H. C. 
79), the same question arose in another form. 
The objection to the constitution of tbe Court 
was on the ground that the provisions contained 
in cl. 4 of S. 101 of the then Government of 
India Act had been contravened. The clause 
referred to above provided that at least one third 
of the Judges of the High Court shall be bar¬ 
risters. It was argued that on the appointment 
of one of the Pusino Judges of that Court as 
the Chief Justice of the Lahore High Court, the 
constitution of the Allahabad High Court had 
broken down ns no barrister Judge had been 
appointed in his place. Therefore the Chief 
Justice and other Judges lost all their jurisdic¬ 
tion to dispose of their judicial work. Tho con¬ 
tention was overruled. It was pointed out that 
if barrister Judge or a civilian Judge happens 
to die suddenly there is bound to be a vacancy 
and the Government would naturally take 
some time to make a suitable appointment. If 
in tbe interval the High Court were to be with- 



Assam 9 


Sampatlal v. Baliphasad (Ram Labhaya J.) 


1980 

out any jurisdiction, some provision in the 
Government of India Act to that effect must 
have existed. If it does not exist it cannot be 
read into the Act. The ratio decidendi in all 
these cases is the same and we are in respectful 
\ agreement with the view taken in these cases. 
""Tbe result is that the vacancy in the office of 
the Chief Justice or in the office of a Judge 
necessary for the Court does not affect the 
constitution or the jurisdiction of the Court. 
The High Court retains its jurisdiction and its 
function can be carried even in the absence of a 
Chief Justice or other Judge or Judges necessary 
for the Court. In the absence of a Chief JuBtice it 
will not be possible for any one to perform his 
functions but the other Judges of the Court could 
continue their work and the High Court could 
funotion as such. Similarly a Chief Justice could 
perform his duties and also discharge his funo¬ 
tion as a single Judge in the absence of other 
Judges. The objection has got no force and is 
repelled. 

[6] The second objection raised is that under 
R. 15 of Chap V relating to general rules of pro¬ 
cedure (the Buies of the High Court of Judi¬ 
cature at Fort W.lliam in Bengal), an application 
of revision must be presented direct to a Divi¬ 
sion Bench. In this case, the petition was pre- 
seated to the Chief Justice alone and he issued 
the rule. The contention is that the presentation 
was invalid and the learned Chief Justice was 
not competent to issue the rule sitting singly. It 
is correct that the petition should have been pre¬ 
sented to a Division Bench. But at the time the 
petition was put in there was only one Judge of 
this Court functioning. No Division Bench could 
have been constituted. The petition in those 
circumstances could have been received only by 
the office for formal presentation before a Divi¬ 
sion Bench later. That procedure would have 
avoided technical objection. The presentation 
of the petition to a single Judge and the issue 
of a rule by him, however, oannot be fatal to 
the petition. It is now before a Division Benoh. 
It can be taken as formally presented now and 
the issue of a farther rule can be'dispensed with 
as the parties are before the Court and the re¬ 
cord of the case is also available. There is thus 
no difficulty in the disposal of the petition. The 
learned counsel has pointed out that the peti¬ 
tion, if taken as presented now will be barred 
by time. There is no period of limitation pro¬ 
vided for petitions of revision and if there had 
been any, this could be a very fit case for the 
condonation of delay as the petitioner is not 
guilty of any laohes or negligence. The petition 
was actually put in at a time when no objection 
on the score of limitation oould have been taken. 
The objection is overruled. 


[ 7 ] The facts bearing on the contentions 
raised in the petition may now be briefly 
stated. 

[8] Plaintiffs (opposite parties 1-4) instituted 
a suit for recovery of Rs. 70,000 by the sale of 
the mortgaged property against the representa¬ 
tives of the mortgagors and other persons 
interested in the equity of redemption on 2nd 
January 1941. It took about six months to get 
written statement from the defendants. On 14th 
November 1941, an interim order staying further 
proceedings, in the suit was issued by the Cal¬ 
cutta High Court. This was vacated on 19th 
June 1942. In pursuance of another order by 
the High Court, a commission for the examina¬ 
tion of a woman was issued. It was received, 
back unexecuted on 14th December 19-42. On 
18th December 1942, the suit was fixed for per¬ 
emptory hearing on 9th January 1943. The order 
was communicated to the counsel for the plain¬ 
tiffs on 2lst December 1942. The plaintiffs 
got the information about the order on 29tb 
December 1942. They had already left for 
their native place in the district of Arab in 
Bihar in November 1942. For reasons given in 
their application for adjournment of the cise 
presented on 9th January, they applied for 
adjourment through their counsel. The adjourn¬ 
ment was refused. The counsel then withdrew 
from the case as he bad no further instructions 
and the suit was dismissed for default on that 
dale. On 8th February 1943, plaintiffs applied for 
restoration of the suit under o. 9, R. 9. They 
explained their inability to arrange for the 
prosecution of the suit on 9th January 1949, by 
stating that when the date for hearing was 
fixed, they were in Arab District in Bibar. 
Further, before getting information about the 
date of hearing, plaintiffs l and 4 had fixed the 
dates for Ihe marriages of their sons. These 
marriages were to bo celebrated on 16 th and 
19th January 1943, respectively. They could not, 
therefore, arrange to produce evidence on 9th 
January and then go back to their native 
distriot in Bihar in time to arrange for the 
oelebration of marriages. Plaintiff 2 who was 
ill, bad sent a medical certificate which was 
presented to the Court when the request for tbo 
adjournment of the case was made on plaintiffs’ 
behalf. Plaintiff 3 was said to be a obronio 
invalid. 

[9] On 29th Maroh 1943, Ur. I. Rasul, who 
had dismissed the suit for default, ordered its 
restoration. He was inclined to the view that 
no sufficient cause prevented the plaintiffs from 
appearing in Court on 9th January, but in view 
of the statement of defendant l, in para. 8 of 
the written slatement and for the ends of 
justice, he agreed to set aside the order of dis- 
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missal of the suit and directed it to be restored 


to the file. 

[ 10 ] Defendant l challenged the correctness 
of the order by a revision petition in the High 
Court at Fort William. The case came before a 
Division Bench of the High Court. The learned 
Judges held that the order of restoration was 
passed 

“under r. vague mixture of rea-on?, partly for reasons 
which aro for consideration under 0 0, R. 9 of the 
Coie, and partly for reasons which would justify action 
under S. 151, and the parties have been put into some 
difficulties.” 

In these circumstances they held that instead 
of their diposing of the case on the merits, it 
was more suitable that the case should go back 
for a proper order to bo passed by the Court 
below. The learned Judges laid down that the 
Court could not restore the case under its 
inherent powers under S. 151 of the Code, if it 
found that there was no sufficient cause for 
restoration within the meaning of a. 9, R. 9. 
The case was, therefore, remanded to the lower 
Court for disposal of the application under 0 . 9 
R. 9 on the evidence already on the record. The 
Court was further directed to come to a clear 
finding one way or the other whether it consi. 
dered or did not consider that there was suffi- 
cient cause for non-appearance on 9th January 
and to restore the case or reject the application 
accordingly. 

[11] On remand, the case again came before 
Mr. I. Rasul. He rejected the petition under 
0. 9, R. 9 holding that sufficient cause was not 
shown for non-appearance of the plaintiffs on 
9th January. Plaintiffs preferred an appeal 
againt this order to the High Court. It was 
held in appeal that the learned Judge had not 
heard the parties or their pleader before dis- 
posing of the case after remand. The order 
rejecting the application was set aside. The 
learned Judge was directed to dispose of the 
application under o. 9, R. 9 according to law 
and in the light of observations made in previous 
order of remaud. He was also directed to hear 
the pleader of the parties or parties themselves 
before disposing of finally the application for 
restoration of the suit. 

[ 12 ] When this case was received back, Mr. 
Rasul bad been transferred and the petition 
was disposed of by Mr. D. N. Hazarika, Spl. 
Sub-Judge, his successor in office. He felt 
satisfied that there was sufficient cause for the 
non-appearance of the plaintiffs on the date of 
hearing and setting aside the dismissal of the 
suit ordered its restoration on 13th March 1948. 
The plaintiff petitioners were directed to pay 
Rs. 50 to the opposite party as costs within a 
month from the date of the order. 


(Rant Labhaya J.) A. I, fc, 

[13] Defendant 1 had again come up on revi¬ 
sion to this Court against this order. 

[14] The first contention raised by the learned 
counsel for the petitioner is that Mr. D. N. 
Hazarika bad no jurisdiction to hear and dispose 
of the petition. He contended that the case had 
been remanded for disposal by Mr. Rasul, who 
had dismissed the suit for default and had later 
restored it. His order being vague it had to be 
set aside. It is urged that considering the 
reasons on which the order of Mr. Rasul dated 
29th March 1943 was set aside the intention of 
the High Court was that Mr. Rasul alone 
should dispose of the petition by a proper order. 
We have been taken through the whole of the 
order and its substance has been reproduced 
above. The main reason why this order was set 
aside was that it was not clear whether in the 
view of the Judge sufficient cause had been 
shown for non-appearance on 9th January 1943 
or not. There were observations in the order of 
the learned Sub-Judge which indicated that he 
was making use of his inherent jurisdiction 
under s. 151. Since the order was not clear, 
the case was remanded. But in the last paragraph 
of the order, which embodies the directions of 
the Court, it was said that the case is remanded 
to the 'lower Court’ for disposal of the appli¬ 
cation on the merits and on the evidence 
already on record. We are not prepared to read 
in this order any direction that the case was 
to be disposed of by Mr. Rasul and not by his 
successor. 

[15] The second order of remand merely 
directs that parties must bo heard before the 
disposal of the case. In all other respects, the 
previous order of remand wa9 allowed to remain 
in tact and wa9 to te followed. In these circum¬ 
stances, the contention ha3 got no force. 

[161 The learned counsel has relied on two 
authorities viz.. Dhoyro Lai v. Mokoond Lai , 
2 Suther 275 and Bhyrub v. Khettur Mohun , 
6 Suther 121 , in support of his contention. These 
cases have no application to the facts of the 
case before us. % In both these cases, the remand 
orders directed the Judges of the Court below 
to give their reasons for their decisions which 
they had omitted to state. There was to be no 
rehearing of the matter. In the present case, the 
direction in the order of remand was that the 
application be disposed of according to law after 
hearing the parties. These authorities, therefore, 
do not assist the petitioner in any way. 

[17] The second contention raised is that the 
order of the special Sub-Judge i3 without juris, 
diction in asmuch as all defendants were not 
properly served. It is admitted that the peti¬ 
tioner was served, appeared, and was heard. 
But, it is contended that service in the case of 
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•defendants 9-12 bad not been duly effected and 
therefore the Court could not dispose of the 
petition in their absence It appears that after 
the last order of remand, substituted service was 
effected on these defendants The process-server's 
report was verified by an affidavit. This i3 not 
denied. The learned counsel points out that after 
the verification of the report by the process 
server, the Court should have declared that the 
summons had been duly served under O 5, R. 19. 
The failure on the part of the Court to record 
an order declaring that service had been duly 
effected deprived it of all jurisdiction to dispose 
of the petition. He has not cited any authority 
in support of this proposition. It is a question 
whether declaration of due service under R. 19 
must be in express terms. There is a conflict of 
authority on the point. But even if it is assumed 
for purpose of argument that an express decla¬ 
ration of due service is necessary, the omission 
to declare due service under the rule would be 
an irregularity on the basis of which the party 
adversely affected by the omission may ask for 
an opportunity to be heard. It would not affect 
the jurisdiction of the Court as regards parties 
that are present before the Court. The learned 
counsel for the petitioner could not cite any 
authority in support of the proposition that the 
order of the Court below would be wholly without 
jurisdiction merely because there was no decla- 
ration of due service in respect of some defen¬ 
dants who are not challenging the order and 
against whom the order has already booome 
final It is worthy of note that defendants, on 
•whom substituted service was effected, inoluded 
a representative of a mortgagor and some mort¬ 
gagees. They did not contest the petition for 
•restoration of the suit at any stage. They have 
'been served on this petition and have not ap¬ 
peared. It is clear that they are not feeling 
Aggrieved by the order. The petitioner cannot 
‘take advantage of the irregularity, if any, as it 
is not possible to hold that the order of the 
Court below was without jurisdiction as contend¬ 
ed by his learned counsel even as regards parties 
who were present and were heard. 

[181 We are not convinced that the declara¬ 
tion of due service in express terms is impera¬ 
tive. We are inclined to the view taken by Oudh 
Chief Court, Harcharan v. Md. Aetzullah, 
A. I. R. (19) 1932 Oudh 826: (l4l I. c. 769) and the 
Lahore High Court, Tehal Singh v. Chamchal 
A. 1 R (21) 1984 Lah. 985. The declara¬ 
tion may be implied in the proceedings Where 
fluch a declaration exists though by necessary 
implication, there would be no irregularity in 
ibe service and proceedings in the Court below 
will not be open to any objection. Now if Court 
toad not been satisfied that the service on defen- 


Assam 11 

dants 9 to 12 had been effected duly it would 
have ordered fresh service. This was not done. 
The implication, therefore, is obvious and de¬ 
prives the objection of all its force. 

[19] The last contention is that sufficient 
cause for non-appearance was not made out and 
the order of the Special Sub-Judge was not sus¬ 
tainable a3 it took judicial notice of certain facts 
against the provisions contained in the Evidence 
Act and also relied on a medical certificate 
whioh bad not been proved according to law. It 
is correct that the Court should not have taken 
judicial notice of the fact that railway travel at 
the time (January, 43) was uncertain. This was 
a matter for proof. Similarly, the unproved 
medical certificate could not be considered as 
evidence. But even if the medical certificate is 
not taken into consideration and the un¬ 
certainties of railway travel in January 1943 
are not presumed, the order is not liable to 
interference. The learned Judge came to a de¬ 
finite conclusion that one of the plaintiffs was a 
chronic invalid. Another was ill. There was 
oral evidence abouthis illness, which the learned 
Judge did not reject. The other two plain¬ 
tiffs according to evidence, bad left Assam 
before the middle of November 1942. They learned 
about the hearing on 29th December. They had 
already made arrangements for celebrating the 
marriages of their sons on 16th and 19th January 
1943. In the?e circumstances, in his view, it was 
extremely difficult for them to attend the Court 
on 19th January and then go back to their 
native district aDd make arrangements for two 
marriages. We think he was right in taking this 
view of the matter. The case had been proceed¬ 
ing at a very slow pace. When leaving the 
jurisdiction of the Court, plaintiffs had no idea 
that the case will be fixed for a peremptory 
bearing so early. In view of the circumstanoe 9 
in which they found themselves, their request 
for adjournment was reasonable. Plaintiffs took 
some risk in applying for adjournment, without 
making arrangements for the proseoution of 
the case in the hope that they will get it. But 
for this, a suit in which such a huge sum is 
being claimed need not have been dismissed. 
They could have been ordered to pay costs. As 
held by the Subordinate Judge, there is no basis 
for the view that plaintiffs wero absent wilfully 
or without any reasonable cause. It is possible 
to arrive at this finding without taking judicial 
notice of the conditions of railway travel at the 
time and without taking into consideration the 
medical certificate objected to by the learned 
counsel. 

( 20 ] We have, thus, no basis for interference 
with the finding of the Court below that suffi¬ 
cient cause lor non-appearance has been made 
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out. The order advances substantial justice and 
gives the parties a chance to have their disputes 
settled on the merits. We, therefore, decline to 
interfere. The petition is dismissed with costs. 

Thadani Ag. C. J. — I agree. 

v.B.B. Petition dismissed. 

A. I. R. (37) 1950 Assam 12 [C. X. 4.] 

Thadani Ag. C. J. and Ram Labhaya J. 

J oygovinda Prosad Shah — Appellant v. 
Dwarika Prosod Shah and others — Piespon • 
dents. 

First Appeal No. 259 of 1916, Dfcided on 16th May 
1949, from decree of Addl. Sub-Judge, A. \. D., D /• 
22nd April 1946. 

Civil P. C. (1908), O. 34, R. 1-Mortgage suit by 
manager of joint Hindu family — Other members 
are not necessary parties. 

A mortgage suit brought by a manager of a joint 
Hindu family without impleading the other members 
of the family does not fail on account of non-joinder : 
Case law referred. [Para 13] 

Annotation : (’44-Corn ) Civil P. C., 0. 34 R. 1 N. 12. 

J. C . Sen — for Appellant. 

B. C. Barua , and B. K. Gupta — 

fer Respondents 2, and 12, respectively. 

Judgment—This is a first appeal from the 
judgment and decree of the learned Additional 
Subordinate Judge, A V. D., dated 22 nd April 
1946, by which he dismissed the plaintiff’s suit 
with no order a3 to C03t?. 

[ 2 ] The suit instituted by the plaintiff, Joy- 
gobinda Prasad Shah, against Dwarikaprofad 
Sbah and 11 others, upon a registered mortgage- 
bond executed by the father of defendant l on 
30th September 1929, whereby he mortgaged 
certain lands and houses in favour of the plain- 
tiff as security for a loan of Rs. 8241-3-0 with 
interest at the rate of 10 per cent, per annum. 
During the subsistence of the mortgage, he 
transferred some of the mortgaged properties 
to defendants 2 to 12. Defendants 3 and 4 were 
in possession of some of the mortgaged houses 
built upon land belonging to the Railway, and 
defendants 6 to 12 were in possession of some 
of the remaining mortgaged property. In the 
mortgage bond, the property mortgaged was 
described by their dag and patta numbers in use 
before the last Resettlement. At the last Re- 
settlement, the old numbers and pattas were 
given new numbers as shown in the schedale 
attached to the plaint. The area comprised in 
the new numbers and patta3 is also mentioned 
in the schedule. The plaintiff sought a decree 
for the sale of (he mortgaged property for a sum 
of rs 6000 including interest then due and costs 
of the suit, with future interest from the date of 
the suit till payment. 

[3] Defendants 1 5, 8 and 9 did not appear and 
contest the suit. Defendants 2, 3, 4, 6, 7, 10 , 11 


and 12 denied the plaintiff's claim and alleged 
that the bond in suit was insufficiently stamped 
and was ineffective as a mortgage bond for 
want of proper registration. They further alleged 
that the mortgagor, the deceased Ramkhelaun 
Shah, was not the karta of the joint family and 
that the debt in question was not incurred for 
the family necessity, nor was it for its benefit. 
They claimed to be bona fide purchasers of the 
land for value and without notice of the encum¬ 
brance, and also pleaded that the suit was^ 
time barred and not maintainable in the absence 
of the joinder of the coparceners of the joint 
family of the plaintiff. 

[4] Upon the pleadings, the trial Court framed 
the following issues : 

•'1. Is the suit by the plaintiff alone maintainable? 

2. Is the suit time barred ? 

3. Is the mortgage bond invalid for improper regis¬ 
tration aDd insufficiency of stamp ? 

4. Was the mortgage debt incurred for the use and 
benefit of the joint family or for any legal necessity of 
the family ? 

5. Who was the Karta of the family of Ramkhelaun 
Dwarikapro-ad at the time of the mortgage in question ? 

6. Whether Ramkhelaun borrowed the sum of 

Ra. 8244-3*0 from the plaintiff aid executed the mort¬ 
gage loud on 20th September 1929 ? • 

7. Whether the lands and the houses mentioned in 
the Schedule were mortgaged ? 

8. Whether the defendants were bona fide purchasers 
for value and without notice of tho mortgage ? And 
whether the plaintiff is entitled to a decree for sale of 
the lands and the houses purchased by tho defendants ? 

9. Whether the mortgaged lands have been properly 
or rather adequately described ? 

10. What relief, if any, is the plaintifl entitled to ? 

[5] On all the issues, except Issue 1, the find¬ 
ings of the trial Court were in favour of the 
plaintiff. On Issue 1 , the trial Court dismissed 
the plaintiff’s suit holding that the plaintiff alone 
was not entitled to sue. 

[6] Mr. Sen for tho appellant has contended 
that the plaintiff-appellant’s suit was not liable 
to be dismissed for the reasons stated by the 
trial Court: assuming that the plaintiff's sons 
are members of the joint family of which the 
plaintiff is the karta, the trial Court should 
have given an opportunity to the plaintiff to 
join bis sons as parties to the suit. We think 
the contention is well founded. This was a suit 
by a mortgagee under the provisions of O. 34, 
Civil P. C., for the sale of the mortgaged pro¬ 
perty. The mortgage bond was executed in 
favour of the plaintiff alone and he alone, there' 
fore, was entitled to bring a suit for the sale of 
the mortgaged property. It appears from the 
evidence of the plaintiff that the father of defen¬ 
dant 1 was a member of a Mitakshara Hindu 
joint family and was the karta of his family; 
the family business consisted of liquor shops at 
Guijan and Ledo and a sundry shop at Guijan; 
the father of defendant 1 had dealings with the 
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plaintiff and, as a result of the dealings between 
them, the father of defendant 1 became indebted 
■to the plaintiff in the sum of Rs. 8214-3-0. It was 
in respect of this indebtedness that the father of 
-defendant l executed the mortgage bond. It is 
■true that tbi9 debt of bs. 8000 odl was due to 
the firm of Rajkumar Shah Joygovinda Shah, 
of which the plaintiff was a partner. After the 
dissolution of the partnership, however, the 
father of defendant 1 acknowledged his liability 
in respect of the debt to the plaintiff and exe- 
outed the mortgage bond in hig favour. 

[7] We think the view taken by the trial 
Oourt that the sons of the plaintiff were neces¬ 
sary parties to the suit, cannot be sustained in 
view of the observations of their Lordships of 
the Privy Council in Kishan Prasad v. Ear 
Narain Singh, 33 ALL. 272 : (9 I. C. 739). The 
head-note to the decision, whioh is in confor¬ 
mity with their Lordships’ judgment, reads as 
follows: 

“Where a joint family business has to be carried on 
in the interests of the joint family as a whole, the 
managing members may properly be entrusted with the 
power of making contracts, giving receipts, and com¬ 
promising or discharging claims ordinarily incidental 
to the business; and where they are so entrusted and 
empowered, they are entitled as the 6oIe managers of 
the family basinees, to make in their own name3 con¬ 
tracts in the course of that business, and to maintain 
suits brought to enforce those contracts without joining 
fn the euit with them either ns plaintiffs or defendants 
the other members of the family.” 

[8] There ig no doubt from the facts of (his 
case that after the dis3olution of the plaintiff's 
partnership with the firm of Rajkumar Shab, 
the plaintiff was carrying on a joint family 
business in the interests of the joint family as a 
whole and was competent to obtain a mortgage 
bond from the father of defendant 1 as seourity 
for the debt acknowledged by him as being due 
to the plaintiff alone. 

[9] In a Jater decision of their Lordships of 
the Privy Council in Sheo Shankar Bam v. 
Iff. Jaddo Kunwar t 36 ALL. 383: (a. i. b. ( 1 ) 
1914 p. 0 . 136), their Lordships of the Privy 
Council affirmed the decision of the Allahabad 
High Court observing 

that the plaintiffs who 6ued to redeem a mortgage 
after foreclosure on the plea that they had not been 
parties to the mortgage suit, were properly and effecii- 
vely represented fn the suit by the managing mombers 
of the Hindu joint family, nf which the plaintiffs were 
also members, and that in euoh a oase, the Court waa 
n °k_ J0UQ .^ Bet **M # the execution proceedings where 
substantial justice had been done merely becauso every 
existing member of the family was not formally a psrty 
to the suit.” 

Their Lordships also observed they saw no rea. 
Bon to dissent from the Indian decisions which 
showed that there were occasions, including fore, 
olosure actions, when the managers of a Hindu 
joint family so effeotiyely represented all the 


other members that the family a3 a whole was 
bound, and were of opinion that it was clear on 
the facts of this case; and on the findings of the 
Court upon them, that it wa3 a case where that 
principle ought to be applied. There was not 
the slightest ground for suggesting that the 
managers of the joint family did not act in 
every way in the interests of the family itself 
and no question arose under S. 85, T. P. Act, 
(iv [i] of 1882 ), because the mortgagee had no 
notice of the plaintiff’s interests. 

[id We cannot see how in the case before us 
the interest of the plaintiff's sons are in any 
way affected by the plaintiff atone having brought 
the suit for sale of the mortgaged property. It 
is a question of fact in each case whether the 
karta effectively represents the other members 
of the joint family, and we can find nothing in 
the facts of this case from which it can be in- 
ferred that the father did not represent the eons. 
The son3 have not sought to be made parties to 
the suit. 

[11] In Lingangowda Dod-Basangowda v. 
Basatigowda Bistangowda, A.I.R. ( 14 ) 1927 Bom. 
66: (51 Bom. 410), their Lordships observed: 

“In the case of a Hindu family where all have rights, 
it ie impossible to allow each member of the family to 
litigate the same point over and over egain, and each 
infant to wait till be comes of age and then bring an 
action, or bring an action by bis guardian before; and 
in each of these cases, therefore, the Court looks to 
Expln. 6 of S. 11, Civil P. C., to see whether or not the 
leading member of the family has been acting either 
on behalf of minors in their interest, or if they are 
majors, with the assent of the majors^ 

As we have observed, the plaintiff’s sons, if they 
have any interest in the mortgage security, are 
properly represented by their father, the plain¬ 
tiff. 

[ 12 ] The decision of the Patna High Court in 
Hit Lai Uahton v. Jaboo Mahton, 9 pat. 81 : 
(A.I.R. (ll) 1924 Pat. 468) is directly in point. 
In that oase, it wa9 held: 

“Where a mortgage bond is executed in favour of two 
members of a joint Hindu family lo secure money ad¬ 
vanced from joint family funds, the mortgagees named 
in the bond are entitled to 6ue to enforoe the bond 
without joining the other members of the family as 
parties.” 

Dawson Miller 0. J. in delivering the judgment 
of the Division Bench, observed: 

“The mortgagors entered into the transaction with 
the mortgagees in the name of the latter alone, treat¬ 
ing them as the other oontraqting party. If, at the due 
date, the mortgagors had tendered the. principal sum 
advanced together with any interest remaining due to 
the plaintiffs as mortgagees, it is conceded that the 
latter oould havo given a valid acquittance binding 
upon the other members of thefamily who were interested 
In the mortgage. It must be presumed that in entering 
into the transaction, they were authorized to do so on 
behalf of all the members of tbo family, and if they 
oould grant a valid disoharge to the mortgagors on 
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payment of the principal sam, I can see no reason 
why they should not be presumed to have implied au¬ 
thority to enforce payment by a suit. The question ap¬ 
pears to mo to bo one of authority and, if they were 
authorised to enter into the transaction on behalf of 
the family, I think it must be taken that they were 
equally authorised to institute a suit to enforce it.'* 

[13] The Patna, Allahabad and Madras High 
Courts have taken the view that a mortgage 
suit brought by or against the manager of a 
joint Hindu family without impleading the 
other members of the family, does not fail on 
account of non-joinder. The Calcutta High Court, 
however, dissents from this view, but wo think 
that, in view of the pronouncements of their 
Lordships of the Privy Council in the case3 to 
which we have referred, the view of the Patna, 
Allahabad and Madras High Courts appears to 
be the better view. 

[ 14 ] Mr. Barua for respondent 2 did not sup. 
port the judgment and decree of the trial Court 
for the reasons stated by it, but urged another 
ground for the first time before us, namely, 
that a3 the partners of the dissolved firm of 
Rajkumar Shah Joygovind Shah have not been 
made parties to the suit, the suit was liable to 
bo dismissed. We think there is no substance 
in this ground. It was the plaintiff's case that 
the debt due to the firm of Rajkumar Shah, of 
which he was a partner, was acknowledged 
by the father of defendant 1 a3 being due to 
him alone upon the dissolution of that firm. 
This was a question of fact which should have 
been agitated in the trial Court. Inreed we 
find that the j^intiff was not even questioned 
on this point. It was nest contended that res- 
pondent 2 being in possession of the mortgaged 
houses which stood on the land belonging to the 
Railway and which the mortgagor had no right 
to mortgage, the houses should be regarded in 
law as chattels, and a suit for the sale of chat¬ 
tels was time-barred at the date of institution of 
the suit. Again, this point was not raised before 
the trial Court, and no authority has been cited 
to us in support of it. 

[15] It was lastly contended by Mr. Barua 
that the provisions of the Assam Money, len- 
ders Act apply to the transaction in suit and 
that the decree-holder was in no case entitled 
to a decree for an amount exceeding twice the 
principal amount due As we propose to set 
aside the judgment and decree of the trial Court 
on the issue of the maintainability of the suit 
and remand the appeal to the trial Court to en¬ 
able it to pas3 the usual preliminary mortgage 
decree after notice to the advocate of the par¬ 
ties. it will be open ts Mr. Barua to raise this 
point before the trial Court and obtain a deci¬ 
sion thereon, before the preliminary decree is 
passed. 


[ 16 ] Mr. Gupta for the respondent 12 raised 
only two points before us. Firstly, that res. 
pondent 12 was a bona fide purchaser for value 
without notice of the encumbrance, and secondly, 
that no mortgage decree could be passed in this 
suit because the properties mentioned in the 
schedule are not proved to be identical with the 
properties mentioned in the mortgage deed. 

[17J As to the first contention, there is a find¬ 
ing of fact of the trial Cuurt that respondent 12 
had knowledge of the encumbrance. The learned 
Judge's finding is based upon the evidence of 
one Lakshmichand Agarwalla a witness exa- 
mined on behalf of defendants 6 and 7, from 
whom respondent 12 purchased some of the 
mortgaged properties. It is clear from the evi¬ 
dence of Lakshmichand that he and the mort¬ 
gagor went to Babu Prafulla Chaudra Bagohi, 
an advocate, and one Rajani Chakravarty, a 
petition writer and sought the advice of the 
advocate in the matter of the sale of the pro- 
perty in suit. The advocate asked the witness to> 
enquire from the Registration Office if there- 
was any encumbrance, but the witness did not 
go to the Registration Office, nor did ho make 
any enquiry to satisfy himself in this behalf. 
We think the trial Court was right in saying 
that the case of respondent 12 is no better than 
the case of defencants 6 and 7 who like other 
respondents except 2 and 12 have not contested 
the appeal. 

[18] As to the identity of the mortgaged pro- 
perty with the property as mentioned in the 
schedule, we do not think there is any difficulty in 
passing a preliminary mortgage decree involving 
property mentioned in the mortgage bond; nor 
do we think there is any difficulty in passing a 
preliminary mortgage decree merely because the 
mortgaged property consists of a half undivided 
share of the property mentioned in the mortgage 
deed and that out of the half undivided share 
some portion of it has been sold to respondent 
12 , as is contended by his advocate. If and 
when the property is sold after the usual preli¬ 
minary mortgage decree is passed, the sale will 
doubtless bo limited to the half undivided share 
of the mortgaged property, and the auction- 
purchaser will get joint possession with the 
transferees of the mortgagor or those claiming 
under him. The question of the transferees of 
the mortgagor or those claiming under him 
retaining what has been given to them under the 
pattas issued to them by the Revenue authori¬ 
ties. will properly arise in a suit for partition, 
which may hereafter be instituted by the 
auction-purchaser The question of equities in 
favour of the transferees arising out of the grant 
of pattas to them by the Revenue authorities 
will be a matter for decision in a partition suit. 
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[19] In the view we have taken, the judg¬ 
ment and decree of the trial Court is set aside 
and the appeal is remanded to the trial Court 
to pass a usual preliminary mortgage decree 
after notice to respondents 2 and 12. As we have 
observed, the learned advocate for respondent 12 
who has raised the question of the applicability 
of the Assam Money-lenders Act before us, 
will be at liberty to agitate this point before 
the trial Court, before it passes a preliminary 
mortgage decree. The dispute as to the identity 
of the property will be decided by the trial Court 
if and when the mortgaged property is put to 
Bale. 

[20] The result is that the appeal is allowed 
with costs. 

v.B.B. Appeal allowed. 


A. I. R. (37) 19S0 Assam 13 [C. N. 5] 
Ram Labhaya J. 

Jajneswar Nath — Appellant v. Jama 
Singh and another — Respondents. 

Second Appeal No. 51A of 1948, Decided on 23rd 
August 1949. 

Assam (Temporarily Settled Districts) Tenancy 
Act (III [3] of 1935), S. 33, Proviso-’Requires’— 
Meaning of — Emphasis is really on bona fide 
demand for building homestead or for cultivation 
—Defendant's inconvenience is no ground for re¬ 
fusing relief to plaintiff. 

According to the proviso to S. 33, all that the 
plaintiff is required to do is that he should satisfy 
the Court that bo requires the'.land for his homestead 
or for oultivation in the manners stated in the proviso. 
The word 'require}’’ in the proviso is not used as 
synonymous_ with "needs”. The emphasis is really 
on a bona fide demand for building a homestead or 
for cultivation. What a plaintiff has to satisfy the 
Court about is that ho is honestly wanting the land 
lor his own use as required by the proviso. The 
idea is not to permit tho eviction of a tenant In order 
to bring in another tenant or to enhance the rent. 
There is no limit placed on his requirements. A plain- 
ti0 may have land in possession and he may be want¬ 
ing more land. He Is to satisfy the Court that he 
wants it for his own cultivation. If he can satisfy the 
Court on that point, he could have as muoh land for 
his own cultivation as he can manager Similar consi¬ 
deration will govern where ejectment is prayed for in 
order to build a homestead though so far as residential 
accommodation is concerned, the question may be some¬ 
what on a different footing eo far as proof goes. Ih 
order to satisfy the Court that he requires the land for 
building a homestead, a plaintiff may havo to bring out 
the circumstances which go to indicate that he has 
reasons for acting in the mannor that he proposes to 
do. Plaintiff may have his own reasons for preferring 
a particular land for his homestead. The ohoico liea 
with him. If a homestead is needed, his selection of 
land is a matter whleh should rest with him. If plain- 
tifl is asking for ejectment bona fide, the faot that it 
will cause inoonvenience to the detendent can be no 
reason for refusing the relief to the plaintiff. [Para 4] 

2f. P . Bhattaoharjee —for Appellant. 

8. K, Qhose and P. Chaudhury—loi Respondents. 
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Judgment. — This appeal arises out of an 
ejectment suit which was dismissed by the trial 
Court. The order was affirmed in appeal. Plain¬ 
tiff has appealed to this Court. 

[2] The only live issue which requires deter- 
minalion at this stage of the case i9 whether the 
defendant is liable to ejectment. The trial Court 
found that the defendant had been in possession 
of the property for about 27 years before suit. 
Plaintiff could eject him only if he could satisfy 
the Court that he required the land for buildiDg 
his homestead or for oultivation by himself or 
by members of his family or by hired servants or 
labourers according to the proviso to S. 33 of the 
(Temporarily-Settled Districts) Tenancy Act. 
The learned Judge inspected the present home¬ 
stead of the plaintiff and found that plaintiff 
had lands on the East and West of it. He had 
two other vacant homesteads also. On his own 
showing he bad about 8 to 10 kears of land 
though, according to P. w. 3, the area owned by 
him would measure about 20 kears of land. On 
these facts, the learned Judge held that he waa 
not satisfied that plaintiff requires the land for 
his homestead. He further found that plaintiff 
was living in his present homestead with three 
other co-sharers and might be finding it incon- 
venient, but more inconvenience and hardship 
would be caused to defendant 1 if he was evicted 
from the disputed land. In consequence, the 
finding arrived at was that defendant 1 was not 
liable to ejectment. The learned Subordinate 
Judge in appeal could not find any reason to 
differ from the view taken by the trial Court on 
the basis of evidence and local inspection. 

[31 It appears to me that the proviso to S. 33 
has been completely misunderstood by the Courts 
below. The learned Munsif went to see the 
existing homestead of the plaintiff and observed 
that besides the homestead occupied by him, he 
had other homesteads. He had also other land 
and though there were co-sharers occupying the 
homesteads on the land where bis homestead is 
now situate, inconvenience that may result from 
it would be muoh less than thatoaused to defen. 
dant by his eviction. The point obviously has 
been decided more on a balance of convenience. 
The possible inconvenience or hardship to the 
defendant seems to have influenced the decision 
to a considerable extent. The local inquiry ap. 
pears to have been confined to the plaintiff’s 
needs for residential accommodation. The 
allegation of the plaintiff that he required the 
land for cultivation entirely esoaped the atten. 
tion of the Courts below. 

[4] Aooording to the proviso to 8. 83, all that, 
the plaintiff is required to do is that he should 
satisfy the Court that he requires the land for 
his homestead or for cultivation in the manners 
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stated in the proviso. The plaintiff did state in 
his plaint and also in his deposition in Court 
that ho wanted it for both the purposes. The 
words “requires the land" which occur in the 
proviso have been the subjeot-matter of inter¬ 
pretation in several decisions of this Court, and 
it has been held that the word “requires” is not 
used a3 synonymous with "needs." The emphasis 
is really on a bona fide demand for building a 
homestead or for cultivation. What a plaintiff 
has to satisfy the Court about is that he is 
honestly wanting the land for his own use as 
required by the proviso. The ilea is not to per- 
mit the eviction of a tenant in order to bring in 
another tenant or to enhance the rent. This 
^ulterior purpose is to be excluded. His own 
right to eject a tenant, who has not acquired 
occupancy rights, is curtailed only to this extent 
that he may not eject a tenant who has been in 
possession for more than 10 years unless the 
purpose of ejectment is the building of a home¬ 
stead for himself or for cultivation by himself 
as described in the section. The emphasis ig, 
therefore, on his bona fides. There is no limit 
placed on his requirements. A plaintiff may 
have land in possession and he may be wanting 
more land. He is to satisfy the Court that he 
wants it for bis own cultivation. If he can 
satisfy the Court on that point, be could have 
as much land for his own cultivation as he can 
manage. Similar consideration will govern 
where ejectment is prayed for in order to build a 
homestead though so far as residential accommo¬ 
dation is concerned, the question may be some¬ 
what on a different footing so far as proof goes. 
In order to satisfy the Court that he requires 
the land for building a homestead, a plaintiff 
may have to bring out the circumstances which 
go to indicate that he has reasons for acting in 
the manner that be proposes to do. A man 
already owning half a dozen residential houses 
may not require another one. On the other hand, 
if an existing house i9 not suitable for some 
reason, the building of another house would 
certainly be reasonable as in this case. These 
are some points which bear on the question of 
bona fides though no bard and fa3t rule can be 
laid on the subject. The learned Munsiff has 
been influenced in this case by the fact that 
thero are two other vacant homesteads and there 
will be inconvenience to the defendant if he i9 
evicted. Plaintiff may have his own reasons for 
preferring a particular land for his homestead 
land it cannot be said such reasons do not exist 
in this case. The choice lies with him. If a 
homestead is needed, his selection of land is a 
matter which should rest with him. If another 
house is not required and circumstances indicate 
-that the object of the ejeotment suit is not what 


appears to be on the face of it, the position 
would be very different. But if the demand is 
bona fide and there are no adequate reasons for 
holding otherwise in the case plaintiff’s freedom 
to select the site of bis own house may not be 
restricted. The consideration of defendant’s 
inconvenience is not relevant at all. If plaintiff 
is asking for ejectment bona fide, the fact that 
it will cause inconvenience to the defendant can 
be no reason for refusing the relief to the plain¬ 
tiff. In fact, in all cases where ejectment is 
ordered, inconvenience is caused. If that were 
a relevant consideration, no ejectment decree 
would be possible. The learned Subordinate 
Judge in appeal has merely agreed with the 
finding of the Court below. He has given no 
other reasons beyond those stated in the trial 
Court’s order. • 

[5] Again the perusal of the judgments shows 
that the case has been examined only from the 
view point of plaintiff’s requirements for resi¬ 
dential accommodation. Ilis case was that he 
wanted to cultivate the land also. There is no 
Gnding on that point. Plaintiff's bona fides might 
have been doubted if the case had been that the 
plaintiff wanted the entire 7 bighas of land for 
residential purposes. That, however, was not 
the case. He wanted the land for a homestead 
as well as for cultivation. He made a statement 
to that effect. He is suppported by one witness. 
Against that we have got the statement of the 
defendant alone; plaintiff purchased the land in 
1939. Sometime after that he instituted a suit for 
ejectment and rent. He got a decree for rent, but 
his prayer for ejectment was not granted as a 
valid notice of ejectment had not been served on 
the defendant. This is the second suit for ejeot¬ 
ment. His plea that he purchased the land for his 
own cultivation cannot oasily be doubted consi¬ 
dering his conduct subsequent to his purchase. 

[Gl On the evidence on the record I see no 
reason to doubt plaintiff's bona fides that he 
wants the land for his own purposes. The Courts 
below have approached the case from a very 
wrong point of view a3 shown above. They were 
influenced by a consideration of hardship that 
ejectment may cause to defendant. The finding, 
therefore, is not sustainable in law particularly 
in view of the fact that the real basis of the 
plaintiff's claim was not at all examined. 

[7] Mr. Gho3e has also claimed occupancy 
rights under clause (b) of 9. 19 of the Act. The 
Courts below concurrently found that plaintiff 
had been in possession for about 27 years, but 
was not entitled to occupancy rights as posses¬ 
sion had not covered the full period of 30 years. 
Mr. Ghose has tried to place the caso under 
elauss (b) of this section. He claims that defen¬ 
dant has got his homestead on the land and 
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therefore hig case is covered by clause (b). 
Twelve years’ continuous possession, therefore, 
was enough for confirming the occupancy rights 
on him. It is obvious that this view of the case 
was not presented to the Court below. The fact 
that defendant had been in possession for more 
than 12 years was there in bis favour and if it 
had been pointed out to the Court below, that 
the defendant was not liable to ejectment, the 
point would have bean considered. It is clear 
that clause (b) has not been relied on at all at 
any previous stage of the litigation. In these 
circumstances, this is an entirely new contention 
which I do not allow at this stage of the litiga¬ 
tion. 

[8l As regards the plaintiff’s allegation that 
he wants the land for bis own cultivation, I 
have already found that it is not possible on the 
evidence on the record to give a finding against 
him. The appeal, in these circumstances, must 
sucoeed. It i9 allowed and the plaintiff i9 granted 
a decree for ejeotmentof the defendants in terms 
of the prayer contained in the plaint. Parties 
shall bear their own oosts throughout. 

D.H. Appeal allowed. 


A. I. R. (37) 1950 Assam 17 [C. N. 6.J 

Thadani Ag. 0. J. and Ram Labhaya J. 

Hanuman Box Agarwalla — Appellant v. 
Bibhuti Prosad Singli — Respondent, 

Second Appeal No. 2240 of 1947, Decided on 8th 
August 1949, from judgment and decree of Addl. Sab* 
Judge, A. V. D. Dibrugarb, D/* 31et July 1947. 

(a) Evidence Act (1872), S. 63 (2) — Copy' of 
copy— When admissible stated. 

A oopy of a copy is admissible in evidence if it has 
been compared with the original or a oopy of the ori¬ 
ginal taken out by means of a mechanical process. 

(Para 12] 

Annotation: (’46-Man,) Evidence Act, S 63 N. 5. 

(b) T. P. Act (1882), S. 10S — Contract for sale 
between appellant’s agent and respondent— Latter 
agreeing to pay rent pending receipt of required 
authority from appellant-Relationship ol landlord 
and tenant held established. 

Where pending the completion of sale of a house by 
"the appellant's agent to tbe respondent on the former’s 
obtaining the required authority from tho appellant, 
the respondent agreed to pay rent to the appellant, 
held that there was a contraot of tenanoy between the 
appellant and the respondent and the latter was llablo 
lor rent. [Para 12 ] 

Annotation: (’45-Com.) T. P. Aot, S. 105 N. 8. 

J. C Sen— for Appellant. 

if. B, Barooah— lor Respondent. 

Judgment.— This is a second appeal from 
the judgment and decree of the learned Addi. 
tional Sub-Judge, A. V. D. Dibrugarh, dated 
81flt July 1947, by which he set aside the judg. 
ment and decree of the trial Court which had 
decreed the plaintiff’s suit foe Rs. 466-8 0 with 
proportionate oosts. 

I960 ABsam/3 & 4 
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[ 2 ] The facts material to the appeal are these: 
The defendant-respondent rented the houses in 
suit from tbe plaintiff appellant from l?t Octo¬ 
ber 1942 at a monthly rent of Rs. 15; at the date 
of the suit in 1916, there was a sum ot Rs. 510 
due to tho appellant as rent from 1 st octobec 
1942 to 31st July 1945. The respondent denied 
that there was a relationship of landlord and 
tenant between the appellant and himself. His 
oase wa3 that in 1942, when the threat of Japa- 
nese invasion was extending to Assam, tbe 
appellant entered into negotiations with him in 
his capacity as manager of the Charali Tea 
Estate, for tbe sale of the houses for a sum of 
rs. 775, and Gouri Dutta Agarwalla, acting as 
agent of the appellant, received a sum of as 75 
from him; Agarwalla passed a receipt for tho 
money on the appellant’s behalf on 19th August 
1942. In pursuance of these negotiations, the 
Charali Tea Estate took possession of the land 
and the houses; the proper person, therefore, 
liable to be sued was the Charali Tea Estate, 
and not the respondent. 

[3' Upon the pleadings, the trial Court framed 
the following issues: 

(1) Whether the suit is maintainable in the present 
form? And whether the suit is bad for noo-joind-r of 
Charali Tea Estate as defendant? (2) Is the claim barred 
by limitation? (3) Is the rate o( rent uorea->onable and 
excessive? (4) Whether the defendant is liable for the 
plaintiff's claim? If so, to what extent? (5) To what 
relief, if any, is the plaintiff entitled ? 

[4] On issue 1 , the trial Court held that 
having regard to Ex. 1, a letter written by the 
respondent to tbe appellant, the suit brought 
against tbe respondent in his personal capacity 
was maintainable and that it was not necessary 
for the appellant to implead the Charali Tea 
Estate. 

[6] On the second issue, the trial Court came 
to the conclusion that a part of tbe claim wa3 
time-barred, namely, the olaim from let October 
1942 to 27th January 1943; the rest of the olaim 
was within time. On issue 3, it decided that 
Rs. 15 p. m. was reasonable rent. On issue 4i 
it held that the defendant was personally liable 
to pay the rent at the rate of rs. 16 p. m. In 
the result, it passed a deoree for Rs. 466-8-0, with 
proportionate oosts. 

16] The lower appellate Court took the view 
that the main question to be determined in tho 
appeal was—whether there was a contraot of 
sale between Gouri Dutta Agarwalla as the 
agent of the appellant on the one hand, and the 
respondent, as the agent of the Charali Tea 
Estate, on the other, or .whether the house in 
question was rented by the respondent. It took 
the view that the determination of this question 
depended on the evidence of Gouri Dutta Agar¬ 
walla (p. w, i) and the oiroumstances of the 
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case, which failed to establish a relationship of 
landlord and tenant between the appellant and 
the respondent. In this view, it set aside the 
judgment and decree of the trial Court, and dis¬ 
missed the appellant’s suit with costs. 

[7] We think the lower appellate Court has 
erred in law on tho facts established in this case 
that there was a contract of sale of the property 
in suit between the appellant's agent on the one 
hand and the respondent acting as agent of the 
Charali Tea Estate. 

[8] Mr. Barooah who appeared for the respon¬ 
dent, has conceded that he does not rely npon 
S. 63A, Transfer of Property Act, and further 
conceded that there were negotiations only for 
the sale of the property between the appellant 
through his agent, Gouri Dutt Agarwalla, and the 
Charali T. E., through its agent, the respondent; 
that until the appellant’s agent had obtained 
authority from the appellant to sell the properly 
in suit, the agreement for sale could not be given 
effect to. 

[9] We think, Ex. 1 , written by the defendanton 
23rd September 1912. establishes beyond all doubt 
that pending receipt of authority from the ap- 
pellant to sell the property, the property in suit 
was to remain in tho possession of the respondent 
as a tenant. The translation of Ex. 1, which is 
not in dispute, i3 as follows ; 

"Gouri Babu, 

With this letter, I am Bending a specimen copy ot 
amukhtarnamah. It will do well if it is written in this 
manner; please eeDd this to your brother by registered 
post. I have asked you to send by registered post, so 
that it may not be lost. Send it to-day ; delay is harm¬ 
ful to us. 

Another thing; the shop house is lying vacant. The 
building materials of the house are being removed by 
others at their sweet will. There is want of space In our 
small ehop house. If you will so permit, wo want to 
remove our shop to your brother’s house. So long it i3 
not registered, I am agreeable to pay you rent. If you 
agree, please drop a line to the bearer of this letter, 
the amount you will demand as rent. 

I hope you will please do this act of kindness to me. 

Yours, 

Sd/ Bibbuti Prosad Singh." 

[ 10 ] It is the case of the appellant that he 
sent a reply to the respondent agreeing to the 
respondent’s occupation of the house in suit on 
payment of Its. 16, P. M., as rent. At the trial, 
the appellant called upon the respondent to pro- 
duce the roply to Ex. 1 . The respondent failed 
to produce it, whereupon the plaintiff tendered 
a copy of the reply to Ex. 1 , in evidence. The 
copy was admitted by the trial Court in the 
absence of aDy objection as to its admissibility. 

[Ill It is plain from the judgment of the trial 
Court that it was influenced by Exs. 1 and 2 
in coming to the conclusion that pending the 
receipt of authority to sell the property, the res¬ 
pondent was to remain in occupation as a tenant 


of the appellant. The lower appellate Court in 
its judgment expressed the view that Ex. 2 , 
ought not to have been admitted in evidence at 
the trial. Mr. Barooah for the respondent urged 
before us that the view of the lower appellate 
Court was right, and that if Ex. 2 were omitted 
from consideration, there was nothing to prove 
relationship of landlord and tenant between the 
appellant and the respondent. 

[ 12 ] It is true that Agarwalla has stated in 
his evidence that Ex. 2 is a copy of a copy of the 
original letter written by the appellant to the 
respondent in reply to the respondent’s letter. 
Ex. 1. But a copy of a copy is admissible in 
evidence if it has been compared with the ori- 
ginal or a copy of the original taken out by 
means of a mechanical process. No question was 
put to Agarwalla at the trial suggesting that the 
copy tendered in evidence was not a copy taken 
out by such process. Had the objection been taken 
at the trial, the plaintiff might have produced the 
copy taken out by such process. In the absence of 
any objection taken in this behalf at the trial, 
we do not think the lower appellate Court was 
right in saying that the trial Court was in error 
in admitting Ex. 2. lu our view, the two docn- 
ments, Exs. 1 and 2, disclose a contract of tenancy 
whereby the respondent agreed to pay rent to 
tho appellant pending the completion of the sale 
on obtaining the required authority from the 
appellant. 

[13] It was next contended by Mr. Barooah 
for the respondent that assuming that there was 
a contract of tenancy, the rent was not fixed 
and that the reasonable rent in this case is not 
Rs. 15 P. M. but Rs. 5 P. M. Apart from the fact 
that by Ex. 2 the appellant intimated to the res¬ 
pondent that the rent would be Rs. 16 a month, 
to which the respondent raised no objection, we 
think, in the circumstances of this case, the trial 
Court was not unreasonable in fixiDg Rs. 15 a 
month as reasonable rent. 

[ 14 ] In this view, we set aside the judgment 
and decree of the lower appellate Court and res¬ 
tore that of the trial Court, with costs throu- 
ghout. 

v.B.B. Appeal allowed. 

A. I. R. (37) 1950 Assam 18 [C. N. 7.] 
Thadani Ag. C. J. and Ram Labhaya J. 
Rahimuddin Choudhury — Appellant V. 
Nayan Chand Das and another — Resporu 
dents. 

Second Appeal No. 915 ol 1947, Decided on 5th 
Angast 1949, from judgment aud decree of Addl. Diat. 
Judge, Cacbar, D /- 26th November 1916. 

(a) Debt laws — Assam Money-lenders (Amend¬ 
ment) Act (VI [6] ot 1943), S. 9 (2) - Mortgagee 
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decree-holder purchasing property in execution of 
his mortgage decree — Suit by him for declaration 
of title and possession against prior usufructuary 
mortgagee—He can invoke S. 9 (2) and say that it 
stood extinguished. 

A mortgagee decree-holder purchasing the mortgaged 
property in execution of bis mortgage decree is entitled 
to invoke S. 9 (2), in a aoit by him against a prior usu¬ 
fructuary mortgagee of the same property, for decla¬ 
ration of title and possession, and claim that by virtue 
of S. 9 (2) the prior mortgage stands extinguished. 

[Para 81 

(b) T. P. Act (1882), S. 58 (d) and (g)-Mortgage 
with possession containing stipulation for repay¬ 
ment within specified time — It is not out and out 
usufructuary mortgage but anomalous mortgage. 

Where there is an express undertaking to pay money 
contained in a deed of mortgage, even though the mort¬ 
gage is with possession, it is not an out and out usu¬ 
fructuary mortgage. It partakes of the oharaoter of a 
simple mortgage also and is thus converted into an 
anomalous mortgage being a aimple cum-usufructuary 
mortgage. Where an undertaking or a promise to pay 
money or rather the personal covenant U found in the 
document side by aide with the right of the mortgagee 
to enjoy and poasess the lands on payment of land re¬ 
venae, it implies that the mortgagee has the right to 
bring the property to sale. The mortgage, in these cir- 

88 P Qra 'y usufructuary : 
A.I.B. (22) 1935 Lah. 103 ; A. I. R. (34) 1947 Lah 40 
AH. 203; A.I.R. (16) 1929 Pat. 605; 34 Bom. 
462 and 27 Mad. 526 (F. B.), Rel. on ; A.I.R. (27) 1940 
Oal. 438 and 24 Cal. 677, Diurnf. ; 53 C. W. N. 96, 
DtS ‘ tng - [Para 9] 

Annotation : C46-Com.) T. P. Act, S. 50, N. 35 and 

S* K . Qhoze — for Appellant. 

M". N. Boy — for Beapondents. 

t . 0 Ra “ labhaya J—This i a an appeal from 
the judgment and decree of the Additional Dis- 
tnot Judge, Cachar, dated 25th November 1946 
by whioh he affirmed the order of the Subordi. 
nate Judge dated 6th June 1945 granting plain, 
tiff a decree declaring hie title to and granting 

land by eviction ° f 

in L Uit t0 Chouba. 
*3 he “f 1 ** it to Abantae, 
injiv The mOrtgag0 consideration wag 
Ra. 800 and the mortgage wag for a period of 

three years. Possession wsb, according to the 

in u th0 d00QQient ' landed over 
to the mortgagee, who wag to continue to enjoy 

and possess the land on payment of revenue 

every year. The relevant portion of the deed of 

mortgage is reproduced below : 

1.1 to n ”" 8 ‘ ei ”« th0 

to enjoy and possess the o 0m toda y yopcontmue 

« f7m»t SSS.mJSS' 

lands by paying y 0Dr monevVithin fft 1 ® the 


Ejara being registered according to law. Finis 11th 
July 1926.” 

[3] The parties described the document as an 
Ejara. It is agreed before ua that the document 
embodies a mortgage notwithstanding the fact 
that it is described as an Ejara. 

[4] On 6th May 1927, Atan Chouba executed 
a simple mortgage in favour of plaintiff’s father. 
The consideration for the mortgage was for 
Rs. 100 . Plaintiffs sued on the mortgage for sale 
of the property. They got a decree and purcha. 
sed the property in execution sale on 1st Febru. 
ary 1937. Their case is that they also obtained 
delivery of possession through Court on 17 th 
March 1938 and after obtaining possession they 
settled the land on tenants. Defendant 1 , who 
claimed to have purchased the rights of Abantan, 
the prior mortgagee, instituted proceedings under 
8.145, Cr. P. C., against them and succeeded in 
getting possession through the Criminal Court. 
Plaintiffs have sued for a declaration of title and 
khas possession' of the land. 

,, [ t 6] have averred in their plaint 

that the mortgage in favour of defendant 3 
whose right defendant 1 claimed to have aenuir. 
ed, had been redeemed before their mortgage 
It was mortgaged to them on this represents 
tion. Defendant 1 , it is claimed, had then no 
subsisting right. Another ground of claim put 
forward was that the mortgage if not redeemed 
has been extinguished by operation of the law 
as contained in s. 9 ( 2 ), Assam Money-lenders’ 
(Amendment) Aot, 1943 . 

[6] Defendant 1 resisted the suit. The Courts 
below have come to the conclusion that defen 
dant l has stepped into the shoes of the prior 
mortgagee. His mortgage was never redeemed 

k m the plaint bal that ifc stood ex¬ 
tinguished by operation of the provisions of law 

S&S U ,21 ' iESra 

Hi! 7 L De i ndant 1 , baa a P pealed to this Court. 

fofc invSfH° 0an f , Urg6S that P lai °tiffs could 

tht nn-f , he aid of ®- 9 (a) of the said Aot in 

mortis 49 fr ( amed ' . He aIao con tenda that the 
mortgage m favour of the defendants not being 

usufructuary, s. 9 ( 2 ) had no application. 

PlaintiffrLT f0t< ? iQ , the contention, 
rlaintms had purchased the property in the 

aa r* of #“* *"«« for rale, 
ihe righte of he mortgagor were thus acquired 

SLS P ' a ,?^- The sa,e «» property no 
doubt wonld be subjeot to the rights of the nrior 
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the property in execution sale and they stepped 
into the shoo of the mortgagor. If the prior 
mortgage has been extinguished, he can claim 
possession on that basis. If on the other hand, 
the mortgage is still subsisting, he must redeem 
the prior mortgage in order to obtain possession 
of the property. Section 9 (2) lays down that a 
usufructuary mortgage the consideration for 
which does not exceed Its. £00 if made before the 
Act as in this ease shall be extinguished on the 
expiry of a period of 12 years from the date of 
its execution. It the mortgage is usufructuary, 
it would stand extinguished on 11th July 1933, 
and defendant 1 will have no right to remain 
in possession of the property. If a mortgagor 
claims possession of the property on the ground 
that the mortgage has become extinct by reason 
of the expiry of the period of time laid down 
for it in S. 9 (2), he could'sue for title and pos- 
session. This suit is based on the right which 
3. 9 (2) gives to the mortgagor whom the plain¬ 
tiffs admittedly represents. This provision of the 
law deals with substantive rights and not with 
procedure. It lays down that a morgage of the 
kind referred to therein would automatically 
stand discharged on the expiry of a period of 
12 years. If, therefore, S 9 ( 2 ) applies, the mort- 
gagor will be entitled to sue for possession 
without payment of any money and if he also 
asks for a declaration of title, he would not be 
offendiDg against the letter or the spirit of the 
Act. I have no hesitation in repelling this con¬ 
tention. 

[9] The second contention raised is that the 
mortgage on which defendant 1 relies was not 
usufructuary in nature and therefore the pro¬ 
visions contained in S. 9 (2), Assam Money 
Lenders (Amendment) Act, 1943, are not attract¬ 
ed. Thi3 contention mu3t prevail though on 
grounds wholly different from those on which 
the learned counsel has based it. The relevant 
part of the mortgage deed has been reproduced 
above. It provided that the mortgage was for a 
period of three year3 and that from the date of 
the execution of the deed, the mortgagee was to 
enjoy and possess the lands on payment of 
revenue every year. The further provision is in 
the following terms— 

1 1 Ehall redeem the land3 by paying your money 
within the period mentioned; until the amount is paid, 
the said land3 will remain in your possession." 

This is a clear undertaking to pay the money 
within three years. Where there is an express 
undertaking to pay money contained in a deed 
of mortgage, even though the mortgage is with 
possession, it i3 not an out and out a usufruc. 
tuary mortgage. It partakes the character of 
a eimple mortgage also and is thus converted 
into an anomalous mortgage being a simple 

• • • .. 
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cum-usufructuary mortgage. Ad undertaking or 
a promise to pay money or rather the personal 
covenant is found in this document side by 
side with the right of the mortgagee to enjoy 
and posse?3 the lands on payment of land 
revenue Wherever there 13 a personal cove¬ 
nant in a mortgage, it implies that the mort¬ 
gagee has the right to bring the property to sale. 
The mortgage, in these circumstances, cannot 
be treated as purely usufructuary. This view of 
the law finds support from Qadir Parast Elian 
v. Melir Nur Mahomed , A. I R. (22) 1935 Lah. 
103: (16 Lah 612). In thi3 case, the mortgage 
deed provided that the mortgage money would be 
paid on the 1st of Poh, Sambat 1984. corres- 
ponding to 15th December 1927 when the land 
would be redeemed. It was held that the mort- 
gage though partly usufructuary contained an 
express promise on the part of the mortgagor to 
pay the sum on a particular date and to redeem 
the land on that date. Taken as a whole the 
mortgage, therefore, wa3 an anomalous one. 

[10] In the present case there is similarly an 
express promise to pay the money not on a 
specified date but within a specified period. This 
distinction is without a difference. The princi¬ 
ple of the Lahore case : (A. I. R. (22) 1935 Lah. 
103 : 16 Lah. 612) therefore, fully applies to this 
case. It was further held in that case that 
“usually a personal covenant to pay is held to 
have the effect of implying a right of sale. 11 

[11] In Mahomed Saeed v. Habdul Alim , 
A. I. R. (34) 1947 Lah. 40 (I. L. R (1946) Lab. 
605), a Full Bench of the Lahore High Court 
held that the mortgage deed before them contain- 
ed a personal covenant. Having found this, they 
held that 

“it was a settled proposition of law that if a deed of 
mortgage contains a personal covenant to pay the 
principal mortgage debt or interest by the mortgagor 
such a covenant implies the right of sale unless there 
is some specific terms to the contrary.” 

[12] Other cases which support the Lahore 
case may now be examined. In (l) Hikmat-ullah 
Khan v. Imamah , 12 ALL 203 : (1890 A. W. N. 
87), land was mortgaged for a terms of four 
years. The mortgage money was to carry in¬ 
terest. The mortgagee was put in possession of 
the property. It was further stipulated that the 
mortgagee will pay Government revenue and 
after defraying the village expense, whatever 
profit will remain will be credited towards the 
yearly interest and if there was any further 
balance it was to be credited towards princi- 
pal In case of any deficiency, the mortgagor 
was to make it good from bis pocket and on 
bis paying the whole of the money, principal 
and interest, at the time of tho expiry of the 
terra, the mortgaged property was to be re¬ 
deemed. It was held that the instrument could 
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not be regarded as strictly falling within the defi¬ 
nition of el. (d) of S. 58, T. P. Act 'as it wa9 lack- 
ing in a stipulation in terms that the mortgagee 
is to remain in possession until payment of the 
mortgage money.’ The learned Judges, in these 
circumstances decide to apply the principal 
enunciated id S. 98, T. P. Act. 

[is] ( 2 ) In Chhatilal v Btndeshwari Prasad, 
8 pat 16 (a I K (1C) 1 929 Pat 605), a zarpesbgi 
deed executed for a term of years but which did 
not authorise the mortgagee to retain possession 
until re payment of the mortgage money was held 
tooontain an implied covenant on the partof the 
mortgagor to pay the money even though the 
bond did not contain an express promise to re¬ 
pay. The transaction was held not to be usufruc¬ 
tuary mortgage within the meaning of 8 58 (d), 
T. P Act. It was htdd that in such a case the 
mortgagee wa9 entitled on the expiry of the term 
to sue for the mortgage money irrespective of 
whether the security has been rendered insuffi¬ 
cient or the mortgagee has l03t possession of the 
mortgaged property. 

[14} (3) A Division Bench of the Bombay 
High Court considered the question in Daitam- 
bhat v. Knshnabliat, 34 Bom 462 (7 I. 0.446). 
The m rtgage provided that the mortgage money 
shall be repaid within two years. The recital in 
fhe mortgage deed was as follows "I shall repay 
your money in two years from today.” The 
mortgago was with possession. The mortgagee 
was to cultivate the land and enjoy it in lieu 
of interest. It was held that it was not a case 
of a purely ueufructuary mortgage but a cas 9 in 
wbioh the mortgage money wa 9 to become 
payable by the mortgagor and therefore in the 
absence of a contract to the contrary, the mort¬ 
gagee had the right under 8. 67, T. P. Aot, to an 
order that the property he sold. 

[ 16 . (4) The laots in K. Gurukal v. Kali, 
muthu Anavi, 27 Mad 626 (F B.) are identioal 
with the faots of this case. The relevant portion 
tn° r tgage deed was as follows: 

1 hereafter, on (naming a date) on paying (the 
amount advanced) we shall redeem our land. If on the 

50 fl /f d ‘ he be not paid and the land 

recovered back, in whatever year wo may pay (the 

f,” 11 ad . Vft 1 "°! ( V on ( namin g »ho date) of any year 
then you shall deliver baok our lands to us.” 

It was held that the mortgage deed contained a 
promise by the mortgagor to pay on the date 
named and this entitled the mortgagee to a 
decree for the mortgage money under ol. (a) of 
S. 68, T. P. Aot and to a decree for sale under 
S. 67, the right to cause the mortgaged property 
to be sold in default of payment being implied 
within the meaning of 8. 68 (b). The learned 
Judges found that the mortgage was a combine- 
tion of simple and uaufruotuary mortgage with- 
in the meaning of B. 98, T. P. Aot, and therefore 


the mortgagee was entiled to bring the property 
to sale for recovery of his money. 

(16) A discordant note, however, has been 
struck in a Division Bench decision of the Cal¬ 
cutta High Court reported in Bliut Nath v. 
Gopal Prosad, A. I. R. (27) 1940 Cal. 436: (193 
I. c. 26) The mortgage in this case was with 
possession and the stipulation was that the 
mortgagee should remain in possession till the 
sum advanced was paid and enjoy the usufruct 
in lieu of interest. The mortgage bond further 
mentioned a period after which the mortgagor 
undertook to redeem the property on payment 
of the principal money. Relying on a previous 
case decided by the Court Luchmeshar Singh v. 
Dukhmochan Jha, 24 Cal. 677 the learned Judges 
held that the provision of a term in a usufruc¬ 
tuary mortgage was contemplated by S G2 (b), 
T. P Act. The undertaking on the part of the 
mortgagor to redeem the property after the 
fixed term was held not to entitle the mort¬ 
gagee to demand the money after the expiry 
of the due date. The covenant in the mortgage 
that the mortgagee would go on boldmg and 
enjoying the property even after the default 
by the mortgagor was taken as indicating that 
the mortgagee could not sue for recovery of 
the money by sale of the property. 

[17J Olause (b) of S. 62 , T. P. Act, as it stands 
covers all the classes of a usufructuary mort- 
gage as defined in S. £8 (d) which are not inolu- 
dtd in ol. (a). It recognises that the mortgagee 
may be given possession and the right to pay 
himself from rents and profits or any part there¬ 
of for a term fixed in the deed of mortgago. 
Cases covered by cl. (b) are generally cases in 
which the mortgagee pays himself out of the 
property mortgaged or any part thereof. The 
arrangement contemplated by this section is 
conceivable without a personal covenant. Where, 
however, a document embodies in express terms 
or by neaessary implication a personal covenant 
or an undertaking to pay the mortgago money, 
the case would be taken out of the ambit of 
S. 68, cl. (d). The determining faotor in each 
case would be the terms of the document itself. 

[ 18 ] In the Calcutta case there was an under¬ 
taking by the mortgagor to redeem the property 
on payment of the principal money after the 
expiry of a term. This undertaking or obligation 
created a corresponding right on the mortgagee. 
If the mortgagor was bound by the terms of the 
mortgage to pay the principal sum and redeem 
the mortgage on a given date, the breach on his 
part would give the right to the mortgagee to 
recover the money. There can be no obligation 
without a corresponding right. The learned 
Juageg held that though the undertaking to 
redeem on payment of the principal money was 
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there in the mortgage, the deed did not say that 
the mortgagee will be entitled to demand the 
money on that date. This need not be Etated 
expressly. A personal covenant does imply that 
the mortgagee has the right to bring the property 
to sale on default. The condition in the docu¬ 
ment allowing the mortgagee to continue in 
possession even after the default till the amount 
is paid does not deprive the mortgagee of the 
right to demand money when the breach of the 
obligation to pay occurs. There would be no 
point in an undertaking if it is not capable of 
enforcement. It oan be enforced only if there is 
a corresponding right to sue in the mortgagee. 
The view taken in this ca3e conflicts with the 
view taken in the cases discussed above. 

[19] The Patna case referred to above repre¬ 
sent the extreme view. It was held that where 
mortgage is redeemable after a term, there is an 
implied personal covenant. It is not necessary 
for the purposes of this ca3e to go so far. In the 
case before us, there is a personal covenant con- 
tained in the document and the necessary impli¬ 
cation of the covenant is that it gives rise to a 
corresponding right in the mortgagee to recover 
the amount by sale of the property if it is not 
paid within the period specified. 

[ 20 ] The mortgage deed in the Full Bench 
case of the Madras High Court provided that 
the mortgage will be redeemed on a certain date 
and if it was not redeemed on that date, it could 
be redeemed on a fixed date in any subsequent 
year. In spite of thi3, it was held that there was 
a personal covenant contained in the deed. It is 
clear that the view taken in the Calcutta case 
is opposed to all other cases discussed above. 
We find ourselves in respectful agreement with 
the majority view and hold that the mortgage 
in this case is not purely a usufructuary mort¬ 
gage containing as it does a personal covenant. 
It can be appropriately described only as an 
anomalous mortgage. 

[ 21 ] Mr. Ghose has relied on Towahir Ali v. 
Md. Monmiddin, 53 C. w. N. 96, in support of 
bis contention. This case is obviously distinguish¬ 
able. Besides, my learned brother did not intend 
to lay down any rule of general application in 
that case. It may also be remarked that bi3 
observations as to the requirements of a usu¬ 
fructuary mortgage are obiter. 

[22] In view of our finding that the mortgage 
deed does not fall within the purview of s. 9 (2), 
Assam Money-lenders' (Amendment) Act, it 
must be found that the mortgage is still alive 
and has not been extinguished by the expiry of 
a period of 12 years from the date of its execu¬ 
tion. The plaintiff, in these circumstances, would 
not be entitled to a decree for possession against 


A. I. R. 

defendant 1 , whose mortgage is yet alive with, 
out paying the mortgage money. 

[23] The mortgagor has the immediate right 
to redeem the property. Plaintiff, in these cir¬ 
cumstances, may remove the encumbrance on 
the property by paying off the mortgage money 
due to defendant l. Without this payment, he 
cannot demand possession of the property as 
against defendant 1. The decree in plaintiffs’ 
favour therefore must be modified accordingly. 

[ 2 i] We, therefore, order that on deposit of 
Rs. 300 due to defendant 1 on his mortgage in 
Court, plaintiff will become the owner of the 
property and will be entitled to possession. The 
appeal has succeeded -partially. In view of the 
somewhat complicated nature of questions invol- 
ved in the case, it is ordered that parties shall 
bear their own costs throughout. 

Thadani Ag. C. J— I agree. 

R.G.D. Order accordingly. 


A. I. R. (37) 1950 Assam 22 (C. N. 8.] 
Thadani Ag. C. J. and Ram Labhaya J. 
Surendra Das—Appellant v. Bhola Prasad 
Eairi and others—Respondents. 

Second Appeal No. 1581 of 1947, Decided on 5tb 
August 1949. 

(a) Civil P. C. (1908), S. 96-Who can appeal- 
Pcrson adversely affected by decree can appeal— 
Existence of right of appeal doubtful—Appellant to 
get benefit of doubt—Joint family of two brothers 
A and B —A transferring family land to C—Sub¬ 
sequent transfer by B of his share in land to D— 
Suit by D for declaration of title and possession 
against A, B and C—Defence raised common to all 
defendants—Suit decreed —Appeal by B alone is 
competent as his interest is adversely affected by 
decree. 

The test for determining whether a person has got 
a right of appeal is whether any part of the decree 
affects his interest adversely. If the answer to the 
question is in the affirmative, he will have a right to 
appeal. It i3 a question of fact to bo determined in 
each case according to its peculiar circumitance3. 
Where existence of this right is in doubt, the benefit 
ought to go to the appellant: 62 Cal. 701 and A. I. R. 
(13) 1926 Cal. 1113, Bel on. [Para 6] 

Two brother A and B constituted a joint Hindu 
family. A transferred the family lands to C by a 
registered sale-deed. Subsequently B transferred his 
share to D. D brought a suit for declaration of title and 
joint possession of euit land purchased by him against 
A, B and C. The defence raised was common to all the 
three defendants and was that B had no right to transfer 
hi3 share to plaintiff as it had already been transferred 
to C. The suit was decreed on appeal. B alone appealed: 

Held that as tha two transfers to C and D could not 
stand together, the transferors A and B could not bo 
regarded as persons having no interest in the contro¬ 
versy. The finding odo way or the other will have effect 
on their interests. B had, therefore, as much right of 
appeal as C had against tho decision and therefore 
appeal by B alone was competeat : A. I. R. (3) 1916 
P. C. 14 and A. I. R. (4) 1917 Pat. 585, Disling. 

[Paras 9 and 11] 

Annotation : (’44 Com) C. P. C., S. 96 N. 6 Pts. 17 
and 37. 
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r (b) Hindu law—Joint family — Manager—Joint 
family of brotbers-Elder brother acting as guar¬ 
dian on behalf of minor brothers in his dealings 
with family property—No evidence of partition— 
He must be deemed to act as manager. 

An elder brother who lathe karta m a joint Hindu 

family consisting of brothers has the right to manage 
the property of the minor members of the family. The 
-mere fact that he desoribei himself a3 a guardian and 
not as a karta in Mb dealings with the joint family 
property ia not sufficient to show that he ceased to 
act as karta in the absence of any evidence of partition 
In the family. t Para 

8. K . Ghose —for Appellant. 

B. C. Barua—for Respondents. 

Bam Labhaya J—This appeal arises out of 
a suit for a declaration of title to and for joint 
possession of the suit land. The suit wa9 institu¬ 
ted under the following circumstances: 

[a] Plaintiff purchased half share in the land 
in dispute from Surendra, defendant 3, by 
a registered sale deed on 3rd March 1944. He 
states that he was informed about a week later 
that Surendra’s elder brother Jugalkishore had 
sold the entire land including Surendra's share 
to Bajua, defendant 1, on 25th February 1944. 
P lain tiff claims that defendant 2 had no right 
to sell the share of defendant 3 and he is, there* 
fore, entitled to the relief he has claimed. 

[3] Defendant 1 the transferee from defen. 
dant 2 and both the brothers defendants 2 
and 3 have resisted the suit. They have 
pleaded that the sale in plaintiff’s favour 
was voidable at the instance of defendant 3 as 


[5] A preliminary objection has *jeen raised 
by the learned counsel for the respondent. He 
points out that defendant 3 ha3 got no right of 
appeal. The reason that he ha3 given in support 
of this contention is that defendant 3, according 
to his own showing has got no subsisting 
interest in the property. Hi3 defence i3 that 
he is bound by the sale in favour of defendant 1 . 
The property, therefore, vests in defendant 1, 
who is not appealing. The decree, it is argued, 
can have no adverse effeot on the interest of 
defendant 3 in these circumstances. He has 
relied on Chandrika Baksh Singh v. Indar 
Bikram Singh, 43 I. A. 179: (A. I. R. (3) 1916 
p. c. 14) and Nandlal v. Naresh Chandra, 
A. I. R. (4) 1917 pat. 585: (41 I. C. 468). 

[6] The contention raised i3 not sound iD 
our opinion. The test for determining whether 
a person has got a right of appeal is whether 
any part of the decree affects his interest 
adversely. If the answer to the question is iD 
the affirmative, he will have a right of appeal 
As held in Harachandra Das v. Bhola Nath 
Das, 62 Cal. 701: (61 C. L. J. 353), it is a questioD 
of faot to be determined in each case according 
to its peculiar circumstances. Where the e sis tenet 
of this right is in doubt, the benefit ought to go 
to the appellant: vide Salimuddin Ahmmad v. 
Bahim Sheik, A. I. R. (13) 1926 cal. 1113: 
(97 I. C. 1038). 

[7] Defendant 3 was undoubtedly a oontest. 
ing defendant. The defences raised were in fact 
common tn all tha threa defendants. The main 


it was brought about by the exercise of undue 
influence. They further contend that defendant 3 
was bound by the sale of the property in favour 
of defendant 1 as that sale had been made by 
defendant 2 as a karta of the joint family of 
defendants 2 and 3 for family necessity. On the 
date that defendant 3 had sold the property to 
the plaintiff he had no rights in it. Both these 
pleas prevailed with the trial Judge. He there¬ 
fore declined to grant plaintiff a declaration of 
title and a deoree for joint possession, and 
instead passed a deoree in his favour for a sum 
of Rs. 700 (against defendants 2 and 3) which 
represented the consideration he had paid to 
defendant 3. This sum carried interest at the 
rate of ia % per annum. Plaintiff was not satis¬ 
fied with this deoree. He appealed. 

[4] The learned Additional Judge, A. V. D., 
reversed the order of the trial Court and granted 
plaintiff a deoree in terms of the prayer con¬ 
tained in his plaint holding that though defen¬ 
dants 2 and 3 were members of a joint Hindu 
family defendant 2 bad never purported to aot as 
karta and the transfer made by him in favour of 
defendant l was not justified by valid necessity. 
Defendant 3 alone has appealed to this Court. 


plea was that defendant 3 had no right to trans¬ 
fer his share of the property to the plaintiff as 
it had already been validly transferred to defen¬ 
dant 1 . The learned Judge in appeal has found 
against the defendants on this point. He has 
passed a deoree in plaintiff's favour and gran, 
ted him joint possession with defendant 1 , All 
the three defendants are adversely affected. All 
or any one of them could appeal. The right of 
defendant 3 to contest the suit cannot be denied. 
If he had the right to oontest the suit on a 
certain plea, he oannot be deprived of that right 
if the plea does not prevail in the trial Court or 
in the Court of first appeal. 

(8] The learned counsel has not been able to 
cite any authority whioh will cover the oiroums- 
tances of this oase. The Privy Council deoision, 
Chandrika Baksh Singh v. Indar Bikram 
Singh, 43 I. a. 179: (A. I. R. (3) 1916 P. 0. 14) 
whioh he has relied on is distinguishable and 
affords no guidance for the purposes of this 
case. It wa9 held by their Lordships of the 
Privy Council that a deoree obtained by a plain- 
tiff against three defendants deolaring plaintiff’s 
title to immovable property oannot be reversed 
upon an appeal by one of the defendants who 
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admits that be Las no title to the property. 
The learned Subordinate Judge had found in 
that case that Raja Indar Bikram Singh bad no 
title to the property. The correctness of this find, 
ing was not disputed in the Court of the Judicial 
Commissioner of Oudb. Their Lordrhips, in these 
circumstances observed that 

"it sho ild have been apparent to the Judges of that 
Co'irt who were hearing the appeal tb:if, a* R.ja ln<hr 
Bikram Singh had failed to prove Hint be was, even 
remotely, concerned in the titlo to Mabag-wsan and in 
the right to the proprietary posse-sion o! thnt t-.luka, bo 
had no life to protect and no interest which cou d give 
him a right to contest the declnrati n of title which 
Baba Chandrik* Bakfh Singh hud obtained, and that 
the appeal to that Court should be dismissed " 

[9] The case of defendant 9 in the appeal 
before us is very different. Ho bad a i share in 
the property. There have been two transfers so 
far as the share of defendant 3 is c >ncerned. 
Plaintiff is the transferee of the share from 
defendant 3. Defendant 1 is the transferee of the 
share of both the brothers. The two transfers 
oaunot stand together. The transferors in these 
circumstances cannot be regarded as persons who 
have got no interest in the controversy The 
finding one way or the other will have effect on 
their interests. 

tio] Nandlal v. Naresh Chandra, A. I. r. (t) 
1917 Pat. 685 : (41 I. C. 468), is also distinguish¬ 
able on facts. In this case plaintiff's claim or a 
declaration of title to property was disallowed. 
A pro forma defendant, to whom plaintiffs ha:l 
agreed to sell the property, wanted to appeal 
from the decree. It wa9 held that ho hud no right 
of appenl and was not a necessary party to the 
suit The agreement of sale, it was held, did not 
creato any right in the property and he could 
not be held to have been adversely affected. This 
case has nothing in common with the facts o! the 
present case and as held above, the question has 
got to be decided with reference to the peculiar 
oircumstances of the case before us. 

[11] No other authority has been cited before 
us. We are of opinion that defundant 3 has got 
as much right of appeal as defendant 1 had 
against the decision given by the learned Addi- 
tional Judge and oven if there were some doubt, 
it would be safer to give the benefit to him. We 
hold, therefore, that the appeal i3 competent. 

[12] On the merits, the only question to bo 
determined is whether the sale in favour of 
defendant 1 was made by defendant 2 as karta of 
the family and the sale is supported by family 
necessity. 

[13] It is admitted that when the father of 
defendants 2 and 3 died, defendant 3 was a 
minor. The father had left ancestral property. 
The two brothers lived together and defendant 2 


was looking after the family property and 
managing its affairs. 

[ 14] B)th the Courts wore agreed that in 
tbes9 circumstances the two brothers formed a 
joint Hindu family. But the learned Additional 
Judge was of the view that the mere existenoe of 
a joint Hindu family did not neces-arily raise 
the presumption that the elder member of the 
two was the karta of the family. Ho observed 
that in previous mortgage deeds of the family 
property executed in 1932, defendant 2 did not 
purport to act ns karta of the joint Hindu 
family. The mortgage deeds were executed by 
him on bis own behalf and as guardian of his 
minor brother who though a minor was made 
to attest these documents. He further pointed out 
that even in the sale-deed in favour of defen. 
dant 1 , defendant 2 did not describe himself as 
the karta of the family. He also referred to 
another sale.deed relating to the joint family 
property which was executed by defendant 2 in 
favour of defundant 1 on 27th January 1944. 
Even in this document defendant 2 did not 
describe bimself a9 karta. The conclusion drawn 
from this evidence wa9 that ho was not a karta. 
This inference is not legitimate. The family is 
admittedly joint. The members are joint in mess. 
The property is held jointly. It was being 
managed by defendant 2. Defendants was in the 
Air Force. His wives were living with defen. 
dant 2 . It is obvious that defendant 2 was manag¬ 
ing the family affairs as a karta. The de facto 
exercise of the potvers of a karta is apparent. In 
law he had the authority to function as a karta. 
This authority had never been challenged or dis¬ 
puted by defendant 3, even after the attainment 
of majority by him. The mortgage deeds and the 
sale-dteds executed by defendant 2 relate to the 
family property. In the first two documents the 
minor is shown as a party to the documents and 
is represented by defendant 2 , who described 
himself as guardian. But this does not take away 
from him his capacity as karta An elder brother 
who is the karta in a joint Hindu family has 
also the right to manage the property of the 
minor members of the family. His description of 
himself as a guardian therefore is not inconsis¬ 
tent with his status as a karta of the family. In 
fact, after the death of the father and during the 
minority of defendant 3, defendant 2 could not 
help acting as karta. The failure, therefore, to 
describe bira3elf as karta in his dealings with 
the joint family property is not sufficient to show 
that he ceased to act as karta when there is 
absolutely no suggestion that there ha9 been any 
partition or disruption of the joint family. The 
learned counsel for the plaintiff-respondent has 
made no serious attempt to support this part of 
the judgment of the learned Judge. He ba9, how- 
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ever, urged that the sale in favour of defendant 1 
was not for valid necessity and therefore it is not 
binding on defendant 3, whose representative the 
plaintiff is. Assuming that plaintiff has got the 
right to challenge the transfer, we have now to 
see whether the transferee has succe eded in show¬ 
ing that there was necessity for the sale in his 
favour The sale consideration was Rs. 1500. It 
is conceded that on the date of the sale in favour 
of defendant 1, a mortgage debt of R3 500 bind¬ 
ing on the family was due to Karamat, defen¬ 
dant 4. Similarly, a sum of R3. 300 was due to 
the plaintiff These sums were paid off from the 
sale consideration. The learned counsel urges 
that defendant 2 had sold some family property 
for us. 800 on 27th January only about a month 
before the transfer in question. These debts 
should have been paid off from the consideration 
of that sale and if these liabilities were not then 
discharged, it cannot be said that there was 
necessity for a further transfer The argument 
loses sight of the fact that the transferee so far 
as the transaction in dispute i3 concerned, had 
not to enquire as to what had happened to the 
money that defendant 2 got by a previous sale. 
That sale may be questionable or the money realis¬ 
ed from that sale may not have been spent on a 
family purpose. On the date of the sale iu ques¬ 
tion, the liabilities to the extent of Rs. 600 existed 
and even if these liabilities are attributable to 
mismanagement on the part of the Manager, 
they constitute a valid necessity as there is no 
suggestion or proof that the transferee (defen¬ 
dant l) contributed to this mismanagement. The 
main parpose of the transfer, therefore, was a 
valid necessity of the family. The balance of the 
consideration has been invested in property 
acquired for the family and it has not been 
pressed that this investment was not for family 
benefit Defendant 3, therefore, was bound by 
the sale and plaintiff, as bis representative, 
cannot challenge it successfully. 

[15] The result is that the appeal is allowed. 
The order of the learned Additional Judge is 
reversed in favour of all the defendants as the 
point on which appellant succeeds was raised by 
all the three defendants and it i3 further ordered 
that the order of the trial Judge he restored. 
Parties shall bear their own costs throughout 

Thadani Ag. C. J.—I agree. 

K,Si Appeal allowed. 

A. I. R. (37) 1960 Assam 25 (O. N. 0.J 

Thadani Ag. C. J. and Ram Labhaya J. 

Deputy Commissioner, Goalpara — Peti. 
txoner v. Upendra Saran Sanyal and others— 
Opposite Party. 

Cr I minal MIeo. Case No. 1 of 1949, Deoided 
on 4th August 1949. 


(a) Contempt of Courts Act (1926), S. 2 -Person 
criticised must be Court — Sub-Deputy Collector 
acting under Assam Land and Revenue Regulation. 
S. 142, imposing tine Appeal pending against his 
order —Public meeting held condemning his action 
—No contempt ol Court. 

Sub-Deputy Cjlkctor wroto to the Secrcliry of ft 
Ladies' Clun that he had to inspect the rec *rds of the 
Club in his official ca: acity and that he would inspect 
the mmo the next day. Next day he visited the Clu: 
premise* and finding tbe Secretary of the Club absent, 
be ordered in absence to p iy a fine ol Rs. 10 unde: 
S. 1-12, Assam Land and Revenue Regulation. An ap¬ 
peal was filed against this order in the Court cf the 
Deputy Commissioner. WbRo this appeal \vn- pending 
a I untie meeting was held id which the action taken by 
the Sub-D-pwy Collect jr was criticised. Ibis meeting 
was convened by a public notice issued over tho signa¬ 
tures of the eleven person*. On ftn allegation that tho 
contents of the nonce and the speeches delivered at the 
meeting constituted contempt oi Court : 

Held (I) that having regard to the relevant pro\i- 
eionsof ihbBalts framed under the Assam Land an$ 
Revenue Regulation, neither the enquiry and report 
called by the Deputy Commissioner on the application 
of the Sirniti troui tho Sub Deputy Collector nor his 
action takea or purporting to have been taken under 
Ss 141 and 142 of the Regulation were proceedings 
of a judicial naturo ; (Bara 1 \j 

(2) ibat baviDg regard to tho relevant provisions ci 

tho Assam Laud and Revenue Regulation, tbu Deputy 
Commissioner was not a Court in which the appeal 
preferred against the order of the Sub Deputy Colhctoc 
waa ponding ; (Bara *J 

(3) that whatever was done with rc*pect to the public 
notice and said in tho meeting by the elovet. person? 
could not be regarded a* contempt of Court, (Bara 17] 

(b) Assam Land and Revenue Regulation (1836), 
Ss. 141, 142 and 147 — Non-judicial proceeding 
cannot be regarded as judicial proceeding because 
there is statutory provision for right of appeal. 

There is no justification for tho proposition that :i 
non-judicial proceeding taken by tho Sub Deputy Col¬ 
lector under Si. 141*142 must be regarded us a judicial 
proceeding merely because tbero is a statutory provi¬ 
sion under S. 147 for a ri^ht of uppsal from an order 
made in a non-judicial proceeding. Tbo character of 
the original proceeding is not changed, notwithstanding 
the statutory right of appeal against an order made in 
a non-judicial proceeding. (Para 1C j 

(c) Contempt of Courts Act (1926), S. 2-In 
absence ol definition ot 'Court' in Act, that word 
is to be interpreted in its general sense. 

The word “Court" has not been defined in tho Cou- 
tonipt of Court9 Act. In the absence of any definition 
of the word in that Act, the word has got to be inter¬ 
preted in its general sense : A. I. R. f22) 1935 Mad. 
673 and A.I.R. (27) 1940 Cal. 236, Bel. on. [Bara 25] 

F. Ahmed , Advocate-General Assam , K.R. Barman 
(Sr.) Govt Advocate and B. C . Barua (Jr.), Govt . 
^at’oeafe—for Petitioner. 

8 • S Mukherjce and J . C. Sen (for Nos . I, 3,1 
and 6 to 11), S. K Ghose and P. K. Gupta (for 
Nos. 2 and for Opposite Party. 

Thadani Ag. C. J»— On 23rd April 1949 , 
the Deputy Commissioner of Goalpara, Sbri 
K. C. Barpa, addressed a letter to the Registrar 
(Judicial) of this Court, in these terms : 

“I have the honour to bring the following faots to 
your kind notice for taking necessary actions as the 
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Hon'ble Court deems fit. The facts appear to me to 
constitute an offence under Contempt of Courts Act, 
1926, as well as misconduct of certain pleaders and 
Advocates practising in Dhubri Court under 3 the Legal 
Practitioners Act, 1879. The facts aro briefly a3 
follows *. 

In the course of an enquiry under the Assam Land 
and Revenue Regulation by the Sadar S. 1). C. Mr. 
D.Sarma.one Mies Sumati Das Gupta, Secretary, Ladies. 
Club, was aiked to produce certain records of the Cluband 
attend his enquiry personally. On her failure to do so, a 
daily fine of Rs. 10 was imposed on her under S. 142, A Siam 
Land and Revenue Regulation on 23rd March 1919 
until the papers would be produced. The next day a 
Distress Warrant was issued and a teapoy was attached 
and sold for Ra. 10. On 25th March 1949, an appeal 
was filed by Mr. U. N. Sanyal, B.L. and Mr. J.N. Chat* 
terjee, M. A. B. L., two practising pleaders of Dhubri 
Bar. before mo a3 Deputy Commissioner. On 26th 
March 1949, while the appeal was pending in my 
Court, tho said two pleaders, along with others, con¬ 
vened a public meeting condemning the actions of tho 
S. D. C. for imposing a fine on a lady. A printed lea¬ 
flet, dated 25th March 1919, for convening the meeting 
on 26th was circulated with the names of tho said two 
pleaders and Mr. Ramani Kanta Boso, B. L. who is 
also a pleader of the local Bar (now said to have been 
enrolled as an Advocote in tho Hon’ble High Court) 
and a few other pleaders and geDtlemeu of the town as 
conveners. A copy of the notice is enclosed herewith. 
Tho notice dce3 not contain the name of the press. 
The notice itself condemns the actions of the authori¬ 
ties as unjust, illegal and unseemly. Mr. Ramani Kantft 
Bose delivered a speech attacking tho actions of tho 
S. D. C. in violent languago and declaring the orders 
of the S. D. C. to be ultra vires aud illegal. Mr. San¬ 
yal and Mr. Chatterjee were present at the meeting. As 
the appeal against the order which was thus condemned 
by Mr. R. K. B 030 and othors was pending in ray Court 
at the time when the notice was circulated and the 
speeches made, I consider the threo gentlemon men¬ 
tioned above to have committed an ofleoco under tho 
Contempt of Courts Act, 1926. Further the three gentle¬ 
men, who are members of the legal profession, appear 
to be guilty of misconduct under tbe Legal Practitioners 
Act, 1879. I would, therefore, request you to please place 
the matter before the Hon’blo High Court for favour of 
taking necessary actions against tho oflending persons 
as the Hon’ble High Court deems fit. 

The appeal has since been disposed of holding tho 
orders of the S. D. C. to be legal but modifying tho 
order by reducing the amount of fine and allowing a 
week's time to produce the papers asked for." 

( 2 ] On receipt of this letter, the Deputy Com¬ 
missioner was required by this Court to furnish 
verified contents of tho speech which Mr. R. K. 
Bose was alleged to have made, together with a 
verified copy of the translation of the notice. 
This requisition was complied with by the Deputy 
Commissioner on 23rd May 1949. On 3rd Juno 
1949, this Court issued a Rule calling upon ( 1 ) 
Sri Upendra Saran Sanyal, (2) Sri Ramani 
Kanta Basu, (3) Sri Satyapriya Basu, (4) Sri 
Banshidhar Agarwalla, (5) Hemendra Chandra 
Dasgupta, (6) Syed Ahmed Ali, (7) Sri Jatindra 
Nath Chattopadhya, (8) Sri Chintaharan Pal, (9) 
Sri Surendra Mohan Sen, (10) Sri Amal Kanta 
Ganguli, and (ll) Sri Rathindra Kumar Gos- 
wami, to show cauee why they should not be 


dealt with for contempt of Court. The Rule came 
up for hearing on 4th July 1949. (After reprodu. 
cing the notice convening the publio meeting 
referred to in the Deputy Commissioner’s letter 
of reference and the report, dated 23rd May 1949, 
of the speeches alleged to have bsen delivered at 
the public meeting and made by the Inspector 
of C. I. D., his Lordship proceeded.) 

[3] The facts culminating in the public meet- 
ing of 26th March 1949, may now be stated. In 1936, 
a club called The Ladies’ Club was formed at 
Dhubri and housed on a plot of land granted to 
the Club free of land-revenue by the Govern, 
ment of Assam. Tho club-house was built from 
public subscriptions. On 10th February 1949, an 
Association called The Dhubri Mahila Samiti 
applied to tbe Deputy Commissioner, Goalpara, 
Mr. K. C. Barua, for a plot of land at Dhubri 
for housing tho Samiti. The Deputy Oommis- 
sioner endorsed the application on 16th February 
1949, in these terms : 

"S. D. C., Mr. D. Sarma, will please report. Ho will 
also please examine if there bo any records as to how 
and under what conditions the present Ladies’ Club 
building was handed over, and report." 

[4] Oil 28 th February 1949, Sri Sarma, the 
S. D. c., wrote tbe following letter to the Secre¬ 
tary of the Ladies' Club: 

"I have the honour to request you to bo bo good as 
to furnish mo tho following informations about the 
Club: (1) How and when it has been given and for 
what purpose? (2) The conditions, if thero be any, to 
be fulfilled and observed. (3) How it has been utilised 
at present? (4) Rules for enrolment of members of the 
Club. (5) The number of enrolled members at present. 
If it is not utilised for tbe purpose for whioh it has 
been given, what objection there may be if it is resumed 
by tbe Government? I would request you to treat this 
as urgent, and to send tbo reply at a very early date. 
Wo have bad to take prompt aotion on the subject 
mainly due to eome letter receivedifrom the Government." 

[5] On 5th March 1949, Sri Sarma wrote a 
reminder to the Secretary, Ladies’ Club, Dhubri, 
and tbe Secretary, Miss Dasgupta, replied to the 

5. D. c’s. letter on 8th March 1949. [After repro¬ 
ducing the reply the judgment proceeded.] The 

6. D. c. sent the following reply to tho Secre. 

tary on 2lst March 1949 : 

"I have received your letter under reference on 14th 
March 1949, and to say that full informations required 
have not been found in the letter. However, I would 
like to inspect tbe records of the club on 23rd Maroh 
1949 at about 9 A. M. It will be good of you if you 
please arrange for tho inspection and attend it." 

On the same day, the S. D. c. wrote the follow¬ 
ing letter to tho Chief Secretary of the Dhubri 
Mahila Samiti: 

“With reference to your letter of 8th February 1949, 
to tbo address of the Hon’blo Minister, Finanoe and 
Revenue, I have to say that there is a plot of reserve 
land with a docent building for the Ladies' Club at this 
town. I would request you to kindly let mo know why 
your Samiti requires another plot of land; so far I eoe 
that there is sufficient land in tbe Reserve Dag wherein 
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-you may erect houses etc., for the implementation of 
tho weaving and other activities of your Samiti. 

I propose to inspect the records of the Ladies' Club 
at 9 A. M. on 23rd March 1949. It will be pleasant 
privilege for me if I find to hear more about your acti¬ 
vities and difficulties about it there.” 

Contrasted with the official tone of the letter 
addressed to the Secretary, Ladies' Club, Dhubri, 
the tone of the letter addressed to the Chief 
Secretary of the Samiti may be regarded as 
almost subservient, having regard to the conclu¬ 
ding 2 lines: 

“It will be pleasant privilege for me if I find lo here 
more about your activities and difficulties about it 
there." 

[6] On the following day, 22nd March 1949, 
the Seoretary of the the Ladies’ Club, Dhubri, 
replied to the s. D. c's. letter, dated 2ist March 
1949. The reply reads: 

“With reference to your letter of today’s date, I would 
like to say that I have made au engagement with Mrs. 
L. Roy tomorrow morning. Thus I am aflraid, it will 
not be possible for me to see you at 8 A. M. at the time 
of inspection. Moreover, this Club is not a Government 
institution. 8o, I find it Irregular to have the records 
inspected by a Sub-Deputy Collector, Sadar. I would 
like to let you know later wheD and whether the records 
may be opened to be inspected by tbeGovermenfcofficer.” 
Tho s. D. 0 . then addressed the Secretary, Ladies’ 
Club, Dhubri, on 22 nd March 1949, as follows: 

“With reference to your letter of today’s date, I have 
the pleasure to aay that on official capacity as Sub- 
Deputy Collector, Badar, I have to inspect the records 
of the Ladies' Club here, It will not take a long time. If 
the time at 9 A. M. does not suit you, I shall go to 
inspect it at 8 A. M, I hope you will please arrange for 
it. I do not understand why a Secretary of a public 
institution cannot have the Authority to show the re¬ 
cords of it for the inspection of a Government officer.” 

[7] On 23rd March 1919, the S. D. C. went to 
the Ladies’ Club at 8 A. M. and after calling out 
the lady Secretary’s name thrice, to whioh there 
was no response, he made an order fining her 
R9. 10 under S. 142, Assam Land and Revenue 
Regulation, and made a further order that the 
Seoretary was liable to pay a recurring fine of 
Rs. 10 a day so long as she did not appear before 
him in bis Court with all the relevant papers of 
the Club. This order was oommunicated by the 
8. D. c. to the Seoretary, Ladies’ Club, Dhubri, 
on the same day. On 25th March 1949, an appeal 
was preferred to the Deputy Commissioner, 
against the order of the s. D. o., dated the 23rd 
March 1949. While the appeal was pending before 
the Deputy Commissioner, the eleven respondents 
called a public meeting for 26th March 1949, by 
a public notice issued on 25th Maroh 1949. On 
26th March 1949, a meeting in pursuance of the 
public notice, was held, at whioh certain speeohes 
were delivered. The publio notice, dated , 25 th 
March 1949, convening the meeting for 26th 
March 1949, and the alleged speeohes delivered 
at the meeting are the subjeot-matter of the 
present proceedings. 


[8] Messrs. Mookerji and Ghose for the res¬ 
pondents have urged a number of grounds 
against the reference made by the Deputy Com¬ 
missioner, but we propose to dispose o? the re¬ 
ference upon the short ground that having regard 
to the relevant provisions of the Assam Land 
and Revenue Regulation, the Deputy Commis¬ 
sioner of Goalpara was not a Court in which the 
appeal preferred against the order of the S. D. 
c., Dhubri, dated 23rd March 1949, was pending. 

[9] It will be recalled that the Deputy Com¬ 
missioner, Goalpara, had endorsed the applica¬ 
tion of the Samiti, dated lOtb February 1949, to 
the following effect: 

“S. D. C. Mr. Sarraa will please report. He will also 
please examine if there be any records as to how and 
under what conditions the present Ladies’Club building 
was handed over and report.” 

[ 10 ] We will now proceed to examine the 
provisions of the Regulation in relation to the 
report and examination called for by the Deputy 
Commissioner. Section 129, Assam Land and 
Revenue Regulation reads as follows : 

li 129 . (1) Subject to any rules which the Provincial 
Government may makd in this behalf, a Deputy Com¬ 
missioner or.Bubdivisional Officer may refec any case to 
any Revenue Officer subordinate to him for investiga¬ 
tion and report, or, if that officer has power to dispose 
of the case, for disposal. 

(2) Subject as aforesaid, a Deputy Commissioner may 
direct that any Revenue Officer subordinate to him 
shall, without such reference, deal with any case or 
olass of cases arising within any speoified area, and 
either investigate and report on tho caeo or class of 
cases, or, if he has power, disposo of it himself. ' 

(3) A subordinate Revenue Officer shall submit his 
report on any case referred to him under this section 
for report to the officer referring it, or otherwise as may 
be directed in the order of reference; and the officer 
receiving the report may, if be baa power to disposo of 
the case, dispose of the same, or may return it for 
further investigation to the officer submitting tho report 
or may hold the investigation him6olf.” 

[11] We think wbat tho S. D. c. was required 
to do when tbe D. 0 referred to him the appli¬ 
cation made by tho Samiti, was, firstly, to report 
as to the availability of the plot of land mea9ur- 
ing about half a bigha, bounded on the north : 
by Municipal Latrine ; south : holding of Sjt. 
N. N. Guha occupied by the Distriot Congress 
Office; east: D. K. Road; and west: dead Gada- 
dhar river; and secondly, to examine the records 
with a view to ascertaining the conditions upon 
which the Ladies’ Club building was handed over 
to the Club. Under eub-s. (3) of S. 129 of the 
Regulation, the s. D. o, had to submit his report 
to the Deputy Commissioner. It is common- 
ground that no such report was submitted to the 
Deputy Commissioner. 

[ 12 ] Chapter vm of the Regulation contain¬ 
ing S3.141 and 142 deals with “Procedure”, Sec¬ 
tions 141 and 142 of the Regulation read a9 follows: 

n i42. (1) The Provincial Government and any officer 
mentioned in S. 140 may summon any person whose 
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attendance they consider necessary for tbo purposes of 
any investigation or other business before them con¬ 
ducted under this Regulation. 

(2) All persons so summoned shall be bound to 
attend either in person or by authorised agent ns such 
oflicor may direct ; and to state the truth upon any 
subject respecting which they are examined; and to 
produce such documents anJ other things as may be 
required ” 

"1i'J 1 1 any person fails to comply within tho time 
fixed by a notice served on him with any requisition 
made upon him under S Ml, the officer making tho 
requisition may impose upon him such daily fine as he 
thinks fit, not exceeding fifty rupees, until the requisi¬ 
tion is complied with : 

Provided that, whenever the amount levied under an 
order under this section passed by an officer other tbun 
the Commissioner or the Provincial Government ex¬ 
ceeds five hundred rupees, the Deputy Commissioner 
shall report thecisetothe Commissioner, or. if there 
is no Commissioner, to the Provincial Government, and 
no further levy in respect of the hne shall he made 
otherwite than by authority of the Commissioner or 
Provincial Government as tho ca6e may be.” 

(133 Chapter Vll, Assam Land and Revenue 
Manual contains Rules framed under Ss. 129,152 
and 155 (b) and (c) relating to procedure, the 
mode of serving processes, and process-fees. 
Rule 1S1 is in these terms ; 

"181 The provisions of the Code of Civil Procedure, 
and of enactments amending tho same, relating to the 
trial of suits, the evidence and examination ot witnesses, 
procuring the attendance of witnesses, and tbo produc¬ 
tion of documents, shall apply to all proceeding of a 
judicial nature, other than appeals, held before a Deputy 
Ct mnnssiomr or other Revenue Officer or a Sett emeot 
Officer duly empowered to hold such proceedings. 

For the purposes of this rule, tho following proceed¬ 
ings under the Land ai d R venue Regulation shall be 
regarded a3 proceedings of a judicial nature : 

(a) Proceedings in connection with boundary disputes 
(S. 23) ; (b) Proceedings in connection with disputes 
relating to the record of rights (Ss 11 and 42) ; (c) 
Resumption proceedings (S 13» ; (d) Proceedings in 
connection with applications for mutation and registra¬ 
tion of names (S3. 53 and 51) : (0 Proceedings in con¬ 
nection with applications for re.iitration of tulukdari 
and other similar tenures (S 5G) ; (f) Proceedings in 
connection with applications for separate accounts 
(S 65); (g) Proceedings arising out of the attachment 
or sale of moveable or immoveable property, or of appli¬ 
cations to set aside sale, under Chap V; (b) Proceedings 
in connection wilh the partition or union cl eBtates 
under Cbap. VI ; (i) Any other proceedings expressly 
declared by rule- issued under the provisions of the 
Land and Revenue Regulation to bo judicial proceed¬ 
ings.’* 

Tbo marginal note to R. 183 of tbo Rules framed 
under the Regulation is “executive procedure,” 

and tbo R. 133 itself reads : 

"In proceedings other than those mentioned in R. 181, 
witnesses shall not be examined on oath, and a memo¬ 
randum only of their evidence shall he recorded. Such 
memorandum shall bo written and signed by tho 
Revenue Officer who examines tho witnesses, and may 
be written in the language of the Court, or in English, 
if tho revenue officer is sufficiently acquainted with 
English.’* 

[M] Having regard to the provisions of R. 181, 
it is manifest that neither the enquiry and 
report culled for by tho Deputy Commissioner 


on the application of the Samiti from the S.D.c. 
nor his action taken or purporting to have been 
taken under Ss. 141 and 142 of the Regulation 
were proceedings of a judicial nature. Clauses (a) 
to (b) of R. 181 enumerate what are judicial pro- 
ceedings. The language of cl. (l) justifies the 
conclusion that in so far as R. 181 deals with the 
category of judicial proceedings under the Regu- 
lation, it is exhaustive, that i3 to say, if no other 
proceedings are expressly declared by the rules 
framed under tbo Assam Laud and Revenue 
Regulation to bo judicial proceedings, they are 
not to be regarded as judicial proceedings. 
Rule 183 tends to support this view. It refers to 
proceedings other than those mentioned in R. 181 
as “executive procedure,” in other words, pro- 
ceeding9 of an executive nature. 

[153 The learned Advocate-General for the 
Deputy Commissioner conceded that the enquiry 
and report called for by tho Deputy Commis¬ 
sioner cannot to regarded a3 judicial proceed¬ 
ings within the meaning of tho Laud and Revenue 
Regulation. But he contended that when in tho 
course of the enquiry and report, the S. D. C. de¬ 
cided to have recourse to S. 141 of the Regulation 
and proceeded to pass an order under S. 142 of 
the Regulation, tho order so passed was passed in 
a judicial proceeding. We do not think we can give 
weight to tbid contention, having regard to the 
provisions of R. 181 framed under tho Regula¬ 
tion, which doe3 not include proceedings under 
S. 141 or S. 142 of the Regulation in tho category 
of judicial proceedings. Indeed tho note to R. 183 
says : 

1 In virtue of S. 141, cl. (2\ witnesses may bo punish¬ 
ed for giving false evidence even though they have not 
been examined on caih." 

The note tends to suggest that although proceed¬ 
ings under S. 141 are not judicial proceedings, 
nevertheless persons giving false evidence can be 
punished under that section. We think the conces¬ 
sion made by tbo learned Advocate-General, 
namely, that tho enquiry aud report called from 
the S.D c.was not judicial proceedings must be ex¬ 
tended to proceedings taken or purported to have 
been taken by tho s. D. c. under Ss. 141 ana 142 of 
the Regulation. We do not wish to say in this 
order anything about tho legality or otherwise of 
tho proceedings alleged to have been taken by 
the s. D. c. under 6s. 141 and 142 of the Regu¬ 
lation in view of the pendency of an application 
in revision against tho order of the Deputy 
Commissioner passed in appeal against the order 
of tho S. D. C., dated 23rd March 1949. 

[ 1 G) The learned Advocate-General next con¬ 
tended that, assuming the proceedings taken by 
the S. D. c. under Ss. 141 and 142 of the Regu¬ 
lation were not judicial proceedings, as soon as 
an appeal was preferred to the Deputy Commis- 
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eioner under the Regulation in pursuance of 
S. 147 of the Regulation, the Deputy Commis¬ 
sioner became a Court, and anything said or 
done during the pendency of the appeal before the 
Deputy Commissioner which had the tendency to 
interfere with the course of justice, constituted 
contempt of the Court, which this Court was com¬ 
petent to punish. We can find no justification for 
the proposition that a non-judicial proceeding 
must be regarded as a judicial proceeding merely 
because there is a statutory provision for a right 
of appeal from an order made in a non-judicial 
proceeding. On the contrary, we think there is 
ample justification for maintaining the character 
of the original proceeding, notwithstanding the 
statutory right of appeal against an order made 
in non-judioial proceedings. For instance, an 
order passed by a customs officer under the Sea 
Customs Aot, unquestionably an order passed in 
non-judioial proceedings, does not become an 
order passed in judicial proceedings when, in 
pursuance of a right of appeal under tho Sea 
Customs Act, an appeal is preferred to the Chief 
Customs Authority. The learned Advocate-Ge¬ 
neral was unable to cite any authority in support of 
his contention that an original non-judicial pro¬ 
ceeding can be regarded as a judicial proceedings 
upon appeal,made to a prescribed revenue autbo- 
rity under the Assam Land and Revenue Re¬ 
gulation. The learned Advocate-General very 
properly conceded that if the proceedings in appeal 
before the Deputy Commissioner in this case are 
to be regarded as non-judicial proceedings the 
question of our interference under the Contempt 
of Courts Act does not arise. 

[17] In the view we take of the nature of the 
proceedings before the Deputy Commissioner, 
namely, that they were not judioial proceedings, 
whatever wbb said and done by the respondents 
on S6th or 26th March 1949, cannot be regarded 
as contempt of Court, We heard this reference 
for more than 8 days from every conceivable 
point of view, including the motive underlying 
the reference. Happily it is not necessary to refer 
to the motives of the parties concerned in this 
case. The facts are nauseating enough without 
probing into questions of motives.' 

[ 18 ] In the result, we reject the reference and 
discharge the rule issued against the respondents. 
Ihe reference will be returned to the Deputy 
Commissioner. 

[10] Ram Labhaya J.— I entirely agree 
with learned the Chief Justice. I wish however 
to add a few words. 

[SO] The crucial question in the case is whe¬ 
ther the publication of the notice dated 26 th 
March 1949 and the speeches delivered at the 
meeting amount to contempt of a 'Court’ within 
the meaning of the expression as used in the 


contempt of Courts Act. Under S 2 (l) of the 
Act this Court has the same power to punish 
contempts of Courts subordinate to it as it has 
of puoisbing contempts of its owo authority. 
The learned counsel for the opposite parties urge3 
that the Sub-Deputy Collector and the Deputy 
Commissioner, the appellate authority, both were 
not Courts within the meaning of the Act when 
they purported to act under the Assam Land 
and Revenue Regulation. [After recapitulating 
the facts culminating in the allegation that the 
contents of the notice and the speeches delivered 
constitute contempt of Court, his Lordship pro¬ 
ceeded.] The character of the proceedings de¬ 
tailed above is in question. It is to be determined 
whether the proceedings held by the Sub-Depnty 
Collector on the original side aDd by the Deputy 
Commissioner on the appellate gide are proceed¬ 
ings before a ‘Court’ within the meaning of the 
expression whioh may be assigned to it under 
the Contempt of Courts Act. 

[ 21 ] The learned Advocate-Goneral could not 
refer us to any provision of the Regulation which 
would cover the application of the Samiti made 
to the Deputy Commissioner. The order for en- 
quiry and report does not refer to any provision 
of the law. We do not find it possible to place 
this order under any provision of the Regulation. 
The enquiry by the Sub Deputy Collector would, 
therefore, be not covered by the Regulation. He 
did not appear to have started any formal pro- 
ceediDgs on receiving the application with the 
Deputy Commissioner’s endorsement. It wbs for 
the first time on 22nd March after the Secretary 
of the Ladies’ Club had objected to the inspec¬ 
tion of the records as something irregular that 
the Sub-Deputy Collector informed her that he 
would inspect the records in hisoffioial capaoity. 
Even in this letter no reference was made to 
S. 142 of the Regulation or to the consequence 
of disobedience. The proceedings so far give no 
indication as to their nature and the learned 
Advocate-General could not help oonceding that 
the enquiry by the Sub-Deputy Collector was 
not under any Chapter of the Regulation. He 
stated that it wbb certainly not under 8. 48 of 
the Regulation, whioh deals with resumption of 
oertain lands whioh are wholly or partially 
revenue free. 

[ 22 ] The proceedings are again admittedly 
non-judioial even if the Sub-Deputy Collector’s 
bona fide believed that he was acting under 
the Regulation. Chapter VII, Land Revenue 
Manual contains rules framed under 8 s. 1 S 9,162 
and 166 (b) and (o). Rule 181 provides that the 
provisions of the Civil Procedure Code and all 
enactments amending the same relating to the 
trial of suite, evidence and examination of wit- 
nesses, procuring the attendance of witnesses and 
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of production of documents shall apply to all 
proceedings of a judicial naturo other than 
appeal before a Deputy Commissioner or other 
officer or a Settlement Officer duly empowered 
to hold such proceedings. The proceedings en- 
umerated in different clauses of the section do 
not include the present proceedings. This is con- 
ceded by the learned Advocate-General. Accor¬ 
ding to the scheme of the Regulation, proceedings 
under it are either judicial, viz., those mention¬ 
ed in R. 1S1 or non-judicial, viz., those not 
covered by R. 181. The non-judicial proceedings 
are dealt under R. 183. But it is necessary that- 
even those proceedings to which R. 183 applies 
should be under the Regulation. The description 
of the nature of the proceedings not covered by 

R. 181 as given on the margin of tho rules is 
"Executive Proceedings". The Regulation does 
not creato any revenue Courts as distinct from 
Revenue Officers. It makes, however a distinc¬ 
tion between proceedings which are described as 
judicial and all others which do not fall under 
that category. In proceedings which are non¬ 
judicial, tho witnesses are not to bo examined on 
oath and a memo of their evidence alone is to 
bo recorded. The proceedings in the present case 
do not fall under any of the two categories. 

[23] The Deputy Commissioner has the power 
to refer any case to a Revenue Officer subordi- 
nate to him for investigation and report. This 
power is conferred on him by S. 129 of the Regu- 
lation. Now, it cannot be contended that S. 129 
could be utilised by a Deputy Commissioner 
oven when he is not acting under the Regula¬ 
tion. Ho can order his subordinate Revenuo 
Officer to investigate and report on matters 
which come before him in his capacity as a 
Revenuo Officer acting under tho Regulation. 
The Deputy Commissioner when directing the 
Sub-Deputy Collector to enquire and report did 
not purport to act under this section. 

[24] Section 142 of the Regulation punishes 
failure to comply with a notice served on a per¬ 
son with any requisition made upon him under 

S. 141. The officer making the requisition may 
impose upon him such daily fine as thinks fit, 
not exceeding R8.50 until the requisition is com- 
plied with. When the amount levied under an 
order under this section passed by an Officer 
other than the Commissioner or tho Provincial 
Government exceeds Rs. too, the caee has to be 
reported to the Commissioner, or if there is no 
Commissioner to the Provincial Government. 
Non-compliance is punishable only if the requi- 
sition is covered by S. 141. Under this section 
the Provincial Government and any other officer 
mentioned in S. 140 may summon any person 
whose attendance they consider necessary for 
the purposes of any investigation or other busi¬ 


ness before them to be conducted under the 
Regulation. Persons so summoned are bound to 
attend either in person or by authorised agent, 
they are bound to state the truth and to produce 
such documents as may be required of them. 
This section gives the necessary power to Officers 
acting under the Regulation when their proceed¬ 
ings are not covered by R. 181. It is obvious, 
however, that the requisition under S. 141 can be 
made only for purposes of investigation or other 
business under the Regulation. The proceedings 
in this case were initiated by an application to 
the Deputy Commissioner. The Sub-Deputy 
Collector was merely to report after enquiry. He 
had not to pass any final orders. The applica¬ 
tion was not under the Regulation. Similarly, 
the enquiry that followed was not covered by 
any provision of the Regulation. No requisition 
under 6. 141 could be issued, and in these cir¬ 
cumstances the powers given to Revenue Offi¬ 
cers by S. 142 could not be invoked on the 
failure of the Secretary, Ladies' Club, to comply 
with the requisition. 

[ 26 ] It is at last clear that the Sub-Deputy 
Collector was not performing any judicial func- 
tion when he directed tho Secretary, Ladies' 
club, to appear at the club and place club’s records 
before him for inspection. The enquiry was not 
under any law. Thero was thus no procedure 
prescribed for it. The procedure which governs 
Courts, Civil, Criminal or Revenue, did not 
apply to his enquiry. His resort to S. 142 of the 
Regulation when he encountered resistance in 
the course of his enquiry was unauthorised. He 
had no jurisdiction to avail himself of its provi¬ 
sions. It would not be possible to describe him 
as a Court in these circumstances. The word 
'Court' has not been defined in the Contempt of 
Courts Act. There is no definition of it even in 
the Code of Criminal Procedure. The definition 
of the word ‘Court’ as given in tho Evidence 
Act would include all Judges, Magistrates and 
all persons except arbitrators legally authorised 
to take evidence. This definition is for purpose 
of the Evidence Act which did not apply to the 
enquiry which tho Sub-Deputy Collector was 
making in this case. In tho absence of any 
definition of the word in the Contempt of Courts 
Act, tho word has got to be interpreted in 
its general sense. In Haricharan v. Kaushi 
Charan, 41 C. W. N. 630 : (A. I. R. (27) 1940 oal. 
28G: 41 Or. L. J. G62), the question arose whether 
a Debt Settlement Board was a Court within 
the meaning of 8. 196, Criminal P. 0. Decisions 
bearing on the question of the general attributes 
of a Court were examined in this case and a 
summary of these attributes given by Curgen- 
ven J. in Mahabaleswarappa v. Gopalaswami 
Uudaliar, 68 Mad. 954 at pp. 966, 967 : (A. I. B- 
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(23) 1935 Mad. 679: 36 Or. L. J. 895), was adopted 
as laying down correctly the attributes by which 
it may be poesible to distinguish a Court from 
other officers exercising non.judicial functions. 
The observations of Curgenven J. are as follows: 

"To summarise the effect of these decisions it would 
seem that we have to look, not the source of a tribunal's 
authority, or to any peculiarity in the method adopted 
of creating it, (though it is undoubtedly a considera¬ 
tion that it derives its powers mediately or immediately 
from the Crown) but to the general cbaractor of its 
powers and activities. If it has power to regulate legal 
rights by the delivery of definitive judgments, and to 
enforoe its orders by legal sanctions, and if Its proce¬ 
dure is judioial in character, in such matters as the 
taking of evidence and the administration of the oath, 
then it fs a Court." 

[26] The learned Judges of the Calcutta High 
Court observed further that particular emphasis 
should also be laid upon what they considered 
to be "an essential feature of all Courts, viz., 
that the tribunal in question must be one in 
which justice is judicially administered, and 
whioh is empowered to arrive at an independent 
judicial decision on legal evidence. ’’ The appli¬ 
cation of these tests to the case before them 
yielded the result that a Debt Settlement Board 
was not a Court. 

[37] I am in respectful agreement with the 
statement of law contained in this case a3 to 
the general attributes of a Court. If the tesfc 
laid down above is applied, there can be no 
question that the proceedings in the original as 
well as in the appellate stage were not in a 
Court, The Sub-Deputy Collector had merely 
to make a report in an executive or in an 
administrative matter. His enquiry was not 
covered even by the Regulation. He had no 
power to regulate legal rights by delivery of 
definitive judgment. His procedure even if he 
were treated as a Revenue Officer acting under 
the Regulation was admittedly non.judicial in 
character as these proceedings were not covered 
by B. 181 and were, therefore, expressly taken 
out of the category of judioial proceedings. He 
had admittedly no power to administer oath. 
He had no power to arrive at an independent 
judicial decision on legal evidence. The procee. 
dings before him, therefore, were not in a Court. 
When he resorted to s. 142 punishing the defaul¬ 
ter on the failure of the Secretary to comply 
with bis order, he no doubt purported to aot 
under the Regulation, though he had no jurisdic¬ 
tion to do so. Even when taking aotion as such, 
he was not olothed with the authority of a Court 
and his proceedings were not judicial in oharaoter. 

[38] The proceeding before the appellate 
authority, viz,, the Deputy Commissioner, was 
also not a proceedings in a Court. If the Sub. 
Deputy Collector had not taken action under 
S. 142 of the Regulation, he would merely have 


reported to the Deputy Commissioner. The 
report would have been merely an executive or 
administrative act of an Executive Officer. The 
appellate jurisdiction of the Deputy Commis¬ 
sioner sprang or arose from the fact that tue 
Sub-Deputy Collector had at one stage of the 
proceedings purported to act under the Regula¬ 
tion. When he took action under the Regulation, 
his orders became appealable and the appeal 
lay to the Deputy Commissioner. The Deputy 
Commissioner, therefore, was acting under the 
Regulation in entertaining and disposing of the 
appeal against the order of conviction of the 
Secretary of the Ladies’ Club. As a Revenue 
Officer exercising appellate jurisdiction in a 
matter which according to the Regulation was 
not a judicial proceeding even he could not he 
regarded a3 a Court. He also did not possess 
those attributes which go to make a Court. The 
mere fact that he exercised appellate jurisdic¬ 
tion would not convert him into a Court. In 
Sashi Bhusan v. Ful Khan, 44 c. w. N. 763: 
(A. I. R. (27) 1940 cal. 454: 41 Or. L. J. 951), it 
was held that like Debt Settlement Boards, an 
appellate Officer also is not a ‘Court’ within 
the meaning of s. 195, Criminal P. C. In that 
oase, the learned Chief Justice of the Calcutta 
High Court when considering whether the Deb- 
Settlement Tribunal was a' Court ’ or not, obser- 
ved as follows: 

"There is an old definition and yet a comprehensive 
one by great authority ; it is that of Sir Edward Coke 
in his troatise Coke on Littleton, 58-a, where he says 
‘a Court is a place where justice is judicially minis- 
tered." 

With this dictum in view he held that the 
functions of the Debt Settlement Tribunals on 
the original as well as appellate side, however 
admirable their purposes, did not come within 
this wider definition. They were held not to be 
Courts. 

[39] Against this view the learned Advocate. 
General has oited only Advocate-General v. 
Maung Chit Mating, a. I. R. (27) 1940 Rang. 
68 : (41 cr. i». J. 470). Bat this authority does 
not help him. The question in this case was 
whether a Sub-Divi9ional Magistrate when hold, 
ing an inquiry under 8. 176, Criminal P. C., 
was acting as a Court for the purposes of S. 2 , 
Contempt of Courts Aot. It was held that the 
word 'Court* was used in the Contempt of 
Courts Aot in the same wider sense in whioh it 
was used in s. 195, Criminal P. 0. The meaning 
given to the word 'Court* for purposes of that 
seotion was held to include a tribunal em. 
powered to deal with a p&rtioular matter and 
authorised to receive evidence bearing on that 
matter in order to arrive at a determination. 
Giving this wider sense to the word, the learned 
Judges of the Rangoon High Court held that a 
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Magistrate boldicg aa enquiry into the cause of 
ieatb who must cjme to a finding as to what 
caused that death and who caused it comes 
within that definition For the purposes of bis 
enquiry he has authority to receive evidence. 
The enquiry, therefore, rvas held to be covered 
by the expression ‘judicial proceedings’ as defin- 
ed m the Criminal Procedure Code. It is the 
judicial character of the proceedings that vras 
the basis of the decision. In this case, the 
proceedings of the Sub-Deputy Collector were 
admittedly not judicial. His action under s 142 
was in excess of bis authority. The Rangoon 
case, therefore, is distinguishable. 

C30] In these circumstances it i3 clear that 
the proceedings, both original and appellate, 
with which we are concerned in this case, were 
not before a Court and the Contempt of Courts 
Act, therefore, has no application. 

v.S.E. Rule discharged. 


A. I. R. (37) 1950 Assam 32 [C. N. 10.) 

Thadani Ag. C. J. and Ram Labhaya J. 

Miss S. Das Gupta—Petitioner v. Deputy 
Commissioner, Goalpara—Opposite Party. 

Bevenu'o Iievn. No. 3G (R) of 1949, Derided on 4lh 
August 1949. 

(a) ^ssam Revenue Tribunal (Transfer of Powers) 
Act (IV [4) oi 1943). S. 3 — Enquiry before Sub- 
Deputy Collector not coming under S. 141 or S. 142 
of Assam Land and Revenue Regulation — Sub- 
Deputy Collector acting or purporting to act under 
those sections —Case is revenue case within S. 3. 

If the Sub Deputy Collector acted or purported to act 
under the Assam Land and Revenue Regulation with 
reference to an enquiry, even though the enquiry itself 
does not come within the purview of the Regulation, 
the Sub*Deputy Collector, in so far as bo acted or pur¬ 
ported to act under the provisions of S. 141 cr S 142, 

oc s as a Revenue Officer in a revenue cage within 
the meaning of 8. 3. [Para 3 ] 

(b) Assam Land and Revenue Regulation (1886), 
S. 151 - Jurisdiction under-Revisional jurisdiction 
under bcction is« now exercisable by High Court 
— Assam Revenue Tribunal Act (II [2] of 1946), 
Ss. 5, 6 and Schedule _ Assam Revenue Tribunal’ 
(Transfer oi Powers) Act (IV [4] of 1948), S. 3 and 
Schedule. 

8tciion 151 doc3 not God place in col. 3 of the Sche¬ 
dule to the Notification No. RL 12/46/8 dated 8th May 
1948 I be plain meaning of the omission of S. 161 , 
of the Regluntion from col. 3 of the Schedule is that the 
revisional jurisdiction of the Commissioner has not 
been transferred to the Development Commissioner. 
Item N . 6 iD the 3rd column of the schedule to As^ani 
Act 11 12] of 1946, under tho head "jurisdiction 1 * inclu¬ 
des revision under S. 151 which means that in all 
revenue cases after 28tb May 1946. the day r n which 
Act II (2) of 1946. received tho absent of the Governor 
rovieion undor S. 151. lay to the Tribunal. Tho jurisdic¬ 
tion and pcwerB of tho Revenue Tribunal appointed 
under Act II (2) of 1946, have been transferred partly 
to tLe II gh Court and partly to certain authorities ap¬ 
pointed by tho Provincial Government. In col. 3 of 
Scb. A of Act IV [4] of 1948 under the bad “Juris- 
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diction” the revisional jurisdiction of the Provincial 
Government vested in the Provincial Government im 
mediately before the 1st day of April 1937, was trans¬ 
ferred to the High Court under sub-s. (2) of S. 3, Ag6am 
Act IV [4] of 1943. Between 1946 and 6tb April 
1948, tbe day on which Assam Act IV [4] of 1948, re¬ 
ceived the assent of the Governor, the revisional juris- 
diction of the Provincial Government under S. 151 of 
the Regulation was exercised by the Revenue Tribunal 
under S. 5 of A^am Act II [2] of 1946, and by Assam 
Act IV [4] of 1948. the jurisdiction exercised by the 
Revenue Tribunal up to 6*.h April, 1948, was trans¬ 
ferred to the Iligh Court to the extent mentioned in 
Seh. A. Thus the revisional powers under S. 151 of the 
Regulation, are now exercisable by the High Court. 

(Paras 8, 9. 10] 

(c) Assam Land and Revenue Regulation (1886) 
Ss. 140,141 —Revenue Officer cannot regard private 
house or club as his Court. 

Section 140 cannot be interpreted as meaning that 
a Revenue Officer described in S. 140 or S. 141, 
can. in virtue of his presence in a hoose or club 
on official business, regard the Inuse or club as his 
Court. Nor can it be said that having regard to the 
multifarious duties which a Revenue Officer has to per¬ 
form under widely (RiTerent conditions and circumstan¬ 
ces, his right to enter a place, whether it be a house or 
a club, at any time of the day or night, and to regard 
it as a Court, ought to be recognised. [Para 14] 

S. K. Ghost, P. K. Gupta and J.C. Sen — 

for Petitioner. 

K. It. Barman , Government Advocate — 

for the Crown. 

Judgment. —This i3 a petition under 8. 161 , 
Assam Land and Revenue Regulation against 
the following order passed by the Deputy Com. 
raissioner, Goalpara, dated 19th April 1949 : 

"Orders passed. The S. D. C.’s orders held to be legal. 
Rut the appellant is given one week’s time from the 
date of the order to produce tbe necessary records 
before the S. D. C., failing wbicb( a daily fine of Re. 1/- 
undcr S. 142, A. L. R. Manual shall be imposed upon 
the appellant and the order of the learned S. D. C. is 
modified to that extent." 

The order passed by the S. D. C. was an order 
fining the petitioner a sum of Rs. 10, under S. 142, 
Assam Land and Revenue Regulation, and dec. 
laring that the petitioner was liable to pay a 
recurring fine of rs. 10, a day for so long as she 
did not appear before him in bis Court with all 
the relevant papers of the club called the Dhubri 
Ladies Club. 

[2] The facts leading to this petition are 
stated at some length in our judgment in ori¬ 
ginal criminal Misc. case No. l of 1949 (Deputy 
Commissioner, Goalpara y. Sri UpendraSaran 
Sanyal , (a. I. R. (37) 1950 Assam 26). 

[3] Mr. Barman for the Deputy Commissioner 
ba3 contended that this Court has no jurisdiction 
to entertain tho application in view of 8. 3, 
Assam Act IV [ 4 ] of 1948, called the Assam Re. 
venue Tribunal (Transfer of Powers) Act, 1948, 
which says: 

"3. (1). Subject to tbe provisions of sub-9. (3), of 
this section, the Assam High Court shall exercise such 
jurisdiction to entertain appeals and revise decisions in 
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•revenue cases as was vested in the Provincial Govern¬ 
ment immediately before the first day of April 1937, 
under any law for the time baing in force.' 1 
Mr. Barmin's contention is that the subject, 
matter of the petition before us is not a revenue 
oase inasmuch as the S. D. C. was merely a3ked 
to make a report and examine some records in 
connection with a petition made to the Deputy 
Commissioner by the MahiU Samiti for seour. 
ing housing accommodation; that as the en¬ 
quiry and examination which the S. D. C. wa3 
required to make upon the application of the 
Mahila Samiti was not within the purview of the 
Regulation, it oannot be regarded as a revenue 
•case. The short answer to this contention is that 
the subject-matter of the revision petition before 
us 19 not the enquiry and examination called 
for by the Daputy Commissioner from the 
Sub.Deputy Collector but an order of the Sub- 
Deputy Colleotoc by which he fined the petitio. 
ner a sum of Rs. 10 acting or purporting to act 
under the provisions of Ss. 141 and 142 of the 
Regulation. If the S. D, C. acted or purported to 
act under the Assam Land and Revenue Regu¬ 
lation with reference to an enquiry, even though 


the enquiry itself doe3not come within the pur¬ 
view of the Regulation, the S. D. C., in so far 
as he acted or purported to act under the pro¬ 
visions of Ss. 141 or s. 142 of the Regulation, 
aoted as a Revenue Officer in a revenue case 
within the meaning of s. 3, Assam Act IV [4] of 
1948. 

U] It was next contsndei by Mr. Barman 
that assuming that the subject-matter of the 
petition 19 a revenue case, the proper authority 
before which the revision petition should have 
been filed ia not the High Court but the Develop, 
ment Commissioner, and he has drawn our atten¬ 
tion to Notification No. rl. 12/46/8, dated 8th 
May 1948, wbioh is ia these terms: 

“In exercise of tbe powers conferred by S. 3, Assam 
Commissioner's (Transfer of Powers) Act, 1947 (Assam 
Act XII [12) of 1947). tbe Governor of Assam is plea¬ 
sed to transfer the powers hitherto exercised by, and 
the jurisdiction vested io the Commissioner of Divi¬ 
sion. Aasam, under the provisions of the Acts, Rules 
and Regulations, specified in columns 2 and 3 of the 
Schedule attached hereto to the authority or authori¬ 
ties mentioned in'column 4 thereof.” 

[6) Columns 2 , 3 and 4 of the Schedule read 
as follows: 


Serial 

No. 


1. 


2 . 


9 . 


A. 


Names of the Acts, Roles and 
Regulations. 


No. of section 
Rales or 
Regulation. 


Authority or Authorities 
to whom the power is 
transferred or jurisdiction 
vested in 


2 


8 


The Assam Land and Bovenue Regu¬ 
lation, 1880 (Regulation I of 1886), 

Ditto 

Ditto 

Ditto 

Ditto 

Rules under the Assam Land and Re¬ 
venue Regulation, 1886 (Regulation I of 
1880 ) Settlement Rules. 

Ditto 

Ditto 

Ditto 


Ditto 

Rules under the Assam Land and 
Revenue Regulation, 1«86 (Regulation I 
of 1886) Settlement Rules. 

Ditto 

Rules under Sections 26, 27,152 and 165 
(Survey and Demarcation of land) of tbe 

^ and an< * R°*enue Regulation. 
1886 (Regulation I of 1886). 

Rules under Chapter V of the Rule 139 

• and r ? esenu9 Regulation' 
1886 (Regulation I of 1888) relating to 

nrreara and the mode ol recovering them. 


Seotion 69A 

Section 69B 
Section 90^ 
Note (4) 

Seotion 123 
Sections 130 
and 140. 

Rule 11 
Rule 22 (ii) 
and (iv) 

Role 26 
Rule 46 
Rule 66 

Rules 67 
(Note), 68*69 
Rules 88 


Rule 92 

Rales 104 and 
117, 


Rale3139, 149 
and 167. 


Development Commis¬ 
sioner. 

Ditto 

Ditto 

Ditto 

Ditto 

Government in the Re 
venue Department.- 

Development Commis¬ 
sioner 

Ditto 

Ditto 

Government in the Re 
venue Department. 

Ditto 

Development Commis¬ 
sioner. 

Government in the Re 
venue Department. 

Development Commis 
aioner. 


Deputy Commissioner; 
Development Commissioner. 


1960 Aeaam/6 & 6 


Remarks 
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• 

Authority or Au’borities 


Serial 

Names of the Acts, Ru!e3 and 

No. of eection 

to whom the power is 

Remarks. 

No. 

Regulations. 

Rules or 

transferred or jurisdiction 



Regulation. 

vested in. 


1 

2 

3 

4 

1 6 

5. 

Rules under Sections 129, 152 and 155 

Rule 188 (c) 

Ditto 



(b) and (c) of the Assam Land and Re¬ 
venue Regulation, 1886 (Regulation I of 
1886) Settlement Rules. 





6 . 

The Assam Land Revenue Re-assess¬ 

Section 21 (1) 

Director of Land Records. 



ment Act, 1936 (A^sam Act VIII of 1936) 

and (2). 



7. 

Rules under the Assam Land Revenue 

Rule 6 

Deputy Commissioner. 



Re-aesessment Act, 1936 (Assam Act VIII 

Rule 13 

Director of Land Records 



of 1936). 


with approval of Govt. 




Rule 14 

Director of Land Records. 


8 . 

Rules under Sections 34 (2) (e), 35 (2) 

Rule (6) (v)\ 

Development Commis¬ 



and 72 (c) of the Assam Forest Regula¬ 
tion, 1891. 

Rule 9(1) J 

sioner. 

' 



Rule 10 

Ditto 


9 . 

Rules framed under Sec. 6 of the Indian 

Executive In¬ 

Development Commis¬ 



Fisheries Act, 1897 (Act IV of 1897), and 

structions. 

sioner. 



sections 155 and 156 of the Assam Land 

179 

Government in the Re¬ 



and Revenue Regulation, 1886 (Regulation 


venue Department. 



l of 1886), in respect of the waters decla¬ 

187 

Development Commis¬ 



red to be fisheries by proclamations issue 1 
from time to time under section 16 of the 

Executive In¬ 

sioner, 



Regulation. 

structions. 





190 

High Court. 




Executive In¬ 
structions. 

Development Commie- 

• 



194 

eioner. 


10 . 

The Goalpara Tenancy Act, 1929 
(Assam Act I of 1929). 

Section 4 (21) 

Ditto 




Section 17 (2) 
Sect ons 100 

Ditto 




(1) and 119 (1) 

Ditto 


11 . 

Rules under the Goalpara Tenancy Act, 

Rule 60 (l) 

Ditto 



1929 (Assam Act V of 1929). 

Rule 60 (5) 
Rules 62 (4), 

Ditto 




62 (6) and 72. 

Ditto 


12 , 

The Assam (Temporarily Settled Dis¬ 

Sections 98 (a) 

Development Commis¬ 



tricts) Tenancy Act, 1935, and the Rules 
thereunder. 

and 99 (1). 

sioner. 


18. 

The Sylhet Tenancy Act. 1936 (Assam 

Sections 74 (6), 

Ditto 



Act XI of 1936). 

120'1)& 139(1). 

Section 170 
(1) and (2). 

Ditto 


14. 

Rules under the Sylbet Tenancy Act, 

Rules 7 (2), 51 

Ditto 



1936 (Assam Act XI of 1936). 

(1) and (5), 53 
(4) and (6), and 





63. 



15. 

The Bengal Public Demands Recovery 
Act, 1913 (Bengal Act III of 1913). 

Sections 3 (3), 
51 (1) and (3), 

Ditto 



and 53. 




It is clear from the contents of column 3 that 
the powers which were before 8th May 1948, 
exercised by a Commissioner of a Division under 
68 . 69a, 69 (b),90, 123 and 140, Assam Land and 
Revenue Regulation, were transferred to the 
Development Commissioner. Sections 141 and 142 
are not included in column 3. Under.S. 141, the 
Provincial Government and any officer men¬ 
tioned in 0. 140 may summon any person whose 


attendance is considered necessary for the pur¬ 
pose of any investigation or other business before 
them conducted under the Regulation. Sec¬ 
tions 141 and 142 of the Regulation read as fol¬ 
lows: 

"141, (1) The Provincial Government and any officer 

mentioned in S. 140 may summon any person whoso 
attendance they consider necessary for the purposes of 
any investigation or other business before them con¬ 
ducted under this Regulation. 
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( 2 ) All persons so summoned shall be bound to 
attend either in person or by authorised agent a3 sach 
officer may direct; 

fi Dd to state the truth upon any subject respecting 
which they are examined; 

and to produce such documents and other things as 
may be required, 

142, If any person fails to comply within the time 
fixed by a notice served on him with any requisition 
made upon him under S. 141, the officer making the 
requisition may impose upon him such daily fine as he 
thinks fit, not exceeding filty rupees, until the requisi¬ 
tion is complied with: 

Provided that, whenever the amount levied under 
an order under this section passed by an officer other 
than the Commissioner or the Provincial Government 
exceeds five hundred rupees, the Deputy Commissioner 
shall report the case to the Commissioner, or. if there 
is no Commissioner, to the Provincial Government, and 
no further levy in respect of the fine shall be made 
otherwise than by authority of the Commissioner or 
Provincial Government as the case may be.’* 

[6] Under 8.147 of the Regulation, an appeal 
shall lie as follows: 

“(a) to the (Tribunal appointed under S. 296, Govern- 
ment of India Act, 1935) from any original or appellate 
order passed by a Commissioner; (b) to the (Tribunal 
appointed under S. 296, Government of India Act, 
1935) from any order, original or appellate, passed by a 
Deputy Commissioner of a district not Included iu any 
division of a Commissioner or by a Settlement Officer 
many such district; (o)*to the Commissioner from 
orders, original or appellate, passed by a Deputy Com¬ 
missioner, Settlement Officer or Survey Offioer; (d) to 
the Deputy Commissioner, from orders passed by a 
Sub Divisional Officer, an Assistant Commissioner, or 
Extra Assistant Commissioner; and from orders, original 
or appellate, passed by a Survey Officer, in a district not 
Inoluded in any division of a Commissioner; (e) to a 
Settlement Officer, from orders passed by an Assistant 
Settlement Offioer; (f) to a Survey Officer, from orders 
passed by an Assistant Survey Officer: 

Provided that no appeal shall lie against the follow¬ 
ing orders: 

(g) orders of an Assistant Settlement Officer or 
Assistant Survey Officer under Sa. 21 and 22; (b) orders 
of a Survey Offioer or Settlement Officer 

(1) under Ss. 21, 22 and 24; 

(2J apportioning the expenses of ereoting and repair¬ 
ing boundary-marks in accordance with rules made 
under S 27; 

(i) orders of a Survey Officer, Settlement Offioer, or 
Deputy Commissioner, original or appellate, imposing 
or confirming a fine not exceeding fifty rupees; 
(]) orders of a Commissioner imposing a fine not 
exceeding one hundred rupees; (k) any deoision 
given in aooordance with an award of arbitrators ap¬ 
pointed under S. 143, except in the case of fraud or 
collusion; (1) orders under S. 148, admitting an appeal 
after the period of limitation ha3 expired; (m) orders 
expressly declared by this Regulation to be final subject 
to the provisions of 8.161.” 

[7l It was in pursuance of the provisions of 
S. 147 of the Regulation that an appeal was 
preferred to the Deputy Commissioner against 
the order of the 8. D. 0., dated 28rd March 1949. 
The revisional jurisdiction under the Regulation 
is conferred by a. 161 of the Regulation which 
ia in these terms: 

of “Sl T / i t“?^ e app0 n nted ? nder S< 398 ' Government 
of India Aot, 1986, a Commissioner, a Deputy Oommis- 
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aioner, a Settlement Officer, and a Survey Officer may 
call for the proceedings, held by any officer subordinate 
to it or him, as the case may be, and pa93 euch orders 
thereon as it or he, a9 the case may be, thinks fit." 

[8] Section 151 does not find place in col. 3 
of the Schedule to which we have referred. The 
plain meaning of the omission of s. 151 of the 
Regulation from col. 3 of the Schedule is that 
the revisional jurisdiction of the Commissioner 
has not been transferred to the Development 
Commissioner. Indeed S. 5 (l), Assam Revenue 
Tribunal Act, 1946, (Assam Act II [ 2 ] of 1946) 
provides that: 

M (l) The Tribunal shall exercise snoh jurisdiction to 
entertain appeals and revise decisions in revenue cases 
as was vested In the Provincial Government im¬ 
mediately before 1st April 1937 oDder any law for the 
time being in force. (2). In particular and without pre¬ 
judice to the generality of the foregoing provision, the 
Tribunal shall have jurisdiction to entertain appeals 
and revise decisions: 

(a) in all revenue cases arising under the provisions 
of the enactments specified in the Schednle, in which 
suoh jurisdiction was vested in the Provincial Govern¬ 
ment immediately before 1st April 1937, and 

(b) in all case9 specified in S. 9, (3) save aa expressly 
provided in any enactment for the time being in force, 
the Provincial Government may, by notification in the 
offioial Gazette, direct by general or special order that 
the Tribunal shall also have jurisdiction to entertain 
and decide appeals and applications for revision in any 
case in whioh the Provincial Government bos or may 
have jurisdiction to entertain and decide suoh appeals 
and applications. The Provincial Government may at 
any time, by like notification, cancel any direotion by 
it under this sub-section.” 

Section 6 of the same Aot, namely Aot n [ 2 ] of 
1946, says: 

"In the exercise of the jurisdiction conferred by S. 5 
in any case, the Tribunal shall have and may exercise 
all the powers whioh the Provincial Government had or 
oould have exeroised in suoh case.” 

[9] Item 6 in col. 3 of the Sohedule to 
Assam Aot II [2] of 1946, under the head ‘ juriB- 
diotion," inoludes revision under S. 161 , whioh 
means that in all revenue oases after 28th May 
1946, the day on whioh Act II [2] of 1946 receiv- 
ed the assent of the Governor, revision under 
8. 161 lay to the Tribunal. The jurisdiction and 
powers of the Revenue Tribunal appointed under 
Aot n [2] of 1946 have been transferred partly 
to the High Court and partly to certain autho¬ 
rities appointed by the Provincial Government. 
We have already referred to s. 3 of Assam Aot 
IV (4] of 1948 dealing with the transfer of powers 
of the Assam Revenue Tribunal, Sub-seo. ( 2 ) of 
S. 8 says : 

"In particular and without prejudioe to the generality 
of the foregoing provision, the Assam High Oourt Bhall 
have jurisdiction to entertain appeals and revise deci¬ 
sions in all revenue oaseB arising under tho provisions 
of the enactments specified in Soh. A in whioh suoh 
jurisdiction was vested in the Provinolal Government 
immediately before first day of April 1987.” 
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[10] In Col. 3 of Scb. A of Act IV [ 4 ] of 1949, 
under tbe bead ‘'Jurisdiction'*, the revisional 
jurisdiction of tbe Provincial Government ves¬ 
ted in tbe Provincial Government immediately 
before 1st April 1937, was transferred to the 
High Court under sub s. ( 2 ) of 9. 3 of Assam 
Act IV [ 4 ] of 1948 Between 1946 and 6th April 
1949, the day on which Assam Act iv [ 4 ] of 1948 
received th© assent of the Governor, the revi. 
3ional jurisdiction of the Provincial Government 
under S. 151 of the Regulation was exercised by 
the Revenue Tribunal under s. 5 0 : Assam Act II 
[2) of 1946, and by Assam Act iv ( 4 ] of 1949, 
tbe jurisdiction exercised by the Revenue Tribu¬ 
nal up to 8th (6th ?) April 1949. was transferred 
to the High Court to the extent mentioned in 
Sch. A. As we have already said, item No. 5 in 
col 3 of the sch. a to Assam Acfciv [ 4 ] of 1948, 
contains the powers in revision under S 151 of 
the Regulation. It follows from the various 
enactments to which wo have referred that the 
revisional powers under S. 151 of the Regulation 
are now exercisable by the High Court. We 
have, therefore, by jurisdiction to entertain this 
petition. 

[ 11 ] As to the merits of the petition, it is 
contended on behalf of the petitioner by Mr. 
Ghose that the action of the S. D C. in going to 
the Ladies* Club on the morning of 23rd March 
1949 at 8 A. M. with a view to examine the re 
cords of the Club, was unwarranted by tbe pro¬ 
visions of Ss. 141 and 142 of the Regulation 
under which the S. D. C acted or purported to 
act. It is urged that under S. Ill, the S. D. C. 
must issue a summons to a person whose atten- 
dance is required for the purpose of any investi¬ 
gation or other business conducted under the 
Regulation, and that when a person is so sum¬ 
moned, ho shall be bound to attend either in 
person or by authorised agent, and to state the 
truth upon any subject respecting which he may 
be examined, and to produce such documents 
and other things as may be required; in the ab¬ 
sence of a summons, the Revenue Officer pres- 
cribed under 8. 141, is powerless to act under 
6. 142 of the Regulation. 

[ 12 ] Mr. Barman, on the other band, contends 
that the word "summon** used in S. 141 of the 
Regulation has not the same meaning as tho 
word "summons" used in the Code of Civil Pro- 
cedure; that if proceedings under S. 141 are not 
to be regarded as judicial proceedings, R. 181 of 
the Regulation, which says that the provisions 
of the Code of Civil Procedure, and of enact¬ 
ments amending the same, relating to procuring 
tbe attendance of witnesses and the production 
of documents, shall apply to all proceedings of 
a judicial nature, has no application to action 
taken under 9. 141 or s. 142 of the Regulation, 


a. i. a. 

and that a requisition in writing howsoever in- 
formal calling upon a person to attend amounts 
to sufficient compliance with the provisions of 
S. 141 of the Regulation. Assuming for the sake 
of argument that the word ‘ summon** used in 
S. 14 i is not to be given the same meaning as 
the word "summon" used in the Code of Civil 
Procedure, because proceedings under s. 141 are 
not judicial proceedings the question arises whe- 
ther'tbe S. D C. acted or purported to act in the 
matter of an investigation or other business con¬ 
ducted uuder the Regulation. 

[131 Mr. Barman frankly admitted that apart 
from the official routine which enables a Deputy 
Commissioner to ask the S. D. C. to report on 
an application such as was made by the Samiti 
in this case, there is no provision in the Regulation 
which authorises b S. D. C. to initiate proceedings 
under S. 141 of the Regulation. 

[ 14 ] In our view, tho report called for by the 
Deputy Commissioner wa3 a report upon the 
availability of accommodation, as indicated by • 
tbe Samiti in its application, whioh made no 
reference whatsoever to the grant of land to the 
Ladies' Club. As to the terms and conditions 
upon which the land was granted to the Ladie3* 
Club, they must be matters of record and all 
that the S. D. C. \va3 required by the order of 
the Deputy Commissioner to do was to refer to 
the office records relating to the grant of land 
to the Ladies’ Club and to report to the Deputy 
Commissioner accordingly. In the course of 
arguments it was suggested by Mr. Barman that 
the office records relating to the graut of land 
to the Ladies’ Club were not traceable and that 
tbit was the reason why the S. D. C. called upon 
the Secretary of the Ladies' Club to produce the 
relevant papers before him. Even so, we do not 
think tbe S. D. C. was well advised in visiting 
the Ladies* Club for that purpose ; he should 
have been content to stay in Ins office and re¬ 
quire the Secretary of the Ladies’ Club to pro- 
duce the relevant papers before him during the 
prescribed office hours. We cannot accept tbe 
interpretation of S. 140 of the Regulation as put 
by Mr. Barman, that a Revenue Officer descri¬ 
bed in 8. 140 or S. 141 of the Regulation can, 
in virtue of bis presence in a house or club, on 
official business, regard the house or club as his 
Court. Nor cau we accept the position that having 
regard to the multifarious duties which a Reve¬ 
nue Officer has to perform under widely different 
conditions and circumstances, his right to enter 
a place, whether it be a house or a club, at any 
time of the day or night, and to regard it as a 
Court, ought to be recognised. We think, accep 
tance of this position would amount to adding 
a rider to the well-established right of a man to 
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regard his house as bis castle. The rider would 

have to be in these words : 

"The house “if an Assamese is hi3 ca=tle sabject to 
the right of & Revenue Officer to enter it at any time 
of the day or night and to u*e it as his Court.” 

The learned Advocate General who appeared in 
the contempt proceedings, arising out of the 
eame matter frankly stated that he regarded as 
indiscreet the visit of the S. D. C to the Ladies’ 
Club at about 8 A. M on tbe morniDg of 23rd 
March 1949, when Miss Das Gupta had informed 
him that she would not be able to be present at 
the inspection owing to a previous engagement. 

[151 We think the S. D. C/s indiscretion can, 
on the facts of this case, be properly attributed 
to a sense of injured pride when he found that 
Mis3 Das Gupta preferred keeping a prior en¬ 
gagement to meeting him at the Ladies’ Club 
on the morning of 23rd March 1949. It is on this 
assumption that we can reconcile the S. D C/s 
rejoinder to Wise Das Gupta’s letter that he 
would visit the Club at 8 A. M., if she had to 
beep a prior engagement at 9 A. M. Assuming 
that tbe action of the S D. C. on the morning of 
23rd March 1949 was inspired by executive zeal 
only, we do not think, executive zeal can be 
regarded as a virtue when it seeks to use so un¬ 
ceremoniously a private club as a court-house. 

[ 16 ] We are satisfied that the facts of this 
case justify our interference with the order of 
the Deputy Commissioner passed in appeal from 
the order of the S. D. 0., which we regard as a 
fit one to be set aside. 

[17] We accordingly set aside tbe order of 
the Deputy Commissioner, dated 19th April 1949 
and order that the fine, if recovered, be refunded 
to tbe petitioner. 

Revision allowed . 


A. I. R. (37) 1950 Assam 37 (G . N. 11.) 

Thadani Ag. C. J. and Ram Labhaya J. 

Dighola Ahom and others — Appellants v, 
The King. 

Criminal Appeal No. 19 of 1949, Decided on 22nd 
July 1949. 

(a) Criminal P. C. (1898), S. 297 — Misdirection 
—Accused charged under S. 366, Penal Code-In¬ 
vestigation of previous olfence of abduction pend¬ 
ing — Some accused concerned in previous olience 

r ;.c y J inding accused guilty °i oitcnce under 
£>.365, Penal Code and acquitting them oi ofience 
under S. 366 _ Judge in his charge to jury direct¬ 
ing them to inier Irom conduct of accused and 
circumstances If they had requisite intention con- 
temputed under S. 365 — No opp munity given to 
accused to explain inference - Judge held misdircc- 
tC m ,Ury Cr,minal P- C. (1898), S. 342. 

^ 6 n a “ 0Bed wore charged and tried lor an oflenco 
under 8. 866, Penal Code pending the Investigation of 
a previous oflenco of abdootlon in whiou some of the 
accused were concerned. The jury unanimously brought 
a verdiot of guilty against the acouBed under S. 305 


Penal Code, aD offence with which they were Dot charged, 
while acquitting them of the charge under S 366. In 
his charge to tbe jury, the Sessions Judge directed them 
to infer from the conduct <>l the accused and the cir¬ 
cumstances of the ca6e whether the accused had the re¬ 
quisite intention as contemplated under S. 365. The 
Judge, however, did not give an opportunity to the 
accused, as he was required to do under S. 342, to ex¬ 
plain tbis inference : 

Held that, by his reference to tbe terms of S. 365 in 
hi* charge to tbe jury merely on the strenpth of an 
equivocal infereLce upon which he invited the jury to 
consider tbe application of S. 365 when there was no 
charge against the accused under that section, the 
Sessions Judge misdirected iho jury in law in the ab¬ 
sence of an explanation from the accused in their 
examination under S. 342, Criminal P. C. (Para 12] 

Annotation: (46-Com.) Ciiminal P. C., S. 297 N. 11.; 
S. 342 N. 35. 

(b) Penal Code (1860), S. 362 — Section does not 
deline offence — Abduction becomes olfence when 
accompanied by certain intentions. 

Section 362 merely defines what “abduction” is. It 
does not de6ne an offence. Abduction becomes an offence 
only when it is accompanied by one of the three inten¬ 
tions described in Ss. 364, 365 and 366, Penal Code. 

[Para 14] 

Annotation : (46-Man.) Penal Code., S. 362, N. 1 
Pt. 1. 

(c) Criminal P. C. (1898), S. 238 ll) — Offence 

under S. 366, Penal Code, sought to be reduced*to 
one under S. 365, Penal Code — Section has no 
application. (Para 15] 

Annotation : (46-Com.) Criminal P. C.. S. 233 N. 2 
Pt. 6. 


(d) Criminal P. C. (1898), S. 236—Accused char¬ 
ged under S. 366. Penal Code — Fact that girl was 
lorced to go from her house with intent specified 
in.S. 366 attempted to be proved — Fact if proved 
constituting oifence under S. 366 — Accused held 
could not be convicted of offence under S. 365, 
Penal Code. 

Where in a case in which the acouaed were charged 
under S. 366, Penal Code, it was attempted to prove 
that the girl was compelled to go from her house with 
the intent specified in S. 366 aDd there was no doubt 
that if this fact could be proved it would constitute an 
offence under 8. 366 : 

Held , that the question of the applicability of S. 365 
did n >t arise and tho accused oould not bo conviotod of 
the offence under that section. (Para 16] 

Annotation: (46-Com.) Criminal P.O., S. 286, N. 1. 

J* C. Sen for £T, K . Lahiri —for Appellants. 

B. C. Barua t Qovt. Advjcate ('JrJ—for the Crown. 

Judgment. — This is an appeal by 6 per¬ 
sons, one Dighola Ahom, Bbanu Ahom, Gopal 
Ahom, Dehiram Ahom, and Someswar Ahom-who 
were tried along with 4 others by the learned 
Sessions Judge, Lower Assam Division, with the 
aid of a Jury for offenoes under 8s. 147 , 826 
and 866, Penal Code. The jury brought a un¬ 
animous verdiot of not guilty of any offence 
against 4 accused persons, but brought a verdiot, 
of guilty against the 6 appellants under S. 365, 
Penal Code., an offence with which they were 
not oharged, while acquitting them of the charges 
under 8. 866, Penal Code., and 147 , Penal Code. 
The appellant Bhanu was in addition found 
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guilty under S. 325, Penal Code. The learned 
Sessions Judge agreed with the unanimous ver- 
diet of the Jury against the 5 appellants and 
sentenced each of them to rigorous imprisonment 
for 2 years under S. 365, Penal Code, and fur¬ 
ther sentenced the appellant Bhanu under S 325, 
Penal Code., to rigorous imprisonment for 6 
months, the sentences to run concurrently. 

[ 2 ] The case for the prosecution was that 
some time before the present occurrence which 
took place on 1st February 1948, Mfc. Kapahi, 
a girl of 17 years of age and a daughter of one 
Kalai Bora, was forcibly dragged to the house 
of one Cheru by the appellants Bhanu and 
Dighala and one Gerela in order that she might 
be compelled to marry Cheru. After living for 
a while with Cheru who forced her live with him 
a3 his wife, she managed to escape and return to 
her father, and made a statement before a Ma¬ 
gistrate. 

[3] On 1 st February 1948, at about 2 P. M. 
her younger brother called Kaneswar asked her 
to take a jug of water to the field. No sooner 
had Mt. Kapahi left the house^with the water- 
jug than the appellant Dighala Ahom and a 
brother of the appellant Dehiram seized her by 
the arm; almost immediately the other appell¬ 
ants and some others, about 16 in number, came 
armed with spears, lathis and daos and took 
away the girl by force; in the course of the abduc- 
tion, the appellaht Bhanu is alleged to have in 
jured the father of the abducted girl. In the 
first information report lodged by the father of 
the girl, be stated that the motive for the abduc- 
tion was revenge. 

[4] It is the prosecution case that the abducted 
girl was first taken to the house of appellant 
Mahidhar Ahom and thence to the house of 
appellant Someswar; in the house of Someswar 
her thuria (ear-rings) were removed by the 
appellant Dehiram, a brother of the appellant 
Someswar; in the house of Someswar, the appel¬ 
lant Bhanu bit her on the mouth with a fist and 
dislocated her teeth; after sunset she wa9 taken 
to a jungle in the bari of appellant Someswar 
and his brother, Dehi, later she was taken to the 
house of one Indiram, outside the house of 
Indiram; in a bari of bamboo clumps, the appel¬ 
lants Dehi, Gopal and Bhanu raped her; the 
following morning she managed to escape to the 
house of one Paniram, from where Paniram’s 
son, Gandhiram, took her to father’s house, 
where she narrated the story to her parents and 
implicated the appellants and others; her father 
then lodged the first information report at the 
Gabpur Police Station. 

[6j On completion of the investigation, the 
police sent up the appellants and their compa- 
nions before a Magistrate who, after holding a 
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preliminary enquiry, committed the appellants 
and their companions to the Court of Sessions 
to stand their trial under S3. 147, 866 and 825, 
Penal Code. 

[6] Mr. Sen who appears for the appellants, 
has contended that the verdict of guilty brought 
by the Jury under 8. 365, Penal Code and accept- 
ed by the learned Sessions Judge, was a verdict 
which the jury wa3 incompetent to bring in 
view of the summing up of the learned Sessions 
Judge which, except for a pas3ing reference to 
the terms of S. 365, Penal Code was a summing 
up with reference to the charge under S. 366, 
Penal Code. For instance, the learned Sessions 
Judge has stated in his charge to the jury ; 

“You are to Infer from the conduct of the calprits 
and the circumstances of the case whether the culprits 
had the requisite intention a3 contemplated under 
S. 366, Penal Co*e. In tho ejahar , it wag stated that 
there had been a previous case pending about the 
abduction of the girl, Mt. Kapahi, and that the girl, 
Mt. Kapahi, was abduoted this time while she was in 
Jimma (custody) of Kolai with the permission of the 
Magistrate, and that some of the accused were accused 
in that previous case. That the occurrence of thig case 
wab committed by them because some of the accused 
in the previous case were arrested by police aDd In 
order to take revenue for the previous case.'* 

“Since after the removal of the girl, Mt. Kapahi, to 
Mahidbar’s house, as I have already stated wo have 
the evidence of no other except the girl herself. She 
says that from Mahidhar's house she was taken to 
Someswar’s hou°e by Dighala, Bhanu, Someswar, Dehi, 
Gopal and Mahidhar. That Gopal and Dehi dragged 
her by the hands and Bhanu and Dighala pushed her 
from behind. That there at Someswar’s house, Dehi 
snatched of her thunas from her wearing, and that the 
three women accused pressed her when the thurias 
were fnatebed off from her ears. But her father, Kolai, 
gives evidonce that after the girl escaped and returned 
home, she reported to him that at Someswar's house 
her thurias were taken by Someswar." 

[7] Mr. Sen has drawn our attention to these 
passages to point out that in the entire evidence 
of the girl, which the learned Sessions Judge 
placed before the jury, there is no reference 
whatsoever to her having ever been seoretly and 
wrongfully confined. Indeed it appears that 
apart from a passing reference to 8. 365, Penal 
Code under the heading “The Law", there is 
nothing to show that the learned Sessions Judge 
had in mind the particulars which constitute an 
offence under S. 865, Penal Code. It is true that 
in the last paragraph of his charge to tho jury, 
the learned Sessions Judge has stated : 

“Therefore, on tho evidenco placed before you, you 
are to consider whether she was abducted with the 
requisite intention as contemplated under S. 866, 
Penal Code, or with inlont to cuuae her to be wrongfully 
confined secretly bo that her evidence might be 6but out 
In the previous case of ubduotion, which was etill under 
investigation. I bavo placed the law and tbe evidence 
of tbe case and you are to decide whether any of the 
accused persons could bo held guilty under any of the 
sections of the Indian Penal Code I have explained 
above." 
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[S3 We are unable to find from the evidence 
on record, even 30 much aa a suggestion, that the 
girl was secretly and wrongfully confined. 

[91 In connection with this aspect of the case, 
we are constrained to observe that having re¬ 
gard to the examination of the appellants under 
the provisions of S. 343, Criminal P. C., the 
learned Judge was not justified in referring to 
the particular inference upon which he invited 
-the jury to act. If the learned Judge thought 
that the particular inference was an adequate 
pieoe of evidence to enable the jury to consider 
their verdict in relation to an offence under 
8. 365, Penal Code, he should have given an 
opportunity to the appellants, as he was required 
to do under the provisions of S. 343, Criminal 
P. C., to explain this piece of evidence, the 
more so when the appellants were not charged 
With an offence under 9.365, Penal Code. 

[10] In the committing Magistrate’s Court, 
the examination of the appellants was in these 
terms: 

"Q. What is your defanoe ? 

A. I did not commit any offence. I cannot say any¬ 
thing. 

I was ont for ontting tbatob, I know nothing. 

I was at Jorhat" 

[111 At the trial in the Court of Session, the 
learned Judge put the following questions to the 
appellant: ✓ 

'Q. Have you heard the depositions of the 
witnesses ? 

A. Yes, I have heard, * 

Q. You may say what you bavo got to say, ? 

A. I did not drag the girl. I am not guilty." 

[13] By bis reference to the terms of S. 365, 

; Penal Code in his charge to the jury, merely 
on the strength of an equivocal inference upon 
which he invited the jury to oonsider the appli¬ 
cation of 8. 865, Penal Code when there was no 
charge against the appellants under that eeotion, 
hhe learned Judge, we think, misdirected the 
Ijury in law, in the abssnoe of an explanation 
(from the appellants in their examination under 
iB. 843, Criminal P. 0. It was not the proseoution 
uase that the intention of the appellants in 
abducting the girl was secretly and wrongfully 
to confine her. The learned Judge should have 
warned the jury that there was no direot evi- 
dence as to the intention required for a oonviotion 
under 8.865, Penal Code. His giving prominence 
to the particular inference without making any 
reference to the absence of any direot evidenoe 
on the point, amounts on the facta of this case, 
particularly the failure to oomply with the pro¬ 
visions of 8. 843, Criminal P. 0., to misdireotion 
and baa resulted in tbe erroneous verdict, a 
verdict which we regard as against the weight of 
•aviaence. 

[X8J Mr. Barua who appears for the proseou- 
4ion, contends that theverdiot of the jury under 


S. 365, Penal Code was justified in view of the 
provisions of 8. 238, Criminal P. C. Section 238, 
Criminal P. 0., is in these terms : 

"(1) When a person is charged with ao offence con¬ 
sisting of several particulars, a combination of some 
only of whioh constitutes a complete minor offence, and 
such combination Is proved, but the remaining particu¬ 
lars are not proved, he may be convicted of the minor 
offence, though he was not charged with it. 

(2) When a person is obarged with an offence and 
facts are proved which reduce it to a minor offence, he 
may be convicted of the miuor offence, although he is 
not charged with it. 

(2-A) When a person is charged with an offence, he 
may be oonvicted of an attempt to commit suoh offenoe 
although the attempt is not separately obarged. 

(3) Nothing in this section shall be deemed to autho¬ 
rise a conviction of any offence referred to in S. 198 
or S. 199 when no oomplaint has been made as requir¬ 
ed by that section.” 

[ 14 ] The several particulars which constitute 
an offence under S. 366, Penal Code are those : 
(l) that a woman was compelled by force or 
deceitful means to go from any plaoe, ( 2 ) that 
she was so compelled or induced with intent that 
she may be compelled or knowing it to be likely 
that she will be compelled to marry any person 
against her will, or in order that she may be 
foroed or seduced to illicit intercourse or know, 
ing it to be likely that she will be forced or 
seduced to illicit intercourse. Section 363, Penal 
Code, merely defines what ‘abduction’ is. It 
does not define an offence. Abduction becomes 
an offence only when it is accompanied by one 
of the 8 intentions described in Ss. 364, 365 and 
866, Penal Code. 

[15] Section 238 (l), Criminal P. C. applieB 
when a person is oharged with an offence con- 
sisting of several particulars, a combination of 
some only of whioh constitutes a complete minor 
offence, and when suoh combination is proved, 
but the remaining particulars are not proved, 
he may be oonvicted of the minor offenoe, though 
he was not oharged with it. Seotion 238 (l), 
therefore, in terms has no application to a case 
when the offence oharged under 8.366, Penal Code 
is sought to be reduced to one under s. 865 , 
Penal Code. If any part of s. 238, Criminal 
P. 0., applies to suoh a oase, it is 8. 238 ( 2 ), 
whioh is in these terms: 

"When a person iB charged with an offenoe and faota 
are proved whioh reduce it to a minor offence, he may 
be oonvioted of the minor offence, although he U not 
charged with it." 

Illustration (b) to S. 238, Criminal P. 0., eluoi- 
dates the meaning of sub s. ( 2 ) of s 238, Ori- 
minal P. C. We have already observed that we 
are unable to take the view that faots have been 
proved in this oase whioh reduce the offenoe 
oharged under 8. 866, Penal Code to one under 
8. 865, Penal Code. 

[16J Mr. Barua next contended that 8s. 236 
and 237, Criminal P. C., applied to the faota ol 



40 Assam 


Narayan Bedia v. Dambarunath Bargohain A. I. R. 


tbe case. SectiOD 2c6, Criminal P. C., reads as 
follow;; 

"If a single act cr series of acts is of such a nature 
that it is doubtful which of several offences the facts 
which can b- proved will consti'ute. tbe accused rray 
be charged with bavin? committed all or any of 
such ofletces, and any number d such charges may be 
tried at ctce; cr he may be charged in ihe alterna¬ 
tive with having committed some one of the said 
offences.” 

Section 237, Criminal P. C., says: 

"(1) If, in the case mentioned in S. 236, tbe accused 
i9 charged with one offence, and it appears in evidence 
that he committed a different offence for which he 
might have been charged unJer tbe provisions of that 
section, he may be convicted of the offence which he is 
sboun to have committed, although he was not charged 
with It.” 

Section 236, Criminal P. C., applies only when 
it is doubtful which of several offences upon the 
facts which can be proved will be constituted. 
In this case, it was attempted to prove that the 
girl was compelled by force to go from her 
house with tbe intent specified in’ S. 366, Penal 
Code. There is no doubt that if this fact could be 
proved, it would constitute an offenec under 
9.366, Penal Cede. The question, therefore, of the 
applicability of s. 365, Penal Cote, did not arise. 

[17] Mr. Barua has referred us to a decision of 
the Calcutta High Court reported in Queen 
Empress v. Sit'i Nath , 22 cal. 1C05. It is true 
that the decision in that ea?e supports the view 
that where a charge bad been framed against an 
accused person under s. 366, Penal Code and the 
charge fails, the Court could convict tbe accused 
person under s. 365, Penal Code in the absence 
of a formal charge having been framed against 
him Macpberson J. observed 

“But the object of tbe outrage was, we consider, not 
to violate the complainant'* person but to prevent her 
from prosecuting the complaint which she bad made, to 
brine her under the influence of tbe person who bad 
abducted her and 'o keep her away from tbe influence 
of those who might compel her to go on with tbe onm* 
plaint and tor that purpose it wa3 necessary to keep 
her in confinement. 

It is true that wrongful confinement 13 not an 
essential feature of the commission of an offence under 
8 366, but it must ofteo be involved in it, and tbe 
whole rase for tbe prosecution is not ooly that there 
wag abduction but confinement wilbthe view to force 
the complaiLant to illicit intercourse.” 

[18] With great respect, the words in S. 265, 
PeDal Cote are not ‘confinement or wrongful 
confinement’ but secret and wrongful confine¬ 
ment., Macpherson J., did not say under which 
eub section of 6. 238. Criminal P. C., such a case 
would fall, but Banerjee J , apparently applied 
sub s. (2) of 8. 218, Criminal P. C., to tbe facts 
of that case. observed: 

“Now 9 238, Crim uil P. C., Para. 2 says: “When a 
person in charged with an offence and facts are proved 
which reiuce it to a minor offence, be may be convict¬ 
ed of the minor offence, although he is not charged 
with it.” 


[19] Assuming snb-s. (2) of S. 238, Criminal 
P. C., applies to tbe facta before us, we are of 
the view that facts have not been proved in this 
case which reduce the offence charged under 
S. 366, Penal Code to one under s. 365, Penal 
Cede. Indeed I am more inclined to the view 
that when the two intentions as described in 
S. 365 can be proved by direct or inferential 
evidence, an accused person ought to be charged 
with both offences under S. 235 Criminal P. 0,, 
and that Ss. 236. 237 and 238, Criminal P. 0,> 
have no application. If the intention described 
in s. 366. Penal Cede, fails and that described in 
S. 365, Penal Code is established, an accused 
person can be convicted under S. 365, Penal 
Code, provided a charge is framed against him 
under s. 365, renal Code in accordance with the 
provisions of 6.235, Criminal P. C. But we leave 
this question open for a decision upon a more 
appropriate occasion. 

[20] The result is lhat the appeal is allowed 
in respect of the conviction and sentence passed 
on tbe appellants under S 365, Penal Code. They 
are acquitted of the offence under S. 365, Penal 
Cede. So far as the conviction and sentence pas- 
sed upon the appellant Bhanu under S. 325 
Penal Code, is concerned, we see no reason to 
interfere. The conviction ard sentence passed 
upon Bhanu under s. 325, Penal Code are con¬ 
firmed. 

V.R.B. Appeal allowed. 

A. I. R. (37) 1950 Assam 40 [C. N. 12.) 

Ram LaBHaya J. 

Narayan Bedia — Appellant v. Dambaru* 
nath Bargohain and others — Respondents . 

Second Appeal No. 35-A of 1948, Decided on 23rd 
June 1949. 

(a) Assam Land and Revenue Regulation 
(1886), S. 82 - Sale under S. 91 ol Regulation — 
Ss. 81 and 82 cannot govern such sale — Assam 
Land and Revenue Regulation (I [1] of 1886), 
Ss. 81 anS 91. 

Sections 81 and 82 cannot govern eales made or 
ordered under S. 91 of tbe Ihgulat on. It is not, there¬ 
fore. necessary for a person who is affected by a sale 
under S. 91 to institute a suit for having the sale an¬ 
nulled by tbe Civil Court under the previsions of S. 82 
if be can show that the sale is a nullity. (Para 9] 

(b) Assam Land and Revenue Regulation 
(1886), S. 91—Sale of land under section — Cir¬ 
cumstances not justifying sale — Revenue Officer 
not authorised to order sale- Objections to sale not 
raised beiore Revenue Omcer by delendant whose 
interests were atlected by sale — Appeal by defen¬ 
dant to Revenue Tribunal Tribunal ordering sale 
to be set asice on defendant depositing certain 
amount —Suit by auction-purchaser tor possession 
— Orders of Revenue authorities held were without 
jurisdiction and sale was nullity Deiendant held 
could challenge orders in collateral proceedings— 
Assam Land and Revenue Regulation (I [1] oi 
1886), S. 151. 
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The land in suit was sold foe recovery of arrears of 
laDd revenue under S. 91. Tbe circumstances which 
justify action under S. 91 did not exist when the sale 
was ord-red; nor was tbe Revenue Officer authorised in 
law to ordtr the sale. Tbe defendant whose interests 
were affected by tbe sale, without raising anj objec¬ 
tions to the sale in the Court of the Revenue Officer, 
appeal' d to the Revenue Tribunal which ordered that 
the gale would be set aside on defendant depositing a 
Bum equal to the purchase money, though tbe defen¬ 
dant wa* not in arreurs so far h* the land revenue was 
concerned. The land in suit was also not a defaulting 
estate or part of it. In a suit by tbe auction purchaser 
of tbe laud for possession thereof: 

Held that tbe orders o' tha Revenue authorities were 
without jurisdiction and tbe sale on the basis of which 
the plaintiff claimed title to the property was a nullity 
in la*. The Revenue Tribunal could not validate a sale 
which wia void under S. 151 and tbe mere fact that 
the defendant was h party to the proceedings before that 
Tribunal would not make ilF order bindmg on him. It 
was therefore open to the defendant to challenge the 
order of the Revenue Officer as well as of tbe Revenue 
Tribunal in collateral proceedings on tbe ground that 
they bad no jurisdiction to puss the orders that they 
did: A I. R. (23) 1936 Cal. 13d, Rd. on. [Para 10J 

K. R Barooah and R. K. Ooswami—ior Appellant. 

K . R Bora— for Respondents. 

Judgment.—This appeal arises out of a suit 
for declaration of title to aod khas possession of 
the land in suit measuring 33 B. 2 K. 15 Ls., 
covered by periodic ratta No. 19 of 1927-28 of 
Pankialgaoo, Mouza Marangi. 

[2] The faota leading to the suit are a9 follows. 

[3] Tbe land in suit originally belonged to 
Juran, father of defendant 1. He sold it 
by a registered sale deed to the father of defen. 
danfcs 2-4 on 14tb September 1933. Juran died 
soon after the sale. His son defendant l who was 
in possession of tbe land instituted a suit to es- 
tablish bis title against defendants 2.4. His 
attempt did not succeed. The suit was dismissed. 
He, however, continued to remain in possession 
of the property and thus forced defendants 2-4 
to institute a suit against him for obtaining 
necessary redress on tbe basis of tbe sale deed 
which had been executed in favour of their 
father. The suit was for a declaration of title 
and khas possession. It was decreed after contest 
on 2lsc October 1941. Before defendants 2-4 
could obtain delivery of possession in exe. 
oution of the decree passed in tbeir favour, 
the land in suit was sold under the Assam Land 
and Revenue Regulation for recovery of arrears 
Of land revenue due from defendants 2-4. It is 
worthy of note that the arrears for whioh the 
land was sold were arrears due from defen. 
dants 2.4 in respect of land other than the land 
in suit. The sale, therefore, was under 8 91, 
Land and Revenue Regulation. Kankeawar Bar. 
gohain, father of tbe plaintiffs in the present 
case, purchased tbe land at the revenue sale. Tbe 
revenue authorities could only give him symboli¬ 
cal possession and referred him to the civil 


Court for obtaining actual possession. This they 
could not deliver on account of resistance by 
defendant 1 who was in possession. It is in pur¬ 
suance of this direction that plaiutiffs instituted 
the suit which gave rise to this appeal. 

[4j Defendant 1, who bus emteated the suit, 
was aware of the sale of the land by the revenue 
authorities. He did not apply to the officer order¬ 
ing the sale for having the sale set aside but 
petitioned or appealed to the Revenue Tribunal 
against the order confirming the sale. The Tri¬ 
bunal found that the Bakijai officer (tbe Reve- 
nue Officer who Ordered the sale) in'ordering the 
sale of the land iu suit acted iu utter disre¬ 
gard of tbe provisions contained in S. 91 of the 
Regulation. It aleo expressed the view that the 
entire gale proceedings had been “vitiated by an 
utter disregard of the spirit as well as the letter 
of the law ” In spite of taking this view of the 
matter, the Tribunal acting under S. I5i, Land 
and Revenue Regulation directed that tbe sale 
be set aside on condition of the petitioner depo¬ 
siting a sum equal to the purchase money and 
any other payments mad9 in respect of revenue, 
etc. 

(5] Defendant 1 who alone is resisting the 
euit, pleaded that tbe sale was a nullity. It con¬ 
ferred no rights on the plaintiffs. He aho 
claimed title on the basis of adverse posse-sion 
extending over more than 12 years. The learned 
Munsiff of Golaghat found that defendant had 
not acquired title on the strength of adverse 
possession. He, however, found that the sale was 
a nullity as it had been ordered by an officer 
who had no jurisdiction to sell tbe property. Iu 
this view 7 of the matter he dismissed tbe suit. In 
appeal tbe learned Additional Subordinate 
Judge, A. V. D., by his order dated 26ih April 
reversed the order of the Trial Judge and decreed 
the claim bolding that defendant I being a party 
to tbe order passed by the Revenue Tribunal was 
bound by it and was precluded from challenging 
its correctness. 

[6) Defendant l has pealed to this Court. 
His learned counsel has frabkly stated that he 
has got no case so far as plea of adverse posses¬ 
sion is concerned. He, however, urges that the 
alleged sale, which is the foundation of plaintiff’s 
title, has no existence in law and therefore it 
conferred no title of any description on the plain¬ 
tiff. He has also urged that plaintiff is precluded 
from instituting this suit for khas possession as 
he is a representative of defendants 2-4 who had 
already obtained a decree against defendant 1 
and had failed to execute it within tbe time- 
allowed to them by law. 

[7l The faota bearing on tbe first contention 
raised by tbe learned counsel for the appellant 
have been fully stated above. The sale of the- 
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lani by the Bakijai officer (Revenue Officer) was 
admittedly under S. 91 of the Land and Revenue 
Regulation. This section authorises the Deputy 
Commissioner to recover arrears by the sale of 
the estate of a defaulter, i? such arrears are 
found to be irrecoverable by any of the processes 
described in sections which precede s. 91. It is 
admitted that no attempt had been made to 
recover arrears from the defaulter by means of 
processes described in sections other than S 91. 
It was possible under S. 70 to sell the estate in 
respect of which arrears were due. Moveable 
property could have been proceeded against. 

[8] These methods were not availed of. In 
these circumstances, sale of the property in res- 
pect of which arrears were not due was not 
possible under S. 91. The officer who i3 autho- 
rised to recover arrears of revenue under S. 91 
by sale of the property other than that in 
respect of which arrears are due i3 the Deputy 
Commissioner. Tbe officer who ordered the sale 
in this case was not the Deputy Commissioner. 
It is also admitted that he had not been vested by 
tbe Provincial Government with powers to order 
9ale of property under S. 91. He obviously had 
no jurisdiction to order the sale. The learned 
counsel for tbe respondent agrees that the sale was 
not ordered or held by an officer who had juris¬ 
diction in the matter. He also concedes that the 
sale, in the circumstances, of this case would be 
nullity. He, however, answers this contention 
by relying on S. 82 of the Land and Revenue 
Regulation. He argues that a sale for arrears of 
revenue could be annulled by a civil Court on 
certain grounds only and if defendant 1 was ag¬ 
grieved by the order of the Revenue Tribunal, 
he should have instituted a suit under S. 82. No 
such suit having been instituted by him, the sale 
even if irregular or illegal would be binding and 
this would be particularly so a3 defendant 1 being 
a party to the order of the Reuenue Tribunal 
is bound by it. He points out, further, that tbe 
order of the Revenue Tribunal was passed under 
S. 151 of the Regulation and that section gives 
very wide and unrestricted powers to the Tri- 
bunal. 

[9] I have given my careful consideration to 
the argument advanced. I do not think it can 
prevail. A 3 examination of tbe scheme of Chap. 
V of the Land & Revenue Regulation would show 
that under s. 70 a Depute Commissioner may 
sell certain estates by auction if arrears have 
accrued in respect of them. Sections 71 to 78 lay 
down the procedure for the sale by the Deputy 
Commissioner. Under s. 78a 

“any person either owning eu:h estate or a part 
thereof or holding an interest therein by virtue of a 
title acquired before euch gale, may apply on or before 
the thirtieth day from the date of sale to have the sale 


set aside on depositing in the Deputy Commissioner’s 
Court.” 

Certain sums of money a3 laid down in the sec. 
tion. Under S. 79, an application for setting 
aside a sale within 60 days of the sale could be 
made to the Commissioner, or (where there is no 
Commissioner) to the Provincial Government on 
the ground of some material irregularity or 
mistake in publishing or conducting it. If the 
sale is not set aside under the provisions of 
9. 78a or 79, it becomes final after tbe expiry of 
tbe period of time laid down in S. 80 . But the 
finality is subject to the provisions of Ss. 81 and 
82 . Section 81 empowers the Provincial Govern- 
ment on an application made to it at any time 
within one year of the date of sale becoming 
final under S. 80 to set it aside on grounds of 
hardship or injustice. Section 82 authorises a civil 
Court to annul a sale for arrears of revenue if 
the 3ale i3 contrary to the provisions of the Regu¬ 
lation and on proof that the plaintiff ha9 sus¬ 
tained substantial injury by reason of the 
neglect of those provisions. It is clear that these 
sections lay down the procedure for conducting 
the sale of an estate with respect to which 
arrears have accrued and for having that sale 
set aside. Reading Ss. 81 and 82 together, it is 
also clear that the sale of a defaulting estate 
which becomes provisionally final under S. 80 
can be set aside under S3. 81 and 82. There is 
no doubt that 8. 82 permits the civil Court to 
annul such a sale. The question, however, is 
whether S. 82 will also govern sales made or 
ordered under S. 91, Land and Revenue Regula¬ 
tion. There is nothing in S. 82 which could suggest 
even remotely that sales under S. 91 could also 
be covered by it. The express direction contain¬ 
ed in S. 91 with regard to procedure is that tbe 
Deputy Commissioner may proceed against any 
of the otter property of the defaulter situated 
within bis district according to law for the time 
being in force for the attachment and sale of 
immoveable property under the decree of a civil 
Court. There can be no manner of doubt that 
the procedure for the sale of a defaulting estate 
is different from procedure which would be 
adopted where an estate is to be sold under 
8. 91 for arrears due from its owner though the 
arrears are due with respect to some other estate. 
The procedure which will govern the attachment 
and sale of immovable property other than the 
defaulting estate is the procedure provided in 
the Civil Procedure Code for the attachment 
and sale of immovable property under a decree 
of the civil Court. It is again obvious that the 
two sets of procedure are very different. Under 
the Civil Procedure Code the Provincial Govern- 
ment will have no special power to set aside a 
sale within one year of date on the ground of 
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hardship or injustice. According to the proce¬ 
dure provided in the Civil Procedure Code a 
separate suit for setting aside the sale like the one 
provided for by S. 82 would not lie. Sections 81 
and 82, therefore, could not govern sales made 
or ordered under 8. 91 of the Regulation. In 
these circumstances, it would not be necessary 
for defendant 1 to institute a suit for having 
the sale annulled by the civil Court under the 
provisions of S. 82 if he can show that the sale 
is a nullity. 

[10] It has been found that the circumstances 
which justify aotion under 8. 91 did not exist 
when the sale of the property in suit was order¬ 
ed; nor was the Officer concerned authorised in 
law to order the sale. The learned counsel has 
also agreed that the sale is without jurisdiction. 
The only question that remains to be determined 
therefore is whether the order of the Revenue 
Tribunal has any binding force. An appeal to 
- the Revenue Tribunal would be competent if an 
application for setting aside the sale had bpen 
made and bad been refused or disallowed. The 
learned counsel for plaintiff-respondent is unable 
•to point to any such application. It follows, 
therefore, that no objections were raised to the 
sale in the Court of the Officer under whose 
order the property was sold. In these circum¬ 
stances the appellate jurisdiction of the Revenue 
Tribnnal could not be invoked. There was no 
order by the Deputy Commissioner refusing to 
set aside the Bale. An appeal against the order 
directing sale would not be competent in view 
of the procedure laid down in the Civil Proce¬ 
dure Code. But, even if an appeal was compe¬ 
tent the defeot of jurisdiction could not be oured. 
The order of the Revenue Tribunal also suffers 
from the same defeot which vitiates the order 
of the Bakijai Officer (Revenue Officer) who 
ordered the sale. The Revenue Tribunal could 
not validate a sale whioh was void ab initio 
even under 8.151 of the Regulation. The defect 
of jurisdiction could not cure, much less oould 
the Revenue Tribunal order that the sale would 
be set aside on defendant 1 depositing a certain 
flum of money. Defendant I was not in arrears 
so far as land revenue was concerned. The land 
in suit was also not a defaulting estate or part 
of it. This condition too was ultra vires of the 
Revenue Tribunal. In these circumstances the 
mere faot that defendant I wa9 a party to the 
proceedings before the Revenue Tribunal would 
hot make the order binding on him. It will be 
open to him to challenge the order of the Revenue 
Officer as well sb of the Revenue Tribunal in 
collateral proceedings on the ground that they 
had no jurisdiction to pass the orders that they 
aid. This view of the law finds support from a 
Division Bench of the Caloutta High Court re¬ 


ported in Tajmul Ali v. Kamala Ranjan, 
A. I. R. (23) 1936 Cal. 138 : (161 I. C. 744). The 
learned Judges held that- an order made by a 
Court which has no jurisdiction to deal with the 
subject-matter of tbe euit has no binding effect 
on the person who is effected by the order. It is 
absolutely void and is open to challenge in 
collateral proceedings. I am in full agreement 
with this view and hold that tbe orders of the 
Revenue authorities are without jurisdiction and 
the sale on the basis of which the plaintiff claims 
title to tbe property is a nullity in law. 

[ 11 ] The suit, therefore, must fail on this 
ground alone. It is not necessary to consider 
the second contention raised by tbe learned 
counsel for tbe appellant. This appeal is, there- 
fore, allowed, the order of the learned Additional 
Subordinate Judge is reversed and that of the 
trial Court restored. I shall leave tbe parties to 
bear their own costs throughout. 

v.R.B. Appeal allowed. 


A. I. R. (37) 1980 Assam 43 (C. N. 13.] 
Thadani Aq. C. J. and Ram Labhaya J. 

Province of Assam—Petitioner —Appellant 
v. Lakhi Nayak and others—Accused—Res¬ 
pondents. 

Criminal Revo. No. 18 of 1949, Deoided on 18th July 
1949, from order of Political Officer, Sadiya Frontier 
Tract, D/- 11th June 1948, 

(a) Assam Frontier (Administration of Justice) 
Regulation (I [1] of 1945), S. 26—“In other cases” 
—Words do not cover appeals against orders of 
acquittal. 

The words “in other cases” in 8. 26, cannot be con¬ 
sidered to cover appeals against orders of acquittal. If 
the words are held to include orders of acquittal any 
ooe dissatisfied with the order will have the right of 
appeal. The result will be that while a party dUsatiS' 
fied with an order of acquittal will have a right of 
appeal, it will be questionable whether the Government 
can exercise that right. It is obvious that this result 
could not have been contemplated. It would be a gross 
violation of tbe salutary principle which finds statutory 
reoogoition in S. 417, Criminal P. 0. It could not 
have, therefore, been intended that instead of the Gov¬ 
ernment having the right of appeal in suitable oases 
against orders of acquittal, a party considering himself 
adversely affected by the order may appeal from that 
order as of right. [Para 10] 

(b) Assam Frontier (Administration of Justice) 
Regulation (I [1] of 1945), S. 32 -Principle of S. 404, 
Criminal P. C., is binding on Courts acting under 
Regulation—No right of appeal against order of 
acquittal exists—Criminal P. C. (1898), S. 404. 

The principle of S. 404. Criminal P C. is binding on 
the Courts aoting under the Regulation. There o^n be 
no right of appeal unless it is expressly provided for it 
either in tho Criminal Procedure Code or in any other 
special law The right of appeal must be expressly con¬ 
ferred. It oannot be oxtonded by a process of inferential 
reasoning. Where it is not given by the law, it does not 
exist. The Regulation contains no, provision for an appeal 
again-t an order of acquittal. In these circumstances 
no right of appeal against orders of acquittal oan be 
said to exist either In the Government or in any one 
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el=e. Section 32 of the Regulation cannot be utilised to 
extend the jurisdiction of the appellate or the revi. 
sion.^.l authorities under the Regulation [Para 11] 

Annotation: ( 46 Com.) Cr. P C., S. 404, N. 4. 

(c) Assam Frontier (Administration of Justice) 
Regulation (I (1) o» 1945) S. 28 - Section does not 
give right oi appeal against orders ot acquittal — 
High Court cannot set aside order ci acquittal 
under section. 

Sect on 23 deals with ca=e 3 of conviction only as 
distingu sbtd from those of acquittal. It dees not give 
any right of appeal even to the Government against 
orders of acquittal. It would not be conceivable that 
in these c«rc ira-taoceg. it would permit anyone feeling 
aggrieved by the order to move the High Court for its 
reversal in the exercise of its revisional jurisdiction. It 
is for this reason that the revisional jurisdiction is as 
circumscribed as the appellate jurisdiction. The Court 
may draw on its revi-ional jurisdiction in cases of con¬ 
viction wb*Te no appeil lies to it. But it bas no power 
to p.vs any order or to give any direction except such 
as aflects tbf sentence or conviction. A sentence may 
bo enbanc-d, reduced or cancelled; a conviction may 
be set aside and a retrial ordered. These are the only 
orders which can bo passrd under the section. There is 
thus no power in the High Court to 6 et aside an order 
of acquittal und-r tbe sec'ion. [Para 13] 

(d) Criminal P. C. (1893), S. 439 —Applicability — 
Section docs noi apply to cases covered by Assam 
Frontier (Administration ct Justice) Regulation (I 
(1) of 1945) — Assam Frcnticr (Adm nistration of 
Justice) Regulation (I [1J of 1945), Ss. 28 and 32. 

High Court cannot have recourse to its revisi-mal 
jurisdiction und* r the Code of Criminal Procedure when 
exercising jurisdiction in a cas* under the Regulation. 
Such a course of action would involve a clear contra¬ 
vention of the provisions oi Ss 28 and 32 of the Regu¬ 
lation. Tbe revisional powers of the High C< urt UDder 
S. 28 of the Regulation are very limited and c main 
no provision for interference with orders of acquittal 
and S. 32 of the Regulation affords no justification for 
extending tbe jurisdiction either appellate or revisional 
of the High Court. Such a course cannot be regirded 
as consistent with the Regulation. S. 439 , therefore, 
has no application to cases covered by tbe Regulation. 

(Para 15] 

Annotation: (’46 Com ) Cri. P. C., S. 439, N. 8 . 

R. K. Barman Gcvt. Advocate (Sr .)—for Petitioners. 

B. N. Ch udhary —for Accused. 

Ram Labhaya J.— This i3 a revision peti- 
tion against tbe order of the Political Officer, 
Sadiya Frontier Tract, dated llth June 1948 by 
which he acquitted the three accused who are 
respondents m this petition and who were tried 
under a charge of murder for intentionally caus¬ 
ing the death of Mt. Niang, a Kbasi lady. 

12 ] Mt. Niarg Wft9 murdered in the early 
hours of the morning of I2tb June 1047. Metilda, 
who was living with the deceased as her adopted 
daughter, was iu her room on tbe night of the 
occurrence. She reported at 6 A. M that Lakhi 
Banguli and Ekadafi, respondents 1 and 2, had 
committed burglar) by breaking open the house 
and bad caused grievioue hurt to Mt. Niang, who 
was alive till then. She died later. 

[3] On 18 th June 1947, Metilda took Jogendra 
K. Cbaudhury, Officer-in Charge, Sadiya Police 
Station, to the house and pointed out a hole in 


the wooden post. From this some ornaments and 
cash were recovered. She also pointed out the 
bood stained nao which was also concealed in 
the room behind that post. 

[ 4 ] On 19th June 1947, Metilda, accused, was 
produced before Mr. B. M Roy, Magistrate, 1 st 
Class, who after satistviog him-eif that M*tildk 
wanted to confess voluntarily recorded her con- 
fes-ion. She revealed that Lakhi, accused, met 
her at 12 noon on the day preceding that of 
murder and they both deciied to kill Mt. 
Niang in the course of the following night. At 
about 1 a M. he (Lakhi) came and knocked at 
tbe door which was opened by her He entered the 
room. The deceased was sleepmg. Ekidasi, ao- 
cused, who came with Lakhi, did not entered the 
house. He remained outside in the compound 
all the time. She and Lakhi both caused injuries 
to tbe deceased as a result of which she died. 
Sbe then informed Lakhi as to where cash and 
ornaments were Lakhi took his share and left 
the house together with Ekadashi. She concealed 
her share of the stolen property in a hole in tho 
wooden jost in3ide the house. 

[5] Ekadashi was wearing a blood stained 
shirt on 13th June when he was in the bajat. 
Tijis was seized and sent to the Chemical Exa¬ 
miner, who report-d that traces of human blood 
had been found on it. 

[6] The confession made by Metilda before 
the Magistrate was retracted at the trial. All the 
three accused pLaded not guilty. No defence 
evidence wa9 produced. The learned Political 
Officer, who tried tbe case, came to the conclu¬ 
sion, in there circumstances, that the recovery of 
ornaments and cash from the wooden post was 
an inconclusive circumstance. Hi? fiDdmg wae 
that nothing had been proved which would con¬ 
nect the accused with the murder He thought 
Metilda mentally deficient. He described her a 3 
a "crack.” He regarded it as improbable that she 
herself should have participated in the murder 
and caused injuries which she bad confessed to 
have caused when makirg her confessional state- 
ment. In consequence he acquitted all the ac¬ 
cused. 

[71 The correctness of the finding arrived at 
by the Political Officer is assailed by the learned 
Government Advocate and the revisional juris- 
diction of the Court is invoked for setting asido 
the o-der of acquittal and ordering a retrial 
either under S. 28 of the Regulation, I [l] of 1945. 
(The Ass^m Frontier (AdrainietroMon of Justice)* 
Regulation 1945) or under S. 4*^9, Criminal P. 0. 

(8] Tbe first question that arises for considera¬ 
tion is whether this revision petition is competent. 
In order to answerthis question, it is necessary to* 
examine tbe Scheme of the Regula’iou (I [lJ of 
1945) under which the trial was held. Sections 24* 
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to 26 of the Regulation deal with appeals. Any 
party aggrieved by a decision of a village authority 
may appeal within seven days to the Assistant 
Political Officer, who, on receipt of such appeal 
shall try the case de novo. From every original 
decision of the Assistant Political Officer an ao- 
peal lie3 to the Political Officer. Section 26 of the 
Regulation provides for appeals to the Governor. 
It is only in case of sentences of three years' 
imprisonment and upwards, and sentences of 
death or transportation that an appeal lie3 to the 
Governor. In other cases there is no right of 
appeal, but the Governor may entertain an ap- 
peal at his discretion. Seotion 28 confers on the 
Governor powers of revision. Under tbi3 section,’ 
the Governor or the Political Officer may call 
for proceedings of any officer subordinate to 
him and reduce, enhance or cancel any sentence 
passed, or remand the case for retrial, but they 
■oannot punish any offence by a eentence exceed. 
iDg that warranted by law. It is under this sec- 
tion that interference with the order of the 
Political Officer is sought. 

[9) The powers of the Governor under ss. 26 
and 28 of the Regulation are now exercisable by 
•the High Court. 

[ 10 ] It is clear that the Regulation contains 
no provision for appeals against orders of acquit- 
tal. Section 26 provides for appeals against con- 
victions. It lays down that an appeal shall lie to 
the Governor against sentences of three years' 
imprisonment and upwards, and sentences of 
death or transportation. There is no right of ap- 
peal in other cases, but the Governor may enter¬ 
tain an appeal at hie discretion. It is obvious 
that Part 1 of the ueotion authorises appeals 
against sentence of three years’ imprisonment 
and upwards and sentences of death or transpor¬ 
tation. Clause 2 necessarily refers to orders of 
convictions wbiob are not covered by the preced¬ 
ing clause. It provides that: 

“In oiher cases there shall be no right of appeal but 
the Governor may entertain an appeal at bis discre¬ 
tion.” 

The reason for the interpretation given above is 
obvious. Certain orders of conviction resulting 
in sentences pissed by the Political Offioer are 
not covered by cl. 1 of a. 26 . They bad to be 
provided for this clause merely covers these 
cases. By no stretch of imagination can the 
words "in other cases’’ be considered to cover 
appeals against orders of aoquittal. Tbs reasons 

for this view are also apparent. Under the Cri- 

minal Procedure Code the right of appeal 
against orders of acquittal has been conferred 
only on the Government in order that interested 
parties may not indulge in vindiotive proaecu- 
tion. This right is not enjoyed by a private party 
»o the oase who may feel aggrieved by an order 
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of acquittal. If, therefore, it had been intended 
that there should be a right of appeal against 
orders of acquittal, the right would have been 
conferred on the Government only in confor¬ 
mity with the principle on which 5. 417, Cri- 
minal P. C., ba3 been founded. The right could 
not have conceivably been given to anv one else. 
To confer the light on the Government alone, it 
would have been necessary to enact an express 
provision on the lines of t. 417, Criminal P. C. 
Such a course would have been found necessary 
in order to maintain the essential distinction 
between orders of acquittal and orders of con¬ 
viction. If the words "in other cases" which 
find place in S. 26 of the Regulation are held to 
include orders of acquittal, anyone dissatisfied 
with the order will have the right of appeal 
The result will be that while a party dissatisfied 
with an order of acquittal will have a right of 
appeal, it will be questionable whether the 
Government can exercise that right. It is obvious 
that this result could not have been con- 
templated It would he a gross violation of the 
salutary principle which finds satutory recogni- 
tion in S. 417, Criminl P. C. It could not have, 
therefore, been intended that instead of the 
Government having the right of appeal in 
suitable cases against orders of acquittal, a party 
considering himself adversely affected by the 
order may appeal from that order as of right. 

[Ill Section 32 of the Regulation directs that 
the Governor and the Political Officers exorcis- 
iDg the jurisdiction under the Regulation shall 
b8 guided in regard to procedure by tbo princi¬ 
ples of the Code of Criminal Procedure, 90 far 
as they are applicable to the circumstances of the 
Tracts (to which the Regulation applies) and 
consistent with the provisions of this Regulation. 
Section 404, Criminal P. C lays down that 

"No appeal shall lie from any judgment or order of 
a Criminal Court except as provided for by this Code 
or by any other law for tho time being in loroe.” 

The principle of this section is binding on the 
Courts acting under the R-guIation. There oan 
be no right of appeal unless it is expressly 
provided for it either in the Criminal Procedure 
Code or in any other special law. The right of 
appeal must be expressly conferred. It cannot be 
extended by a process of inferential reasoning. 
Where it is not given by the law, it does not 
exist. The Regulation oontains no provision for 
an appeal against an order of aoquittal. In 
these oircumstanoes, no right of appeal agaiust 
orders of acquittal oan be said to exist either in 
the Government or in anyone else. Seotion 32 
of the Regulation oannot be utilised to extend 
the jurisdiction of the appellate or the revisional 
authorities under the Regulation. All that it 
lays down is that the Courts and Officers aoting 
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linger the Regulation shall be guided in regard 
to their procedure by the principles of the Code 
of Criminal Procedure which are consistent with 
the provisions of the Regulation. They cannot 
enlarge their jurisdiction by reference to the 
provisions contained in the Criminal Procedure 
Code as doing so would not be consistent with 
the express provision of the Regulation. These 
observarions apply in particular to powers to 
hear and dispose of appeals and revision peti¬ 
tions. 

[ 12 ] The learned Government Advocate does 
not claim that the Government have any right 
of appeal against the order of acquittal. He 
was conscious of this lacuna in the law as con- 
tained in the Regulation and has, therefore, 
tried to invoke the revisional jurisdiction of the 
Court under S. 28 of the Regulation and in the 
alternative under S. 439 , Criminal P. C. 

[ 13] We do not think it is open to this Court 
to interfere with an order of acquittal in revi¬ 
sion either. Under 8. 28 of the Regulation, this 
Court may call for the record of the proceed¬ 
ings of any subordinate officer and may reduce, 
enhance or cancel any sentence passed, or it 
may remand a case for re-trial, but it cannot pass 
any sentence not warranted by law. The powers 
given to the Court tb enhance, reduce or cancel 
a sentence can only be exercised in cases which 
have ended in conviction. In some cases of 
conviction, it may be found necessary to order 
a retrial. This contingency is also provided for. 
The last clause indicates the maximum limit of 
sentence that may bo imposed in a particular 
case. It is clear that like 8 . 26 , this section also 
deals with cases of conviction only as distinguish¬ 
ed from those of acquittal. This interpretation 
of the section is in consonance with the scheme 
of the Regulation. It does not give any right of 
appeal oven to the Government against orders 
of acquittal. It would not be conceivable that, 
in these circumstances, it would permit anyone 
feeling aggrieved by the order to move the High 
Court for its reversal in the exercise of its revi¬ 
sional jurisdiction. It is for this reason that the 
revisional jurisdiction is as circumscribed a3 the 
appellate jurisdiction. The Court may draw on 
its revisional jurisdiction in cases of conviction 
where no appeal lies to it. But it has no power 
to pas3 any order or to give any direction s except 
such as affects the sentence or conviction. A 
sentence may be enhanced, reduced or cancelled; 
a conviction may be set aside and a retrial 
ordered. These are the only orders which can be 
passed under the section. There is thus no power 
in the High Court to set aside an order of 
acquittal under the section also. 

[14] The revisional jurisdiction of the Court 
like its appellate jurisdiction has to be exercised 


within the limit set on it by the Regulation. 
The Court cannot utilise its powers of revision 
under s. 439. Criminal P. C. In the exercise of 
its revisional jurisdiction in cases tried under the 
Regulation, it shall no doubt be guided by such 
principles as are recognised by the Code of Cri¬ 
minal Procedure but the jurisdiction itself cannot 
be exceeded. Section 28 is exhaustive of the cases 
in which revisional jurisdiction may be exercised. 
It defines the limits of the revisional jurisdiction. 
Therefore the Court acting under it cannot pass 
any order not contemplated by it just as thia 
Court cannot pass any order under S. 439, Ori. 
minal P. C., which is not expressly permitted by 
that section. The interpretation of S. 28 will be 
governed by exactly the same rules which havo 
been applied in construing s. 26 and the result, 
therefore, cannot be different. In consequence it 
must be held that the revisional jurisdiction of 
the Court under the Regulation is as restricted 
as its appellate jurisdiction. 

[15] The process of reasoning which has led to 
the above result indicates that this Court can¬ 
not have recourse to its revisional jurisdiction 
under the Code of Criminal Procedure when 
exercising jurisdiction in a case under the Regula- 
tion. Such a course of action would involve a 
clear contravention of the provisions of Ss. 28 and 
32 of the Regulation. The High Court acting 
under S. 439, Criminal P. C., can set aside an 
order of acquittal as it is expressly authorised to 
exercise all its powers under 8. 423, Criminal 
P. C., 8. 423 empowers to it to set aside an order 
of acquittal. Clause 4 of S. 439, Criminal P. C. t 
prohibits the conversion of an order of acquittal 
into one of conviction on revision in oases of 
acquittal. This power is expressly conferred on 
the High Court when acting under the Criminal 
Proceedure Code and one reason for this may be 
that an appeal against an order of acquittal* 
though expressly provided,can be preferred only 
by the Government. The revisional powers of 
this Court under 8. 28 of the Regulation are very 
limited and contain no provision for interference 
with orders of acquittal and as stated above 
8 . 32 of the Regulation affords no justification 
for extending the jurisdiction either appellate or 
revisional of the High Court. Such a course can¬ 
not be regarded as consistent with the Regula¬ 
tion. Section 439, Criminal P. C, therefore, 
cannot be utilised. It has no application to cases 
covered by the Regulation. 

[16] The result of the foregoing discussion is 
that the order in question is not liable to inter¬ 
ference either in appeal or in revision, even if it 
is found on examination to be wholly untenable. 
In the view of the law we take, it is not neces¬ 
sary to examine the merits of the order. 
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[ 17 ] In view of the interpretation we have 
placed on Ss. 26 and 28 of the Regulation it would 
appear that the Regulation is lacking in some 
essential provisions. The Officers entrusted with 
criminal jurisdiction under the Regulation are 
not bound by the provisions of the Criminal Pro¬ 
cedure Code. They have to be guided merely by 
the principles behind the statutory directions. 
They, therefore, enjoy wide powers they are not 
hampered in their work by elaborate rules of 
procedure which though they may tend to prolong 
cases eemetime are intended to help the Courts 
in getting at the truth, The chances of their 
coming to a decision leading to a miscarriage 
of justice and thus bringing the administration 
of justice into disrepute are immeasurably grea¬ 
ter. The necessity of the Government having 
the right of appeal against order of acquittal is 
•obvious. The absence of a epecifio provision to 
that effect does not appear to us to be deliberate 
or intentional. Similarly, we think that it was 
not contemplated that the highest authority 
under the Regulation should have such restricted 
powers of revision as are now vested in it. As 
the law stands now revisional jurisdiction is 
available only in cases which have ended in con- 
viction. Theee, however, are matters for the 
Governor of the province to consider. 

[18] For reasons given above, the petition is 
dismissed. 

Thadani Ag. C. J.—I agree 

Petition dismissed. 

A. I. R. (37) 1960 AsBam 47 (C . N. 14.) 

Thadani Ag. C. J. and Ram 
Labhaya J. 


in the presence of the parties' pleaders for orders. This 
direction was not intimated to the respondent who w&3 
not present that day. On 14tb December the respondent 
and bis counsel were absent. The petit !od was dismiss¬ 
ed under 0. 9, R. 8: 

Held that the Sberistadar’s direction not being the 
order of the Judge bad co binding force. The respondent 
was therefore under no obligation to appear on 14th De¬ 
cember when hie petition wag dismissed in default and, 
therefore, the petition could not be dismissed for de¬ 
fault: A. I. R. (21) 1934 Lah. 984 aod A. I. R. (23) 
1936 Lah. 1000, Bel. on. [Para 8] 

Held further that the order of dismissal for default be¬ 
ing patently illegal, the Illegality might well be regarded 
as mistake or error apparent on the face of the record 
aDd. therefore, could be reviewed. Even if the error be 
not regarded as apparent, it would certainly be a suffi¬ 
cient reason for review for the ground was undoubtedly 
analogous to a mistake or error apparent on the face of 
the record. But evidence bearing on the cause of non* 
apperance could not form a valid ground lor review: 
A.UL (9) 1922 P. C. 112, Fell .; A.I.R. (12) 1925 Bom. 
521, Bel. on. [Paras 11,13 and 14] 

Annotation : (’44-Com.), C. P. C., O. 9, R. 8, N. 3; 

0. 47, R. 1; N. 15 and 16a. 

K. P. Mukherjee and B. C. Barua—toe Appellant, 

P. K. Gupta — fer Respondent. 

Ram Labhaya J. —This is an appeal from 
the order of the learned District Judge, A. V. D., 
dated 29th May 1947 by which he on review re¬ 
versed his previous order dated 14th December 
1946, dismissing in default a petition of Knmar 
Punyendra Narayan Deb, who is the respondent 
in this appeal. 

[ 2 ] The respondent had applied under s. 4, 
Bengal Regulation, v [5] of 1799, praying that 
security be taken from Kumar Bhairabendra 
Narayan Deb, opposite party, (now appellant) 
against whom title Suit No. 42 of 1940 was pend, 
ing in the Court of the Subordinate Judge, 
Alipore. 


Baja Bhairabendra Narayan Deb — Ap¬ 
pellant v. Kumar Punyenara Narayan Deb 
— Respondent. 

F. M. A, No. 121 of 1947, Decided on 15th July 
1949, from order of Diet. Judge, D/- 29th May 1947. 


Civil P. C. (1908), O. 9, R. 8—Petition by respon 
dent in pending suit — Objections put in by appel 
lant — Presiding ollicer not present— Sheristadai 
directing that case be put up on certain date fo 
orders — Direction not intimated to respondent — 
Respondent absent on such date—Petition dismiss 
ed for default — Order of dismissal held was iUega 
and could be reviewed _ Civil P. C. (1908), O. M 
R. 1. 

It cannot be held as a general rnle that an orde 
purporting to have been passed under O 9, B. 8 is no 
at all subject to review: A. I. B. (12) 1925 Bom. 62] 

[Para 7 

Th 4 rW den ‘ a PP lied under S. 4, Bergal Begula 
tion V [6] 1799, praying that security be taken from th 
appellant against whom a title suit was pending. Oi 
2drd Noymnbar 1046 objections against the peUtioi 

the fW “ ?L, he appell \ nt ‘ The P«“ d *ng officer c 

fl.r K 2.! w D .S Pre8en .‘ 0n ,hal da,e hiB Sheriste 
dar directed that the case be put up on 14th Decembe 


[s] On 23rd November 1946 objections against 
the petition were put in by the appellant. The 
presiding officer of the Court (District Judge) was 
not present on that date. He was out on tour. His 
Sheristadar noted the fact that objection petition 
supported by an affidavit bad been put in by 
opposite party NO. l and then directed that the 
case be put up on 14th December in the presence 
of the pleaders ‘for orders.' Petitioner’s counsel 
evidently was not present when this order was 
written. His presence is not noted. 

[4] On 14th December petitioner and his coun. 
sel were absent. Opposite party no. l only was 
present. The petition was dismissed under o, 9 , 
R. 8, Civil P. O. On 25th February 1947, an ap- 
lication was put in on behalf of the petitioner for 
restoration of the proceedings. The petition does 
not show whether it was under o. 9, R. 9 or 
under o. 47, B. l, Civil P. 0. In the body of the 
petition the order of 14th December dismissing 
tbe petition in default wa3 challenged on the 
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ground that the petitioner was not bound to at¬ 
tend as there wss no order from the Court for 
his appearance on that date. Besides this the 
petitioner alleged that there was suffieien: cause 
for his non-appearance on that date, assuming 
that he was under an obligation to appear. The 
application for restoration was resisted. 

[5] Toe lrarned District Judge held that the 
application tor restoration trea-ei as 0 D 6 under 
0 . 9, R. 9 could not succeed. It was put in more 
than SO da\s after the order and therefore it was 
time tarred. He treated the petition as one 
under o. 47, R. 1 and found that there was suffi¬ 
cient cause for non appearacce of the petitioner 
on 14th December. He also came to the conciu. 
sion that the order recorded by the SLeristadar 
on 23rd November was not binding on the peti¬ 
tioner and therefore be was not bound to attend 
on 14th December. On these findings be ordered 
the application to be restored- Opposite party 
No. l :elt aggrieved by the order and has appeal¬ 
ed to this Court. 

[6] The learned counsel for the appellant 
contends that respondent’s petition had been dis¬ 
missed under o 9, R 6. Restoration was possible 
only under 0. 9, R. 9 and o 47, R. l has abso¬ 
lutely no application to the facts oi the case. He 
ha3 relied on Mahideo Gavind v. Lakshmi - 
narayan, 49 bom. 839 : (a. I. R. ( 12 ) 1925 Bern. 
52;), in support of his contention. He has also 
urged that there was no valid ground for review 
and the Court below had no justification for 
considering whether there was sufficient cause 
for non-appearance on 14th December under 
0. 47, R. 1 *3 evidence bearing on this point 
could not be regarded as discovery of new and 
important matter or evidence within the mean- 
ing of 0 . 47. R. 1. 

[7] The first contention raised by tbe learned 
counsel cannot prevail It cannot be held as a 
general rule that an order purporting to have 
been passed under 0. 9. K. 8 is not at all subject 
to review. No such proposition was laid down 
by their LoHships of tbe Bombay H?gh Court 
in the case relied on by the learned counsel in 
support of his contention. In tba r case a suit was 
dismissed for plaintiff’s de f a lit He applied for its 
restoration to the file. Tbe application was made 
one cay too late. This delay was excused by the 
trial Coart which ordered tbe suit to be restored. 
"When excusing tbe delay, the trial Judge observ- 
ed that it was open to hitn to treat tbe applica- 
tion as one for review and there would be no 
difficulty about limitation in that case. The 
learned Judges of tbe High Court (Bombay) held 
that the application was barred by time under 
0. 9, R. 9 and an application for review wa3 
not comptent in view of tbe decision of their 
Lordships of the Privy Council in Chhajju Ram 


v. Neki, 49 I. A. 144: 3 Lah. 127: (a. 1. r. (9) 19-22 
P. C. 112) They observed that 

“A p iiut u whose ?ui: bad hern dismissed for want 
of appearance under 0. 9. R 8 ba< no remedy by way 
of review, bec-.u*e the gro-ind- on which a review can 
be c ran ted are specified in 0 47, R. 1. Tbe words “any 
ether euffi:ient reason* in suos. ( 1 ) mean a reason 
sufi:i*nt on grounds at leas; analogous to those soeci- 
bed in the rale.** 

The cause for non-appearance could not be a 
sufficient reason within tbe meaning of 0 . 47 , 
R. l. nor could it be described as discovery of 
new and important matter or evidence or an 
error apparent on the face of the record. The 
order in that case was, therefore, held to be not 
open to review. 

fS] This case is obviously distinguishable, 
Tbe plaintiff was bound to appear and was 
admittedly absent The order of dismis^l of the 
suit for default was ia these circumstances per¬ 
fectly legal. Plaintiff could have the suit re¬ 
stored only on showing sufficient cause for his 
non-appearance. In the case before ns the posi- 
tion is very different. On 23rd November the 
presiding officer cf the Court was not present. 
His Sheristedar received objections from one 
of the opposite parties. The petitioner was 
not present. As tbe Judge was absent, he 
wa3 not bound to appear. The petition could 
not have been dismissed in default that day The 
Sheristadar’s direction that the case be put up on 
14th December in tbe presence of parties’ plea 
der? for orders, not beiDg tbe order of the Judge, 
had no binding fo-ce. It had EOfe b*en intimated 
to tbe petitioner who was not admittedly pre¬ 
sent that day. He bad no knowledge of the 
order and it was not binding on him. He was 
evidently under no obligation to appear on I4tb 
tecemb^r when his petition was dismissed in 
default. Tbe provisions of o 9 R 8 were, there¬ 
fore, applied to the case under a misapprehen- 
sion of the law or of fact9 or of both. In law 
there was no default at all as the petitioner was 
not bound to attend. It follows that the petition 
could not be dismissed for default. 

[9] This view finds sui port from Hukum• 
cliand v. Mam Shibrat Dass , A. I R. (21) 1934 
Lah. 994 : (155 I. C. 6 U) and also from Ghulam 
Haidar v. Iqbal Hath, a. 1 . R (23) 19=36 Lah. 
1000 : (167 1 . C. 520) In Ghulam Haidar v. 
Jqtal Nath , a. I. R. (2-3) 1936 Lah. 1000 : (167 
I C. 520), the order of the Reader had been 
signed by a Subordinate Judge who was not 
seized of the case. It was held that plaintiff was 
not bound to appear b-fore tbe Judge when he 
fixed the next date of hearing and the suit, 
therefore, cculd not have been dismissed on his 
failure to appear on the next date. 

[ 10 ] The learned counsel has not been able to 
show that the Sheristadar of the Court had any 
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authority to adjourn the case to a future date 
in the absence of the Judge. No suoh power has 
been delegated to the Sheristadar under the 
rules. Two things are, therefore, obvious. 
Plaintiff bad no intimation that the case was to 
be put up for orders on 14th December. He was 
also not bound to appear on this date in the 
absence of any order from any competent autho¬ 
rity. There was in these circumstances no default 
and 0. 9, R. 8 had no application. Besides, it is 
also clear from the order of the Sheristadar that 
the case was to be put up in tbe presence of the 
parties' pleaders for orders of tbe Judge. The 
next date in the case viz., 14th December was 
therefore not for the hearing of the case. It was 
merely for taking orders of the Court. If the 
parties or any one of them did not appear on 
that date, another date should have been fixed 
and they should have been informed of this date. 
The Court should then have given orders as to 
the hearing of the matter in controversy or for 
taking such further steps that may have been 
considered necessary in the course of tbe proceed¬ 
ings. The order of dismissal of the petition in 
default, in these circumstances was illegal. Such 
an order may be reviewed if valid grounds for 
review exist. We have not been shown any 
authority against this view. 

[llj The next question is whether there was 


undoubtedly analogous to a mistake or errcr 
apparent on the face of tbe record. All that their 
Lordships of the Privy Council laid down in 
Chhajju Ram v. Nefci, A. I. R. (o) 1922 P. C. 
112 : (3 Lah. 127) was that the expression “any 
other sufficient reason" should be interpreted as 
meaning a reason sufficient on grounds at least 
analogous to those specified in the Rule. One 
of the grounds on which review has been 
granted dees certainly satisfy the require¬ 
ments laid down by their Lordships of the 
Privy Council. The learned Judge, therefore, 
was fully justified in reviewing his order. 

[14] It must, however, be remarked that the 
learned Judge was not justified in considering 
whether there was sufficient cause for non- 
appearance after treating the petition for revival 
of the case as one for review. As held by their 
Lordships of the Bombay High Court in Maha- 
deo Govind v. Lahhminarayan, 49 Bom. 839 : 
(a. I. R. (12) 1925 Bom. 521), evidence bearing 
on the cause for non-appearance could not form 
a valid ground for review. Tbe order could be 
reviewed only on the basis discussed above. 

[15] An objection was raised in the memo of 
appeal that the petition which was treated as 
one for review of the previous order did not 
conform to the requirements of the Civil Pro¬ 
cedure Code inasmuch as it was not accom- 


any valid ground for the review of the order. 
It is obvions that the order was passed by Borne 
oversight. The learned Judge may not have 
noticed that the previous order was passed by 
bis Sheristadar. He may not have realised that 
it had no binding force in law, as the order is 
potently illegal. The illegality may well be 
regarded as a mistake or error apparent on the 
face of the record. 


[12] In Natesa Naielcer v. Sambanda Gh 
tiar, A. I. R. (28) 1941 Mad. 918 : (1941-2 M. L. 
390), it was held that: 

“When there is a legal position dearly established 
a well-known authority and by some unfortunate ovi 
flight the Judge has gone palpably wrong by the om 
eioa of those concerned to draw his attention to t 

- I” ay m ? proper 0880 be a ground oomi 
within the category of an error apparent on the face 
ine record. 


[19] In this case, the petitioner and his coun- 
sel were not present on 28rd November. The 
obvious legal oourse for the Judge was to inti- 
mate to them the next date when the case was 
to come up for hearing instead of dismissing it 
in default. This was not done. The omission 
was inadvertent and the order of dismissal 
wrong. The learned Judge had no difficulty in 
realising this mistake and hastened to set aside 
his order on review. Even if the error be not 
regarded as apparent, it will certainly be a 
sufficient reason for review for the ground is 
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objection has not been pressed at the hearing. 

[ 16 ] For the reasons given above, the appeal 
must fail and is dismissed with costs. 

Thadani Ag. C. J.— I agree. 

Appeal dismissed. 

A. I. R. (87) 1960 Assam 49 [C. N. 16.] 

Thadani Aq. C. J. and Ram Labhaya J. 

Benoy Bhusan Chakravarty—Petitioner v. 
Government oj Assam—Opposite Party. 

Criminal Miflo. No. 6 of 1919, Deoided on 8ih July 
1949, 

Public Safety — Assam Maintenance of Public 
Order Act, (V [5] ol 1947), S. 4-Grounds furnished 
to detenu stating that detenu engaged himself to 
put communist directives Into ellect for political 
struggle and that he urged violent methods among 
labour classes—Ground held sufficient. 

Where the grounds furnished to the detenu, inter 
alia, stated that he threatened publio peace and tran¬ 
quillity m a certain dietriot by urging violent methods 
epeoially among the labour olaeseeand that he professed 
oommnnlet Ideology and had aolively engaged himself 
to put communist directives into ofleot for a political 
struggle by bringing a revolution : ^ 

Held that these grounds were sufficient to enable tbo 
detenu to make a representation to the Provincial 
Government. [p atft aj 

K. R. Barman, Senior Government Advocate 

T , —for the Government. 

Judgment. — [FaoteiTbis wasaoaseofade. 
tention under s. 2 (l) (a), Assam Maintenance of 
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Public Order Act, 1047 . Tbe grounds of detention 
furnished to tbe detenu were stated in these terms: 

1 (a) That you are an active member of tbe Com¬ 
munist Party of India in Lakhimpur District, the present 
aim and object of which H anti-Governmcnt activity 
subversive of law and r rder. 

(b) That you threatened public peace and tranquillity 
in Lakhimpur District by urging violent methods spe¬ 
cially amoDg the labouring classes. 

(c) That your activities, e. g., speeches at public 
meeting? and deinonstratic ns etc., arc prejudicial to the 
public safety and the maintenance of public order in 
Lakhimpur District. 

(d) That you profess Communist ideology and have 
actively engaged yourself to put Communist directives 
into effect for a 'political struggle’ by briDgirg a revo¬ 
lution." 

[2] Iu holding that the grouuds furnished 
were sufficient to enable the detenu to make a 
representation to the Provincial Government 
under S. 4 of tbe Act their Lordships observed 
B3 follows:] In tho bf ginning of thi3 year, a Divi- 
eion Bench of this Court consisting of Lodge 
0. J. (retired) and myself, had occasion to deal 
with grounds similar to tbe grounds which have 
been communicated to the petitioner in this 
case. In our judgment in that case (Prafulla 
Ranjan Dhar v. The Government of Assam), 
we referred to the implications of the power of 
the Provincial Government to withhold facts 
which the Provincial Government considered as 
being against tbe public interest to disclose, and 
illustrated tho implications of the power by an 
example. We do not wisb to repeat what bas 
been stated in that judgment. It is sufficient to 
say that tbe grounds (b) and (d) furnished to 
the petitioner are such as would have enabled 
the petitioner to make a representation to the 
Provincial Government. 

[3] We are satisfied that the order of the 
Provincial Government, on the face of it, is a 
valid order made under the provisions of S. 2 
(1) (a) of Act V (5l of 1947. We see no reason, 
therefore, to interfere in the order of detention 
passed against tho petitioner. In our view, the 
petitioner has not been illegally detained. The 
petition is accordingly dismissed and the Rule 
discharged. 

d.h. Petition dismissed. 

A. I. R. (37) 1950 Assam 30 (C. N. 16.] 
Thadani Ag. C. J. and Ram Labhaya J. 

Bireswar Banerjee and another—Appellants 
v. Sadhiram Atoi — Respondent. 

Second Appeal No. 2111 of 1947, Decided on 22nd 
July 1919. 

Limitation Act (1908), S. 16, Arts. 138, 144 — 
Symbolical possession given to auction-purchaser 
— Auction-purchaser’s suit for possession is 
governed by Art. 144 —Section 16 and Art. 138 are 
not applicable. 


Symbolical possession, if given, even when actual 
possession should have beeu given under the law will 
interrupt the running of time and give a fresh start of 
limitation as aga : n ; t tbe judgment-debtor and his 
representative. The same principle will apply to the 
case of a defaulting proprietor whose land is sold for 
recovery of land revenue. The auction-purohaser will 
be in a position to sue for possession on the basis of 
his title by purchase within i2 years of the delivery of 
possession to him if tho defau ting proprietor remains 
in adverse possession. Section 10 and Art. 138 do 
not apply to such a case. Both these provisions apply 
to tbe case of a purchaser at a sale in execution of a 
decree They do not apply to tho case of a plaintiff who 
has obtained possession, oven though symbolical, io 
execution of his decree. Tho suit by the purchaser 
would be an ordinary suit for possession by the owner 
of the property whose title had become complete and 
effective by tbe confirmation of sale and delivery of 
symbolical possession. The proper article to apply to 
such a case would be Art. 144 : A. I. R. (33) 1946 Pat. 
202 and A. I. R. (8) 1921 Cal. 385, Rcl. cn ; Case law 
referred. (Paras 7, 12 and 13) 

Annotation : (’42-Com.) Limitation Act, S. 16, 
N. 1, Pt. 1; Art. 138, N. 8, Pta. 1, 2; Art. 144, N. 65. 

A/. N. Roy and J. C. Sen —for Appellants. 

J. N. Borah — for Respondent. 

Ram Labhaya J —The facts leading to this 
appeal are these. Some land measuring 5 B. 3 K. 
5 L9. belonged to the defendant. The land was 
sold for recovery of arrears of land revenuo. At 
the revenue auction sale, it was purchased by 
one Kunja Babu. Ho died. The plaintitls are tho 
executors under bis will and are managing the 
estate. They instituted the suit, out of which 
this appeal has arisen, originally for possession 
of 3 katbas situated towards the south-western 
side of the plots purchased at the auction sale by 
Kunja Babu. 

( 2 ) The defendant resisted the claim. He 
pleaded that tho land in suit had not been pur- 
chased by Kunja Babu as alleged in tho plaint. 
It was also contended that the suit was barred 
by limitation both under Arts. 142 and 144, Limi¬ 
tation Act. 

(3) A Survey Commissioner was sent for 
local investigation. He had to find out the exact 
area in possession of the defendant. Ho reported 
that he was in possession of 3 K. 1 L. and not 3 
katha only as plaintiffs had alleged. During the 
course of this investigation, defendant claimed 
that ho was also iu possession of 2 vacant plots 
measuring 3 K. 8 Ls. adjoining the bustee land 
to which the suit related. These plots were also 
included in tbe land purchased by Kunja Babu 
at the auction sale. 

( 4 ) In consequence of the Commissioner’s 
report, the plaint had to be amended. Tho result 
of the araendent was that plaintiffs claimed 3 K. 
1 L. of bustee land found to be in defendant’s 
possession by the Survey Commissioner. They 
also included in tho claim the two vacant plots 
measuring 3 K. 8 Ls. on the ground that defen¬ 
dant’s claim to the possession of these vacant 
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plots after the institution of tbeirsuit amounted 
to their ouster. The two vacant plots are shown 
in Sob. Ga attached to the amended plaint. 

[6] The sale of the land auctioned, of which 
the lands in suit form part was confirmed on 
24th January 1930. The possession wa9 delivered 
to the auotion purchaser on 6th February 1930. 
This possession was symbolical. The defendant 
instituted a civil suit on 9th January 1931 for 
having the revenue sale sot aside. This suit went 
up to the High Court and was finally decided 
on 10th March 1942. The sale was not eet aside. 
The present suit was instituted on 7th March 
1946, more than 12 years alter the delivery of 
possession to the auction purchaser, whose estate 
the plaintiffs represent. The plaintiffs claim that 
the sale, though confirmed on 24th January 1930, 
was subjeot to the result of the suit subsequently 
instituted by the defendant and the sale, there, 
fore, became final on loth March 1942, and plain, 
tiffs were entitled to a deduction of the time 
Bpenfc in the litigation which defendant com¬ 
menced in 1931 and was terminated by the order 
of the Calcutta High Court on loth March 1942. 

[6] The learned Speoial Subordinate Judge, 
A. V. D. heard the suit. He foqnd that symboli. 
cal possession had been delivered to the auotion 
purchaser. Section 16 , Limitation Act therefore 
oould not apply to the case. Article 138 . Limi. 
tation Act similarly had no application. Finding 
further that defendant had remained in continu- 
ons possession of the bustee land for over 12 
years he dismissed plaintiffs’ suit with respect 
to this portion of the claim' as barred by time 
under Art. 144, Limitation Aot. Defendant’s 
possession was held adverse from the day sym- 
bohcal possession was delivered to the auotion 
purchaser. As regards the two vaoant plots 
described in sch. g B| the finding was that defen. 
dent tried to take possession of these plots after 
the institution of the suit by the plaintiffs. This 
portion of the olairn was, therefore, deoreed. In 
joining to the conclusion that Art. 144 , Limifa- 
hon Act applied to the oaee and not Art. 138, 

t JZT j. J o ge relied on Br °i^ra Eumnr 
y. Athutoth Boy , 20 0• w. n. 864 : (a. i. r (a) 

1931.cal. 385) and Bal Oobind Prasad v. Lila 
jKtter, A. I. R (88) 1940 Pat> m . (24 pat m) 

a T nin 6 , r -° ‘ h . e Wal Jud 6 0 was affirmed in 
appeal Plaintiffs appeal with regard to the 

bustee lands and defendant’s oross-objeotions as 

pfirA® tW ° Va0aDt P Iot8 were dismissed. 

hr Z fhl applealed to this Court so 

far as the bustee iands are concerned, and defen. 

va^ nil m 0 5. 08a ’ 0 ^ t3 ‘ i o n * respect of the 
Sowed? * regftrd,Dg whiQh 4116 Ba *t has been 

1- ?. T J e lewaed counsel for plaintiff anDel, 
lapta bad tried ta.plaoe. the case under Art^wa, 


Limitation Act. He has also claimed that the 
period of time tak*-n by the suit instituted by the 
defendant should be excluded from computation 
under s. 16 of the Act. Bjth Art. 139 and 8. 16 
of the Act do not apply in terms to this case. 
Article 139 covers suits by a purchaser at a sale 
in execution of a decree when the judgment- 
debtor was in possession at the date of sale. It 
allows a period of 12 years to be computed from 
the date on whioh the sale becomes absolute. If 
a suit is covered by this Article any period of 
time during which a proceeding to set aside a 
sale was being prosecuted is to be excluded when 
computing the period of limitation for the suit 
under 8. 16 . Both these provisions of the Limi¬ 
tation Aot apply to the case of a purchaser at a 
sale in execution of a decree. They do not apply 
to the case of a plaintiff who has obtained 
possession, even though symbolical, in execution 
of his decree. These provisions were interpreted 
in Bal Gobini Prasad v. Lila Kuer, a. I. r. 
(33) 1946 Pat. 202 : (24 pat. 717). It was held that 
8. 16 could help an auction purchaser only when 
he had not obtained possession through Court. 
Where a plaintiff has obtained symbolical pos¬ 
session be cannot avail of the provisions con¬ 
tained in 8.16. Similarly, Art. 138 will have no 
application as the suit by such a plaintiff would 
not be by an auction-purchaser. It would be an 
ordinary suit for possession by the owner of the 
property whose title had beoome oomplete and 
effeotive by the confirmation of the sale and 
delivery of symbolical possession. It was further 
held that the possession of the judgment-debtor 
beoomes adverse from the date of the delivery 
of symbohoal possession and a suit against him, 

br 0 u g bt “ore than 12 years after that date, 
would be barred by Art. 144 . 

[8) The same view was taken in Brojendra 
Kumar v. Ashutosh Roy, 26 0. W. N. 364 : 
(A. I. R. (8) 1921 cal. 885), where the learned 
Judges of the Calcutta High Court held that 
alter symbohoal possession has been delivered 
Art. 188 can have no application and that the 
proper article to apply to snob a case would be 
Art. 144, Limitation Aot. 

[9] The two provisions of the Limitation Aot 
considered in the Patna and Calcutta oases 
referred to above do not in terms apply to the 
present case as said ab>ve. They apply only to 

suit for possession b> a purchaser at a sale in 

Ti 0n The 8ale m th,s was 

for reoovery ° f a r, earg of Iand revt . nue undep 

T La u anf1 Reveni,e Relation. In 
epite of this, the principle enunciated in the two 

oases was applied to sates for arrears of land 

revenue m Baikuntha N«h v. Sh. Asidulla 

waq’h W |’A 778 n U ' *’ (16 ' 1928 Cal * 870 >- I* 

was held by a Division Banoh of the Calcutta* 
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High Court that a purchaser at a sale for arrears 
of revenue under S. 70, Assam Land and Revenue 
Regulation is entitled to sue the defaulting pro- 
prittcrs for recovery of possession within twelve 
years from the date of delivery of symbolical 
possession to him, and that the article of the 
Limitation Act applicable to such suits was 
either 142 or 144. 

[ 10 ] The learned counsel for the plaintiffs 
does not dispute the correctness of this view. 
He, however, urges that these authorities are all 
distinguishable. The distinction pointed out is 
that though symbolical possession was delivered 
to the predeces3or-in-interest of the plaintiffs, 
the delivery of symbolical possession was not 
according to law. In this case the defaulting 
proprietor wa3 in possession of at least a part of 
the property in suit. Actual possession of this 
property could have been delivered. Where the 
law requires that actual possession should be 
delivered, the delivery of symbolical possession 
has no legal effect and therefore the period of 
limitation would not start from the date on 
which symbolical possession was delivered. It 
would only commence when the sale became 
final. This, according to him, happened in 1912 
when the defendant's suit for getting the eale 
annulled was finally dismissed. In support of 
his contention he has relied on Jang Bahadur 
Singh v. Hanumant Singh, 43 ALL. 520 : 
(A. I. R. (8) 1921 ALL. 9 F. B ). A Full Bench of 
the Allahabad High Court held in the case that 
the delivery of possession in that case was Dot 
in the manner required by law and therefore 
the mere fact of formal delivery of possession 
was not available to the plaintiff for saving the 
operation of limitation. Another case relied on 
by him in this connexion is a decision from the 
Bombay High Court reported in Krishnaji v. 
Gajanan, £6 Bom. 373 : (2 I. C. 459). 

[It] The learned counsel concedes that there 
is an acute divergence of judicial opinion on this 
point and there are authorities against this view 
from other High Courts. 

[ 12 ] Actually there is a preponderance of 
authority against this view. The general trend 
of opinion seem3 to be tbat symolio possession, 
if given, even when actual possession should 
have been given under the law, will interrupt the 
running of time and give a fresh start of limi¬ 
tation. The ratio decidendi has been that deli- 
very of possession through Court should give 
freeh starting point of limitation as against the 
judgment-debtor who is a party to the proceed- 
ings, and is thus bound by it. According to this 
view, delivery of symbolical possession has the 
same effect in law as delivery of actual posses¬ 
sion so far as the judgment-debtor is concerned. 
This view has found favour with the High 


Courts of Calcutta: Bhulu Beg v. Jatindra 
Nath Sen, A. I. R. (10) 1923 cal. 138 : (77 I. C. 
1036), Lahore Surja v. Mul Chand, A. I. R. ( 17 ) 
1930 Lah. S23 : (126 I. C. 626), Madras: Kamayya 
v. Mahalakshmi, A. I. R. (14) 1927 Mad. 849 : 
(105 I. c. 243) and Patna: Udai NathSahi Deo 
v. Sunderbans Eoer, A. I. R. (10) 1923 Pat. 76: 
(24 Cr. L. J. 279). 

[13] Tbe weight of authority and of reason 
both is on the side of this view and we are in 
respectful agreement with it. Symbolical posses, 
sion if delivered under the Civil Procedure Code, 
even though erroneously, should operate as actual 
possession against the judgment-debtor and his 
representatives. The same principle will apply 
to the case of a defaulting proprietor. If symbo. 
lical possession has been delivered, it will be as 
effective against him as if actual possession had 
been delivered. There will be a fresh start for 
the period of limitation and the purchaser will 
be in a position to sue for possession on the basis 
of bis title by purchase to sue within 12 years of 
the delivery of possession to him if the default¬ 
ing proprietor remains in adverse possession. 

[14] The distinction pointed out by tbe learned 
counsel for tha plaintiff, therefore, dots not 
avail and plaintiff now cannot claim that he 
is suing merely as an auction purchaser. In 
that capacity he got his sale certificate and also 
the delivery of possession. He is now suing on 
the basis of his title and his case, therefore, 
would be covered either by Art. 142 or Art. 144 as 
held in Baikuntha Nath v. Sh. Azidulla, 32 
C. W. N. 778 : (A. I. R. (15) 1928 Cal. 870). 

[ 16 ] In this view of the law, there will be no 
ground for interference with the orders of the 
Courts below. Defendant has admittedly conti¬ 
nued in adverse possession from the date of the 
formal delivery of possession to the plaintiff so 
far as the bustce land is concerned. The suit, 
therefore, is time barred so far as this part of 
the claim is concerned. As regards the two 
vacant plots, it has been found concurrently by 
tbe Courts below tbat defendant tried to take 
possession of these plots after the institution of 
the suit. Plaintiff would be deemed to be in 
possession of these plots by reason of bis title 
since the delivery of symbolical possession to 
him. His possession was disturbed after the 
institution of the suit according to tbe findings 
of the Courts below. His suit as regards this 
part would, therefore, be within time. The con¬ 
clusion arrived at by the Courts below, therefore, 
is correct. 

[16] We, therefore, dismiss both the appeal 
and the cross-objection. Parties shall bear their 
own costs in this Court. 

Thadani Ag. C. J.—I agree. 

D H. Appeal <£ cross objection dismissed - 
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A. I. R. (37) 1950 Assam 53 [C. N. 17.] 

Tbadani and Ram Labhaya JJ. 

Aravinda Sarma and others — Appellants 
v. Payodhar Barua and others—Respondents. 

Second Appeal No. 941 of 1944, Decided on 12th 
April 1949. 

Civil P. C. (1908), 0. 22, R. 3; O. 41, R. 4 —Joint 
and indivisible decree against all defendants — All 
defendants appealing—One of the appellants dying 
— No legal representatives brought on record — 
Appeal abates in its entirety — Order 41, R. 4 does 
not apply to such a case. 

Where a decree is pint and indivisible and one of the 
appellants dies bat hie legal repreeeatatives are not 
impleaded, the abatement will not be limited to the 
deceased appellant alone. The appeal would abate in 
its entirety as on account of the absence of necessary 
parties, appellants against whom a joint decree was 
passed, cannot get any relief. Order 41, R. 4 applies to 
a properly constituted appeal. Where necessary parties 
are not impleaded or where by reason of the failure to 
bring legal representatives of a deceased appellant or 
respondent, the appeal has become imperfectly consti¬ 
tuted, 0. 41, R. 4 cannot apply. O. 41, R. 4 does not 
qualify or ovorride 0. 22, R. 3 : Case law referred. 

[Paras 3 and 5 ] 

Annotation : ('44-Com.) Civil P. C., 0. 22, R. 3, 
N. 23, Pt. 2; 0. 41, R. 4, N. 8. 

M. N. Roy and K. R. Barooali — for Appellants. 

J. N. Borah —for Respondents. 

Ram Labhaya J.— This appeal arises out 
of a suit for declaration. The case for the plain, 
tiff waa that some land, which bad been acqui. 
red by the Government, belonged to him and 
was in his possession. The compensation for 
this land amounting to Bs. 874 8-0 was held to 
be payable to defendants l to 7. On the date 
of the suit, the amount was still lying in Court. 
He, therefore, prayed for a declaration that he 
was entitled to the amount of compensation for 
the land in question. The suit was resisted by 
the defendants. The Sadar Munsiff, Gauhati, 
deoreed the claim. On appeal, the amount 
deolared due to the plaintiff by the decree of 
the trial Court, was reduced. Defendants l to 
7 have appealed to this Court. 

[ 2 ] During the pendency of the appeal in 
this Court, Chandinath Deb one of the appel¬ 
lants died. His legal representatives were not 
brought on the record within the time allowed 
by law. The appeal, therefore, automatically 
abated so far as the deceased was concerned. It 
is now contended by the learned counsel for the 
respondents that the appeal should be taken to 
have abated as a whole, as in the absence of 
legal representatives of the deceased appellant, 
the appeal is imperfectly constituted. 

[3] It is dear from the plaint that the oause 
of action against the defendants was joint and 
indivisible. A declaration against all 7 defendants 
was prayed for. Till the date of the institution 
of the suit, defendants had not received, jointly 


or individually, any money from the Court. A 
joint declaration against all the defendants that 
the plaintiff was entitled to the whole of the 
amount claimed by them in acquisition proceed¬ 
ings was enough. Defendants resisted the suit 
on the same basis. Tho decree that was passed 
was joint and indivisible even though during the 
pendency of the suit the amount in question bad 
been paid to the defendants. The decree passed 
by the lower appellate Court was also joint and 
indivisible. The modification was only in respect 
of the amount. Separate interest or the separate 
liability of different defendants was net indicated. 
The extent of their separate liability was never 
ascertained. It was not necessary for granting 
appellant the declaration sought for. It is not 
ascertainable now in the absence of aDy material 
on the record. Where a decree is joint and indi-i 
visible as in this case, one of the appellants dies 
and bis legal representatives are not impleaded, 
the abatement will not be limited to the deceased 
appellant alone. The appeal would abate in its 
entirety as, on account of the absence of neces 
sary parties, appellants against whom a joint 
decree was passed, cannot get any relief. Rule 3 of 
0. 22, Civil P. C., applies to appeals. By virtue 
of this rule, if one of two or more appellants 
dies and the right to sue does not survive to the 
surviving appellants or appellants alone and no 
application is made for substitution of legal 
representatives, the appeal abates so far as 
the deceased appellant is concerned. In this 
case, one of the appellants died. The right to 
sue did not survive to the surviving appellants. 
It was neoessary, therefore, to implead the 
representatives of the deceased appellant. They 
have admittedly not been brought on the record. 
The consequence is that the appeal has abated 
against him. The decree being joint and indivi¬ 
sible, the appeal is imperfectly constituted in 
the absence of the legal representatives of the 
deoeased appellant who are necessary parties to 
the appeal The surviving appellants alone can. 
not urge that the deoree be set aside so far as 
they are concerned, or to the extent of their shares 
in the money in dispute. Their share is unascer- 
tained and is unascertainable. Beside, if suoh 
a contention were to suoceed, there will be two 
conflicting decrees. In these circumstances, the 
abatement of the appeal would be entire and 
not parital. 

[4] This view of the law finds ample support 
from authority, vide : Chunilal Tulsi Bam v. 
Aminchand, A. I. R. (20) 1933 Lah. 356 (2) : (14 
Lah. 648), Pir Bakhshv. Etdar Nath, a. I. R. 
(22) 1936 Lah. 478: (166 I. 0. 610), Rameshwar 
Singh v. Ramcharan, a. I. R. ( 10 ) 1933 pat. 327: 
(ll Pat. 638), Ohulam Mohd. Syed Khan v. 
Sherdil Khan, a. I. r. (29) 1942 Sind 167: (I. L. R. 
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(1912) Kar. 435). In fact there is a general 
comeusus of authority on the point that where 
a necessary party is not before the Court by 
reason ol abatement, the euit or app-al as the 
case may be shall abate as a whole. The learned 
counsel for tbo appellants has not seriously 
questioned the correctne-s of this view. lie has, 
however, tried to get over the difficulty by rais¬ 
ing another contention. He argues that the 
decree against the appellants proceeds on a basis 
common to all and should be set aside under 
0. 41, R. 4 , Civil P. C. The death of one the 
deceased appellant does not prevent the Court 
from taking action under o. 41, R. 4. The decree 
can be set aside in its entirety. There will be no 
question of conflicting decrees nor will it be 
necessary to ascertain the shares of different 
appellants. 

16] There is considerable divergence of judi¬ 
cial authority on this {Oint. Wo have given the 
question our careful consideration. Wo do not 
think tkut 0 . 22, R 3 is qualified by 0 . 41, R. 4. 
Rule 3 of o. 22 provides that in the case of a 
death of a plaintiff or appellant, the suit or 
apjeal shall abate if his legal representatives are 
not brought on the record and the right does not 
survive to the surviving plaintiffs or appellants. 
The effect of abatement is that the suit or appeal 
so far as the deceased is concerned stands dis- 
missed. 'Ihe other side thereby secures a valuable 
right. In these circumstances, if aoting under 
0. 41, It. 4 the Court sets aside the decree even 
against a deceased appellant, it is for all practi 
oal purposes, setting aside a decree which has 
become final by reason of the abatement of the 
appeal 60 far as the deceased appellant is con¬ 
cerned. This does not seem to have been com. 
templated by o. 41, R. 4 The language of o. 41 , 
R. 4 suggests that it can apply where plaintiffs 
or defendants are alive at the time when the 
decree of iho appellate Court is passed. There is 
nothing in it which would support the view that 
tho Court acting under this provision could set 
aside a decree which became final by abatement 
after it was passed. In such case, the Court 
would be granting relief to representatives who 
are not before it or to a dead person. It will 
also bo depriving the other party of a right, 
which it has secured during the pendency of 
the appeal by reason of abatement which un¬ 
doubtedly would take place if legal represents- 
lives are not substituted. In fact, one may go 
further and state that O. 41, R. 4 applies to 
a properly constituted appeal. Where necessary 
parties are not impleaded or where by reason of 
the failure to bring legal representatives of a 
deceased appellant or respondent, the appeal has 
;become imperfectly constituted, o. 41, B. 4 can- 
not apply. The case law on the point was fully 


reviewed in the Full Bench case reported in 
Ram Phal Sahu v. Satdco J ha, A. I. r. ( 27 ) 
1940 Pat. 346 : (19 rat. 670). It was held by 
the learned Judges constituting the Full Bench 
that by reason of provisions of Rr. 3 and 11 of 
0 . 22 , the appeal in so far as it concerns the 
deceased appellant abates and if the abatement 
is not set aside in course of time, the matter be. 
oomes final as against the deceased appellant. 
There is nothing in 0 . 41, R. 4 which permits the 
Court to disturb the finality of the decree as 
against the deceased appellant. The same view 
was taken by a Division Bench of tho Sind Chief 
Court. Vide Ghulam Mohd. Syed Khan v. 
Sherdil Khan, A. I. R. (29) 1942 Bind 157: (i.L.B. 
(1942) Kar. 436). We are in respectful agreement 
with tho view expressed in these cases and, 
following these authorities, bold that an appel- 
late Court has no power to proceed with the 
hearing of an appeal and to reverse or vary the 
decree in favour of the plaintiffs or defendants 
under 0. 41, R. 4 , if all the plaintiffs ordefendants 
appeal from the decree, and one of them dies 
and no substitution is effected within time. Order 
41, R. 4 does not qualify or override 0. 22, R. 3. 
A joint decree against all the defendants, there- 
fore, cannot be set aside at the instance of 
appellants who are alive, under o. 41, R. 4. 

[6] In the view of the law that wo take, this 
appeal abates in its entirety and is, therefore, 
dismissed. We shall leave the parties to bear 
their own costs in this Court. 

Thadani J _I agree. 

D.H. Appeal dismissed. 

A. I. R. (37) 1850 Assam 54 (C. N. 18.] 
Ram Labhaya J. 

Joygnoram Palwa and others— Appellants 

v. Dayaram Das and others—Respondents. 

Second Appeal No. 505 of 1914, Decided on 5th May 
1949. 

Civil P. C. (1908), 0. 22, R. 3 - Order 22, R. 3 is 
not qualified by O. 41, R. 4- Civil P. C. (1908), 
O. 41, R. 4. 

Order 22, R 3 is not qualified by 0. 41, R. 4 which 
can apply only to ft properly ejnstituted appeal. Where 
one of the necessary parties to the appeal is not before 
the Court, the provisions of 0. 41, It. 4 oftonot be 
invoked : A I. R (37) 1930 Assam 53 ; A. I. R. (27) 
1940 Pat. 346 (F. B.) and A. I. R. (29) 1912 Sind 157, 
R:l. on. [Para 1] 

Annotation : (’44 Com.) Civil P. C. 0. 22, R. 3 
N. 23 Pt.5; 0. 41, it. 4 N. b. 

B. C. Barua —for Appellants. 

Sarat Chandra Dj8 —for Respondents. 

Judgment—This appeal arises out of a suit 
for specific performance of a contract of sale. 
The claim was decreed in the Courts below. The 
learned trial Judge directed defendants 6 and 7 
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to execute a sale 5ee3 in favour of the plaintiff 
after the balance of the money due from him 
had been deposited in Court. In appeal the 
learned Judge modified the decree of the trial 
Court and while decreeing plaintiff's claim to 
tbe spectfio performance of the contract of sale 
directed that on plaintiff's depositing the balance 
of the money due from him by the due daio 
defendants 1, 2, S and 4 shall execute a deed of 
sale within a month of the deposit and with- 
draw the money, tbe question of adjustment of 
dues between defendants 1-4 and defendants 6* 
7 was left open. Three out of the defendants ap¬ 
pealed from the decree. Jitram defendant 2 died 
during the pendency of tho appeal. Hi9 legal 
representatives were not brought on tbe record 
within the period allowed by the law of limi¬ 
tation. His appeal has abated. An application 
for setting aside the abatement was made, but 
this was disallowed. It is not (sic) contended on 
behalf of tbe plaintiff-respondent that the appeal 
has abated in its entirety. It is clear that the 
decree was against defendants 1 to 4. It was joint 
and indivisible. It directed all the four defen¬ 
dants to execute a sale deed on plaintiff depositing 
the balance viz., Rs. 114-9-0. In theee circumstan¬ 
ces the appeal oaDnot be beard in tbe absence of 
oue of the necessary parties to the appeal. 
Mr^Barua on behalf of the defendant-appellants 
contends that the deoree is no doubt joint and 
indivisible but it is open to the Court under 
O. 41, R. 4 to set aside the deoree as it proceeds 
on a ground common to all the defendants. 
The deoree he urges could be reversed in favour 
of all the defendants at the instance of any one 
of them. The contention raised has been const- 
dered by a Division Bench of this Court in Ara• 
vxnda Sarma v. Payodhar Barua, S. A. No. 941 
of 1944 : (a.i.b. (97) I960 Assam 63) It was held 
that o. 32, B. 8 was nob-qualified by o. 41, B. 4 
which oould only apply to a properly constituted 
appeal. Where one of the necessary parties to 
the appeal was not before the Court, the provi¬ 
sions of o. 41, R. 4 could not be invoked. This 
view was based on a Full Bench case from the 
PatDa High Court reported in Ramphal Sahu 
v. Satdeo Jha, a. i. r. (27) 19io pat. 340 : (19 
Pat. 870 F. B.) and a Division Bench Court of 
the Sind Chief Court reported in Ohulam 
Mahomed v. Sher Din Khan, A. I. R, (29) 1942 
Sind, 167 : (i. L. r. (1S42) Kar. 486). The judg. 
menfc in the oase decided by this Court was deli- 
vered by me and I am still of the view taken in 
that oase. Order 41, B- 4, therefore, does not 
avail the appellants. 

[ 2 ] The learned counsel concedes that if the 
deoree could not be set aside at the instance of 
appellants, who are alive, it being joint and 
indivisible, the abatement would be entire and 


total. In tbeso circumstances I bold that the 
appeal has abated and is dismissed. 

f3] I make uo order as to costs in this Court. 

G.M.J. Appeal dismissed. 


A. I. R. (37) 1950 Assam 55 [C. N. 19.] 
Thadani Ag. C. J. and Ram Labhaya J. 

Premeswar Das — Appellant v. Madhab 
Chandra Das and others — Respondents. 

A. A. D. No. 2080 ol 1945, Decided on 8tli April 
1949. 

Limitation Act (1908), Art. 142 — Plaintiff alleg¬ 
ing permissive character of defendant’s possession 
but failing to prove — Plaintiff in order to succeed 
has to prove title and possession within 12 years— 
Art. 142 applies-Defendant not required to prove 
adverse possession if plaintiff’s subsisting title not 
proved. 

A plaintiff out of possession cannot succeed in a suit 
for possesion without proof of a subsisting title. 
It would not be enough to prove that plaintiff had 
title 15 or 20 year* before suit. A subsisting title 
would involve proof of title in addition to pos¬ 
session within 12 years If, therefore, a plaintiff 
bases bis case on the permissive chancier of defen¬ 
dant^ possession and fails to prove it, ho may succeed 
if his title and possession within 12 years have been 
proved. It is only on proof of subsisting title that a de¬ 
fendant can b9 called upon to prove his adverse pjsses- 
siou. It would not be necessary to go into the question 
of deftndant’s adveiee possession if plaintiff has not 
provod his subsisting title iu the suit property. Article 
142 covers cases of actual and ounstruotive posses¬ 
sion and dispossession. A person can remain in posses¬ 
sion of the property through a* licensee or a tenant. He 
is not in actual possession but his possession in law is 
there. Such a person oan oertainly bo dispossessed and 
bis dispossession in such a case would ocour immedi¬ 
ately his title is repudiated. There is no reason whv 
Art. 142 should not apply to such a case: A, I. R. (27) 
1940 Mad. 798 (F. B.) and A. I. R. (22) 1935 Lah. 476 
(F. B), Rel. on. [Paras 7 and 8] 

Annotation : (*42 Com.), Lim. Act, Arts. 142 and 
144, N. 2 and 5. 

S. K . Ohost and Purtundu Chaudhuri 

—for Appellant 

D. N. Medhi and Bipin Debar i Das 

— for Respondents. 

Rain Labhaya J. — This appeal arises out 
of a suit for a declaration of title and khas pOB- 
session. Plaintiff purchased tho land in dispute 
by a sale deed, Ex. 1, dated 80th July 1917. To 
the south and west of this land was Maheswar’a 
land. Maheswar was the father-in-law of the 
defedant in the case. 

[ 2 ] Plaintiff averred that defendant came into 
possession of the land by his permission some 6 
years before suit on condition that he would 
vacate the land when plaintiff required it. Some 
three months before suit, a notioe to quit was 
served on the defendant. He refused to quit setting 
up a title in himself. 

[8] The defence was that defendant bad acquir¬ 
ed, title by adverse possession against the true 



56 Absam Premeswar Das v. Madoab Chasdra (Ram Labhaya J.) A. I.R, 


owner. He had entered the land without any ar. 
ranpement with the plaintiff and in the belief that 
the land wasSarkari khas. The Sadar Munsiff of 
Gauhatiheld that plaintiff had failed to substan- 
tiate bis pleas that defendant entered on the lands 
with his pei mission and was a licensee fora period 
of five years before suit, that he repudiated his 
title only when he was asked by notice to deliver 
possession of the land, lie further held that in 
view of the allegations made in the plaint, it was 
for the plaintiff not only to prove title but his 
possession within 12 years before suit. This also 
he could not prove. The plea of the defendant that 
ho bad been in adverse possession for over 12 
years was also considered and the finding arriv- 
ed at was in his favour. As a result of these 
findings, the suit was dismissed. On appeal the 
order was affirmed by the District Judge, A.V.D. 
Plaintiff has appealed to this Court. 

[ 4 ] The learned counsel for the plaintiff con¬ 
tends that plaintiff could succeed on proof of bis 
title without proving that defendant occupied 
the land as a licensee within 12 years of the suit, 
unless defendant could prove that his possession 
was adverse, for a period of 12 years. His gri- 
evanco is that the Courts below have approached 
the case from a wrong view-point. The view 
taken by them was that the allegations in the 
plaint and the proved facts of the case attracted 
the application of Art. 142 and finding that plain- 
tiff was not iu possession within 12 years, they 
came to the conclusion that defendant's posses¬ 
sion was adverse. Pie urged that whether plain¬ 
tiff wa3 in possession or not, ho was undoubtedly 
the owner of the land. He purchased it by a 
registered deed in 1917 and defendant, even if 
in possession, could non-suit the plaintiff only 
on proof of his adverse possession. The correct¬ 
ness of the finding of the Courts below on the 
question of defendant's adverse possession was 
challenged. 

[5] The decision of the case turns on the ques- 
tion whether Art. 142, Limitation Act governs 
the case or it is Art. 144. Article 144 is a residu- 
ary article and can be invoked only if no other 
article applies to the case. It is, therefore, to be 
Been whether Art. 142, on which reliance is plac¬ 
ed by the defendant, has been rightly applied to 
this case by the Courts below. 

[6] The question is by no means free from 
difficulty. There is divergence of judicial opinion 
on it. A Full Bench of the Madras High Court 
reported in Official Receiver of East Godavari 
v. Govinda Raju, A. I. R, (27) 1940 Mad. 799 : 
(I. L. R (1940) Mad. 953 F. B ), had to consider 
this question. Horwill J. lefore whom the case 
came up for disposal first, in his order of re- 
ference formulated the question in these words: 


“Whether in a case wh?ra a plaintiff sets up a case 
of permissive possession and fails to prove it, the 
burden then lies upon the plaintiff to prove that he was 
in possession within 12 years of suit or whether the 
onus is upon the defendant to prove adverse possession 
for a period of 12 years.” 

It is clear from the question referred* to the 
Full Bench that the question involved in that 
case was the same as in the case before us. The 
Full Bench, after a careful consideration of the 
matter and relying on three Privy Council cases, 
Mohima Chunder v. Mohesh Chunder, 16 Cal. 
473 : (16 I. a. 23 p. c); Mohd. Amanulla Khan 
v. Badan Singh, 17 Cal. 137 : (16 I. A. 148 P.O.) 
and Dharani Kanta v. Gabar Ali, 18 I. 0 . 17 : 
(17 C. L. J. 277 P C ) held that it was wrong 
to say that a person who could prove title in a 
suit for ejectment had the right to a decree un¬ 
less defendant proved adverse possession for 12 
years. The plaintiff could succeed only if he 
could say in addition to his title that he had 
been in possession of the property within 12 
years of the suit. The burden lies upon the 
plaintiff to prove that be was in possession with¬ 
in 12 years of the suit. The onus is not upon the 
defendant to prove adverse possession for a 
period of 12 years. Two previous decisions of the 
Madras High Court were overruled. 

[ 7 ] An unproved allegation that defendant 
was a tenant or say, a licensee was not consider¬ 
ed sufficient to shift the onus to the defendant. 
The reason for the view is obvious. If a person, 
who is out of possession, can shift the burden of 
proving adverse possession to the defendant by 
simply alleging without being under any obli¬ 
gation to prove his allegation that defendant is 
a tenant or a licensee, the device would be re- 
sorted by all persons who are out of possession. 
A plaintiff out of possession cannot succeed in a 
suit for possession without proof of title. This 
title which he must prove is not title anterior 
to the suit. It would not be enough to prove 
that plaintiff had title say 16 or 20 years before 
suit. It should be a subsisting title. A subsisting 
title would involve proof of title in addition to 
possession within 12 years. If, therefore, a plain¬ 
tiff bases the case on the permissive character 
of his defendants’ possession and fails to prove 
it, he may succeed if his title and possession 
within 12 years have been proved. It is only on 
proof of subsisting title that a defendant can be 
called upon to prove his adverse possession. It 
would not be necessary to go into the question 
of defendant’s adverse possession if plaintiff has 
not proved his subsisting title in the suit pro¬ 
perty. The view of the learned Judges of the 
Madras High Court is founded on three impor¬ 
tant pronouncements from their Lordships of 
the Privy Council and we are in respectful 
agreement with it. 
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[8l A Full Bench of the Lahore High Court 
aleo came to the same conclusion in Behari Lai 
v. Narain Das, A. I. B. (22) 1935 Lah. 475 : (16 
Lab. 442 F. B.). In that oase, the plaintiffs sued 
for possession of the property alleging that they 
were the owners of the house in dispute and that 
they had given the same on lease to Nabi Bakhsh 
defendant 2 in 1927, and subsequently Nabi 
Bakhsh bad given a sub lease to defendant 1, 
that thereafter they had sued Nabi Bakhsh and 
defendant 1 for rent and defendant 1 had denied 
their title and also denied that he was a tenant 
under Nabi Bakhsh. In other words, the case of 
the plaintiffs was that the contesting defendant 
was a sub-tenant and he denied their title some¬ 
time before suit. On these faots, it was held that 
plaintiff’s case was governed by Art. 142 and 
not Art, 144, The plaintiff’s averments were held 
to imply a plea of possession and dispossession. 
It was not considered necessary that possession 
and dispossession be pleaded in express terms. 
Allegations of fact, from which that inference 
of possession and dispossession could be drawD, 
were considered enough for attracting the appli¬ 
cability of Art. 142. The view of the learned 
Judges was that when plaintiffs alleged that 
defendants were tenants, they were pleading 
their possession through the tenants and when 
they stated that their title was denied by those 
who were in permissive possession, the allega¬ 
tion amounted to a plea of dispossession. The 
reason for the view was that dispossession could 
be actual in the sense of existing Actual posses¬ 
sion being forcibly terminated by actual dispos¬ 
session, and it could also be a legal constructive 
possession terminated by legal dispossession. In 
other words, it was held that Art. 142 covered 
cases of aotual and constructive possession and 
dispossession. The result arrived at was the 
same as in the Full Bench case of tbe'Madras 
High Court, though the process of reasoning is 
different. A person can remain in possession of 
the property through a licensee or a tenant. He 
is not in aotual possession but bis possession in 
law is there. Suoh a pereon can certainly be 
dispossessed and his dispossession in suoh a case 
would occur immediately his title is repudiated. 
There is no reason why Art. 142 should not apply 
to a case like this as held by the learned Judges 
of the Lahore High Court. In this view of the 
matter, the plaint in the present case would by 
necessary implication contain the allegations 
of possession and dispossession. 

[9] Following the Full Benoh decisions re¬ 
ferred to above, we hold that on the pleadings 
and also on the proved facte of the oase, Art. 142 
applies to facts of this case and plaintiff could 
Succeed only on proving that defendant was in 
permissive possession for about 6 years before 


suit as alleged by him or on proof of hi3 pos¬ 
session within 12 years. There is no dispute that 
plaintiff acquired title to the property in 1917. 
But so far as possession within 12 years of the 
suit is concerned, the Courts below are clear and 
emphatic in their finding that this has not been 
proved. Defendant, it has been held, came in 
possession of the property more than 12 years 
before suit. He did not come in as a licensee. 
Plaintiff thus was not in possession at any time 
within 12 years before suit. The finding of the 
Courts below on the point is not open to ques¬ 
tion and it has not been seriously disputed. In 
these circumstances it is not necessary to con¬ 
sider whether defendant has succeeded in show¬ 
ing that his possession was adverse for a period 
of 12 years. That question does not arise and is 
not necessary for the disposal of tbe case. 

[ 10 ] The appeal, in the circumstances, fails 
and is dismissed with cost3. 

Thadani Ag. C. J— I agree. 

d.h. Appeal dismissed. 


A. I. R. (37) 1950 Assam 57 [G. N. 20.] 

Thadani Ag. C. J. and Ram Labhaya J. 

Rosmat Ali and others — Appellants v. 
Bigaru Mandal and others — Respondents. 

Second Appeal No. 1134 of 1947, Decided on 5th 
August 1949. 

Limitation Act (1908), Art. 142-Applicability — 
Suit for possession—Plaintiff found dispossessed 
or discontinued in possession — Onus of proof— 
Burden to show that suit was brought within 12 
years of such dispossession is on plaintiff—Failure 
to discharge burden - Suit is to be dismissed under 
Art. 142. 

Where a plaintiff, in a suit for pospession bas been 
found to have been dispossessed or bas dlsoontinned 
possession on a certain date, tbo burden lies on him to 
prove that tbe suit was brought by him within 12 years 
of that date, and upon his failure to discharge the bur¬ 
den, bis euit is liable to be dismissed by reason of Art. 
142 : Case law referred. [Para 9] 

Annotation: (’42 Com.) Lira. Aot, Arts. 142 and 
144 N. 2, 9. 

J. N. Borah — for Appellants, 

B. N. Delta — for Respondents. 

Judgment. — On 17th February 1949, we 
remanded this appeal to tbe lower appellate 
Court to record its findings on the following two 
issues without taking any further evidence and 
to submit its findings within 4 weeks from the 
receipt of the records : (l) whether the plaintiff, 
appellants were in possession of the property 
in suit within 12 years of the institution of the 
present suit ? ( 2 ) Whether the defendant-res- 
pondent, Bigaru, had perfected his title by 
reason of adverse possession for the statutory 
period ? The finding on the first issue is that the 
plaintiffs-appellants were not in possession of 
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the property in suit within 12 years of the insti. 
tution of the suit. 

[2] On the 2 nd issue, the finding of the lower 
appellate Court is that the defendant —respon- 
dent has not perfected his title by adverse posses 
sion for the statutory period. 

[3] The date of dispossession alleged in the 
plaint was 15'h Magh 1349, B S. The lower 
appellate Court, however, did not accept the date 
of dispossession as given by the appellant. 
It held that the appellant was dispossessed 
or discontinued to be in possession in 1923 or 
1929. Tho present suit was instituted in 1944. 
It appears that the appellants’ advocate had 
urged before the lower appellate Court that 
assuming the appellants' possession was not 
actual physical possession, nevertheless such 
possession as they bad was sufficient to take tho 
suit out of the operation of Art. 142, Limitation 
Act. Tho lower appellate Court did not agree with 
this contention; it took the view that having regard 
to tho nature of the lauds in suit, the appel. 
lants were bound to prove actual possession by 
user and enjoyment. 

tl) Mr. Borah who appeared for the appel. 
lants before us did not challenge the finding of 
the lower appellate Court on the first issue. His 
contention is that having regard to the fact that 
the plaintiffs sued for possession, basing their 
case upon title, the proper article applicable to 
the case was Art. 144, and not Art. 142, Liraita- 
tation Act, that the finding of the trial Court on 
issue 2 being against the respondent, the appel. 
lants were entitled to a decree. 

[6) In support of his contention, Mr. Borah 
ba3 referred us to certain decisions reported in 
Kalian v. Mohammad Nadi Khan , 56‘jALL. 
209 : (A. I. R. (20) 1933 ALL. 776); Jauhair v. 
Tunday , 64 ALL 976 at p. 98i:(A. I. R. (20) 1933 
ALL. 21); Jonab Sheikh v. Surya Kant , 33 Cal. 
82l:(l0C.W.N. 1081); Protap Chandra v. Durga 
Charan % 9 c. \v. N. 1061 ; Nageshwar Dux v. 
Bengal Coal Co , 36 c. w. N. 265 : (a, i. r (18) 
1931 p. c. 18G) and Secy, of State v. Chellt Kani 
llama llao t 39 Mad. 617 : (A. I. R. (3) 1916 P. C. 
21 ), bearing upon the existence of conditions 
which attract the applicability of Art. 142 or 144. 
This aspect of the case has been epitomised by 
Ruetomji in his Law of Limitation, Edn. 6, at 
p. 1403. The learned author says : 

"On the supposed authority of Secretary of State v. 
ChclUkanx Hama Rao , 39 Mad. G17:(A. I. R. (3) 1916 
P. C. 21) (which was a case falling definitely under 
Art. 144), it hag been held in numerous cases that 
Art. 142 ie confined to suits for poise=6ion based on a 
mere 'posseseory title,* and that where tho plaintiff 
sues for possession on the basis of his title (i e. proprie¬ 
tary title) and on the ground of his posec93’on having 
been disturbed by the defendant, i.e., where ho sues as 
an owner to dispossess a trespasser, the case comes 
within Art. 144, and accordingly that when plaintifl’s 


title is admitted or proved, the oms lies on the defen¬ 
dant to e-tablish adverse possession for tho ttdlutory 
p riod. Bu: this view is bas' d on a misapprehension of 
the true effect of tho Privy Council decision in Secre¬ 
tary of Stile v. Chlliham Rama Rao. 3J Mad 617 • 
(A. 1. R. (3) 1916 P. C 21 ). In the earlier Privy 
Council case* (where Ar*. 142 was admittedly applied), 
the suits were brought on the basis of phintifTe title, 
and their Lordships pointed out that it is not enough 
for the plaintiff in an action of ejectment (falling under 
Art. 142) to establish bis title or his possession at some 
remote time, but that it is es ential for him to prove 
that he was in possession within 12 years antecedent 
to the suit, (vide Mohxma Chunder v. Mohesh Chunder t 
16 Cil. 473 : (16 I. A. 23 P. C), Md. Amanulla Khan 
v. Badan Singh , 17 Cal. 137 : (16 I.A. 148 P.C.); and 
Dharam Kanta v. Gabar Al , 17 0. W. N. 389 : (18 
1. A. 17 P. C.).)** 

The learned autber goe9 on to say ; 

“It is submitted that the later decision of the Privy 
Council in Secrctaru of St at e v. Chell iham Rama Rao , 
39 Mid. 617 : (A I. R. (3) 1916 P. C. 21) is not in 
conflict with their Lordships* earlier pronouncements 
(vide Bhxndfiyachal wRamghanb 57 All. 278: (A.l.R. 
(21) 1934 All. 993 F. B )). Observations of tho Indian 
High Court3 founded on Secretary of State v. Chelli • 
ham Rama Rao t 39 Mad. 617 : (A 1. It (3) 1916 P. 0. 
21)) that cases in which the pluintiff claims relief on the 
basis of his t tie, Art. 142 has no application, and that 
in all 6uits for possession of immovable property, as soon 
as plaintifl’s title is ei'ber admitted or proved the 
burden of establishing adverse posession lies on or 
shifts to the defendant, or again that ‘Art. 144 applies 
to all suits for possession based on plaintiffs title and 
to all cases where the plaintiff has proved his title,* are 
incautiously wide and apt to mislead. See Bh\ndhya m 
chal v. Ramgharxb 57 All.>278 (A. I. R (21) 1934 All. 
993 F. B.). Tho correct view is that Art. 144 (being 
only a residuary article) cannot apply to cases of 
dispossession which come properly under Art. 142 (see 
Md. Amanulla Khan v. Badan Singh, 17 Cal. 137 at 
p. 143 : (16 I. A. 148 P. C) and that tho application 
of Art. 112 la not excluded (in such cases, i. e. of 
dispo session) mn-cly because tho plaintiff is suing on 
the basis of his title. Indeed, as the Privy Council have 
repeatedly pointed out in cases decided under Art. 142, 
in all aotion3 of ejectment, it lies upon the plaintiff to 
provo hi3 own titlo. It lies upon the plaintiff to prove 
not only a title as again-t the defendants to the posses¬ 
sion, but to provo that tbo plaintiff had been dis¬ 
possessed or had discontinued to be in possession of the 
lands within the 12 years immediately precediig the 
commencement of the suit (see Mohimachtoxder V. 
Mohesh Chunder , 16 Cal. 473 : (18 I. A. 23 P. 0.).” 

(6) In Premeswar Das v. Madhub Chandra t 
8. A. NO. 2080 Of 1915: (A. I. R. (37) 1950 Assam 66) 
this Court had occasion to deal with this aspect 
of the case. In our judgment, we relied upon 
the decision of their Lordships of tho Privy 
Council, to which we have referred, and to a 
decision of the Full Bench of the Lahore High 
Court, Dxhan Lai v. NaramDas t a. I. R. (22) 
1935 Lab. 476 : (16 Lab. 442 F. B.). So far as the 
facts of the present case are concerned, there is 
the definite allegation made by the plaintiff 
in the plaint that he was dispossessed on a certain 
date. The lower appellate Court came to the 
conclusion that the appellant was dispossessed, 
not on the date alleged by him but some 16 or 
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16 years before the institution of the suit. As 
we understand the judgment of the lower appel¬ 
late Court, it has come to the conclusion that 
the appellants were dispossessed not only of 
their physical possession but also constructive 
possession. 

[7] In Bhindhyachal v. Ranighanb t 67 ALL. 
278 : A.t.R. (2i) 1934 all. 993 F.B ), the question 

referred to the Full Bench was: 

“Where a plaintiff, who wa9 a coebarer with eome of 
the defendants who transferred a part of the property 
to third parties, admits in the plaint that he wa3 
dispossessed by the transferees some time prior to the 
institution of the eait, Art. 142 and not Art. 144, Limi¬ 
tation Aot applies to the suit.'* 

Sulaiman 0. J. delivering the judgment of the 
Full Bench, observed : 

“There are no words in this article which would 
confine its applicability to suits based on possessory 
title only, or confine it to plaintiffs who claim the pro¬ 
perty wholly and are not cosharers or co owners with 
the defendants.” “The burden of proving the date of 
the dispossession or discontinuance of possession under 
Art. 142 must be on the plaintiff who, in order to 
snccefd, must show that the dispossession or discon¬ 
tinuance of possession was not prior to twelve years 
before the suit was hied.” 

The learned Cuief Justice, referring to a decision 
of the Allahabad High Court in Ranhaiya Lai 
V. Girwar , 61 ALL. 1042 : (A.I.R. (16) 1929 ALL. 
763) stated : 

“In that case, no doubt the learned Jadges expressed 
the opinion that this article is restricted to suits in 
whioh the relief for possession sought by the plaintiff 
is based on what may be styled as possessory title. In 
my opinion, there Is no justification for limiting the 
soope of this article to suoh 6uits only.” 

[8] Sulaiman 0. J. then referred to the 
earlier decisions of the Privy Council in Mohima 
Chunder v. Mohesh Chunder, 16 oal. 473 : (16 
I. A. S3 p. o.) and Md. Amanulla Khan v. Badan 
Singh, 17 oal. 187 : (16 I. A. 148 P. o.) and re. 
marked that the deoision of their Lordships of 
the Privy Council reported in these oases were 
not brought to the notice of the learned Judges 
who decided the case of Kanhaiya Lai v. 
Girwar, 61 all. 1012 : (a. I. R. (16) 1929 ALL. 
768), and referred to another case of the Allahabad 
High Court in Kalian v. Mahomed Nadi Khan, 
66 ALL. 209:(A.I.B. (20) 1939 ALL. 776), observing 
that 

"the learned Jadges themselves emphasised the faot 
on p. 216 that in the plaint the plaintiS did not allege 
that the plaintiff, while in possession, was dispossessed.” 

[9] We ourselves think that where a plaintiff 
has been found to have been dispossessed or has 
discontinued possession on a certain date, the 
burden lies on him to prove that the suit was 
brought by him within 12 years of that date, 
and upon bis failure to discharge the burden, 
his suit is liable to be dismissed by reason of 
Art. 142, Limitation Aot. 

[10] The lower appellate Court has held in this 
ease that the appellants were dispossessed more 


than 12 years before the institution of the suit' 
In this view, we think the appellants’ suit was 
rightly dismissed as being time barred under 
Art. 142, Limitation Act. We accordingly con¬ 
firm the judgment and decree of the lower 
appellate Court, dated 17th September 1946, and 
dismiss the appeal with costs. 

V.B.B. Appeal dismissed . 


A. I. R. (37) 1950 Assam 59 [ G . N. 21.'} 
Thadani Ag. C. J. and Ram Labuaya J. 

Gopi Kavta Bhuiya — Appellant v. Kali- 
kanta Bhattacharjya and others — Respon¬ 
dents. 

Second Appeal No. 803 of 1947, Decided on 22nd 
July 1949. 

(a) Civil P. C. (1908), O. 34. R. 7 (!) (c) (1) _ 
Preliminary decree in redemption suit made final— 
R, morigagee, purchasing mortgaged property in 
execution — B t subsequent mortgagee of part of 
properly, suing tor redemption of R's mortgage — 
Preliminary decree passrd — R depositing amount 
due to R as directed — Representatives of R, who 
died in meantime, executing release deed in favour 
of mortgagor — Deed stating that representatives 
had no rights left in property and that possession 
had been delivered to mortgagor — Deed produced 
in Court — Money deposited by D paid to repre¬ 
sentatives — Deed held rcconveyed property to 
mortgagor and representatives of R could not 
claim lull ownership of property or equity of 
redemption. [Para 31] 

lb) Civil P. C. (1908), O. 34, R. 1 _ Redemption 
suit against prior mortgagee — Puisne mortgagee 
Impleaded but held to be not necessary patty — 

Sale of property in favour of prior mortgagee _ 

Rights of puisne mortgagee are not affected. 

Where B the puisne mortgagee, waa Impleaded in 
the redemption euit against tbe prior mortgagee, but it 
was held that he wa9 not a neoesaary party to the suit 
and he was again impleaded in execution proceedings 
and on his objection his name was struck off : 

Held that the litigation oalminating in the sale of 
the property in favour of the prior mortgagee did not 
affect tho rights of B as a subsequent mortgagee. 

(Para 17] 

Annotation : (’44-Com.) Civil P. 0.. O. 34, R. 1. 
N. 19. 

(c) Transfer of Property Act (1882), S. 91 — Suit 
for sale by prior mortgagee — Puisne mortgagee 
not impleaded — Prior mortgagor purchasing pro¬ 
perty in execution — Puisne mortgagee his right 
to redeem mortgage—On redemption equity reverts 
to mortgagor (Obiter). 

Obiter : If a puisne mortgagee Is not iraploaded by 
a prior mortgagee In hie suit for sale, he has tbe right 
to redeem the mortgage notwithstanding that the first 
mortgagee purobastd the property in the execution of 
his decree for sale and on redemption by him the decree 
and the sale are vaoated and the equity Teverts to tho 
mortgagor : A. 1. R (17) 1930 Pat. 670 and 25 AU. 
888 (F. B.), Bel. on ; 24 All. 185, Expin. (Para 25] 

Annotation : (^S-Oom.) T. P. Aot, S. 91 f N. 2, 
Pt. 6. 

(d) Civil P. C. (1908), O. 34, R. 8 - Redemption 
by act of parties — Absence of final decree does 
not aiiect its validity. 
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The absence of a formal final decree dees not affect 
the validity of redemption by act of parties on which 
the Court has set its seal of approval. [Fara 32] 

Annotation : (Mi Com.) Civil P. C . 0. 34, R. $, 
N 3. 

(e) Transfer of Property Act (1852). S. 43 -Prior 
mortgagee purchasing mortgaged property in execu¬ 
tion of iinal decree in redemption suit — Puisne 
mortgagor suirg tor redemption of prior mortgage 

— Prior mortgagee ordered to reconvey p operty 
to mortgagor on deposit oi redemption money by- 
puisne mortgagee—Mortgagor executing sale deed 
of property beiore property was reconveyed to him 

— Subsequent acquisition of title by mortgagor — 

— Purchaser held could enforce sale deed. 

Toe prior mortgagee got the preliminary decree in a 
redemption suit against him made final and in execu¬ 
tion himself purchased the mortgagetd property.-There¬ 
after the puisne mortgagee sued the mortgager and the 
prior mortgagee for redemptioo cf t^e prior mortgage. 
The Court direcud him to deposit the redemption 
money in Court and‘ordered the prior mortgagee to 
reconvey the mortgaged property to tbe mortgagor if 
the redemption money was deprsiled. The redemption 
money was accordingly deposited. Before tbe property 
was reconveyed to the mortgagor he executed a sale deed 
of the property: 

Held that the purchaser could enforce the ea’e deed 
against the mortgagor by reason of bis subsequent ac¬ 
quisition of title on e^uitub'e grounds. (Para 35] 

Annotation : ( 45-Com.) T. P. Act, S. 43, N. 2. 

S. R. Ghoie , Lipin Behiri Das and Chandi Ram 
Lahkar — for Appellant. 

K. R. Barozah , R. K. Ouudhury and D. N. 
Medhi — for Respondents. 

Ram Labhaya J.— The fact3 giving rise to 
this appeal are as follows : 

[ 2 ] The land in suit measuring 16 B. 2 K. 15 
Ls. of Nisf Kberaj Patta No. 5 was originally 
part cf N. K. Patta No. 1 cf Upparabar- 
bheg mouza, Sonkani village cf the 30 >ear 3 
settlement-. The patta stood in the name of 
several co-sharers, One of these co-sharers was 
Bolodev, father of Ealikanta, defendant 6 in the 
present case. The share of Kalikant’s father in 
Patta No. l came to about 56 B. 2 K. is Ls. Patta 
No l was partitioned iu partition Case No. 40 
of 1928-29 and divided into three separate pattas. 
Ka!ikant3, whose father had died by that time, 
got a separate Patta No. 5 covering his share of 
the land, viz, 26 B. 2 K. 18 L9. 

[3] Ealikanta and his father had mortgaged 
16 B. 2 K. 15 Ls. of land to Rahiram on 56;h 
April 1952. Rahiram is the father of defen¬ 
dants 1, 2, husband of defendant 3 and brother of 
defendants 4, 5. The mortgage consideration was 
Bs. 600 and the mortgage was with possession. 
Some five years later, Ealikanta, defendant 6, 
mortgaged 6 B. 2 K. 4 Ls. to Bantiram on 4th 
Falgoon 1334 B. 8. (1927) out of tbe land mort¬ 
gaged to Rahiram. The consideration was Rs. 200 . 
Id 1929, Ealikanta instituted a redemption Suit 
No. 1569 of 1958 8giinst Rahiram. Bantiram 
was also impleaded along with two other 
mortgagees with whom we are not concern¬ 


ed in th’s litigation. It was held that Banti. 
ram and the two other mortgagees were not 
necessary parties. The suit was dismissed 
against them. It was decreed against Rahiram. 
Plaintiff was directed to deposit money due to 
Rahiram on his mortgage. He failed to deposit 
the money. Rahiram got the decree made final 
and in pursuance cf the direction in the decree 
for sale of the mortgaged property got the pro¬ 
perty auctioned in execution and purchased it. 
Bantiram, who was not treated a3 a necessary 
party in this litigation, sued both Ealikanta, the 
original mortgagor and Rahiram, the auction 
purchaser, for the redemption of the property 
mortgaged to defendant Rahiram and also 
prayed in the alternative for a decree for the 
principal amount due to him in addition to some 
compensation which he claimed for beiDg kept 
out of possession to which, he alleged, he was 
entitled under his mortgage. This suit wa3 resist¬ 
ed by Ealikanta, the mortgagor and Rahiram, 
predecessor in interest of defendants 1-5. Kali 
kanta pleaded that plaintiff had no right to 
redeem as he had not paid the consideration for 
the mortgage in his favour. He also resisted the 
suit on other grounds with which we are not 
concerned. 

[ 4 ] Rahiram's defence was that he was the 
first mortgagee and had purchased the property 
in execution of the final decree in the redemp¬ 
tion suit. He thus became the full owner of the 
property and there wa3 no mortgage in existence 
which Bantiram, as a puisne mortgagee, could 
redeem. It wa3 pleaded inter alta that tbe suit 
was barred by limitation. 

( 5 ] Mr. S. K. Das, the learned Saaar Mun- 
siff, Gauhati, who heard the case, found that 
the claim fer the principal money and com¬ 
pensation were both barred. The claim for 
principal was held barred by the provisions 
contained in order 2 , R. 2 , Civil P. 0. He 
further found that tbe claim for the recovery 
of money was barred by time. On the main 
question in the case as to whether Bantiram was 
bound by the decree and sale in favour of 
Rahiram, be found in favour of Bantiram. He 
pointed out that the suit against Bantiram was 
dismissed on the ground that he was not a ne¬ 
cessary party. Rahiram impleaded him in his 
execution application. On bis objection his 
name wa3 struck off. In these circumstances, 
he could not be regarded a3 a party to the 
proceedings which culminated in the sale of the 
property. He was not given aDy chance to 
assert or enforce bis rights. He, therefore, was 
not bound by the decree or the eale. He referred 
to S. 101 , T. P. Act in support of the view that 
the mortgage in favour of Rahiram could not 
merge in the equity of redemption and Banti- 
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ram, as subsequent mortgagee, could redeem the 
mortgage in favour of Rahiram. The plea that 
Bantiram as a usufructuary mortgagee oould 
not redeem did not find favour with the learned 
Munsif. He thought that the mortgage in favour 
of Bantiram was an anomalous mortgage and 
held in view of the circumstances of the parti¬ 
cular case that bis right to redeem the prior mort¬ 
gage was subsisting. As a result of his findings, he 
dismissed Bantiram’s suit against Kalikanta but 
deoreed it on contest as against Rabiram and 
directed him to pay into ihe Court a sum of 
rs. 600 within six months from the date of the 
order and ordered further that on his paying 
into the Court the said amount, defendant 9 (Ra¬ 
hiram) shall retransfer at his cost and free from 
all encumbrances the entire mortgaged land to 
the original owner 1 (thereby affecting redemption 
of the mortgage property to him)’. The order 
dated 98th August 1941 was followed by a preli- 
minary deoree. The preliminary decree wa3 in 
the usual form. It direoted that on payment of 
the amount found due by the plaintiff defendant 
9 (Rahiram) shall bring into Court all documents 
in his possession or power relating to the mort¬ 
gaged property in the plaint mentioned, and all 
such documents shall be delivered over to the 
plaintiff or to such person as be appoints, and 
the defendant Bhall, if so required, reconvey or 
retransfer the said property free from the said 
mortgage and dear of and from all encumbrances 
created by the defendant or any person olaiming 
under him or any person under whom be claims, 
from all liability whatsoever arising from the 
mortgage or this suit. It was further ordered 
that in default of payment, defendant could 
apply to the Court for a final deoree that the 
plaintiff shall thenceforth stand absolutely de¬ 
barred and foreclosed of and from all right to 
redeem the mortgaged property. No final deoree 
was passed in the case, 

[6] On 96th June 1949, heirs of Rabiram, 
defendant 9 in Bantiram’s case, including two 
minors who were represented by their mother 
(the other representatives of Rahiram being his 
widow and two brothers) exeouted a Muktinama 
or "Release” in favour of Kalikanta. It referred 
to the suit instituted by Bantiram against Kali¬ 
kanta and Rahiram and aho to the fact that 
Bantiram got a redemption deoree as a result of 
the said suit under whioh he had to pay Rs. 600 
to Rahiram for redeeming the mortgage land, 
and Rabiram was, on this payment, to retrans¬ 
fer the mortgage property free from all encum¬ 
brances to Kalikanta. The executants admitted 
that Bantiram had deposited the amount of 
Be. 600 in Court and they, as legal represents, 
tives and co-sharers of Rahiram, in considera¬ 
tion of the sum of bs. 600 lying in deposit were 


executing the deed of release. They also stated 
that from that day they will cease to have any 
claim over the land mortgaged in favour of 
Rahiram. The deed contains a recital to the 
effect that the possession of the land has been 
delivered to Kalikanta. 

[7] On 13th July, the deed of release was filed 
in Court. The learned Munsiff treating it as a 
deed of reconveyance by th9 heirs of Rahiram 
in favour of Kalikanta, defendant 1, ordered 
that the proceedings be closed and directed that 
the amount deposited be paid to the heirs of 
Rahiram On 14th July 1942, the sum of Rs. 600 
was withdrawn by the heirs of Rahiram through 
their pleader. On 23rd February 1942, before 
the release deed was executed, Kalikanta had 
sold the land now in dispute to Gopikanta, the 
plaintiff in the present case, for Rs. 1000 . 

(81 Plaintiff’s case is that when the Court 
passed the redemption decree in favour of Banti¬ 
ram, Kalikanta approached him and proposed 
to sell the land to him for Rs. 1000 . He agreed 
to purohase it and according to the arrange, 
ment between them, out of the sale considera¬ 
tion, he deposited Rs. 600 for payment to the 
heirs of Rahiram. He also paid a sum of Rs. 3oo 
to Bantiram. The two mortgagees on the pro¬ 
perty were thu9 redeemed. He paid the balanoe 
of Rs. 100 to Kalikanta and in consideration of 
these payments, the sale deed in his favour was 
exeouted. On the basis of the sale deed he tried 
to obtain a mutation. It was found in the course 
of the mutation proceedings that certain dag 
numbers mentioned in the sale deed in his favour 
did not appertain to patta 6 lands. The muta. 
tion attested in his favour was, therefore, only 
a9 an owner of unspecified land in patta 6. For 
the rest, he was direoted to establish his title in 
the civil Court. In pursuance of this direction, 
plaintiff has sued for a declaration of his title 
to the land now in suit and also for the oonfirma. 
tion of bis possession, which, he alleges, he got 
from the heirs of Rahiram when the mortgage 
in their favour was extinguished in terms of the 
order passed in Bantiram's case, Kalikanta, heira 
of Rabiram and his oo-sharers are the principal 
defendants in the case, 

[9] The defence set up by the representatives 
of Rahiram w«b that plaintiff had no oause of 
action against them and that the sale deed in 
his favour had been obtained by fraud. They 
did not take any interest in the litigation after 
putting the written statement. They did not 
produce any evidence and the learned Jadge 
observed that these defendants bad no interest 
in the land and that must be the reason for their 
not taking part in the proceedings at the time 
of hearing. Kalikanta, defendant 6, was the 

really contesting defendant in the trial Court. 
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He resisted the suit by pleading that be had not 
sold 1 G bighss of land to the plaintiff. He ad¬ 
mitted having sold 5 B 4 K 10 Ls. out of the 
land in dispute to the plaintiff for a sum of 
Its. 1000. He denied plaintiff's possession of the 
suit property, and claimed that he was in pos- 
session of the property. 

[10] Six issues were framed in the ca=e. We 
are not concerned with the first two issues at 
this stage. They relate to the form of the suit 
and its constitution. The rest of the issues are 
as follows: 

(3) Whether the plaintiff has any cause of action 
against defendants 1 to 5? 

(4) Whether ihe plaintifi had purchased 16 R. 2 K. 
15 Ls. ot lauds from defendant C on 23rd February 
1942 for Rs. 1000? If so, whether wrong dags of diffe¬ 
rent pattas were recited in the deed and whether the 
plaioiifl is in possession of the suit land? 

(5) Whether ti e plaintiff is entitled to a decree to 
the extent o( 16 B 2 K. 15 Ls. of N. K. Patta No. 6? 

(6) What relief, if any, is the plaintifi entitled to? 
The finding on issue no. 3 was that defen. 
dants 1-5 had absolutely no interest in the 
suit land. They had taken no active part in 
defending the euit and in the opinion of the 
Court they should have been added as merely pro 
forma defendants. The Judge however recog. 
nised that the objection from defr-Ddant l to the 
mutation in plaintiff's favour was the real rea- 
son why they had to bo impleaded a9 contest- 
ing defendants. The learned Judge was empha¬ 
tic in his finding that Kalikanta bad sold the 
land in suit to the plaintiff for Rs. loro and 
certain wroDg cumbers were entered by some 
mistake. He was also clear in his finding that 
the entire land was in possession of Rahiram 
originally and after his death his heir 3 when 
executing the release deed delivered up posses. 
Eion and that plaintiff was in possession as ah 
leged by him. It is worthy of note that no evi¬ 
dence was led on behalf of the defendants 15 
on the point that they wer< still in possession. 
Kalikanta claimed that he was in pos-ession. 
He produced three witnesses. The testimony 
of these witnesses was not believed As a result 
of these findings, the suit was decreed. 

[11] Two separate appeals were preferred. 
One by defendants 1 - 2 , representatives of Rahi- 
ram and the other by Kalikanta, the original 
mortgagor. Theso appeals were heard together. 
Three points were raised. It was urged first, 
that the tnul Court had no pecuniary jurisdic. 
tion to hear the euit. The second contention 
raised was that Kalikanta had do saleable in- 
terest in the euit land on 23rd February, the 
date of the alleged sale to the plaintiff. Lastly, 
it was argued that Kalikanta had sold only 
6 B. 4 K. 10 Ls. out of the land in euit. The 
learned Second Additional Judge, who had also 
heard suit NO. 128 of 1940 and had passed the 


preliminary decree in that suit, overruled the 
objection a3 to the absence of jurisdiction in the 
trial Court. He agreed with the trial Court in the 
finding that the whole of the land in dispute was 
sold by KalikaDta to the plaintiff and not 5 bighas 
and odd as alleged by him. On the main point 
in controversy as to whether Kalikanta could 
sell the property on 23rd February 1942, he found 
that there was no deed of reconveyance in 
favour of Kalikanta as required by the terms 
of the preliminary decree on 23rd February 1942. 
Rabiram’s title in the suit land was, therefore, 
intact and had not passed to defendant Kali! 
kanta. He could not, therefore, convey any valid 
title to the plaintiff on the day he executed the 
sale deoi in bis favour. On the question of 
possession, he remarked that plaintiff's evidence 
appeared to him unsatisfactory aDd he was 
reluctant to believe that plaintiff had really 
taken possession of the land from the heirs of 
Rahiram. 

[ 12 ] He also observed that the Sadar Mun- 
siff was not quite correct in remarking that 
defendants 1-5, heirs of Rahiram, had not 
evinced any interest in the suit and were not 
having subsisting interest in the suit land. He, 
however, expressed the view that the defendants 
were not sufficiently diligent in defending the 
suit and practically allowed their caso to go by 
default and created an unfavourable impression 
iu the mind of the learned Mansiff about their 
earnestness. It is necessary to note that one other 
contention was raised beforo the learned Addi¬ 
tional Judge. This was to the effeot that the 
decree in the Title Suit No 128 of 1910, was in¬ 
effective and had no effect on tho rights of 
defendants 1-5 in the equity of redemption and 
that in any case tho decree cculd not adversely 
affect the rights which they had in that part of 
the property which had not been mortgaged to 
Bantiram. This contention was given up at the 
hearing though it was pressed that as no final 
decree capable of execution was passed in Banti- 
ram's Suit (No. 128 of 1940), Kalikanta could 
acquire no rights in the property under that 
decree. This view also seemed to find favour 
with the learned Judge. He allowed tho appeal 
and dismissed the plaintiff’s euit with costs in 
both the Courts. Plaintiff has appealed to this 
Court. 

[13] His learned counsel Mr. Ghose has 
contended that the sale in execution of the 
decree in favour of Rahiram conferred no in¬ 
defeasible title on him. His title was subject 
to the second mortgagee’s right of redemption. 
On the exercise of this right the sale ceased to 
exist and the purchaser was driven back to his 
position as a mortgagee and could bo redeemed 
as such. The second mortgagee oould disregard 
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the sale. He was not impleadedjn the previous 
suit for sale and was not affected by the decree 
or the sale. If he redeemed the prior mortgage— 
as he had the undoubted right to do—the equity 
of redemption would revert to the original owner. 
The first mortgagee, who became purchaser in 
execution of his deoree by sale would be reduced 
to the position of a mortgagee. It is only then 
that he could be redeemed. If redemption of bis 
mortgage was possible, the eqaity must go back 
to the original mortgagor. He argues, therefore, 
that the legal effect of the redemption decree in 
Bantiram’s Suit No. 128 of 1940 wa9 to revive the 
equity in Ealikanta. He further urges that as both 
the mortgages on the property had been redeem¬ 
ed, Ealikanta could validly transfer the property 
to the plaintiff. It was contended in the alternative 
that even if the equity of redemption coold have 
been retained by Babiram, it was not so retained. 
He did not offer to redeem Bantiram. He did not 
want to exercise the right of redeeming him whioh 
he had aoquired by purchasing the property. He 
did not even oppose redemption of the entire 
property though Bantiram was a mortgagee of 
only a portion of the property mortgaged to 
to Rahiram. Rahiram might have claimed full 
ownership of the part of the property whioh was 
not mortgaged to Bantiram. Even this right 
was not availed of. The order directed that 
Bantiram should deposit R9. 600 for redemption 
of Rahiram'a mortgage and then the property be 
reconveyed to Ealikanta. In these circumstances, 
the order could only be for redemption in favour 
of Bantiram on payment of Bs. 600 . The sum 
of Bs. 600 was deposited by Gopikanta, plaintiff, 
on behalf of Bantiram under an arrangement. 
Bantiram's mortgage money was also paid by 
the plaintiff. On deposit of Bs. 600 , a deed deB. 
oribed as a deed of release was executed by the 
representatives of Rahiram. who had died in the 
meanwhile, acknowledging the extinction of the 
mortgage and reconveying the property to Eali. 
kanta by aotual delivery of possession. It is 
olaimed that the dooument executed by the re. 
presentatives of Rahiram, (defendants 1 . 6) 
amounted to a deed of transfer. It was aocepted 
by the Court as such. The property stood recon. 
veyed and Kalikanta also could, therefore, 
transfer it to the plaintiff. There was no impe- 
d.ment in the way of Kalikanta transferring the 
property to him. It is argued that it is not open 
to defendants l. 6 to olaim or assert rights whioh 
Rahiram might have olaimed before the redemp. 
. d0 ° r0e . m Bantiram's suit, partionlarly in 

view of their compliance with the preliminary 
deoree after it was passed. ‘“unary 

(Hi Respondent's oase put before us is that 
aa a result of the sale in bis favour Rahiram 
became tbh lull owner of the property. He 


was a mortgagee before. By his sale he ac. 
quired all the rights of the mortgagor also. 
But these rights did not merge; they remained 
distinct. Bantiram's suit was for redemption of 
the mortgage in favour of Rahiram. The redemp¬ 
tion in pursuance of the decree did Dot affect 
the ownership of the equity of redemption. The 
judgment and the decree likewise could have no 
effect on it. The direction in the judgment that 
the propsrty bs conveyed to Kalikanta was 
illegal and not binding. The 'release' is explained 
as a dooument by which the mortgage in favour 
of Rahiram was redeemed and it is contended 
that even this does not affect or convey to Kali¬ 
kanta the equity whioh vested in Rahiram. Kali¬ 
kanta, therefore, was not in a position to convey 
the ownership to the plaintiff. It is also pointed out 
that Bantiram was a mortgagee of a part of the 
property only. He could not be allowed to 
redeem the whole. The decree could not oover 
the area beyond that which was mortgaged to 
Banti. He could redeem only that much. The 
judgment is oharactersied as apparently illegal 
in this Court also. The upshot of the argument 
is that Rabiram’s representatives (defendants l- 
6) are still full owners of about 10 bighas of land 
and they are also' owners of the equity of re. 
demption of the remaining area. Kalikanta, 
therefore, had absolutely nothing to convey to 
the plaintiff. No separate argument was add res- 
Bed to us on behalf of Kalikanta. 

[15] There can be no manner of doubt as to 
what passed to Rahiram at the sale in execution 
of the decree passed in the redemption suit in. 
stituted by Kalikanta. The sale undoubtedly 
was of the mortgaged property. Rahiram, there, 
fore, stepped into the shoes of the mortgagor. 
He purchased the property and wa9, therefore, 
its owner. The sale, however, was subject to the 
oharge of Bantiram. He was a subsequent 
mortgagee of a part only. He could recover his 
money from the security that he had under his 
own mortgage. He could also redeem that part as 
by reason of the sale of the property to Rahiram, 
the first mortgagee, the seourity had become 
divisible. The last proviso to s. 60 , T. P. Aot 
permits redemption of a share of the property 
where a mortgagee has acquired in whole or in 
part the share of a mortgagor. Bantirom could 
redeem the whole only if the mortgagee did not 
resist suoh a move. > 

[ 16 ] Rahiram, the first mortgagee, resisted 
the redemption of the entire property on the 
basis that his own mortgage did not exist. He 
did not take up the more advantageous position 
that his mortgagee rights had not merged in 
the eqmty of redemption by reason of the sale 
in his favour. The position he took up was 
obviously untenable. The sale in his favour was 
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subject to the right of Bantiram to redeem him 
or to recover the amouut due to him from the 
sale of the property. His rights under bis mort¬ 
gage could not te adversely affected by the sale 
of the property in execution of the decree on 
the basis of a prior mortgage if be was not a 
party to the suit. As held in Cdho Dass v. Gir- 
dhari Lai, a. I. R. (2S) 19U Lab 96: 193 I C. 6C6, 
a puisne mortgagee, who is not impleaded in a 
previous suit by the prior mortgagee, is entitled 
to disregard the decree and sale in the previous 
suit and to fall back on the original mortgage. 
This position is also recognised in Madhuram 
Hazard:! v. Bholowj Chutiya, A. I. R. (12) 
1925 Cal. £9 : (66 I. 0. 193). It has also been 
clearly brought out in Sailendra Nath v. Ama- 
rendra Nath, A. I. R. (28) 1941 Cal. 484 : (I. L R. 
(1941) 1 Cal. 514), where it laid down that: 

“if a mortgagee leaves out a puisne mortgagee or a 
person interested in the equity of redemption and 
obtains a decree, the security is not merged in the 
decree and extinguished. If a sale takes place in execu¬ 
tion of a decree in such a defectively constituted suit, 
the purchaser at a Court sale acquires the right of the 
mortgagee plaintiS and of the defendant purchaser 
provided that equity of redemption was not entirely 
unrepresented in that suit.' 

The rule so laid down is subject to the obvious 
condition that the decree and the sale do not 
affect the right of the puisne mortgagee to redeem 
the prior mortgage if he wished or to bring the 
property to sale by the enforcement of bis owd 
mortgage. When Rahiram purchased the pro- 
perty in execution of his decree on the mort- 
gage, he purchased it subject to the rights of 
Bantiram that he bad on the date of bis decree 
od the basis of the mortgage in his own favour. 

[17] Bantiram, the puisne mortgagee, was 
impleaded in the redemption suit by Kalikanta, 
but it was held that he was not a necessary 
party to the suit. He was again impleaded in 
;execution proceedings and on his objection his 
name was struck off. In these circumstances it 
i3 agreed by counsel on both the sides that the 
litigation culminating in the sale of the property 
in favour of Rahiram did not affect the rights 
of Bantiram as a subsequent mortgagee. 

[18] Bantiram’s suit (No. 123 of 1940) was for 
redemption of the entire property as a puisne 
mortgagee. The Court came to the conclusion 
that plaintiff was entitled to redeem the property 
on payment of Rs. 60(7 He was directed to 
deposit as. 600 in Court. It wa3 further ordered 
that Rahiram, the auction-purchaser in the 
previous suit, shall, on deposit of the amount by 
the plaintiff, transfer the property to Kalikanta 
the original mortgagor. Mr. Ghose states that 
the direction embodied in the order of the Court 
was in accordance with law. He argue3 that 
Bantiram had the undoubted right to redeem 


A. I. R. 

the prior mortgage. For him the decree and the 
sale bad no existence. If he could redeem the 
mortgage, is must be in existence For his pur¬ 
poses it had to be revived inspite of the previous 
sale of the property. When the mortgage was 
revived, the equity reverted to the original 
mortgagor notwithstanding the fact that Rahi¬ 
ram at the auction sale had purchased the 
property including the interest of the mortgagor. 
He relies in support of this contention on 
Dhana Koeri v. Rim Keical Alur, A. I. B. (17) 
1930 pat 670: (to Pat. 197). In that case pro¬ 
perty was first mortgaged to Barhamdeo Rai 
under a simple mortgage by the father of the 
plaintiffs. He then gave a usufructuary mort- 
gage of the property to the father of the defen¬ 
dants in 1900. Barhamdeo sued upon his mort. 
gage aDd obtained a decree in execution of which 
he purchased the land. In this suit, the subse¬ 
quent mortgagee was not impleaded. Barhamdeo 
failed to get possession in execution. In 1911, he 
sued the original mortgagor and the subsequent 
mortgagee. In that suit a decree was passed 
directing that defendant-mortgagee should re¬ 
deem the plaintiff, the prior mortgagee and if 
they fail to do so, the plaintiff (auction purchaser 
of the property) should redeem them. Tbe defen. 
dant mortgagees redeemed Barhamdeo who had 
become the owner under the sale. Tbe original 
mortgagor then instituted a suit against tbe 
usufructuary mortgagee for redeeming his mort¬ 
gage on payment of the amount due on both the 
mortgages. The prior mortgagee Barhamdeo, it 
appears, wa3 no party to tbe suit. The second 
mortgagee resisted the suit. Tbe view taken 
by the Division Bench of the Patna High Court 
was that Barhamdeo in his suit had taken a 
stand on his mortgage and in the alternative 
on hi3 equity of redemption. He wa3 entitled to 
adopt this course by virtue of the sale in his 
favour. But when he was redeemed by the 
pusine mortgagee, tbe equity revived in favour 
of the original mortgagor for after accepting 
his dues under his mortgage he could not 
retain the equity of redemption. The second 
mortgagee, who redeemed him, could only be 
subrogated in his position 83 a mortgagee. The 
equity must go back to the mortgagor. It was 
held, therefore, that 

“the consequence of redemption by the usufructuary 
mortgage wa9 that tbe mortgage was satisfied and 
therefore ipso facto the decree and the 6ale were 
vacated, and that equity came again into the hand3 
of the original mortgagor because the second mort¬ 
gagees paid only for the first mortgage.” 

[19] Mr. Ghose has also referred us to the 
Full Bench decision of the Allahabad High 
Court reported in lYahiunvi'sa v. Gobardhan 
Dass , 25 ALL. 383 : (1903 A. W. N. 86 F. B.). 
The owners in that case wereHabiban and Bina. 
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They mortgaged the property first to Kaim 
Ali Khan and others for bs. 1600. Later od, one 
of the two mortgagors mortgaged i/4th share 
of the same property to one Gobind Ram. The 
mortgages were simple. The first mortgagee 
brought a suit for sale and obtained a decree. 
A judgment creditor of the decree-holders 
(Bangshi Dhar) got the decree attached and 
having put up the mortgaged property for 
sale, purchased it himself for rs. 1050. He then 
sold it to Wabid-un.nissa and Jan Muhammad. 
They, in their turn, mortgaged it to DuDgar 
Singh. 

[ 20 ] Gobind Ram, the second mortgagee, 
brought a suit for sale on his mortgage and 
obtained a decree, in execution of which he 
sought to bring it to sale but was not permitted 
to do so by reason of the prior sale of the pro¬ 
perty. Ho thereupon assigned his decree to 
Gobardhan Das. This Gobardhan Das stepped 
into the shoes of second mortgagee. He then 
instituted a suit for redemption of the first mort¬ 
gage on the ground that the puisne mortgagee 
whom ho represented had not been made a party 
to the first suit. He prayed for redemption and 
possession of the property. 

[21] After the institution of the suit, the first 
mortgagee who had realised only Rs. 1050 out of 
the mortgage through Banshidhar sold the re¬ 
sidue of the mortgagee rights to Pra3adi Lai. 
He was made a defendant in this case. 

[32] Wahid-un-nissa and Jan Mahammad, 
the representatives of Banshidhar, the auction- 
purohaser, were also defendants. It was held 
that the second mortgagee was entitled to redeem 
the whole of the property on payment of the 
amount due to the first mortgagee. The dispute 
was as to how the money was to be distributed 
amongst the rival defendants. Wahid-un-nissa 
And Jan Mahammad, as representatives of the 
purchaser of the property in oourt sale, claimed 
the whole amount. This they oould do only on 
the basis that the property vested in them. The 
transferee from the first mortgagee's (Parsadi 
Lai) claimed that he was entitled to the whole 
amount less than bs. 1050 to which Wahid-un- 
nissa and Jan Muhammad were entitled as 
representatatives of Banshidhar (auotion-pur. 
•ohaser). It was contended on behalf of Parsadi 
Lai that 

"the auotion-purchaser was under tho olroumstanoes 
only entitled to hold up the first mortgage, to satisfy 
whioh the Bale took plaoe, aa a shield; that the measure 
of the shield was the amount due on the first mort- 
gage; but that In no event oould the amount reoovera* 
ole by him or bis assignees exceed the sum which he 
had actually paid lor the property.” 

This contention prevailed and it was held that 
Parsadi Lai, the representative of the first mort- 
gagee, was entitled to the whole amount which 
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was payable on redemption with the exception 
of the sum of Rs. 1050 paid by Banshidhar at 
the auction sale. Banshidhar’s representatives 
were found entitled only to this sum. 

[23] Dealing with the rights of the auction- 

purchaser, Blair, J. observed 
"that Banshidhar had notice, actual or constructive, 
that ha was purchasing a defeasible title must be taken 
for granted. He must be taken tc have known that the 
sale at which he bought was voidable at the will of the 
second mortgagee, who had only to redeem the first 
mortgage to enable him to put up the property for sale 
io satisfaction of both incumbrances. As against tho 
second mortgagee he had acquired absolutely no title. 
However, the second mortgagee has redeemed tho first 
mortgage, and has totally nullified the purchase by 
Banshidhar and all devolutions whioh derive from 
him.” 

On these observations Mr. Ghose relies for 
showing that on redemption of tbe first mort¬ 
gage by the second mortgagee, who was not a 
party to the suit for sale on tbe mortgage, the 
sale in execution of the decree on the first mort¬ 
gage is totally nullified and the purchaser, if he 
is the first mortgagee, is reduced to the position 
of the mortgagee which he oooupied before the 
sale. He cannot retain his rights under the 
sale. 

[24] A reference was, however, made in this 
case to the right of the auotion-purchaser to pay 
off the puisne mortgagee who was seeking to 
redeem the first mortgage. But it was held that 
the representatives of the auotion-purohaser 
(Wahid-un-nissa and another) had not chosen 
to exeroise the right and had insisted on tho 
puisne mortgagee redeeming the previous mort- 
gage. They were, therefore, held entitled to a 
sum of Bs. 1050, the price on which the property 
was sold, and not the entire mortgage money as 
owners of the right or the equity of redemption. 

[26] The Patna case, (a. I. R. ( 17 ) 1930 Pat. 
670) discussed above is no doubt a direot 
authority for the proposition that if a puisne 
mortgagee is not impleaded by a prior mort- 
gagee in his suit for sale, he has the right to 
redeem the mortgage notwithstanding that the 
first mortgagee purchased the property in the 
execution of his decree for sale and that on 
redemption by him the deoree and the sale are 
vacated and the equity reverts to the mort- 
gagor. The observations in the Full Bench 
case, (25 ALL. 388) from the Allahabad High 
Court to the effect that the sale is completely 
nullified on redemption taking plaoe lend great 
weight to this view. 

[ 26 ] The learned counsel for the respondent 
has questioned the correctness of this view. Ha 
contends that on redemption by a puisne mort. 
gagee the sale would not be nullified. The mort. 
gagee who puroha3ed the property in a oourt 
sale without impleading the puisne mortgagee 
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acquired the property subject to the rights of the 
puisne mortgagee. On purchasing the property 
he retains his right as a mortgagee and acquires 
the mortgagor’s interest also. The two rights 
do not merge. They remain distinct in this inte¬ 
rest. If the puisne mortgagee redeems, the pur. 
chaser can still retain his rights as a mortgagor 
and the equity dees not revert to the original 
mortgagor. It remains vested in the purchaser 
of the property. He relies on Delhi and London 
Bank, Ltd. v. Bhikari Das, 24 ALL. 185: (1902 
A. W. N. 7). 

[27] In this case one Suraj Mai wa3 the 
mortgagor. He borrowed Bs. 12.CCO from the 
appellant Bank and executed a deed of mortgage 

• of bis property in favour of the Bank. The Bank 
obtained a decree for sale on the foot of the 
mortgage. In execution the Bank purchased the 
property. 

[ 28 ] The property mortgaged to the Bank 
with some other property had been mortgaged 
to one Karain Das before the mortgage in favour 
of the Bank came into existence. The prior 
mortgagee was no party to the suit instituted by 
the Bank. The representatives of Narain Das, 
the first mortgagee, also instituted a suit on their 
mortgage and obtained a decree in execution of 
which they purchased the property and got pos- 
Eession. The Bank was no party to this suit. 

[59] The bank, as a puisne mortgagee, insti¬ 
tuted a second suit for a declaration that defen. 
dants acquired no right to the property under 
their purchase and in the alternative for redemp¬ 
tion. The Subordinate Judge passed a decree 
in favour cf the Back and directed that on 
payment of the sums specified the Bank should 
have proprietary possession of the property 
included in their mortgage (by reason of their 
purchase) and possession as mortgagee of the 
property which was not included in that mort- 
gage. The Bank felt dissatisfied with this decree 
and appealed on the ground that it was redeem¬ 
ing a mortgagee who bad become by purchase 
and on redemption was entitled to step into his 
ehcee in regard to the whole of the property. 
The contention did not prevail. The Bank’s 
appeal was dismissed. In disposing of the appeal, 
the learned Judge observed: 

‘ The sale in favour of ibe fir=i mortgagees wa= un¬ 
doubtedly not binding upon the puisne mortgagee, 
inasmuch as the Bank was not impleaded as required 
by the provisions of S. 85, T. P. Act. This being so, 
the Bank retained Its ordinary right as a puisne mort¬ 
gagee to redeem the property. Having elected to 
redeem the property and having paid off the prior 
mortgagee’s claim, the Bank undoubtedly acquired 
under S. 74 of the Act to which we have referred, all 
the rights and powers cf the first mortgagees; but in 
the words of the eection, 'as such’, i. e. "mortgagees". 
But the section dees cot give the Bank any right or 
interest vL’cb the first mortgagees tray Lave acquired 


otherwise than as such mortgagees. This, It appears to 
us, left outstanding the equity of redemption in tho 
property which was not included in the Bank's mort¬ 
gage. The mortgagor’s equity of redemption either 
passed to the first mortgagees under the sale made to 
them or it did not. If it did pass to them, they ac¬ 
quired it at the auction sale held in execution of their 
decree, as purchasers and not as mortgagees. If it did 
not pass to them, the equity of redemption remains 
outstanding in the mortgagor who has not been made 
a party to this suit... We, therefore, hold that the 
contention of the Bank in this respect is not well 
founded." 

[30] The question whether the equity of re- 
demption for the part of the property which was 
not covered by the Bank’s mortgage vested in 
the mortgagor or in the purchaser at the court 
sale was not decided. As the Bank could not- 
claim the equity of redemption, the appeal 
failed. As between the mortgagor and the pur¬ 
chaser, the matter was left undecided. The effect 
of the decision was that Bank’s purchase of the 
property covered by its mortgage which was 
subject to the right of redemption of a puisne 
mortgagee was perfected by redemption of the 
prior mortgage. For the rest of the property 
redeemed, the Bank was held to be a mortgagee 
only. The question dealt with and disposed of 
in the Patna case, (A. I. R. (17) 1930 pat. 570) 
was left open in this case as it was not necessary 
for the disposal of the appeal by the Bank.' The 
case, therefore, decides nothing which is in con- 
flict with the Patna case, (A.I. B. (17) 1930 
rat. 570) which has both reason and equity 
on its side. The learned counsel has not been 
able to cite any other apt authority on this 
point. In these circumstances, if it bad been 
necessary for us to decide this question, we would 
unhesitatingly follow the view of the law as 
expressed in the Patna case, (A. I. B. (17) 1930 
Pat. 570). From the facts of this case it is how¬ 
ever clear to us that Bahiram’s representatives 
have no subsisting interest in the property. It 
was duly reconveyed to Kalikanta who has in 
turn transferred to the plaintiff. 

[31] It may be recalled that in Bantiram'e 
suit for redemption (No. 128 of 1940) the Court 
ordered redemption on payment of Rs. 600 . In 
thi3 suit Kalikanta, the mortgagor and Babiram, 
the purchaser of the property in execution of his 
decree for sale were both parties. All the equi¬ 
ties in the case, therefore, could be adjusted. 
They were the only persons who had interest in 
the property. Babiram resisted the suit on the 
ground that he was the full owner by reason of 
his purchase. His mortgage had merged in the 
ownership rights. This position bad no support 
in law- This puisne mortgagee was not a party 
to bis suit and could surely redeem his mort- 
g8ge. But the learned counsel for the respondent 
contends that Bantiram could redeem only tbab 
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part of the property which was covered by his 
mortgage, and even with regard to that Rahi- 
ram’s right to redeem him could have remained. 
As the entire property wa9 allowed to be redeem- 
ed h6 claims that this redemption did not 
destroy his rights in the equity of redemption. 
He relies on Madhuram v. Bhotony, A. I. R. 
(12) 1925 cal. 69 : (86 I. C. 193) in support of 
this proposition- In this case it was held that 
a puisne mortgagee, not being a party to a suit 
for sale in which the property was purchased at 
a court sale by the prior mortgagee, should be 
allowed to redeem that part of the property 
which is covered by his mortgage as, if he is 
allowed to redeem the whole, he would be in 
turn redeemable as regards the part not mort¬ 
gaged to him by the auolion.purchaser. Bahiram 
may have taken this stand whioh defendants in 
this Calcutta case did. He may have resisted 
the redemption of the entire property, By doing 
so he would have asserted his rights and title to 
the equity of redemption. He was, however, ill 
advised and did not avail of the opportunity 
that the suit offered him. Iu9tead of contending 
that the mortgagee rights and the equity of 
redemption had not merged as the learned coun¬ 
sel for his representatives is now contending, he 
asserted that there was a complete merger of 
the two rights whioh had resulted in the extino- 
tion of his own mortgage. The result was that 
Bantiram was allowed to redeem the prior 
mortgagee. He allowed by his aot or omission 
a redemption decree to be passed against him. 
The order in the oase required Bantiram to 
deposit Bs. 600 for Rahiram. On this deposit be¬ 
ing made, Rahiram was to oonvey the property 
to Kalikanta, the original mortgagor. The sum 
of Bs. 600 was deposited in the Court by Gopi- 
kanta, the plaintiff in the present suit, under an 
arrangement with Kalikanta. Rahiram became 
liable to reoonvey the property. This order was 
acquiesced in and complied with by the represen. 
tatives of Rahiram. They appear to have taken 
for granted that the deoree was in accordance 
with the order. These representatives, his two 
minor sons, a widow and two brothers exeouted 
what the party described as a deed of release. 
The minors were represented by their mother. 
In this the preliminary deoree was referred to 
and the subatanoeof the order of the Court 
whioh preceded the preliminary deoree was re- 
produced and in consideration of the deposit of 
Bs. 600 in Court on behalf of Bantiram, the 
defendants (the representatives of Bahiram) 
acknowledge that the mortgage in their favour 
was discharged and that they had no rights left 
in the property. It was further expressly stated 
that the poseMsion of the property had been 
delivered to Kalikanta to whom the property 


was to be conveyed according to the order of 
the Court. This deed was executed on 27th June 
1942. It was produced in the Court on 13th July 
1942, and it was ordered that as the deed of 
reconveyance had been executed and registered 
a3 required by law the proceeding be closed and 
the amount (Rs. 600 ) be refunded to the heirs of 
Rahiram. The amount was actually withdrawn 
on 14th July 1942, on their behalf by their coun¬ 
sel. It is clear that what the parties describe as 
a deed of release was accepted by the Court as 
a deed of reconveyance by its order dated 
13th July 1942. It is immaterial what name the 
parties gave to the document. All that the Court 
had to see was whether the oxtinotion of the 
mortgage and retransfer of the property to the 
mortgagor were evidenced by a dooument which 
could command acceptance in law. The Court 
passing the preliminary deoree was satisfied that 
the dooument fulfilled the requirements of the 
law and we find ouraelves unable to hold that 
this document is lacking in any essential attri¬ 
butes whioh derogate from its quality as a deed 
of retransfer. It clearly states that the execu¬ 
tants of the deed had no right left in the pro¬ 
perty and that they had delivered possession to 
Kalikanta. The property was thus transferred by 
delivery of possession to Kalikanta without 
reservation of auy rights. The learned counsel 
for the respondent has urged that the document 
merely evidenced extinction of the mortgage 
and there is nothing in it to indioato that the 
equity of redemption was transferred back to 
Kalikanta. We do not think there is any force 
in this contention. If the transfer had been to 
Bantiram, it could have contended with some 
show of reason that the equity remained with 
the executant of the dooument. The deed was in 
favour of Kalikanta who, according to the lear- 
ned counsel, had no right in the property. The 
transfer of the property to him oould be made 
only on tbe basis that his equity had revived. 
After transferring the property to him with a 
dear statement that they had no right left in it, 
they cannot now olaim that they are its owners 
still as against him. The dooument exeouted by 
them was an effort on the part of the parties 
oonoerned to comply with the terms of the order 
of the Court in suit No. 128 of 1940 . This order 
by allowing the redemption to the plaintiff nulli¬ 
fied the sale in favour of Rahiram. whioh could 
have been saved by redemption of Bantiram's 
mortgage. The compliance with the deoree recei¬ 
ved the approval of the Court whioh wa B em¬ 
bodied in its order dated 18th July 1943. The 
result was that no neoessity wa B left for a final 
deoree in the oase. The mortgage stood redeem, 
ed and the property was transferred to Kali- 
anta. Bantiram was himself redeemed under 
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the same arrangement under which plaintiff 
deposited the money for Rahiram. Both the 
mortgagees having been redeemed Kalikanta got 
Lack the property free from all incumbrances 
and became its full ownor. The binding effect of 
this document i3 not challenged. According to 
this document, defendants 1-5 had no rights left 
in the property. The document doe-3 not bear 
the construction which the learned counsel for 
the defendants seek; to put on it. In the face of 
the document it i3 not open to the defendants to 
urge that they are still full owners of a part of 
the property or they still have the equity of 
redemption of tbe whole nor can they contend 
that the order of the Court was illegal. Tne terms 
of the document offer a complete answer to the 
defendants’ contention. 

[32) The absence of a formal final decree 
does not affect the validity of redemption by 
act of parties on which the Court basset its seal 
of approval. It has already been held that the 
requirements of the law so far as redemption of 
Rahiram’s mortgage is concerned have been 
fully satisfied by the document described, as a 
deed of release by the parties and a reconvey¬ 
ance by the Court. 

[33] In this suit defendants 1-5 apparently 
were not contesting the suit in the trial Court. 
Their attitude was ono of indifference. Their 
main plea was that there was no cause of action 
against them. They did not explaiu as to what 
they meant by it. Their subsequent conduct 
indicates that all that they meant was that they 
bad no interest in tbe property and, therefore, 
should not have been dragged into this litigation. 
Tb6y produced no evidence at all. They did not 
claim that they were in possession or had reser- 
ved their rights in the equity o( redemption. 
They allowed the suit to be decreed practioally 
in default. The observations made about them 
by the learned trial Judge, therefore, are fully 
justified. It is obvious that they did not contest 
the suit on the ground that they were the full 
owners of the property as against the plaintiff. 
The suit was resisted by Kalikanta on the ground 
that he had not sold the whole of the property 
to the plaintiff and that be was in possession 
and nottho plaintiff. This was the only impor- 
tant point which the trial Court had to decide. 
Two appeals were preferred, one by Kalikanta 
and the other on behalf of defendants 1 and 2. 
Tho three adult representatives of Rahiram did 
not join this appeal. It appears that the minors 
were selected on purpose. But no objection had 
been raised on behalf of these minors in the 
trial Court that they were not bound by the 
deed of release exeouted in favour of Kalikanta 
on 27 th Juno 1942. No such plea was raised. It 
was nobody’s case that the minors were not 


properly represented in this litigation. Even in 
appeal the deed of release was not being cballen. 
ged on tbe ground that the guardian had no 
authority to execute it on their behalf or that it 
was not in their interest. Tho plea urged, as is 
shown above, was that in spite of tho ‘release’ 
they still are tLe owners of the equity of redemp¬ 
tion. Emphasis was laid on the fact that the re¬ 
lease did not amount to a conveyance of the 
property to the mortgagor and thus Rahiram's 
representatives were still the owners of the pro¬ 
perty. This contention has been examined and 
we have come to tho conclusion that the docu- 
ment fulfilled the requirement of a deed of 
reconveyance. The claim that the redemption of 
the mortgage did not affect the equity of redemp- 
tion which could remain distinct from the mort- 
gagee rights raised before the lower appellate 
Court was definitely abandoned. Before us this 
contention is taken up again. It will be observed 
that thi3 ploa is opposed to the position that 
Rahiram adopted in tbe previous litigation. He 
himself was then pleading merger. It was not 
raised in trial Court, mentioned but abandoned 
in appeal. The defendants are thus playing last 
and loose, approbating and reprobating. 

[33] The plea in these circumstances may not 
have been allowed but since a very elaborate 
and prolonged argument centering rouud this 
point wa 3 heard, it has been fully dealt with 
above. The conduct of these defendants in this 
litigation fully supports the conclusion arrived 
at above that after allowing redemption of the 
property they agreed to the situation that they 
had no more rights in the property. Whatever 
legal rights they had, were lost by their own 
act when they reconveyed the property free 
from all incumbrances to Kalikanta. 

[34] The learned Additional Judge observed 
when discussing the question of possession that 
plaintiff’s evidence on the point seemod very 
unsatisfactory. He, therefore, felt reluctant to 
believe that plaintiff had taken possession of the 
suit land from the heirs of Rahiram. This find¬ 
ing is absolutely unsustainable. Rahiram’s re¬ 
presentatives had not claimed that they were in 
possession. They had given no evidence at the 
trial that they were in possession. According to 
the deed of release it had been handed over to 
Kalikanta. It could have been in possession 
either of Kalikanta or of the plaintiff. The learn- 
ed Judge could not find that Kalikanta was in 
possession. He has not referred to Kalikanta a 
evidence at all. This was not relied on by the 
trial Court. Plaintiff alone could have been in 
possession in these circumstances. Tho conclu¬ 
sion arrived at by the learned Judge on this 
point is opposed to the evidence on the record 
and is wholly unsustainable. 
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[36] Ifc is true that Kalikanta executed the 
deed of sale in favour of the plaintiff before the 
deed of release was executed. On the date that 
he aotually executed the sale deed the property 
had not been transferred to him by the repre¬ 
sentatives of the mortgagee though redemption 
money had been deposited. But plaintiff’s title 
has not been questioned on this technical ground 
ibefore us. Even if it is assumed that Kalikanta 
'had not acquired title till then, plaintiff oan 
enforce the sale deed as against Kalikanta by 
the reason of his subsequent acquisition of title 
on equitable grounds. 

[86] In these oircumstances this appeal must 
be allowed. The order of the learned Additional 
Judge is reversed and that of the trial Court 
restored. The plaintiff’s suit i3 decreed with 
costs throughout. 

Thadani Ag. C. J— I agree. 

v.R.B. Appeal allowed. 


A. I. R. (37) 1950 Assam 69 [C. N. 22.] 
Ram Labhaya J. 

Badrinarain Kanu and others—Appellants 
v. Maisan Manipurini—Respondent. 

Second Appeala Nos. 1616 and 1654 of 1945, Decided 
on 27th April 1949. 

Assam Land and Revenue Regulation (1886), 
S. 59 (1) — Plaintiff suing for rent before get¬ 
ting himself registered—Case should be suspended 
and plaintiff ordered to get hknself registered—On 
registration taking place decree can be passed. 

A striot construction of the language of S. 59 may bo 
avoided on the ground that it leads (o hardship and 
inconvenience, which the Legislature could not have 
intended. Bat whero the plaintiff institutes a suit for 
rent before getting himself registered, it is certainly not 
necessary to pass a decree before the requisite qualifica¬ 
tion enabling the plaintiff to demand and recover rent 
has actually been acquired. The proceedings in the 
case can be suspended and plaintiff ordered to satisfy 
the Court that he has got himself registered. For this 
purpose a reasonable period of time can be allowed. On 
his satisfying the Court that necessary registration has 
taken place, the bar to his claim would disappear and 
deoreecan be granted to him. This is a better course 
than a conditional deoree directing the plaintiff not to 
execute the deoroe till he gets himself registered: 23 Cal. 
87 (F. B.), At. on. [Pam g] 

K. P. Bhattaeharju — for Appellants. 

N. if. Dam — for Respondent, 

Judgment. — This judgment will cover the 
two appeals Nos. 1615 and 1654 of 1946. 

[ 2 ] This appeal arises out of two rent suits 
instituted by Maisan Manipurini, plaintiff, 
against two separate sets of defendants. The 
holdings in the two suits belonged to her deoeas- 
ed husband. He got them under a gift from his 
maternal grandfather. The defendants in the 
two oases were settled by him in the year 1936. 
The annual rent fixed in each oase was bs. ao. 
The rent for year 1347-1349 B. B. was paid by 


the tenants. Plaintiff, as heir of her deceased 
husband, instituted the suite for recovery of rent. 
She also claimed compensation at the rate of 25 
per cent. The amount claimed in each case i9 
Rs. 75. 

[3] The defendants resisted the suit on several 
grounds but it is not necessary to state them. 
The trial Judge found that the amount claimed 
was due to the plaintiff. The holdings in the 
suit were let out for residential purposes and 
were in fact being used as shops. They are 
situate in the heart of the Kalacherra bazar, and 
are not agricultural holdings. The contention of 
the defendants that plaintiff is not entitled to 
recover more than five times the land revenue 
for the holdings was negatived on this finding. 
The plea of the defendants that 8. 69 (l), Assam 
Land and Revenue Regulation, 1886 , was a bar to 
the passing of any decree in favour of the plain¬ 
tiffs succeeded only partially. The learned Mun. 
siff held that a conditional decree could be 
passed, which plaintiff will not be entitled to 
execute unless she got her name registered as a 
landholder under oh. IV of the Regulation. 

[4] The orders were affirmed on appeal. 
Defendants have appealed to this Court. 

[5] The learned opuneel for the appellants 
has contended that the holdings are really agri- 
cultural and therefore plaintiff cannot recover 
more than five times the land revenue. In sup¬ 
port of this contention, he has referred me to 
Ex. 0, a certified copy of the record of rights of 
1916-17 showing that dag 631 was then described 
as arable land. Dag 632 had residential houses. 
Dag 633 was shown as waste land. His conten- 
tion is that the holdings now in suit are conti¬ 
guous to agricultural land and therefore are a 
part of it. 

[6] The contention is not borne out by th® 
document on whioh he relies. The record of 
right was prepared in 1916-1917. The defendants 
were settled on the holdings in 1935. The hold¬ 
ings are admittedly used for residential or shop 
purposes. There is nothing to show that defen. 
dant9 are tenants of any agricultural land 
contiguous to these holdings. Settlements on 
defendants were made for purposes other than 
agricultural. The Courts below have found con- 
currently in favour of the plaintiff on this point 
and I see no reason for differing from the con- 
olueion arrived at by them. The learned counsel 
concedes that if the holdings are not held to be 
agricultural, the stipulated rent would be pay. 
able as found by the Courts below. 

[7] The second contention rests on the lan- 
enage of a. 69 (l),3Assam Land and Revenue 
Emulation. It provides that no tenant shall be 
bound to pay rent to any person who has no 
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been registered as a landholder, proprietor, 
manager or mortgagee under chap. IV of the 
said Regulation. The plaintiff, in this case, in- 
stituted the suit before getting herself registered 
as required by the Regulation. The question 
that arises is whether any decree can be passed 
in her favour in the suit. The learned counsel 
for the appellant urges that the suits are liable 
to dismissal as defendants were under no legal 
obligation to pay to the plaintiff on the date 
the suits were instituted. This question came 
before a Full Bench of th6 Calcutta High Court 
reported in Alimuddi> ; Khan v. Kira Lai Sen, 
23 cal. 87 (F. B.). A provision (3. 7S) almost in 
the same terms exists in the Land Registration 
Act, Calcutta (Bengal Act VII [7] of 1676). Tne 
plaintiff in the Full Bench case, without getting 
himself registered as required by the Actl (sic.), 
instituted the suit for recovery of rent. He, how¬ 
ever, produced the certificate of registration after 
the institution of the suit. The learned Judge; 
composing the Full Bench were divided in their 
opinion. Two of the learned Judges including the 
learned Chief Justice were of the view that plain- 
tiff could not demand or receive rent on the 
date of the suit as there was no obligation on the 
tenant to pay to him. There wa3 thus no cause 
of action on the date of the suit. This defect was 
fatal to the suit and it could not be cured by the 
subsequent production of a certificate or other evi¬ 
dence showing that plaintiff' bad got himself re¬ 
gistered as required by the Act. The majority of 
the learned Judges, however, were of the view 
that there was ample justification for preferring 
an alternative construction by which the object 
of the Legislature in insisting on registration be- 
fore a person entitled to recover rent could de- 
mand and receive it could be achieved and the 
complications arising from a very strict interpre¬ 
tation of the section also avoided. They pointed 
out that if it insisted that a landlord suing to 
recover rent must get himself registered before 
instituting the suit, he may lose his right to re¬ 
cover rent in certain cases. If, on the other hand, 
the omission to get himself registered is not re. 
garded as fatal to the suit and he is allowed to 
show to the Court before the decree is passed 
that he has acquired the requisite qualification 
by getting himself registered, that difficulty can 
bo avoided. The real purpose of the provision 
insisting on registration can also be achieved. 
Such a construction they held had the merit of 
avoiding anomalous and inconvenient results. 
Holding it to be a permissible construction, the 
majority of the learned Judges held that the 
suit was not liable to dismissal. I find myself in 
respectful agreement with this view. 

[6] In the present case, the qualification 
necessary for recovery of rent had not been ac- 
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quired till the decree stage. The trial Judge held 
that the difficulty could be obviated by the direc¬ 
tion that plaintiff shall not execute the decrees 
in the two cases till she got the requisite quali- 
fication by getting herself registered under chap, 
iv of the Regulation. In this view of the matter, 
he ha3 gone beyond the view of the Full Benoh 
of the Calcutta High Court, considering the pro¬ 
cess of reasoning by which the learned Judges of 
the Calcutta High Court came to the conclusion 
that the omission of a plaintiff landlord to get 
himself registered before instituting the suit was 
not fatal to the suit and that the language of 
S. 78 of the Land Registration Act did not pre¬ 
clude the Court from passing a decree if it was 
satisfied that after the institution of the suit re¬ 
gistration had taken place. There would not be 
any justification for extending the previlege con¬ 
ceded to the plaintiff in that case any further. 
A strict construction of the language of S. 69 
may be avoided on the ground that it leads to 
hardship and inconvenience,which the Legislature 
could not have intended. But, it is certainly not 
necessary to pass a decree before the requisite 
qualification enabling the plaintiff to demand 
and recover rent has actually been acquired. 
The proceedings in the case could have been 
suspended and plaintiff ordered to satisfy the 
Court that 6he has got herself registered. For 
this purpose a reasonable period of time could 
be allowed. On her satisfying the Court that 
necessary registration bad taken place, the bar 
to her claim would have disappeared and decree 
could be granted to her. This would have been a 
better course than a conditional decree. It would 
have led to the same result as wa3 achieved by 
the Calcutta High Court by taking into conside¬ 
ration the certificate obtained by the plaintiff in 
that case after the institution of the suit. 

[9] In the view that I have taken of the 
matter, a remand of the case to the trial Court 
would have been necessary. But I have been in¬ 
formed that the plaintiff has got herself register, 
ed as required by the Land and Revenue 
Regulation. Her learned counsel has aLo pro¬ 
duced a certified oopy of the Jamabandi 
showing that plaintiff got her name registered 
on 3rd January 1945 before the disposal of the 
appeal by the lower appellate Court. It was pre- 
sumably for this reason that the objection as to 
non-registration was not pressed at that stage. 
In these circumstances, the objection raised by 
the appellants loses whatever force it had. Plain, 
tiff could now be given an unconditional decree. 
But as she did not appeal from the decree of the 
trial Court, it is not open to me to amend it in 
her iavour, nor need the case be remanded for 
an unconditional decree to be passed. The de- 
cree, therefore, shall stand in the exceptional 
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circumstances of the case. The appeals are dis¬ 
missed. Parties shall bear their own costs through¬ 
out. 

V.r.b. Appeals dismissed. 


A. I. R. (87) 1950 Assam 71 [C. N. 23.] 
Ram Labhaya J. 

Krishna Kanta Sarma and others — Appel¬ 
lants v. Mt. Bhuban Priya Debi and others — 
Bespondents. 

Second Appeal No. 2110 ol 1947, Decided on 27th 
April 1949, Irom deoree and judgment of 2nd Addl. 
Judge, Assam Valley Division, D/- 14th May 1947. 

(a) Tenancy laws —Assam (Temporarily Settled 
Districts) Tenancy Act (III [3J oi 1935), Sch. I, Part 
I, cl. 4—Applicability—Clause does not apply if dis¬ 
possession is not by landlord — Dispute between 
tenant and her relation — Relations fraudulently 
obtaining mutation in his name and asserting 
adverse title—Suit for possession governed by Art. 
142, Limitation Act—Limitation Act (1908), Art. 142. 

Clause 4 applies where a raiyat or uuder-iaiyat is 
dlspo 3 sesEed by the landlord personally or by his agent. 

Where the dispute Is between a tenant, a widow 
and the relation of her late husband, who, while 
managing the laud on her behalf, got the land mutated 
in his name fraudulently and then repudiated her 
title, there is, in fact, no dispossession by landlord and 
the tenant's suit for recovery of possession against her 
relation to whioh the landlord is a pro forma defen¬ 
dant is not governed by ol. 4 but by Art. 142, Limita¬ 
tion Act, 1903: A. I. R. ( 8 ) 1921 Cal. 249, Disting. 

[Paras 5, 6 ) 

(b) Tenancy laws—Assam (Temporarily Settled 

Districts) Tenancy Act (III [3) of 1935), Sch. I, Part 
I, cl. 4—Dispossession by landlord—Adverse muta¬ 
tion effected by landlord’s officer by fraud—Tenant 
dispossessed on strength oi mutation_Disposses¬ 

sion is not by landlord. 

Where a relation of the tenant, a widow, who man« 
aged the land on her behalf got the land mutated in 
his name through the landlord’s officer and then, on 
the strength of the mutation, dispossessed hot asserting 
an adverse title to the tenant: 

Held, that the offioer of the landlord, who was res¬ 
ponsible for the mutation, may or may not have been 
a party to the fraud. If ho was a party to It, he exceed¬ 
ed his powers. He was not aoting within the soope 
of the authority and on behalf of the landlord. If he 
was not a party to the fraud, and was himself dooeived 
into attesting a mutation it oould not be said that he 
dispossessed the tenant on behalf of the landlord. The 
tenant, therefore, oould not bs said to have been dig- 
-possessed by the landlord. v [P ftra 4 ] 

J. N. Borah — for Appellants, 

«T. O. Sen — for Bespondents. 

Judgment.—This is an appeal from a deoree 
«na judgment of the Second Additional Judge, 
Assam Valley Division, dated 14th May 1947 
by whioh the order of the Munsif, Barpeta, 
dated 25th April 1946 granting plaintiff a deoree 
for declaration of her title to the suit land and 
-its khas possession was affirmed. Defendants 
nave appealed. 

Cal The learned oounsel for the defendants 
has raised only one point. He oontends that the 


suit was barred as it had been instituted more 
than two years after plaintiff's dispossession by 
the landlord. The case, he argued, was governed 
by cl. 4, Part I of sch. I, Assam (Temporarily 
Settled Districts) Teoanoy Aot, 1935. According 
to thi3 clause, a suit for recovery of possession 
claimed by a plaintiff as a raiyat or an under- 
raiyat otherwise than under Ss. 35 and 41 respec¬ 
tively must be instituted within two years from 
the date of dispossession. The learned Second 
Additional Judge held that this clause had no 
application and the case was governed by Art. 
142, Limitation Act. 

[3] The case of the plaintiff was that her hus¬ 
band was a tenant of the land. He died some 18 
years before suit. On his death, the land devolved 
on her. She had no other male member in the 
family. She, therefore, got these lands managed 
through her husband’s nephews, who are the 
contesting defendants in the case. They cons¬ 
tructed a house on the homestead land with 
her consent. Later on, the defendants in oollu- 
eion with the officers of the proforma defendants 
(landlords) got the name of Krishna Kanta. 
defendant, mutated in the records of the superior 
landlords without her knowledge or oon3ent. In 
1848 B. s. defendants erected two more houses 
without her oonsent and asserted hostile title to 
the land. 

[ 4 ] The suit was resisted by the nephews of 
the plaintiff’s husband. The landlords, though 
defendants in. the case, did not oontest it. A 
Tahsildar of the landlords appeared as a witness 
for the plaintiff. He deposed that the suit land 
stood in the name of the plaintiff, then it was 
entered in the name of Krishna Kanta, a con¬ 
testing defendant and at the time he made his 
statement in Oourt it stood again in the name of 
the plaintiff. He explained that one Mt. 
Durga Priya consented to the mutation in the 
name of Krishna Kanta, but later, on the repre¬ 
sentation of the plaintiff her name had been re¬ 
mutated in plaoe of Krishna Kanta. Durga 
Priya was the step mother of the plaintiff’s hua. 
band. She had no right to oonsent to the muta¬ 
tion respecting property in whioh she had no 
title. It is obvious that this mutation was collu¬ 
sive and fraudulent. It was without the know¬ 
ledge or oonsent of the plaintiff. It is on the 
basis of this mutation that the defendants cons¬ 
tructed two more houses and repudiated the title 
of the plaintiff. It is obvious that the landlord 
never meant to dispossess the plaintiff of the 
land. The offioer of the landlord, who was res¬ 
ponsible for the mutation, may or may not have 
been a party to the fraud. If he was a party to 
it,, he. exceeded his powers. He was not aoting 
within the soope of the authority and on behalf 
of the landlord. If he was not a party to the 
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fraud, arid was himself deceived into attesting 
a mutation it could not be said that he disposses¬ 
sed the plaintiff on behalf of the landlords. The 
'plaintiff in this case, therefore, cannot he said 
to have been dispossessed by the landlords. This 
was in fact not the case put forward by any of 
the parties including the contesting defendants. 
The defendants relied on the mutation in favour 
of Krishna Kanta, according to which plaintiff 
relinquished her right in favour of the defen¬ 
dants. That would not be an ouster by the 
landlords. The mutation embodying the alleged 
relinquishment has been found to be fraudulent 
and was cancelled. The defendants, therefore, 
have got no title in the lands. The landlords do 
not claim that they are in possession on their 
behalf or under them. In these circumstances 
the case is not governed by cl. 4, part I of the 
Sch. i, Assam Tenancy Act, 1935. 

f5] The learned counsel for the appellant has 
relied on Hari Chandra v. Madan Barai, 25 
0 . W. N. 102 : (A. I. R. (8) 1921 Cal. 249) in sup- 
port of his contention. But this authority is 
easily distinguishable. This is a case under the 
Bengal Tenancy Act (Art. 3 of sch. III). It was 
held that Art. 3 of sch. ill, Bengal Tenancy 
Act which corresponds to cl. 4, part I of Sch. I, 
Assam Tenancy Act, 1935, can be made applicable 
only where the dispossession has been effected 
by the landlord. It was held further that from 
this it followed that the Article applied where 
the dispossession had been effeoted not by the 
landlord personally but by an agent acting with, 
in the scope of his authority. This is a perfectly 
correct statement of the law but it does not help 
the defendants. In this case, it is obvious that 
there ba3 been no dispossession of the plaintiff 
either by the landlords personally or by their 
agent. In fact, there has been no dispossession 
by the landlord at all. The dispute is between 
the plaintiff and the nephews of her late husband. 
These nephews were managing the land on be¬ 
half of the plaintiff and later on, after getting 
a mutation in favour of Krishna Kanta, fraudu- 
lently, they repudiated plaintiff’s title. 

[6] The suit has been instituted within 12 
iyears of plaintiff’s dispossession and is, there- 
fore, clearly within time. 

[7] The appeal fails and is dismissed with 
costs. 

D.R.R. Appeal dismissed. 

A. I. R. (37) 1950 Assam 72 [C. N. 24.] 
Ram Labhaya J. 

Rikhobram Ealila—Appellant v. Nalini 
Kanta Dawlca and others—Respondents. 

S. A. No. 78 of 1948, Decided on 2nd December 
1919, from decree and judgment of Second Addl. Judge, 

D/- 21st May 1947. 


Specific Reliei Act (1877), S. 39-Relief under, 
is in discretion oi Court. 

Where the plaintifl who was not in possession sued 
for cancellation of eale-deed and for possession, but the 
decree granting the reliefs was modified in appeal by 
the omission of relief for possession, the plaintifl, who 
was induced or ill-advised, having withdrawn his 
prayer for it, it wa3 held that the granting of relief 
under S. 33 was in the discretion of the Court and 
in the circumstances of the case the Court in second 
appeal would not interfere with the lower Court’s exer¬ 
cise of the discretion in having granted a decree for 
cancellation alone without possession: 34 ALL. 140, 
Be/. [Para 16] 

Annotation: (’46-Man.) Specific Relief Act, S. 39 
N. 5 and 6. 

S. K. Ghose and C. C■ Lahkar —for Appellant. 

K. R. Barooah and K. Bazar Barua —for Respon¬ 
dents. 

Judgment—This is a second appeal from 
the decree and judgment of the Second Addi¬ 
tional Judge, A. V. D., dated 2 lst May 1947 by 
which the order of the learned Sadar Munsiff, 
Gauhati, dated 22 nd November 1946 declaring 
that the sale-deed executed on lltb March 1944 
by the late Mt. Dhukupriya in favour of de¬ 
fendant 1 Rikhobram was inoperative as being 
bad in law and as such had conferred no right 
and title on defendant 1 in respect of lands 
covered by kberaj patta no. 15 Pnrnabamdev 
village in monza Pachim Barigog and directing 
that plaintiff be put in possession of the land 
according to law and that the deed in defen¬ 
dant’s favour shall stand cancelled* and 
that a copy of the decree be sent to 
the Registrar, Kamrup, for taking necessary 
action under S. 39, Specific Relief Act was mod- 
fied, and the relief for possession of the land9 
disallowed on the basis of withdrawal with 
liberty to the plaintiff to bring a fresh suit for 
this relief, 

( 2 ) Defendant has appealed to this Court. 
Plaintiff’s case was that Mt. Dukhupriya was 
his maternal grandmother. lie purchased the 
suit land from her for a sum of Rs. 300 and a 
sale-deed was executed in his favour on 7th 
February 1944. Mt- Dukhupriya died on the 
night of llth March 1944 after a protracted illness. 
She was unconscious on the date and was un¬ 
able to execute any deed or document. A sale 
deed purporting to have been executed by her 
on llth March 1944 in favour of defendant was 
vitiated by fraud. There was no consideration 
for the sale in favour of defendant 1 and Mt. 
Dukhupriya was wholly unable to be a party 
to the document beiDg not in possession of her 
senses. 

[3] Defendant 1 denied these allegations. He 
admitted that a sale-deed had been executed in 
plaintiff's favour on 7th February 1944, but plea¬ 
ded that the sale cculd take effect only on the 
fulfilment of certain conditions by the plaintiff- 
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As theso conditions were not fulfilled, the deed 
was allowed to remain unregistered. Later on 
Mt. Dukhupriya in order to pay off her debts 
resold the land to him for a consideration of 
Rb. 680 and exeouted the sale-deed on 11th 
March 1944 in his favour with the full consent 
of her two daughters, one of whom is the mother 
of the plaintiff. 

[4] Three issues arose out of the pleadings. 
They were framed in the following terms: 

“ (1) Whether the suit is bad for being improperly 
stamped with Court fees ? 

(2) Whether the transfer in favour of defendant 1 
is bad for (1) want of legal necessity, (2) want of con¬ 
sideration, (3) incapacity of the executant at the time 
of execution of deed, and (4) being tainted with fraud? 

(3) Whether the plaintiff Is entitled to possession?" 

[6] Defendant 1 urged in the trial Court that 
the plaint was deficiently stamped. Hi9 conten¬ 
tion was that the suit was really one for the can¬ 
cellation of a document in his favour and that the 
court-fee ought to have been paid by the plaintiff 
ad valorem on the amount of the consideration 
of the sale deed in question. 

[6] The learned Munsiff observed that the 
Court-fees Aot does not contain a speofio pro¬ 
vision for cancellation of documents and there 
was divergence of judicial opinion whether 
suits for cancellation of instruments are merely 
declaratory suits or they involve consequential 
relief as well. He, however, found by a process 
of reasoning, which is not very clear, that the 
plaint was adequately stamped. 

[7] On the second issue, he oame to an em- 
phatio finding that the document in defendant’s 
favour was inoperative, bad in law and it con- 
ferred no right or title on defendant 1 in respect 
of the lands covered by it. He further found 
that the plaintiff was entitled to possession. The 
order passed by him embodied a declaration that 
the sale-deed exeouted on nth March 1944, in 
defendant s favour was void and inoperative. 
It further directed that the deed in question 
stood cancelled and as it waB a registered docu¬ 
ment, a copy was ordered to be sent to the 
Registrar for necessary aotion under 8. 89 , 
8,oeoifio Relief Aot. 

[83 It is dear that the trial Court granted 
a decree for cancellation of the document and 
also for possession after declaring the deed void 
and inoperative. 

[9] Defendant 1 appealed to the Court of the 
and Additional Judge. The learned Additional 
Judge agreed with the trial Judge in holding 
that the sale-deed in defendant's favour was 
tainted with fraud; it was without consideration 
and Mt. Dukhopriya was "physically and men. 
•tally inoapable of executing the dooumenl 

when it was alleged to have been exeouted by 
her. 


[103 The second contention that was raised 
before the learned Additional Judge was that 
in any case the relief for recovery of possession 
could not be allowed to the plaintiff as there 
was no prayer for a declaration of the plain¬ 
tiff’s title to the suit land. It may be observed 
that the plaintiff did rely on the sale-deed in 
his favour. Its execution was even admitted by 
the defendant. In spite of this, the contention 
wa3 raised that there was no express prayer for 
a declaration of title. The possessory relief was 
obviously claimed on the basis of title as evi¬ 
denced by the sale-deed in plaintiff's favour. 
The omission of an express prayer for a decla¬ 
ration of title was made the basis of the plea 
that a decree for possession could only follow 
a deoree for declaration of title, and a3 the 
declaration of title had not been prayed ior, 
this relief should not have been allowed. It 
appears that plaintiff.respondent did not get 
the right advioe and put in a petition for with¬ 
drawal of the prayer for possession in order 
that at least the second relief given to him 
may stand. 

[Ill In his petition, he stated that the objec¬ 
tion that the suit (for possession) was not main- 
tainable was raised for the first time in appeal 
and that the omission to inolude a prayer for 
declaration of title may be considered as a 
formal defect and that as the suit may fail for 
this, he may be permitted to withdraw his olaim 
with respect to recovery of possession with per¬ 
mission to bring a fresh suit on the same cause 
of aotion. In bis petition for withdrawal he 
also stated that an error had crept in the des¬ 
cription of the land from which he had been 
dispossessed by the defendant as given in the 
sohedule. This was an additional reason for 
securing permission to bring a fresh suit. Defen¬ 
dant resisted the request for leave to bring a 
fresh suit on the same oause of aotion. The 
learned Judge, however, allowed plaintiff-res- 
pondenfc to withdraw his olaim with respect to 
recovery of possession and dismissed the suit for 
possession reserving plaintiff liberty to bring a 
fresh suit foe that relief on the same cause of 
aotion later. The deoree of the trial Court so far 
as the second relief is ooneerned was allowed to 
stand. 

[ 12 ] The learned counsel for the appellant has 
urged that the relief granted in the oase by the 
appellate deoree is declaratory in nature and even 
if it is treated as one for cancellation of the docu¬ 
ment in favour of defendant l, it could not have 
been granted after the withdrawal of the relief for 
possession which was really the consequential re¬ 
lief whioh on the showing of the plaintiff himself 
was available to him at the time of the institu¬ 
tion of the suit. He has relied on B. 42 , Speoific 
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Relief Act and on Shankar Lai v. Sarup Lai, 
34 ALL. 140. (13 1,0. 19) in support of his con. 
tention. The decree in this case is not for a mere 
declaration under S 42. It is a decree for the can- 
cellation of the document in defendant’s favour. 
The order passed by the learned Munsiff stated 
in express terms that the deed in question, viz., 
the sale deed, in favour of defendants 1 , 6tood 
cancelled and that a copy of the decree be sent to 
the Registrar for necessary action under S. 39. 
There cannot be any manner of doubt that the 
decree that followed the order was not a simple 
declaratory decree. The terms of the judgment 
make it clear that the decree was passed under 
S. 33. No objection was taken to this part of the 
decree in appeal. All that was urged was that a 
decree for possession could not be granted as the 
plaintiff Lad omitted to ask for a declaration of 
title in his favour on the basis of the sale-deed he 
svas relying on. This objection prevailed and the 
plaintiff was permitted on his application to 
withdraw his claim with respect to the recovery 
of possession. His request for leave to bring a 
fresh suit was resisted by the defendant but he 
was not successful in his attempt. The appellate 
Court, in consequence, modified the decree oniy 
to this extent that the relief for possession was 
disallowed. 

[13] The learned counsel for the appellant 
has drawn my attention to the last part of the 
judgment which i3 as follows: 

‘‘The appeal is, therefore, dismissed with half costs 
to the plaintiff-respondent both in this Court and in 
the Court below and the julgroent and ths decree of 
the learned Muasifl with respect to the declaration that 
the Eale-deed executed on 11th March 1944, by late 
Mt. Dukhopriya in favour of defendant 1, is inopera¬ 
tive, and bad iu law, and, as such, has not conferred 
any right, title and interest on the said defendant with 
respect to the suit lands covered by kheraj patta No. 14, 
of l’urnakamdey village in mouza Paschim Borigog, 
are hereby affirmed and the plaintiff's claim with rea- 
peot to recovery of possession of the suit land ia dismis¬ 
sed on withdrawal, and the learned Munsifl's decree is 
modified to that extent." 

He relies on this part of the order for hi3 argu¬ 
ment that the decree in the appellate Court was 
modified and it was a decreo pure and simple for 
a declaration that the document in question was 
void. This contention cannot prevail. The lear. 
ned Judge in appeal reproduced the penultimate 
para from the judgment of the trial Court which 
had embodied the declaration in plaintiff's favour 
tb it the sale-deed in favour of Che defendant wa3 
inoperative and bad in law. The direction that 
the deed stood cancelled and that a copy of the 
deed be sent to the Registrar for necossary action 
under S. 39, has not been reproduced in tho appel¬ 
late order. But this does not imply that the relief 
granted under s. 39, has been disallowed. There 
■was no such prayer made by tho defendant and 


the appellate Court merely modified the decree 
of the trial Court by disallowing the claim with 
respect to possession only. The learned Judge sta. 
ted expressly chat the decree of the Munsiff was 
modified to that extent. The deoree, so far as 
the second relief is concerned, therefore, stands 
unaltered and it is a decree for the cancellation 
of the instrument in favour of the defendant. 

[14^ The next contention raised is that when 
the plaintiff is admittedly out of possession 
and he is in a position to claim a deoree for 
possession, he should not be permitted even 
to obtain a decree for the mere cancellation of 
the instrument. This contention is sought to be 
supported by Shankar Lai v. Sarup Lai, Si ALL. 
140: (13 1. C. 19). In this case the plaintiff did 
not ask for a declaration of hi3 title. He merely 
prayed that the will may be declared void and 
delivered up to be cancelled. This case was 
clearly covered by s. 39, Specifio Relief Aot. The 
learned Judges (Karamat Hussain and Ohamier 
JJ.) observed as follows: 

“Otdioarily a Court would, we think, exercise its 
discretion wisely if it declined to adjudge such an ins¬ 
trument void and would do well to leave the plaintifl 
to a suit for possession. The result of allowing a suit to 
be maintained under S. 39, and another suit for posses¬ 
sion to be brought immediately afterwards is that the 
defendant is put to unneoessary expense. In this oase 
though the Additional Judge doss not say very muoh 
about it, we think we must hold that he has oxeroised 
his discretion, and, inasmuoh as he has decided that 
the document is void and both tho lower Court6 agree 
that the will ba3 not been proved, we do not feel oalled 
upon to set aside his decree.” 

[ 16 ] It is clear that the learned Judges did not 
lay down as a matter of law that a document 
oould not be cancelled unless a prayer for posses- 
sion was also included in the suit where plaintiff 
was out of possession. All that was held was 
that it would be a wise discretion if ordinarily 
the Court deolines to adjudge an instrument 
void if relief for possession is not inoluded in the 
olaim by tho plaintiff who is out of possession. 
The granting of the relief under 8. 39, was in 
view of the learned Judges in discretion of the 
Court and on the facts of the particular case 
before them the deoree for mere cancellation of 
the document was not interfered with. Here, there 
are better reasons for not interfering with the 
decree of the lower appellate Court. Plaintiff had 
actually prayoi for the relief for reoovery of 
possession and was induced or misled to with¬ 
draw that claim on an untenable objection from 
the defendant. In these oiroumstanoes, I do not 
see any justification for setting aside the deoree. 

[ 16 ] The learned counsel for the respondent 
requested that plaintiff be allowed to amend the 
plaint and that a decree for possession be also 
passed in his favour. This is an extraordinary 
and also an extremely extravagant request. Plain. 
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tiff was permitted to withdraw his relief for the 
recovery of possession. He has not appealed from 
the decree nor has put in cross-objections. He 
•cannot now be permitted to re-introduce his claim 
for recovery of possession and I decline to enter, 
tain this request. 

[17] For reasons given above, the appeal fails 
and is dismissed with costs. 

[18] Mr. Ghose has asked for a certificate for 
a Letters Patent Appeal. He states that the 
Allahabad case on which he relied does not state 
the law correctly. This is an extraordinary 
statement to make. I am not satisfied, however, 
that there is any substantial question of law in 
the case or that it is otherwise a fit case for a 
Letters Patent Appeal. I, therefore, decline to 
grant the Certificate. 

m.k.3. Appeal dismissed. 


A. I. R. (37) 1950 Assam 76 [C. N. 26 .] 
Thadani Ag. C J. and Ram Labhaya J. 


Kasim Ali and another — Accused—Appel¬ 
lants v. The King. 

Criminal Appeal No. 37 of 1949, Decided on 21st 
November 1949, from order of Sessions Judge, Lower 
ABsam District. 


(a) Evidence Act (1872), S. 33 _ Evidence oi 
witness in committal proceedings — Same witness 
partly examined in Sessions Court — S. 33 is in¬ 
applicable — Evidence is admissible only under 
S. 288, Criminal P. C.-Criminal P. C. (1898), S. 288. 

The evidence of a witness whioh has been reoorded 
in committal prooec^ngs cannot be admitted under 
S. 83, Evidenoe Act in the Sessions Court if that wit¬ 
ness has been partly oxamlned in the Sessions Oourt. 
Such evidenoe can only be admitted under S. 288, 
Criminal P. 0. [Paras 11 & 12] 

Annotation: ('40-Man.) Evidence Aot, S. 33 N 1; 
(’49-Oom.) Criminal P. 0., S. 288 N. 1 and 0. 

(b) Evidence Act (1872), S. 167 — Trial by jury— 
Misreception of evidence not influencing verdict of 
l' u ry — Other direct evidence available to justify 
verdict — Conviction cannot be set aside. 

Under the provisions of 8. 167, Evidenoe Aot, mis¬ 
reception of evidenoe is not a ground for interference. 
It is true that misreception of evidenoe in a particular 
oase might have the efleot of so influencing the minds 
of a jury as to render their verdict erroneous. But 
where snob misreception of evidence cannot reasonably 
be said to have influenced the mind of the jury in 
coming to their verdict and thero is other direot evi¬ 
dence of eye-witnesses implicating the aooused, the con¬ 
viction of the aooused will not be interfered with. 

[Para 12] 

Annotation : (’46-Man.) Evidenoe Act, 8. 167 N. 7. 

J. C. Sen — for Appellant. 

K. R. Barman, Govt. Advocate (Sr.)— 


_ lor the Grot 

• Judgment. — Thifl is an appeal by ». 
Kaahim AH and Fatik Sheikh against th 
<xmviotions and sentences passed by the learn 
cessions Judge, Lower Assam Districts upoi 
cnanimoua verdiot of guilty brought by I 


Jury, the appellant Ka3him Ali having been 
sentenced to transportation for life under 8. 302, 
Penal Code and 2 years’ R. I. under S. 148, 
Penal Code the sentences to run concurrently; 
the appellant Fatik Sheikh having been sentenced 
under 8s. 302/149, Penal Code to transportation 
for life. 

[ 2 ] Oue Mt. Dalimannessa was married to 
one Badaruddin, a son of the deceased Yad Ali, 
Adarjan, a daughter of Yad Ali, was married to 
the appellant Fatik Sheikh. For som6 3 or 4 
years, Mt, Dalimannessa had ceased to live 
with her husband, Badaruddin, and was living 
with her parents. While Dalimannessa was 
living with her parents, she was once abducted 
by the appellant, Fatik Sheikh, and detained in 
bis house for some 3 months. Fatik Sheikh 
then divorced his wife, Mt. Adarjan. Badaruddin, 
the husband of Dalimannessa, thereupon filed two 
criminal cases against the appellant Fatik. 
During the investigation of these cases, Mt. 
Dalimanuessa was recovered by the Police about 
a year before the present murder and was 
handed over to her parents. 

[3] On nth July 1948, at about 1 A. M., some 
10 to 16 persons came to the house of Badaru. 
din, and shouting from outside the house, asked 
Badaruddin to hand over Dalimannessa to them, 
Badaruddin answered back saying that his wife 
was Dot there. The intruders theu went to the 
house of Yad Ali, the father of Badaruddin. 
Yad Ali’s house was next door to that of 
Badaruddin. The appellant Kasim is alleged to 
have asked Yad Ali to hand over Mt. Daliman- 
nessa to them. Yad Ali said Dalimannessa was 
not in his house, whereupon the two appellants 
entered the house of Yad Ali and, when they 
did not find Mt. Dalimannessa, Kasim who was 
armed with a spear, pierced Yad Ali in the 
region of his ohest. This attack upon Yad Ali 
was witnessed by his wife, Fulmala, and his 
divorced daughter, Adarjan. As a result of the 
injury, Yad Ali fell to the ground. On alarm 
being raised, the two appellants left the house of 
Yad Ali and disappeared along with their com- 
panions. After the appellants had disappeared, 
Dalimannessa, Badaruddin and his brother, 
Kadam Ali, oame to the house of Yad Ali. 
Shortly afterwards, some neighbours al9o arrived. 
Yad Ali who was still alive, was then taken to 
the Barpeta hospital in a boat. Yad All’s 
brother, one Abed Ali, reported the matter to 
the Police. Yad Ali died the following day. On 
completion of the investigation, the two appellants 
and two others were sent up for trial, but the 
appellants only were convicted and sentenced 
by the learned Judge for the murder of Yad Ali. 

[ 4 ] The defenoe of the aooused was that on 
the night in question, they had not visited the 
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house of Badaruddin or the deceased for any 
purpose; they suggested that some dacoita might 
have visited the house of Yad Ali and in the 
course of the commission of a dacoity, had 
murdered Y’ad Ali. 

[5l Mr. Sen for the appellants has &rgued 
(l) that the learned Sessions Judge misdirected 
the jury in that he summed up the evidence in 
a way which caused confusion in their minds, 
a confusion which ha9 resulted in an erroneous 
verdict; ( 2 ) that the learned Sessions Judge, in 
omitting to explain to the jury the provisions of 
S. 301, Penal Code, has misdirected the jury, 
(3) that the learned Sessions Judge, in omitting 
to direct the jury to discard the evidence of the 
prosecution witnesses as worthless and unrelia¬ 
ble.. has misdirected them, (4) that the learned 
Sessions Judge misdirected the jury in omitting 
to direct them to discard the prosecution evi¬ 
dence altogether because, according to the 
medical evidence, Yad Ali could not possibly 
have made any statement after he bad received 
the injury, (5) that the learned Sessions Judge 
ought to have directed the jury that it was not 
likely that the appellants would come to abduct 
Mt. Dalimannessa after the lapse of a year, 

(6) that the learned Sessions Judge, in wrongly 
admitting the evidence of Mt. Adarjan under 
S. 33, Evidence Act, has caused a failure of 
justice, (7) that the learned Se33ions Judge mis¬ 
directed the jury in omitting to draw their 
attention to the inherent improbabilities of the 
prosecution case, (6) that the learned Sessions 
Judge should have stressed the difficulty of 
identifying the appellants by the light of a 
torch, (9) that the learned Judge misdirected the 
jury in omitting to direct them to consider the 
case of each of the appellants separately. 

[6] We have heard Mr. Sen for the appel- 
lants at length io support of his contentions. 
We are not satisfied that the learned Sessions 
Judge ba3 misdirected the jury on any material 
point in the prosecution evidence. The learned 
Judge’s summing up, from the point of view of 
the appellants, is a summing up more in their 
favour than against them. The learned Sessions 
Judge has drawn the attention of the jury to 
the contradictions and discrepancies in the pro¬ 
secution evidence, material and immaterial and 
left the appreciation of the evidence in the case 
to the jury. Indeed, where be has expressed any 
opinion, it is in favour of tho appellants. We do 
not think it was the duty of the learned Judge to 
tell the jury to discard the prosecution evidence 
having regard to certain contradictions or dis¬ 
crepancies. The acceptance or rejection of the 
evidence in the case, notwithstanding contradic- 
tions and discrepancies, was a matter entirely 
within the province of the jury. In the third 


paragraph of his charge to the jury the learned 
Judge has expressly directed the jury to consi¬ 
der the case of 6aeh accused separately. 

[7] As regards the alleged dying declaration, 
the learned Sessions Judge invited the attention 
of the jury to the evidence of the Doctor who 
had stated that, in his opinion, Yad Ali must 
have lost all consciousness immediately after 
h9 received the injury. We do not think there 
is any substance in the contention that it is not 
likely that the appellants would attempt to 
abduct Mt. Dalimannesa after the lapse of a. 
year. 

[8] We can see nothing wrong in the sum¬ 
ming up of the learned Judge on the question 
of identification of the appellants by the prose¬ 
cution witnesses. This is not a case where the 
weight of evidence on this particular question 
rests on the evidence of casual recognition of 
unknown persons. In thi3 case, tho appellants 
who are related to the prosecution witnesses, 
were well known to them, and we do not think 
there was any difficulty in identifying them at 
the time of the occurrence. In any case, the 
learned Sessions Judge pointed out to the jury 
the passages in the evidence of the prosecution 
witnesses which affected their credibility in the 
matter of the identification of the appellants. 

[9] On the question of the learned Judge’s 
failure *to explain to the jury the terms of 
S. 304, Penal Code, it is sufficient to say that 
we do not think this was a case in which any 
reference to S. 304, Penal Code, was called for. 

[10] The only substantial ground taken in 
this appeal is that the learned Sessions Judge 
was in error in admitting the evidence of 
Mt. Adarjan under the provisions of S. 33, 
Evidence Act. The learned Judge has observed : 

"By the by, I should tell you that Mt. Ailarjau could 
not be cross-examined in details before this Court 
though attempts were made for the purposo. She gave 
her evidence in examination-in-chief, but on account of 
illness, she was incapable of giving in Court answers 
to the questions in cross-cxaminaticn put by the 
learned Advocate on behalf of the defence. On account 
of illness, she stated that she could not understand the 
questions of the learned Advocate and she appeared to 
be very restless and she could not take the seat when 
she was given a stool for the purpose. Therefore, her 
evidence before our Court will not be placed before you 
and you should not consider the same. Under S. 33, 
Evidence Act, her evidence before the Committing 
Court will be placed before you. She was partly cross- 
examined there by the defence, and she could not be 
cross-examined fully during the trial of the case. Tue 
value of her evidence before the Committing Court, 
and which will be plac’d before you, is very much 
lessened.” 

[11] Mr. Sen has argued that S. 33, Evidence 
Act has no application where a witness bas been; 
partly examined in the Court of Session : that 1 
a witness’s evidence which has been recorded in: 
committal proceedings, can be admitted only 
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under the provisions of s. 268 , Criminal P. C , 
if the same witness has been examined at the 
trial, as in this case. 

[ 12 ] We think there is considerable force in 
|this argument, and on the facts of this case, we 
propose to exclude the evidence of Adarjan 
entirely from our consideration Under the 
[provisions of 3.167, Evidence Act, misreception 
|of evidence is not a ground for interference. It 
ii8 true that misreception of evidence in a parti¬ 
cular case might have the effect of so influenc- 
'ing the minds of a jury as to render their 
'verdict erroneous. In the case before us however, 
the learned Judge has clearly said to the jury 
that the value of Mt. Adarjan’s evidence was 
i“very much lessened.” We do not think the 
reception of the evidence of Mt. Adarjan under 
8 . 33, Evidence Act, can reasonably be said to 
have influenced the mind of the jury in coming 
to their verdiot. There is a mass of direct evi¬ 
dence of eye-witnesses who implicate the appel¬ 
lants. The jury apparently accepted it, and we 
-do not think it acted in a manner in whioh no 
reasonable man would act. (Their Lordships 
then quoted the evidence of eye-witnesses, Pd. 
mala, Dalimunnissa and Kadin Ali. The judg¬ 
ment then proceeds as follows :) 

[13] Finally, the prosecution led evidence of 
Yunus, Abdul Salam, and Isub Ali, which 
corroborated the evidence of the eye-witnesses. 
If the evidence of these 6 witnesses is aocepted— 
and the jury apparently accepted it—we do not 
think we can set aside the convictions and 
sentences on the sole ground that Adarjan’s evi¬ 
dence was wrongly admitted under the provi¬ 
sions of S. 33, Evidence Aot. In thiB view, we 
would soarcely be justified in ordering a re-trial 
by reason of the misreception of the evidence of 
Adarjan, We accordingly decline to interfere, 
and dismiss the appeal. 

K.s. Appeal dismissed. 


A. I. R (87) 1980 Assam 77 [C. N. 26,] 
Thadani Ag, 0. J. and Sam Labhata J. 

Kanteswar Chowdhury and others — Plain¬ 
tiffs — Appellants v. Province of Assam anc 
others—Defendants—Respondents, 

8eoond Appeal No. 810 of 1944, Deolded on 22nc 
November 1949, from judgment and decree of learner 
Diet. Judge, A. V. D„ D/-18th January 1944. 

Assam Land and Revenue Regulation (1886) 
??■ Mi 32, 62 — To avoid bar of S, 154 (1 
(a) plaintiff to prove violation by Government o 
his existing right under Regulation _ Mere oc¬ 
cupation not sufficient under S. 32 — S. 62 does 

not control S, 154 — Trial of suit in civil Court is 
Birred. 

Before the bar of B. 164 (1) (a) can be said to b. 
inoperative, the plaintiff must lay the foundation fo: 
hia contention that he had an existing right under thi 


Assam L&Dd and Revenue Regulation which the 
Government of Assam had violated. Under S. 32 mere 
occupation is not enough for occupation may b9 the 
occupation of a trespasser. The occupants contemplated 
by S. 32 must have a permanent, heritable and transfer¬ 
able right of use and occupation iu tbe land, or bs in 
possession as mortgagees of persons having such a right. 
Where there is not an iota of evidence adduced by the 
plaintiffs which shews that they are in aDy manner 
entitled to the property in question, S. 62 also ba3 no 
application. Farther, S. G2 does not control S 154 
which deals with certain speciffed subjects. The cogni¬ 
zance and trial of tbe suit by a civil Court in such a 
case is barred by the provisions of S. 154 (1) (a): A I.R. 
(5) 1918 Cal. 21 ; A. I. R. (7) 1920 Cal. 274 ; A. I. R. 
123) 1936 Cal. 629 and 39 C. W. N. 857, Disting. 

(Paras 8, 10, 13] . 

J. C. Sen and M. N. Mahanta—ioc Appellants. 

K. R. Barman, Govt. Advocate and B. C. Barua— 

for Respondents. 

Judgment. — This i3 a second appeal from 
the judgment and deoree of the learned District 
Judge, A. V. D., dated 18 th January 1944 by 
which he affirmed the judgment and decree of 
the trial Court which bad dismissed the plaintiff - 
appellants’ suit with costs. 

[ 2 ] The plaintiff-appellants 9 in number- 
brought a suit for a declaration that an order 
passed by tbe Sub-divisional Officer of Barpeta 
on 17th April 1939, settling the lands in eait 
with the defendant-respondents 2-38, wa3 ultra 
vires and without jurisdiction; that likewise an 
order passed by the Revenue Tribunal on 14th 
November 1941, ordering eviotion of the appel- 
lant3 was without jurisdiction; that the appel- 
lantB were entitled to remain in possession of 
the lands in suit and to get pattas in tbeir 
favour, and for a permanent injunction restra- 
ining tbe respondents from evicting the appel¬ 
lants from the disputed lands measnring some 
819 bighas odd situated in village Medhikuchi, 
mouza Hastinapur. Tbe Province of Assam wag 
impleaded as defendant 1 . 

[3] The defence to the suit was that the 
Government of Assam was free to settle the 
lands in question with the other defendants as 
they were waste lands, there being no claim by 
any person who could be described as a land, 
holder or setllemeDt-holder or a person having 
any other right to settlement under the Assam 
Land $nd Revenue Regulation. 

[4] On the pleadings, the trial Court framed 
the following amongst other, issues; 

"2. Whether the Munsifi's Court has pecuniary 
jurisdiction to try the suit? 

8. Whether the civil Court has jurisdiction to 
entertain and try the present suit? 

4. Whether the suit is maintainable?" 

[6] The trial Court tried issues 2 , 9 and 4 , as 
preliminary issues and held that it had no 
lurisdiotion by reason of tbe provisions of 
S 164 (l), Assam Land and Revenue Regulation. 
The lower appellate Court agreed with the deci¬ 
sion of the trial Court on this issue. 
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[6] The facts, as found by the lower appellate 
Court, are these: The land in dispute was 
admittedly unfit for cultivation, and under some 
mistaken impression, it was treated as a grazing 
reserve; the plaintiffs had failed to prove that 
they ever cultivated this land after acquiring it 
from Government on annual pattas; on the 
other hand, the defendants were the person who 
had offered to give up an equal area of land of 
which they were in possession, to form a re¬ 
cognised grazing reserve on condition that they 
were giveu settlement of the 319 bighas of land 
now in dispute; the defendants are inhabitants 
of the same village and mouza as those to which 
the land in suit appertains; the appellants belong 
to a different village and different mouza; 
somehow or other, before the settlement pro¬ 
ceeding which resulted in the settlement with 
the defendants, the appellants managed to 
occupy the land which resulted in the Gover¬ 
nment starting encroachment proceedings against 
them under R. IS ( 2 ), and the S. D. 0. in due 
course, passed orders for their eviction; the order 
of the S. D. 0. was set aside by the Deputy 
Commissioner, Kamrup, but the Revenue 
Tribunal set aside the order of the Deputy 
Commissioner and restored the order of the 
Sub-divisional Officer, as a result of which, the 
plaintiff-appellants brought the present suit. 

[7] Before the learned District Judge as well 
as before us, it was contended on behalf of the 
appellants that certain sections and rules framed 
under the Assam Land and Revenue Regula¬ 
tion render the bar provided by 8. 154 (l) (a) 
inoperative in view of certain decisions of the 
Calcutta High Court. The learned District Judge 
considered the cases reported in Askar Mian v. 
Sahedali, 23 C. W. N- 540 : (A. I. R. (5) 1918 
cal. 21), Jai Gobinda v. Hazira Bibi, 24 
0. W. N. 149: (A. I. R. (7) 1920 cal. 274), Secy, of 
Stale v. Brajendra Kishore, A. I. R. (23) 1936 
Cal. 629 : (168 1 . 0 . 249) and Dhanai Namasut 
v. Eaji Niamatulla, 39 C. w. N. 867 and came 
to the conclusion that the decisions relied upon 
by the appellants’ advocate, had no application 
to the facts before him. We are in agreement 
with this view. 

[8l The decisions of the Calcutta High Court 
to which reference has been made, have appli¬ 
cation to .cases where a plaintiff has made out 
a prima facie case respecting an existing right, 
which the Revenue Authorities omitted or refus¬ 
ed to respect when settling the land with persons 
other than the plaintiff. The learned District 
Judge rightly points out that before the bar of 
8. 154 (l) (a) can be said to be inoperative, the 
plaintiff must lay the foundation for his conten¬ 
tion that he had an existing right under the 
Assam Land and Revenue Regulation which the 


Government of Assam had violated. Section 82 
of the Regulation, upon which apparently the 
appellant’s advocate had relied before the learned 
Judge, is in these terms: 

“32. (1) The Settlement Officer shall offer the settle¬ 
ment to such persons if any as he find3 to be in posees- 
sisn ol the estate and to have a permanent, heritable 
and transferable right of use and occupancy in the 
same, or to be in possession as mortgagees of persons 
having such a right. 

(2) If the Settlement Officer finds no person In 
possession, as aforesaid, it shall be in his discretion, 
subject to such rules as the Provincial Government 
may make under S. 12, to offer the settlement to any 
person he thinks fit.” 

Under 8. 32, mere occupation is not enough, as 
alleged by the appellants, for occupation may 
be the occupation of a trespasser. Indeed in this 
case, the learned District Judge has como to the 
conclusion that the appellants were trespassers. 
The occupants contemplated by 8. 32 of the 
Regulation must have a permanent, heritable 
and transferable right of use and occupation ir> 
the land, or be in possession as mortgagees ol 
persons having such a right. It is clear from 
the evidence that the plaintiff failed to bring his 
case within the terms of 3 . 32 of the Regula¬ 
tion. 

[9] Nor do we think that S. 39 of the Regulation 
is of auy assistance to the appellants. Section 39 
deals with the effect of a decision of the Settle- 
ment Officer in the matter of the settlement. It 
refers to Ss. 35 and 36, and s. 35 refers to S. 12 of 
the Regulation. For the purpose of interpreting 
S. 12 of the Regulation, reference must be made 
to 8s. 1 and 2 of Part II, chap. I of the Regula¬ 
tion. Section 1, among other definitions, contains 
the definition of 'waste land’, and it is common 
ground that the land in dispute was waste land 
when the settlement was made. Section 2 of 
part II, Chap, I deals with the powers of the 
Deputy Commissioner, and is in these terms : 

'The disposal of waste land required for ordinary or 
special cultivation or for building purposes will, subject 
to the general or special orders of the Provincial 
Government, vest in the Deputy Commissioner who 
will dispose of such land by grant, lease or otherwise in 
the manner and subject to the conditions set forth in 
the rules following, provided that the Deputy Commis¬ 
sioner may expressly reserve any such land from 
settlement.” 

At the trial of the suit, the plaintiffs did not 
produce any order of the Deputy Commissioner 
in their favour. Even when the matter was be- 
fore the learned District Judge, the appellants 
failed to produce any order of the Revenue 
authorities settling or purporting to settle with 
them the land in dispute. 

[ 10 ] Mr. Sen for the appellants very properly 
conceded before us that S. 62 of the Regulation 
had no application to the facts before us. Sec¬ 
tion 62 finds place in chap. IV, Part I of the 


I960 


Ambor Ali v. Niohar Ali (Thadani Ag. C. J.) Assam 79 


Regulation dealing with registration, Section 62 

say9: . 

“Nothing oontained in this Chapter and nothmg done 
in accordance therewith shall be deemed to (a) preclude 
any person from bringing a suit in the civil Court for 
possession of, or for declaration of his right to, any 
immoveable property to which he may deem himself 
entitled.” 

The learned District Judge points out that there 
is not an iota of evidence adduced by the appel- 
lants which shows that they are in any manner 
entitled to the property in question, Apart from 
the fact that there is no evidence led by the 
plaintiffs as to their right, title and interest, 
8. 62 does not control S. 154 of the Regulation 
whioh deals with certain specified subjects. 

[ill These sections of the Regulation to whioh 
we have referred have been considered by the 
learned District Judge. Rules 15 and 18 were 
also argued before us, as indeed they were argued 
before the learned District Judge. The learned 
Distriot Judge came to the conclusion that there 
has been no breach of R. 16 . He expressed the 
opinion that it was not necessary to be too defi¬ 
nite on this point, but the following facts stated 
by the learned Judge, namely, that the appel- 
ants belong to another village and that they 
had failed to prove previous possession, that they 
did not apply for any settlement, that ever since 
the trouble started between the parties, it was 
the defendants who were paying the land revenue 
justified the view he has tahen that the action 
of the appellants was not bona fide. The use of 
the word 'ordinarily* in B. 16 of the Settlement 
Rules is also not of any assistance to the appel¬ 
lants. As the learned Judge points out, the use 
of the word ‘ordinary’ 

“gives the Revenue Authorities the power to make 
departure in suitable cases and the present cate is 
obviously one where % departure was justified.” 

[ 12 ] It is unnecessary for us to express our 
view on the interpretation of R. is (l), as we do 
not think it is necessary for the purpose of dis¬ 
posing of this appeal. 

[ 18 ] We agree with the learned Distriot Judge 
that the oognizance and trial of the suit by a 
oivil Court was barred by the provisions of 
S. 154 (l) (a) of the Regulation. 

. fed The result is that the appeal is dismissed 
with costs. There will be two sets of costa-one 
payable to the Province of Assam, and the other 
to the remaining defendants. 

D,H * Appeal dismissed. 


A. I. R. (87) I960 Assam 79 [0. N. 27.] 
Thadani Ag. 0. J. AND Ram Labhaya J. 


Ambor Ali — Appellant v. Niohar Ali 
Respondent. 

Second Appeal No. HA of 1M8, Deoided on 

judgment and decree of 8ub-Ju< 
Gaehar, D/*26th February 1946, 


(a) Civil P. C. (1908), O. 41, R. 31 — Judgment 
should be self-contained — Material evidence not 
reproduced—Reasons for holding fact not proved 
or oral evidence not satisfactory not stated—Judg¬ 
ment does not comply with provisions ot O. 41. 
R. 31. 

The judgment of an appellate Court must be self- 
contained, so self-contained Ibat findings of fact can be 
sustained upon a bare perusal of it. It 13 not sufficient 
if it merely 6tate3 that a particular fact had not been 
proved nor is it sufficient if it merely states that the 
oral evidence was cot satisfactory on that point.' It 
should reproduce the materia) evidence and also state 
the reasons for holding the fact as not proved and the 
oral evidence uusatisfaotory. [Para 7] 

Annotation : {'44-Com.) Civil P. C., 0. 41, R. 31, 

N. 7. 

(b) Civil P. C. (1908), O. 20, R. 4 (2)-Judgment 
merely stating conclusions—Material evidence on 
issue and reasons for acceptance or rejection not 
stated—Judgment is bad. 

It iB not sufficient for the judgment of the trial Court 
merely to say that on a careful consideration of the 
evidence, the Court has come to this or that conclusion. 
The material evidence on a particular Issue for and 
against the parties to the suit mu9t be set out in the 
judgment, and reasons stated for its acceptance or 
rojection. [Para 8] 

Annotation : (’44-Com.) Civil P. C., 0. 20, R. 4. 

N. 9. 

S. K, Ghose—lot Appellant. 

N. M . Dam—for Respondent. 

Thadani Ag. C. J. — This is a second appeal 
from the judgment and decree of the learned 
Subordinate Judge, Caohar, dated 28 th February 
1948, by which he affirmed the judgment and 
decree of the trial Court which had decreed the 
plaintiff's suit with costs. 

[ 2 ] The plaintiff-respondent brought a suit 
to ejeot the defendant from the lands in suit 
which, according to him, were settled on the 
defendant some 12 or 13 yeara before the insti¬ 
tution of the suit at an annual rent of Rs. 20. 
He alleged that he required the land in suit for 
his own use and, after serving a notice on the 
defendant to vacate the lands, he bought the 
present suit. 

[9] The defence to the suit was that no valid- 
notice bad been served upon the defendant, and 
that the defendant had acquired occupanoy 
rights over the property. 

[ 4 ] Upon the pleadings, the trial Court framed 
the following issues : 

1. Whether any valid notice of ejeotment waB setved 
on the defendant? 

2. Whether the defendant has acquired oooup&noy 
rights over the suit lands ? 

8. To what relief, if any, U the plaintiff entitled ? 

As a result of its findings, the trial Court 
deoreed the plaintiffs suit. 

[6] The lower appellate Court, by a very 
short judgment, dismissed the appeal. 

[6] We are constrained to observe that the 
judgment of the lower appellate Court is of no 
assistance to us in deoiding the appeal. In dis- 
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rosicg c» the appeal the learned Subordinate 
Judge has observed : 

“1 have cone through tbe evidence and considered 
the argument advanced. The defendant appellant wanted 
to show that he started occupation of the suit land 
since 1013 by taking the same on lease from one 
Mostan Mia. He relied on Ex. A, a certified copy of 
tbe kaboliyat. Hr, however, failed to prove the suit land 
and tbe land under Ex. A. to be same and identical 
pi't. The oral evidence also not satisfactory on this 
point." 

This is scarcely a compliance with the provisions 
of O. 41, R. 31, Civil P. C. 

[7) The judgment of an appellate Court mu3t 
be self-contained, so self-contained that findings 
of fact can be sustained upon a bare perusal of 
it. It was the manifest duty of the learned Sub¬ 
ordinate Judge to state his reason why he thou- 
ght the plaintiff had failed to prove that the land 
in suit and the lands described in Ex. a, were 
identical. Nor was it sufficient for him to say 
that the oral evidence was not satisfactory on 
this point. He should have reproduced the mate- 
rial evidence and stated reasons for his conclu¬ 
sion that the oral evidence was not satisfactory. 

[9] In view of tbe unsatisfactory judgment of 
the lower appellate Court, we referred to the 
judgment of the trial Court and, to our surprise, 
we found it no more satisfactory than the judg¬ 
ment of the lower appellate Court. The trial 
Court has observed : 

"On a reference to the Re settlement map, Ei. B, 
and Cadastral map. Ex. B, and Cadastral map. Ex. C, 
cne cannot be definite as to whether tbe laod of Sch. 1 
of the plaint was covered by Ex. A." 

The trial Court ought to have stated reasons 
why it could not come to a definite conclusion 
as to whether the land described in scb. 1 of the 
plaint was covered by Ex. A. Tne trial Court 
also stated: 

“He (defendant) has no doubt led some oral evidence 
to show that he has acquired occupancy rights over 
the suit lands. The plaintiff has also led some counter 
evidence. On a careful consideration of the evidence on 
record and circumstances of the case. 1 am constrained 
to hold that the defendant has failed to show by any 
reliable and independent evidence that he has acquired 
occupancy rights over tbe suit lands.” 

We wish to point out to the Munsiff, just as wo 
have pointed it out to the Subordinate Judge, 
that it is not sufficient merely to say that on a 
careful consideration of the evidence, the Court 
has come to this or that conclusion. The mate¬ 
rial evidence on a particular issue for and against 
the parties to the suit must be set out in the 
judgment, and reasons stated for its acceptance 
or rejection. 

[9l As we are unable to say upon the jodg- 
ments of the Courts below whether their findings 
of fact have been correctly arrived at, we set 
aside the judgment of the lower appellate Court 
and remand the appeal to the lower appellate 
Court, with direction to the learned Judge to 


re-write his judgment in the light of the obser¬ 
vations we have made, after giving notice to the 
parties or their advocates to argue afresh the 
appeal before him, on the evidence already on 
the reccrd, ard to dispose of the appeal accord- 
ing to law. 

[ 10 ] We understand that the learned Subor- 
dinate Judge, Mr. Barkataki, who heard the 
appeal, has hern transferred to Jorhat. We order 
the appeal from which this second appeal has 
teen preferred, to be transferred to the file of Mr. 
Barkataki, for disposal, as directed by us, and 
according to law. 

[11] Costs of the remand will be costs in the 
cause. 

Ram Labbaya J.— I agree. 

M.K.S. Case remanded. 

A. I. R. (37) 1950 Assam 80 [C. N. 28.] 
Thadani Ag. C. J. 

Abdul Latif—Appellant v. Abdul Samad — 
Respondent. 

First Appeal No. 23 of 1949, Decided cn 23tb Novem¬ 
ber 1949. 

Civil P. C. (1908), S. 98 (2) and (3)-Appeal heard 
by Bench oi two Judges of Assam High Court — 
Diiference of opinion — Decree of lower Court is to 
be coniirmed—Provisos to sub-s. (2) and sub s. (3) 
do not apply. 

Clause 36, Letters Patent (Calcutta), which is made 
applicable by the Assam High Court Order, 1948, to 
proceedings before the Assam High Court i3 inoperative 
by reason of the Court having only two Judges. 

[Para 6] 

For the same reason provisos to sub-B. (2) of S. 98 and 
sub-s. (3) of that section also are not applicable. 

(Para 3] 

Therefore, where there is a difference of opinion be¬ 
tween the two Jndge3 of the Assam High Court who 
constitute tbe Bench which hears the appeal under 
S. 96, Civil P. G., the decree of lower Court must be 
confirmed : Case law referred. [Para 7] 

Annotation : ('44-Com.) Civil P. C., S. 98, N. 9. 

S. K. Chose and B. C. Barua — tor Appellant. 

F A. Ahmed, JJ. Cos warns and P. N. Boy — 

toe Respondent. 

Judgment_ A difference having arisen be- 

tween my learned brother and myeelf in the 
matter of the decision of this appeal, my learn¬ 
ed brother taking the view that the appeal 
should be allowed and decreed in part in favour 
of the plaintiff-appellant iD the sum of Rs. 1500, 
and I taking the view that the appeal should be 
dismissed, a question arises to the manner in as 
which the appeal should be disposed of. 

[ 2 ] Section 93, Civil P. C. t is in these terms: 
"95. Decision where appeal heard by two or more 
Judges: 

(1) Where an appeal i3 heard by a Bench oi two or 
more Judge?, the appeal shall be decided in accordance 
with the opinion of such Judges or of the majority (if 
any) of such Judges ; 
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(2) Where there is no each majority which concurs 
in a judgment varying or reversing the decree appealed 
from, euoh decree shall be confirmed ; 

Provided that where the Bench hearing the appeal is 
oomposed of two Judges belonging to a Court consisting 
of more than two Judges, and the Judges composing the 
Benoh differ in opinion on a point of law, they may 
etate the point of law upon which they differ and the 
appeal shall then be heard upon that point only by one 
or more of the other Judges, and such point shall be 
decided according to the opinion of the majority (if any) 
of the Jadges who bave heard the appeal, including those 
who first heard it; and 

(3) Nothing in this section shall be deemed to alter 
or otherwlte affect any provision of the Letters Patent of 
any High Court." 

[3] Under sub-s. (2) of 8. 98, Civil P. 0., 
'where there ia no auoh majority which concurs in 
a judgment, varying or reversing the decree ap¬ 
pealed from, 3uoh decree shall be confirmed.’ 
The proviso to aub.a. ( 2 ) of s. 93, Civil P. 0., 
baa no application for the simple reason that the 
High Oonrt of Assam does not conai3t of more 
than two Judges. 

[4] Aa regards sub-s. (3) of 9. 98, Civil P. C., 
which apparently contemplates a Letters Patent 
appeal, it was added to 8. 98 by the repealing 
and amending Act xvm [18] of 1928. In the 
words of the learned Commentator D. F. Mulla, 
it does no more than give effect to the decisions 
before that Act, namely, that where an appeal 
is heard by a Benoh of two Jadges of a High 
Court and the Judges differ then, if the appeal is a 
Letters Patent appeal, the procedure is governed 
by cl. 35, Letters Patent, (vide Bhai Das Shiv 
Das v. Bai Gulab, 48 I. A. 181: (a. I. R. (8) 
1921 P. o. 6) ; Hoop Lai v. Lashmi Doss, 29 
Mad. 1 ; Roy Nandipat Mahata v. Alexander 
Shaw, 13 w. b. 209 : (4 Beng. L. R. 181 ); Suraj. 
mol B. Mehta v. B. G. Homiman, 20 Bom. 
L. R. 185 : (A. I. R. (4) 1917 Bom. 62 (s.B.)) ; 
Lachman Singh v. Bam Lagan Singh, 26 ALL. 
10 : (1903 A. w. N. 162); Justin Hull v. Arthur 
Francis Pauli, 24 o. w. n. 352 : (a. i. r. ( 7 ) 
1920 Cal. 1009)), bat if the appeal 19 one under 
the Code of Civil Procedure, the procedure is 
governed by 8. 98, Civil P. C., (vide Bhuta 
Jayatsingh v. Lakadu'Dhansmgh , 43 Bom. 433 : 
(A.I.B. (6) 1919 Bom. 1 (P.B )); Ttn Tin Nyo v. 
Mg. Ba Saing, 1 Rang. 584: (a.i.b. ( 11 ) 1924 Rang! 
148); Prafulla Kamini Boy v. Bhahani Nath, 
68 oal. 1018: (a. i. r. (13) 1926 cal. 121 ) and 
Punjab Akhbarat A Press Co. Ltd. v. C. M. 
G. Ogilvte, 7 Lah. 179 : (a. l b. ( 13 ) 1926 Lab. 
65). 


has held that in the case of an equal division of 
opinion between the Judges of the High Court, 
in an appeal preferred to it under the Code of 
Civil Procedure, the procedure to be adopted by the 
High Court is governed by cl. 36 of the Charter, 
and not by 8. 98, Civil P. C. Even so, the posi¬ 
tion, so far as this Court is concerned, apart 
from the fact that it i3 not a chartered High 
Court, would seem to be governed by 8 S3, Civil 
P. C., as this Court consists of two Judges only. 
Clause 36 of Letters Patenb-cf tii9 Calcutta High 
Court, which has been made applicable, with 
necessary modifications, by the Assam High 
Court Order, 1948, presupposes that the High 
Court consists of more than two Judges, for, it 
says 'the case shall then be beard upon that 
point by one or more of the other Judges." I do 
not think cl. 36 means that where there are only 
two Judges and a difference of opinion arises 
between them, a reference will nevertheless be 
made to a third Judge to be appointed. Undoub¬ 
tedly, if the Assam High Court consisted of 
more than two Judges, a reference woutd have 
to be made to a third Judge, and no difficulty 
would have arisen even if the decision of the 
Madras High Coart, to which reference has been 
made, were followed. 

[6] In this connection, it is significant to ob- 
serve that S. 9 , Assam High Court Order, 194s, 
which empowers the High Court of Assam to 
apply the law in force immediately before the 
prescribed day (6th April 1948) relating to the 
powers of the Chief Justice, single Judges and 
Division Courts of the High Court in Calcutta 
and with respeot to all matters ancillary to tho 
exercise of those powers, says that it will apply 
with the necessary modifications. In my opinion, 

• the necessary modification in the application of 
Cl. 36 of Letters Patent of the Caloutta High 
Court would mean that so long as this Court 
consists of two Judges only, ol. 36 of Letters 
Patent of the Calcutta High Court is, for all 
practical purposes, inoperative. 

[7] In this view, the order which automati. 
cslly follows as a result of difference of opinion 
between my learned brother and myself is that 
the decree of the trial Court from whioh the ap. 
peal has been preferred, is oonfirmod. 

M,Kl Decree confirmed. 


1 A® 9 *™ High Court is not a char- 

tered High Court. The appeal before us is not 
* ., e *Jf ra ^®knfc a PPeal, bat one under 8. 96, 
Civil P. 0. It is true that a Full Benoh of the 
Madras High Court in the case reported in 
Dhana Baju v. Balkishen Das Moti Lai Daga 
M Mad. 663: (A. I. R. (16) 1929 Mad. 641 (p.B.))! 

I960 Asflftm/H & 12 


A. I, R. (37) 1950 Assam 81 [C, N. 29.] 
Thadani Ag. 0. J. and Ram Labhaya J. 


A 9 arwalla - Complainant 
Tulsmath Gogoi — Accused, 


November 1949 D-lded on 15th 

TTnnJrl by learned Sessions JadRQ, 

Upper Assam Diate. In Case No. 1512-0 of 1947. 8 
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Criminal P. C. (1898), Ss. 253 (1) and 367 (1) — 
Case adjourned ior defence evidence aiter iraming 
oi charge — Absence oi complainant — Order oi 
acquittal without finding accused not guiltyls bad. 

In a trial under S. 4'-’0. Penal Code, the Magistrate 
alter framing a charge adjourned the case for defence 
evidence. As the complainant was absent on the ad¬ 
journed date the Magistrate passed the following order : 
"Complainant absent. No steps taken. Accused ac¬ 
quitted.” 

Held, that as the Magistrate had not found the 
accused not guilty the order of acquittal contravened 
the provisions of S. 258(1) The order also contravened 
the provisions of S. 3C7*as neither the points lor de¬ 
termination nor the reasons for the decision were given 
in the judgment and therefore it must be set aside. 

(Para 6] 

Annotation: C-19-Csm.) Criminal P. C., S. 258 N. 3, 
Pt. 2; S. 367, N. 5 and 7. 

P. E. Gosrcaini— for Accused. 

Order.— This is a reference made by the 
learned Sessions Judge, Upper Assam Districts, 
reporting to this Court Case No. 1512-C of 1917- 
Onkarmal Agancalla v. Tulsi Nath Gogoi — 
under S. 117, Penal Code, disposed of by Mr. T. 
Ahmed, Magistrate, 1 st Class, Dibrugarb. 

[2] In November 1917, the complainant, 
Onkarmal Agarwalla, delivered a quantity of 
rice to Tulsi Nath Gogoi, with instructions to 
deliver the same to the Manager of the Singli¬ 
jan T. E. and to obtain a cheque from him for 
the price. The accused Tulsinath Gogoi obtain¬ 
ed a cheque from the Manager of the Singlijan 
T. E., but aid not give it to the complainant. 
The complainant, thinking that the Manager 
had not given the accused Tulsinath a cheque, 
asked the accused to go with him to the Manager 
of the Singlijan T. E. on the way, the accused, 
on the pretext of answering a call of nature, 
parted company with the complainant and never 
returned. The complainant made inquiries from 
the office of the Tea Estate and was informed 
that a cheque was given to the accused the pre¬ 
vious evening. The cheque was for a sum of 
RS. 2800-5-0. 

(3) On the following day, i. e. 19th Novem¬ 
ber 1917, the complainant filed a complaint 
before the District Magistrate of Lakbimpur 
who transferred it to Mr. A. Ahmed, E. A. C., 
for disposal. Mr. A. Ahmed examined the com¬ 
plainant on oath on 19th November 1917 and 
issued process against the accused under S. 420, 
Penal Code. The accused appeared in Court on 
19th December 1947. Mr. A. Ahmed, however, 
was transferred and the case came to the file of 
another Magistrate of the 1 st Class, one Mr. T. 
Ahmed, also stationed at Dibrugarb. 

U1 On 20 th April 1918, Mr. T. Ahmed exa¬ 
mined 5 witnesses, including the complainant, 
and framed a charge against the accused under 
S. 420, Penal Code. For some reason or other, 
the case could not be beard until 28th Janu- 


A. I. R. 

ary 1949, on which date the prosecution wit¬ 
nesses were further cross-examined by the 
defence, and the case for the prosecution came 
to a close. The case was adjourned to 1st March 
1919, for defence. On 1st March 1049, the com- 
plainant appears to have been absent, and the 
case was adjourned to 7th March 1949. On 7th 
March 1949, the complainant was again absent, 
and the learned Magistrate, Mr T. Ahmed, 
passed the following order: "Complainant absent. 
No steps taken. Accused acquitted.” It is against 
this order that the learned Sessions Judge has 
made ibis reference. 

[5l The learned Sessions Judge points out 
that the order passed by the learned Magistrate 
contravenes tbe provisions of s. 258 (l), Crimi¬ 
nal P. C., which says: 

"It io any case under this chapter in which a charge 
ha? been framed, tbe Magistrate finds the accused not 
guilty, he shall record an erder of acquittal.” 

The learned Sessions Judge rightly points out 
that the learned Magistrate has not found the 
accused not guilty, and that he could not, there¬ 
fore, pass an order of acquittal. Tbe learned 
Sessions Judge also points out that Mr. T. Ahmed 
has contravened the provisions of S. 367 (l), 
Criminal P. C. No points for determination 
have been set out in the judgment of acquittal, 
no reasons have been given for tbe decision. 

[63 We agree with the learned Sessions Judge, 
for reasons stated by him, that the order of 
acquittal passed by the learned Magistrate in 
this case is one which must be set aside. We' 
accordingly set aside the order of the learned| 
Magistrate, dated 7th March 1949, and remand 
the case for disposal according to law, from the 
stage at which he passed the erroneous order on 
7th March 1949. 

[7] The tryiDg Magistrate is directed to call 
upon the accused to adduce evidence in his de- 
fence, if he so wishes, hear argument if any and 
thereafter to pass judgment in accordance with 
law. 

K_S. Reference accepted. 


A. I. R. (37) 1950 Assam 82 [C. N. 30.) 

Ram Labhaya J. 

Belumani Nath and another — Petitioners 
v. Ramesh Chandra Nath — Opposite Party. 

Criminal Revn. No. 46 of 1949, D/- 22-12-1949. 

Penal Code (1860), Ss. 339 and 341 - Accused 
obstructing private right of way alleged by com¬ 
plainant over land oi accused — Accused denying 
existence of right of way — Trial and conviction 
under S. 341 — Revision - Accused can plead that 
evidence adduced did not exclude existence of 
bona fide belief in mind oi accused that he had 
right to obstruct — Act is not offence in view oi 
exception to S. 339—Proper remedy of complainant 
lies in civil Court. 


Belumani Naih v. Ramesh Chandra Nath 



1950 G. G. in Council v. 

Tbe accused was tried under S. 341, Penal Code 
for obstructing a private right of way which the com¬ 
plainant claimed over the land of the accused. The 
accused denied any 6ueh right in the complainant. The 
trial Court found In favour of the complainant and 
therefore convicted the accused under S. 341: 

Held, that the failure on the part of the accused to 
plead at the trial that his act fell within the exception 
to S. 339 could not deprive him of the right to ehow 
that the evidence in the case did not exclude the exis¬ 
tence of a bona fide belief in his mind that he had a 
right to close the pathway. The act of the accused did 
not amount to any offence. Moreover as the dispute 
could bo more eppropriately tried in a civil Court in. 
stead of in a summary trial on criminal side, the con- 
viction could oot be maintained. • [Para 5] 

Ann otation: ('46-Msd.) Penal Code S. 339 N. 1. 

J. 0. Sen—tor Petitioners. 

N. if. Dam —for Opposite Party. 

Order. _ The petitioners in this case were 

convicted under S. 341, Penal Code and sentenced 
to pay a fine of Bs. 20 each, and in default to 
undergo simple imprisonment for one week. The 
order of conviction was upheld in appeal. 

[2] The prosecution case was that the jangal 
(path ail) in front of complainant's bari reached 
up to and joined the village path to the east of 
his bari and that this pathway had been in 
existence Binco the time of the complainant’s 
grandfather. A part of the pathway, about 24 
cubits in length, was on the land of tbe acoused. 
They inoluded the pathway in their field and 
grew paddy on it. Plaintiff was thus prevented 
from UBing the pathway. This aot of the acoused 
according to the complainant amounted to an 
offence under S. 341. 

[3] The defence was that the complainant 
had no right of way over tbe land of the accused. 
Five witnesses were examined on behalf of tbe 
complainant. The trial was summary. The 
learned Magistrate states that these witnesses sup¬ 
port the prosecution. They deposed that the 
pathway had been in existence for a long time. 
One witness was examined for the defence who 
stated that the complainant was using another 
pathway of the accused. The learned Magistrate 
visited the site of the alleged pathway. He felt 
satisfied that the complainant's pathway extend, 
ed up to the village path and that about 8 nols 
of it lay on the accused’s land. As a result of the 
local inspection or rather with itB aid, he held 
that the prosecution witnesses had given proper 
description of the path and its locality. They 
alBo seemed to him disinterested. He, therefore, 
found the aocuBed guilty. 

[4] The learned counsel for the petitioners 
urges that the dispute was of a civil nature and 
in any case the acoused bona fide believed that 
they had _ the right to inolude the site of the 
pathway in their own land they being the owners 
of the land admittedly. 
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[ 5 ] It appears that the complainant claims a 
private right of way. The dispute evidently can 
be more appropriately decided by the civil 
Court. The likelihood or at least the possibility 
of a bona fide belief in the mind of the accused 
that they had the right to stop tbe pathway a3 it 
was passing on their land cannot be entirely 
excluded. Section 339, Penal Code, which defines 
wrongful restraint provides an exception to the 
principle embodied in the section. The exception 
is to tbe effect that the obstruction of private 
way over land or water which person in good 
faith believes himself to have a lawful right 
to obstruct, is not an offence within the meaning 
of this section. This exception has not been con¬ 
sidered by the Courts below, probably, for the 
reason that the defence that accused bona fide 
believed that they had right to close tbe pathway, 
wa9 not pressed at the earliest possible opportu¬ 
nity. This failure on the part of the accused, 
however, should not deprive them of the right 
to show that the evidence in the case does not 
exclude the existence of a belief in their mind 
which takes away their act from the definition 
of the offence. Moreover, the question in con¬ 
troversy conld not be decided properly in a 
summary trial on the criminal side. 

[6] In this view of the matter, the convictions 
oannot be maintained. Tbe petition is allowed. 
The conviotions of the petitioners are set aside. 
Tbe fines, if paid, shall be refunded. 

K.S. Oonuj'cftoK set aside. 


A. I. B. (37) 1980 Assam 83 (C. N. 31.] 
Thadani Ag. 0. J. and Ram Labhaya J. 

Governor-General in Council — Defendant 
—Appellant v. Jesraj Tilakchand Labhchand 
and others—Plaintiffs—Respondents. 

First Appeal No. 31 of 1947, D/- 24-8-1949. 

(a) Limitation Act (1908), S. 12 (2) — Time 
between date of pronouncing judgment and date of 
signing decree cannot be excluded. 

Under S. 12 tbe time taken from tbe date of the 
pronouncement of the judgment to the date of the 
signing of the deoree cannot be properly excluded as 
time requisite for obtaining a copy of the decree : 
A. I. B. (16) 1928 Oal. 103; 13 Cal. 104 (F. B.); A.I.R. 
(14) 1927 Cal. 66; A. I. B. (83) 1946 Cal. 10 and 
AJ.B. (24) 1037 Oal. 732, Dissent. ; 12 All. 461 (F. B.), 
JW- on- , [Para 6] 

Annotation: (’42-Gom.) Limitation Aot, S. 12, N. 25, 
Pt. 1. 

(b) Limitation Act (1908), S. 5, Explanation — 
Appeal, originally filed In Calcutta High Court, 
transferred to Assam High Court—Appellant being 
misled by practice of Calcutta High Court not 
filing appeal in time - Held there was sufficient 
cause for not filing appeal within time — Formal 
application held was not necessary. 

Where an appeal originally filed In the High Court 
of GaloutU was, on the establishment of the Assam 
High Court, tranBferred to that High Court and the 
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appellant was misled in not preferring the appeal 
within the period allowed by law by the practice of 
tbo Caloutta High Court in computing the period of 

limitation prescribed for appeals : 

Held, that the appellant must bo regarded a3 having 
shown sufficient cause for not preferring the appeal 
within tbo period allowed by law and no formal appli¬ 
cation under S. 5 was, in view of the practice of tbe 
•Calcutta U gh Ccurt in which the appeal was originally 
Sled, necessary. [I’ara 7] 

Annotation : (’12-Com.) Limitation Act, S. 5, N. 22 
and Id. 

D. N. Medhi — for Appellant. 

A/. N. R^j and J. C. Son — for Respondents. 

Judgment. — In this appeal, a preliminary 
objection has been taken, namely, that the appeal 
is time-barred. The judgment in the first appeal 
was pronounced on 29th March 1916, and the 
appeal was preferred in the Calcutta High Ccurt 
on 3rd August I9i6. The decree was signed on 
29th April 191G. The application for copies of the 
judgment and decree was made on 25th April 
191G, and the oopiea were delivered to the appel- 
lant on 16 tb May 191G. On the establishment of 
the Assam High Court in April 1948 this appeal 
was transferred to thi3 Court. 

[2] Under Art. 15G, Limitation Act, the appeal 
should have been preferred within 90 days of 
29th March 1216, a period which expired on 23th 
June 1946. Ii the time taken from the date of 
the application for copies of the judgment and 
decree, namely, 25th April 1946, to the delivery 
of the copies on lGth May 1946; is added to 28th 
June 194G, in accordance with S. 12, Limitation 
Act, the appeal should have been filed on 17th 
July; the appeal having been filed on 3rd August 
1916, it was prima facie time-barred. 

{3] Mr. Medhi for the appellant has contend, 
ed that the appellant is entitled not only to the 
period, at any rate 10 days of it, which elapsed 
between the date of the application for copies and 
their delivery, but also to the period from 29th 
March 1916 to 29th April 1946, during which 
time the decree wa3 not signed by the first ap. 
pellate Court; 90 days from 29th April 1946, 
would expire on 29th July 1946, and if the 10 
day3 which he claims from 25th April 1946 to 
16th May 1916, are added to the 90 days, the ap. 
peal would have been within time even if it had 
been filed on 8th August 1946; it was in fact 
filed on 8rd August 1946. 

[ 4 l In support cf his contention, Mr. Medhi 
has relied upon certain decisions of the Calcutta 
High Court reported in Mahoruddi Sheikh v. 
Safed Ali Khalifa, A. I. R. (15) 1928 cal. 103 : 
(105 I. C. 779) ; Bani Madhub v. Matungini 
Dassi, 13 cal. 104 (P. B ); Ashutosh Boy v. 
Monomolian Boy, A. I. R. (14) 1927 Cal. 65 : (97 
I. o. 639); Dwarka Das Kedar Bux v. Gajanan 
Jayannath, A. I. R. (33) 1946 Cal. 10 : (222 I. C. 
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475 ) and Sudhansu Bhusan v. Majho Bibi, 42 
C. w. N. 72 : (A. I. R. (24) 1937 Oal. 732), in 
which the Calcutta High Court has consistently 
taken the view that the time which elapses bet¬ 
ween the pronouncement of the judgment and 
the signing of the decree can be properly ex- 
eluded under the provisions of 8. 12 , Limitation 
Act as time requisite for obtaining a copy of the 
decree. This aspect of tbe case has been noticed 
in Chitaley's Limitation Act, Edn. 2 ,1942, vol. 3, 
at p. 2509, where the decisions of the various 
High Courts in India have been referred to. 
This Court had occasion to consider this question 
in Katimal Brahma v. Mohan Nath Nahata, 
A. I. R. (36) 1949 Assam 23, we took the view 
that tbe starting point for the purpose of the 
Limitation Act under Art. 162, is the date of the 
pronouncement of the judgment, and not the 
date of the signing of the deoree. Mr. Medhi has 
not disputed the correctness of that view, but 
his contention is that the Calcutta High Court 
has consistently taken the view that under 8, 12 , 
Limitation Aot, the time whioh elapses between 
the date of the pronouncement of a judgment 
and the date of the signing of tbe decree, is to 
be excluded as time requisite for obtaining a 
copy of the deoree. 

[6] With all respect to the decisions of the 
Calcutta High Court, to whioh we have referred, 
we are unable to persuade ourselves to agree 
with the view that under 8. 12 , Limitation Act, 
the time taken from the date of the pronounce¬ 
ment of the judgment to the date of the signing 
of the deoree, can be properly excluded as time 
requisite for obtaining a oopy of the deoree. The 
earliest Full Benoh decision of the Calcutta 
High Court reported in Beni Madhub v. Matun- 
gini Dassi, 13 oal. 104, whioh apparently has 
been interpreted as authority for the proposition 
that the time whioh is taken from the date of 
the pronounoement of a judgment till the sign¬ 
ing of the deoree can be exoluded as time re. 
quisito for obtaining a copy of the decree under 
S. 12, Limitation Act, was dissented from by a 
Full Bench decision of tbe Allahabad High Court 
reported in Bechi v. Ahsan ULlah Khan, 12 
ALL. 461: (1890 A.W.N. 149 (P. B)). The Allaha¬ 
bad High Court did not accept the view that 
under 8. 12 , Limitation Act, the time whioh 
elapses between the date of the pronouncement 
of the judgment and the date of the signing of 
the deoree, can be properly exoluded as time re- 
quisite for obtaining a copy of the deoree. At 
p. 469, Mahmood J., delivering the judgment of 

the Full Bench, observed : 

•• ‘Now, in the first place, I entertain no doubt that it 
Is necessary aod indispensable for a litigant who 
intends to appeal from a decree which is the result of 
a judgment against him, and which decree must, 
under the law, bear date the day on which the judg- 
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ment was pronounced to apply for a copy of the decree 
and, if necessary, of tbe judgment also, before tbe lapse 
of the period of limitation for tbe appeal which he 
intends to file, whatever that period may be. This view 
is amply supported by tbe ruling of Garth C. J«, 
in Ramey v. Broughton , 10 Cal. 652/ In the case before 
Garth C. J., the decree had remained anslgoed for 
more than the period of limitation, and the appellant 
subsequently applied for and obtained a copy of the 
decree. It was contended before tbe learned Chief 
Justice on behalf of the appellant ‘that where the 
decree was not drawn up and signed until after 20 days 
had expired from the delivery of tbe judgment, the 20 
days ought to count from the time when tbe decree was 
made.* In dealing with this contention, Garth C. J., 
said 'Bat this is directly contrary to the express 
language of the law. By Art. 151 of the sohedule to 
the Limitation Act, the 20 days are to bo reokoned 
from the date of tbe decreo ; and by S. 205, Civil P. C., 
the decree is to bear date the day on which the judg¬ 
ment is pronounced, so that the appaal must clearly be 
filed within 20 daj9 from the day on which the judg¬ 
ment is pronounced.* Garth C. J., has also observed 
'If tbe appellant had applied for a copy while tbe 20 
days were ranning, he would not be barred.* " 

[6] In the case before us, the application for 
copies was made during tbe time when the period 
of limitation was running, and under 8. 12, tbe 
time which the appellant was entitled to exolade 
was the time which elapsed between the date of 
the application for copies of the judgment and 
decree and their delivery, namely, from 25th 
April I9i6 to 16th May 1946, and if thi3 time 
is added to 28th June 1946, the appeal should 
have been filed on 17th July 1946. 

[7] But we think, having regard to the expla¬ 
nation to s. 5, Limitation Act, which says: 

'‘The fact that the appellant or applicant was misled 
by any order, praotico or judgment of tbe High Court 
in ascertaining or computing the prescribed period of 
limitation, may be sufficient cause within tbe meaning 
of ibis section.** 

The appellant must be regarded as having shown 
sufficient cause for not preferring the appeal 
within the period allowed by law. It is true the 
appellant has not filed a formal application 
under s. 5, Limitation Act, but we do not think 
that a formal application is necessary, in view 
of the praotioe of the Caloutta High Coart in 
computing the period of limitation prescribed 
for appeals, in the manner indicated in a long 
line of decisions which lay down that the time 
taken between the date on whtoh the judgment 
is pronounced and the date on which the decree 
iB signed is to be excluded under 8. 12 , Limits- 
tion Act as time requisite for obtaining a copy 
of the decree. As this appeal was originally filed 
in the Calcutta High Court, the appellant was 
undoubtedly misled by the judgments and pra¬ 
ctice of that Court into believing that appeals 
filed in suoh circumstances as the present are 
within time. No .formal application under 8.6, 
Limitation Act, is, therefore, necessary. 

_ l8l We accordingly decide the preliminary 
objection against the respondents and order that 
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this appeal will be beard. The appeal will be set 
down for hearing in due course. 

v.B.B. Objection disallowed. 


A. I. R. (37) 1950 Assam 85 [C . N. 32.] 

Thadani Ag. C. J. and Ram Labhaya J. 

Monje Mechik and another — Petitioners v- 
Mechok Mechik and another—Opposite Party - 

Civil Revn. No. 17 (H) of 1940, D/- 28 11-1949, t* 
revise order of Deputy Commissioner, Garo Hills, D I- 
25-11-1948. 

Administration of Justice and Police inGaro Hills 
District Rules, R. 31—Provisions are mandatory. 

The non-observaoca of R. 31 goes to tbe root of tb6 
jurisdiction of the Deputy Commis3ioner in the trial of 
the petition brought by an indigenous inhabitant and 
her husband for being appointed as Nokmag. Deputy 
Commissioner is bound, under the terms of R. 3L, to 
induce the parties to sabmit their case to a panohayet 
and, if thoy agre9 to d*> bo, to follow tbe procedure 
laid down in tbe Rule. (Where he made no attempt to 
induce the parties to submit tbelr case to a punchayet 
and passed an order after himself taking evidence, his 
order was Bet aside, and he was directed to proceed in 
accordance with R. 31.) [Para 6] 

P. K . Laliiri — for Petitioners. 

J. C. Sen — for Opposite Party. 

Order. — This is an application under R. 35, 
of the Rules framed for the Administration of 
Justice and Police in the Garo Hills District, 
seeking to revise an order passed by the learned 
Deputy Commissioner, Garo Hills, on 25tb 
November 1948, by which he set aside his previ¬ 
ous order by which he had appointed one Monje 
Mechik and Withson Sengma as Nokmas and in 
their place appointed one Mechok Mechik and 
her husband, Objang Sangma, as the Nokmas. 

[2l The original Nokmas were one Wallam 
Sangma of Kambakpara Akhing and his wife, 
Mongmong Mechik, After their death, their 
daughter, Monje Mechik and her husband, With* 
son Sangma, instituted proceedings before the 
Deputy Commissioner, Garo Hills, for their ap> 
pointment as Nokmas in succession to Wallam 
Sangma. In her petition, Monje Mechik alleged 
that she was the only daughter of Wallam 
Sangma and his lawfully wedded wife, Mong¬ 
mong Meohife. The learned Deputy Commissioner 
sent Monje Meobik's petition for enquiry and 
report to the Mauzadar who however could not 
personally enquire into the matter and deputed 
the Garo Mondol of Garo Mouzas for enquiry and 
report, In due course, the Mondol submitted a 
report reoommending Monje Mechik and her 
husband’s appointment as Nokmas. 

[8] The learned Deputy Commissioner, on 
receipt of the report of the Mondol, held an 
enquiry and deolated Monje Meohik and her 
husband, Witheon Sangma, as Nokma 9 and 
ordered their names to be entered in the Genoa- 
logioal Table. 
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[• 3 ] Some 14 days later, on 27th September 
1948 , Mechok Mechik and her husband, Okjang 
Sangma, filed a petition objecting to the ap- 
pointment of Modj'o Mechik and her husband, 
Withson Sangma, as the Nokmas, and made a 
counter claim for their appointment as Nokmas 
and prayed that the previous order of the Deputy 
Commissioner be set aside on the ground that 
Mechok Mechik was the real daughter of the 
deceased Wallam Sangma and his wife, Mong- 
mong Mechik, and that Monje Mechik was, in 
fact, a daughter of Wallam Sangma by a 
woman called Satme Mechik who was not a 
legitimate wife of Wallam Sangma. The learned 
Deputy Commissioner proceeded to adjudicate 
the claim made by Mechok Mechik and her hus. 
band, Okjang Sangma, and after hearing the 
evidence adduced by both parties, set aside his 
previous order, dated 3th September 1948, and 
ordered the substitution of Mechok Mechik and 
her husband, Okjang Sangma, as the Nokmas 
for Monje Mechik and her husband, Withson 
Sangma. It is against this order that the present 
petition has been filed. 

[6] One of the grounds taken by the peti¬ 
tioners’ advocate is that the learned Deputy 
Commissioner has not given effect to the manda¬ 
tory provisions of B. 31 of the Rules framed for 
the Administration of Justice and Police in the 
Garo Hills District. Rule 31 is in these terms : 

“The Deputy Commissioner and his Assistants shall in 
all oases in which the parties arc indigenous inhabitants 
of the district, and in any other cases, may endeavour 
to induce them to submit their case to a pancbayet. If 
they agree to this, each party shall name an equal 
number of arbitrators, and shall choose, or leave the 
arbitrators to choose, an Umpire. The name and resi¬ 
dence of Arbitrators and Umpire and the matter in 
dispute must bo recorded before tho proceedings com¬ 
mence, and the Court 1 will direct the laskar or other 
recognised authority to assemble panchayet and wit¬ 
nesses within eight days. When the case has been deci¬ 
ded, the Umpire shall appear with the parties before the 
Court, which shall proceed to record the decision and 
enforce it as its own. From such deoision, there shall 
be no appeal/* 

[6] We think the non-observance of R. 31 
*goe3 to the root of the jurisdiction of the Deputy 
Commissioner in the trial of the petition brought 
by Mechok Mechik and her husband, Okjang 
Sangma. The learned Deputy Commissioner 
.was bound ucder the terms of R. 31, to induce 
,the parties to submit their case to a panchayet 
and, if they agreed to do so, to follow the proce¬ 
dure laid down in R. 31. But it appears the 
learned Deputy Commissioner made no attempt 
to induce tho parties to submit their case to a 
panchayet. 

[7] We, therefore, set aside the order of tho 
learned Deputy Commissioner, dated 25th Nov¬ 
ember 1948, and remand the case to the learned 
Deputy Commissioner to dispose of the petition 


after complying with the provisions of R. 81 of 
the rules framed for the Administration of Justice 
and Police in the Garo Hills District. In oase 
the parties do not agree, the learned Deputy 
Commissioner is directed to record evidenoe 
afresh and dispose of the case according to law. 

R.G.D. Order set aside. 


A. I. R. (37) 1950 Assam 86 [C. N. 33.] 
Thadani Ag. C. J. and 
Ram Labhaya J. 

Khagendra Narayan Deb — Petitioner v. 
Ranee Purnima Debi — Opposite Party . 

Criminal Rovn. No. 29 of 1949, D/- 15-11-1949, from 
order of Sessions Judge of L. A. D., D/- 16-5-1949. 

Criminal P. C. (1898), Ss. 523, 517 — Theft of 
property reported — Property found in possession 
oi accused — Police instituting proceedings under 
S. 147, Penal Code—Case transferred by S.D. O. to 
2nd E.A.C.— Police requesting S. D.O. during pen¬ 
dency of proceeding belore 2nd E. A. C., to confirm 
custody of property with complainant to whom police 
had delivered it — S. D. O. accordingly ordering 
confirmation—Order held one under S.523 and not 
under S. 517—No appeal held lay to Sessions Judge 
—Sessions Judge held could only make reference 
under S. 438 — Order of S. D. O. passed on re¬ 
commendation of police held not proper — Order 
should be a judicial order. [Paras 3, 4 and 5] 

Annotation : (’46-Com.) Cri. P. C., S. 517 N. 51 
S. 523 N. 4 and 12. 

K. R. Barooah — for Petitioner. 

J . C. Son — for Opposite Party. 

Order.—This is an application under B. 439, 
Criminal P. C. seeking to set aside the order of 
the learned Sessions Judge, L. A. D., dated 16 th 
. May 1949, by which he set aside the order of the 
S. D. 0., Mangaldai, dated 12th May 1948, by 
which the S. D. 0. had ordered an elephant, a 
guddi (trappings) and a chain to be returned to 
the petitioner. 

[2l It appears that the petitioner had lodged 
a first information report on 25th January 1948 
alleging that his elephant had been stolen by 
the accused-respondent. Three days later, on 28 th 
January 1948, the elephant was seized by the 
police from the possession of the respondent. 
The police, however, did not send up a case 
against the respondent for theft, but instituted 
proceedings under S. 147, Penal Code. On 26 th 
April 1918 , the S. D. 0. transferred the case 
under s. 147, Penal Code, to tho 2 nd E. A. C. for 
disposal. While this case was pending before the 
2 nd E. A. 0., the police requested the S. D. 0. 
to make an order confirming the custody of the 
property in the possession of the petitioner to 
whom the police had handed over the property 
during the course of the investigation. The 
S. D. 0. endorsed the report of the police by 
writing upon it the word “Yes. 1 * Against this 
order, the respondent appealed to the Sessions 
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Court, and the learned Sessions Judge set aside 
the order of the S. D. 0 and awarded the cus- 
tody of the property to the respondent. It is 
against this order that the petitioner has come 
in revision. 

[3] It was contended by Mr. Barua on behalf 
of the petitioner that the order passed by the 
S. D. 0. on 12 th May 1 918, confirming the cu3- 
tody of the petitioner, was not subject to appeal, 
and that the learned Sessions Judge bad, theie- 
fore, no jurisdiction to set it aside.. It was, how- 
ever, pointed out to Mr. Barua that the order of 
the S. D. 0. dated 12 th May 1948, cannot pro¬ 
perly be regarded as an order passed under 
8. 517, Criminal P. C„ as no enquiry or trial 
had been concluded by him. Mr. Barua conceded 
that the order of the S. D. 0., dated 12 th May 
1918, was not an order under the provisions of 
3. 517, Criminal P. C., but one under 9. 623, 
Criminal P. C. Mr. San for the respondent also 
agreed that the order of the S. D. 0. falls pro. 
perly within the terms of 8. 523, Criminal P. C. 

[l] We do not agree with the learned Sessions 
Judge that the S. D. 0., in passing the order- 
dated 12th May 1918, acted without jurisdiction. 
The S. D. 0. had jurisdiction in the matter, as 
the police bad reported the seizure of the pro¬ 
perty to him. Under 9. 623 (1), it is the Magis¬ 
trate to whom the seizure of the property is 
reported who can make order as he thinks 
fit respecting the disposal of Buoh property or 
the delivery of suoh property to the person 
entitled to the possession thereof. We do not 
think the order of the S. D. 0., dated 12th May 
1918, can be assailed on the ground stated by 
the learned Sessions Judge. Moreover, an order 
made under the provisions of s. 623, Criminal 
P. 0. is not an order against whioh an appeal 
can be preferred to the Court of Sessions, Indeed 
it was the learned Sessions Jud^ who had no 
jurisdiction to pass an order setting aside the 
order of the S. D. 0., dated lath May 1918. All 
that he was competent to do was to make a 
reference to this Court under the provisions of 
S. 488, Criminal P. C. 

[6] Mr. Sen for the respondent contended 
that the order of the Sessions Judge might be 
treated as a reference, and as the order of the 
learned Sessions Judge does no more than 
maintain the status quo on the date of the 
seizore of the property by the police from the 
. respondent, this Court, sitting in revision, ought 
not to interfere with it. The difficulty in giving 
effect to this contention is that the order of the 
8. D. 0., dated lath May 1948, being one passed 
under the provisions of s. 628 , Criminal P- 0., 
the question of the delivery of the property 
aeized must be decided with reference to the 
■person who is entitled to the possession thereof. 


Neither the S. D. 0., by his order dated 12 th 
May 1948, nor the learned Se3?ions Judge has 
considered the question from this point of view. 

CgJ We think, therefore, that the order of the 
S D. 0., dated l-2th May 1918, and that of the 
learned Sessions Judge, dated 16 th May 1919, 
should bo set aside. We accordingly set aside 
both the orders and direct the S. D. 0., being 
the Magistrate to whom th9 police reported the 
seizure of the property to pass an order res¬ 
pecting the delivery of the property in question 
after making a judicial enquiry into the ques- 
tion as to who is entitled to the possession 
thereof. 

r.q.d. Revision allowed. 


A. I. R. (37) 1950 Assam 87 [C. N. 34.] 
Ram Labhaya J. 

Abdul Majid — Accused — Petitioner v. 
Golok Chandra — Complainant — Opposite 
Party. 

Criminal Revn. No. 44 of 1949, D/- 6-1-1950. 

Penal Code (1860), S. 411 — Conviction under — 
It must be shown that accused knew or had reason 
to believe that property had been stolen. 

Where the accused purohases a mare from another 
then he can be convioted under S. 411 only if it can be 
found that he knew or had reason to believe that the 
mare bad been stolen. When there is no suoh allega- 
tion against the accused nor is there any finding to 
that effect, conviction is wholly unsustainable. 

[Paras 4, 6] 

Annotation: ('46-Man.) Penal Code, S. 411 N. 1, 3. 

K. P. Bhattacharjee — for Petitioner. 

J. Chaudhury — for Opposite Party. 

Order.—The petitioner in this case was con¬ 
victed by the Magistrate, 1st Class, NowgoDg, 
under S. 411, Penal Code. He was sentenced to 
pay a fine of Rs. 30 and in default to undergo 
rigorous imprisonment for two months. Hia 
petition of revision was dismissed by the learned 
Sessions Judge. He has now petitioned to this 
Court for interference. 

[ 2 ] The faots leading to this revision petition 
are that the aomplainant who had purchased a 
mare from one Katiram found it missing in the 
month of Magh. On 22nd April 1947 he informed 
the police about its diBappearanoe. On llth 
August 1947 he found that the mare was in the 
possession of Abdul Majid, petitioner. He again 
lodged an ejahar with the police and later filed 
a complaint in the Court of the Magistrate. The 
complaint wa3 against Abdul Majid and Forman 
Saikh from whom, it was alleged, Abdul Majid 
had purchased the mare. At the trial the defence 
put forward was that Forman Sheikh had pur¬ 
chased the mare from the village Goanbuta and 
had sold it to Abdul Majid. 

[3] Katiram supported the oomplainant. He 
deposed that the mare belonged to him and ha 
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had sold it to the complainant by Ex. l. The 
village (roanbura supported the accused. He 
claimed that- the mare belonged to him and he 
had sold it to Forman, who in turn had sold it 
to Abdu! Majid. The learned Magistrate observed 
that the main point for decision in the case was 
whether the mare belonged to tbe complainant 
or that it was owned by tbe Goanbura, who is 
alleged to have sold it to Forman from whom 
Abdul Majid got it by purchase. On this point, 
ho relied on tbe evidence of the prosecution wit¬ 
nesses. His conclusion w a3 that tbe maro belonged 
to Katiram and it had been sold to the com¬ 
plainant. In spite of absence of identification 
marks in tbe ejabar lodged by the complainant, 
he Jound no difficulty in coming to that conclu¬ 
sion. He disbelieved tbe statement of the 
GoanLura and rejected tbe version given by him 
about its sale to Forman. On Ibis finding he 
convicted both Abdul Majid and Forman Sheikh. 

[ 4 ] Abdul Majid stated that he had purchased 
it from Forman. Forman admits that he eold 
the mare to Abdu! Majid. Assuming that the 
statement of tbe Goanbura that be sold the mare 
to Forman is not worthy of credence, the state¬ 
ment of i orman that he sold tbe mare to Abdul 
Majid cannot be ignored. If Abdul Majid pur¬ 
chased the mare from Forman then Abdul Majid 
can be convicted only if it can be found that he 
knew cr had reason to believe that the mare had 
been stolf-n. There is no such allegation against 
Abdul Majid; nor is there any finding to that 
effect. This was the essential ingredient of the 
offence under S. 411, Penal Code. Tbe accused 
should dishonestly receive or retain the stolen 
property, knowing or having reason to believe 
tbe eaino to be stolen property. There i3 nothing 
in the transaction itself from Forman to Abdul 
Majid to suggest that Abdul Majid bad 3uch 
knowledge. In fact, there is absolutely no sug¬ 
gestion from any quarter that Abdul Majid had 
knowledge that the mare was stolen. 

[5] Conviction of Abdul Majid, therefore, is 
wholly unsustainable. The petition is allowed. 
'The conviction of Abdul Majid i3 quashed. He is 
acquitted and fine, if paid by him, shall be 
refunded. 

D.H. Petition allowed. 


A. I. R. (37) 1930 Assam 88 [C. N. 35.] 

Thadani Ag. C. J. and Ram Labhaya J. 

Sonar am Nokma — Petitioner v. Joran 
Nokma and another—Opposite Party. 

Civil Revo. No. 19 (H) of 1949, D/- 28-11-1949, from 
Order 0 ! Deputy Commissioner, Garo Hills, D/- 15*4- 
1948. 


Nokma ( Ram Labhaya J.) A. I. R r 

(a) Administration of Justice and Police in Garo 
Hills District Rules, R. 35- Order of Deputy Com- 
missioner declining to review order of his prede¬ 
cessor—Revision against— Power to revise rests 
in High Court. 

The powers of ‘‘the Governor in big personal capa¬ 
city" have been transferred to and are exercisable by 
tbe High Court. The revisional jurisdiction onder R.85 
• f the Rules framed for tbe Administration of Jog- 
t ; ce and Police in Garo Hills District now reeta in tbe 
High Court. [Para 2] 

(b) Administration of Justice and Police in Garo 
Hills District Rules, Rule 31—Applicability—Deci¬ 
sion based on admission—Rule docs not apply. 

Rule 31, which requires the Deputy Commis¬ 
sioner to persuade tbe parties to agrfe to the arbitra¬ 
tion of a Pancbajat, will not apply where aD admission 
•f a party forms the basis of the decision of the Deputy 
Commissioner. If the decision is according to the 
admission of tbe party bo can have no grievance. 

[Para 6] 

(c) Administration of Justice and Police in Garo 
Hills District Rules, R. 35 — Revision under — 
Decision of Deputy Commissioner based on ad¬ 
mission — Admission not alleged erroneous or 
misconstrued— Revision dismissed. 

Where a petitioner challenged the order of the Deputy 
Commissioner declining to prant the reviow petition, 
which was based on an admission of tho petitioner 
himself and it was nowhere stated in the petition nor 
even by the learned counsel of the petitioner during 
tho coarse of the argument that the admission referred 
to in tbe order wa9 not made by tbe petitioner, or 
that, if made, it wa 3 erroneous and be allowed to be 
recalled : 

Held , that in these circumstances, there wag no 
basis for interference on the merits. [Para 5] 

P. K. Lahin —for Petitioner. 

J . C. Sen—for Opposite Party. 

Ram Labhaya J.— This i9 a petition of revi¬ 
sion from the order of the Deputy Commis¬ 
sioner, Garo Hills, by which he declined to 
review the order of hi9 predeoessor in office 
dated 15th April 1948, under R. 85 of the rales 
framed for tbq^Administration of Justice and 
Police in the Garo Hills District. 

[2] This case came up for hearing originally 
before the Hou'ble tbe Acting Chief Justice. He 
directed that it may be placed before a Division 
Bench of this Court as he wanted to hear 
the Advocate-General on the question as to 
whether the powers of “the Governor in bis 
personal capacity” had been transferred to 
and were exercisable by the High Court. The 
learned Advocate-General appeared and conced¬ 
ed that the revisional jurisdiction under R. 35 
now rests in the High CourL The learned coun¬ 
sel for the parties are also agreed in this view. 

[3] The original order of the Deputy Com- 
missioner of Garo Hills dated 15th April 1948, 
laid down that in effect the dispute as to the 
boundary was between Joran Nokma and Sona- 
ram Nokma, and acting on the Sub-Deputy 
Collector’s report, he found the claim of Sonaram 
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Nokma to be false and directed SoDaram 
Nokma to deliver possession to Joran Nokma. 
He also ordered that Sonaram Nokma shall pay 
Ra. 26 as compensation to Joran Nokma. 

[ 4 ] Sonaram Nokma applied for a review of 
the order dated 16 th April 1948. Mr. Bbatta- 
obarjee, who had passed that order, had been 
relieved by Mr. J. B. Rajkowar. He beard the 
parties and also the Sub-Deputy Collector. Hie 
conolaaion was "that one of the boundary Dhipe 
(one tree) was not in its correct place.” The 
direction he gave on 8th September 1918 was 
that the Sub-Deputy Colleotor and the Mouza- 
dar will jointly visit the locality and erect the 
Dhip at the oorreot place, viz., at the junction 
of the Norang stream and the Dari Baliking 
which is a long and a high oliff. He disposed of 
the review petition on 16 th January 1949. Hie 
final order was to the effect that the Chori Dhip 
will continue to be the boundary Dhip of the 
two Akhins, i. e., Balikingri Akhin and Sankhin- 
gri Akhin. There was no need of correction of 
the boundary on the spot and only the maps 
were to be oorreoted, if necessary. The order of 
his predecessor directing Sonaram Nokma to 
pay compensation to Joran Nokma was also up¬ 
held. In effect, the review petition was rejected. 
The basis of the deoision was the admission of 
both the parties to the Sub-Deputy Colleotor, 
who had visited the locality for its inspection, 
that the Chori Dhip as the boundary Dhip of 
the two Akhins had been in existence for many 
years. By reason of this admission, be even 
revised his intermediate order of 8th September 
1948. 

[6] The petitioner challenges the order decli¬ 
ning to grant the review petition. It has no. 
where been stated in the petition nor even by 
the learned counsel of the petitions during the 
course of the argument that the admission refer¬ 
red to in the order of icth January 1949 , was 
not made by the petitioner, or that, if made, it 
was erroneous and be allowed to be reoalled. 
This admission forms the basis of the deoision 
of the review petition. The original order of the 
Deputy Commissioner was based on the report 
of the Sub-Deputy Colleotor. The order on 
review is based un an admission of the parties. 
*In these circumstances, there is no basia for 
interference on the merits. 

[6] Rule 81 , whioh requires the Deputy Com¬ 
missioner to persuade the parties to agree to the 
arbitration of a Panohayat, will not apply in 
view of the admission wbioh forms the basis of 
the decision. If the deoision is according to the 
admission of the petitioner, he oan have no 
grievance and it is not the petitioner’s oase that 
no admission was made or that the statement 
made was misconstrued. 


[7] We can discover no valid ground for 
interference in this case. The petition is dismis¬ 
sed with costs. 

ThadaDi Ag. C J—I agree. 

d.r.r. Petition dismissed. 


A. I. R. (37) 1950 Assam 89 [C. N. 36.] 
Thadani Ag. C. J. and Ram Labhaya J. 

Krishnadatla Bujarbarua — Appellant v. 
Sindhuram Choudhury — Respondent. 

g. M. A. No. 3 of 1949, D/- 13-12-1949, from order 
of 8nb-Jodge, L. A. V., D/- 9-2-1949. 

Limitation Act (1908). Art. 180 — Order confirm¬ 
ing sale challenged—Starting point. 

Where the formal order of confirmation of an execu¬ 
tion sale is cballengid within 3 years by a petition 
under Ss. 47 and 161, Civil P. C., tbe order itself comes 
into qaestion, arid tbe sale becomes absolute not on 
the date when tbe formal order of confirmation was 
passed but on tbe termination of the litigation com¬ 
menced by the judgment-debtor for having tbe tale set 
aside. [Paras 6,10] 

Annotation : (’42-Com.) Lim. Act, Art. 180, N. -4. 

S. K. Ohose and C. R. Lahkar — for Appellant. 

K. R. Barooah, D. N. Hcdhi and B. B. Das 

— for Respondent. 

Ram Labhaya J. — This is an appeal from 
the order of the learned Subordinate Judge, 
L. A. V., dated 9th February 1949 by which the 
order of the Sadar Munsiff, Gaubati, dated 4th 
September 1918, dismissing the application of 
tbe auction-purchaser for delivery of possession 
under o. 21, R. 96 was affirmed. 

[2] The relevant faots are as follows : The 
proper^ in suit was sold in execution of a 
decrd^Tn 26th February 1944. The deoree-holder 
was the auction- purchaser. The sale was con- 
firmed on 27th March 1944 evidently because no 
application for setting aside the sale was made 
within tbe period of 30 days under R. 89, 90 or 
91, Civil P. C. About a year later, on 26 th Maroh 
1946, the judgment-dobtor applied under B. 4T 
read with s. 161 , Civil P. C., to have the sale 
set aside alleging that the decretal amonnt had 
beon paid to the deoree-holder on 27th March 
1944, just four days before the confirmation of 
tbe sale. This petition was dismissed on 4th 
October 1946. The judgment debtor preferred an 
appeal to tbe learned Distriot Judge, who declin¬ 
ed to interfere. The judgment debtor then sought 
to have the orders of the Courts below revised. 
The revision petition was sIeo dismissed on 
22 nd July 1947, by the Hon’ble the Chief Justioe 
of the Calcutta High Court. The learned Chief 
Justice held that tbe payment or the adjustment 
between the decree-holder and tbe judgment- 
debtor was an uncertified one and therefore 
could not be recognised or taken notice of by 
reason of the provisions contained in o. SI, a. 8. 
Civil P. 0. The deoree holder-auotion-purchaser 
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applied for delivery of possession on 3rd May 
194S, more than three years after the original 
order confirming the sale, which was passed on 
27th March 1041. The petition was resisted by 
the judgment-debtor on the ground of limita¬ 
tion. The plea has prevailed in the Courts 
below. 

[3] The decision of the appeal turns on the 
interpretation of Ait. 190 of scb. I, Limitation 
Act. The article in question provides a period 
of three years for applications for delivery of 
possession. The starting point for limitation, 
according to the article, is the date on which 
the sale becomes absolute. The learned counsel 
for the appellant contends that the sale in this 
case became absolute for purposes of Art. ISO, 
Limitation Act on the date on which the peti¬ 
tion of revision was dismissed by the Calcutta 
High Court. Till then the sale could not have 
been regarded as final for purposes of limitation 
as tho very finality of the sale wa3 in question. 
He has relied on Chandramani v. Anarjan 
Bibi, 38 C. \Y. N. 901 : (A. I. R. (21) 1934 P. C. 
134), a decision of their Lordships of the Privy 
Council. The other cases to which we have been 
referred to by him are Chhogan Lai v. Beliari 
Lai, A. I. R. (20) 1933 cal. 311 : (147 I. C. 981), 
Muthu Korakld v. Mahamed Madarammal, 
43 Mad. 185 : (A. I. R. (7) 1920 Mad. l F. B) and 
Baijmth v. Ramgut Singh, 23 cal. 775 : (23 
I. A. 45 P. C.). 

[4] In Chandramani v. Anarjan Bibi, 38 
C. W. N. 901 : (A. I. R. (21) 1934 P. C. 13l), the 
decree-holders wore the auction-purchasers. Tho 
sales were held on 10th February 1923. The 
judgment-debtors applied under o. 21, R. 90 to 
have the sale set aside. The application was 
dismissed on 15th April 1924 and the sales were 
confirmed on 22nd April 1924, under O. 21, R. 92. 
Tho judgment-debtors appealed to the High 
Court from the order refusing to set aside the 
sales. The appeal was also dismissed on 17th 
Maroh 1927. Sale certificates wero duly issued in 
May and Juno 1928. On 10th September 1928, 
the auction.purchasers applied under o. 21, R. 35 
for delivery of possession of the properties pur- 
chased by them at the auction sales. The ap¬ 
plication was resisted on the ground of limitation. 
The Calcutta High Court held that sales became 
absolute on 22nd April 1921 oven for the pur¬ 
poses of Art. 180, Limitation Act and the appli¬ 
cation for delivery of possession whi:h had been 
put in on 10th September 1928, was thu3 barred. 
Their Lordships of the Privy Council hold that 
on the facts of the case before them, the sales 
did not become absolute within the meaning of 
Art. 180, Limitation Act until 17th March 1927, 
and that the application for possession of the 
properties was not barred by the Act. 


[5] The learned counsel for the respondent 
concedes that if the application for setting aside 
the sale had been under o. 21, R. 90, Civil P. C. 
as in the case before their Lordships of the 
Privy Council, the sale could not have been 
regarded as confirmed till the final decision of 
the petition for setting aside the sale. He eeeks to 
distinguish the Privy Council decision on the 
ground that the application for estting aside 
the sale in the case before us was not made 
under R. '89 or 90. It was undsr S. 47/151, 
Civil P. C. His contention is that the decision of 
their Lordships of the Privy Council cannot be 
extended so as to include within its scope appli¬ 
cations for setting aside sales which are not 
covered by o. 21, Civil P. C. We do not think it 
is possible to make any such distinction. 

[6] The decision of the case turns on the 
interpretation of the word "absolute” occurring 
in Art. 180, Limitation Act. This meaning could 
not be different in the two sets of cases. If a 
formal order confirming the sale under R. 92, 
Civil P. C,, does not make the sale absolute for 
purposes of Art. 180 if an application to set aside 
the sale i9 made by the judgment-debtor under 
0. 21, R. 90, we do not see how the sale would 
be absolute if the application for setting aside 
the sale is made under some other provisions 
contained in the Civil Procedure Code. Such a 
distinction would be indefensible in principle. 
Where the formal order of confirmation is 
challenged by a petition under some provision 
of the Civil Procedure Code tbo order itself 
comes into question. If suoh a petition is made 
within three years, tho period within which an 
auction.purchaser must apply for possession 
under R. 95, Civil P. C., the sale oannot 
be described as absolute during the period that 
the petition for setting aside the sale remains 
pending. The reasoning is equally applicable to 
applications under R. 90 and application under 
B. 47 or 161. On principle, therefore, it is diffi- 
cult to agree to a distinction between an appli¬ 
cation of the judgment-debtor for setting aside 
the sale under o. 21, R. 90 on the one hand, and 
an application under other provisions of the 
Code, e. g., Ss. 47 and 151, if they are made 
within three years from the date of the formal 
confirmation of the sale. Their Lordships of tho 
Privy Counoil have not left the matter in any 
doubt even so far as this question is concerned. 
The judgment of their Lordships was delivered 
by Sir Lancelot Sanderson and he observed in 
the course of the judgment as follows: 

“Upon a consideration of the sections and orders 
of tho Code, their Lordahip3 are of opinion that in 
construing the meaning of the words‘when the sale 
becomes absolute'in Art. 180, Limitation Act, regard 
must be bad not only to the provisions of 0. 21, R. 92 
(1) of the Schedule of the Civil Procedure Code, but 
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alBO to the other material sections and orders of the otherwise have become final and conclusive had 
Code, including those which relate to appeals from nQ guc h su it been brought. Their Lordships aid 

orders made under 0. 21, R. 92 (1).” . no ^ express any opinion on the question whether 

It is dear that in construing Art. 180, the provj- thQ proceeflir) g 8 taken by the parties to stay the 
eiona of R. 92 and those that relate to appeals confirmation of the Ea i 6 wag such a civil pro- 
from orders under that rale are not the only one3 cee( j iD g ag j 9 referred to in s. 14, Limitation Act, 
which have to be considered. Regard must be ^ a own that there wa3 no 
had also to other material sections and orders ot , fina] condu3ive aD a definitive order confirming the 
the Oode. Applications covered by other sections gft j e> ^ hi j Q lhe q Ues tion whether the sale should be 
also will have the same effect, therefore, as up. confirmed was iu litigation, or until the order of the 
nlinakinns under R 92 of 0 21 will have. We do Commissioner of 25th January 188-1, became definitive 

have been = i„ Jjgp^ “g 

arrived at. that for the purpose of the law of limitation there was 

(7] Their Lordships overruled Neckbar V. no final or definitive confirmation of the sale until 
Praltash Nag. 66 Cal. 608 : (A. I. R. (17) 1930 that dale. 1 

oal. 86) in which it was laid down that the The rule enunciated m this case was the basis 
period of three years provided in Art. 180, of the decision in Chhogan Lai v. Behan Lai, 
Limitation Act for an auction-purchaser’s appli- A. I. R. (20) 1933 cal. 311 : (147 I. c. 581) and 
cation for delivery of possession should be this decision received the approval of their Lord- 
reokoned from the date of the confirmation of ships of the Privy Council in Ohandramani v. 
the sale under o. 21, R. 92 and not from .the Anarjan Bibi, 33 C. \v. N. 901 : (A. I. B. (21) 
date of the final disposal of the judgment-debtor’s 1934 P. C. 134). The principle of the decision 
application under o. 21 , B. 90. On the other discussed above does, in our opinion, lead to the 
hand they approved of the deoision reported in conclusion that the sale in the circumstances of 
Chhoganlal v. Beharilal , 6 C. L. J. 620: a.i.R. the case before us did not become absolute on 
(20) 1939 Cal. 311. In this case also, the applies- the date of its formal confirmation but it 


tion for setting aside the sale was presumably 
under 0 . 21 , Civil P. C. But relying on Baij. 
nath v. Ramgut Singh, 23 cal. 776 : (23 I. a. 
46 P. 0.) an earlier deoision from their Lordships 
of the Privy Council, it was held by a Division 
Benoh of the Caloutta High Court that it could 
not be said, when the parties were litigating as 
to whether the sale should be confirmed or not, 
that the sale had become final or conclusive. The 
confirmation of the sale, according to the'learned 
Judges, could be regarded as having taken place 
from the date when the litigation following 
upon the application for setting aside the sale 
terminated, viz., the date of the final deoision 
of the Court in that litigation. It is noleworthy 
that the ratio of this decision is not limited to 
applications under o. 21 . 

[8] In Baijnath v. Ramgut Singh, 23 cal. 
776 : (28 I. A. 46 p. o.), the Board of Revenue 
had discharged an order of the Commissioner by 
which a Bale by the Collector had been confirm- 
cd. The Board afterwards on 2iek August 1886, 
diBOharged its own order and revived that of 
the Commissioner. It was held that the confir. 
mation of the sale dated oply from 2lst August 
1886, and that a suit brought in July 1887 to set 
aBide the sale under Art. 13, Limitation Act was 
not barred. Article 13, Limitation Aot provides 
a period of one year for setting aside sale in 
pursuance of decree or order of a Collector or 
other officer of revenue. The period of limita¬ 
tion, according to the Article commences from 
the date when the sale is confirmed or would 


acquired the attribute of finality on the termina¬ 
tion of the litigation commenced by the judg- 
ment debtor with a view to having the sale set 
aside. 

[9] The learned counsel for the respondent 
has put forward another argument. He contends 
that the judgment-debtor’s petition, though pur- 
porting to be under S. 47/151, Civil P. C., was 
not really covored by those sections. It was 
based on an uncertified payment or adjustment 
which could not be enquired into or reoognised 
in the course of the exeoution proceedings. He 
has relied on Biroo Oorain v. J ainurat Koer, 
16 C.W.N. 923 : (13 IC. 63), Nanhelal v. Umrao 
Singh, A.I.R. (18) 1931 P. C. 33 : (27 N. L. R. 96) 
and 38 Oal. 798 (A. I. R. (25) 1938 Cal. 798?) in 
supportof his contention. He has further pointed 
out that this was the view that prevailed with 
the learned Chief Justice of the Caloutta High 
Court in the revision petition of the judgment, 
debtors. These decisions no doubt support the 
view that a payment or adjustment not oertified 
in acoordanoe with the provision of o. 21, R. 2, 
Civil P. C., cannot be reoognised by a Court 
executing the decree but this view is no answer 
to the oase set up on behalf of the appellant. 
The petition of the judgment-debtor was ad¬ 
mittedly dismissed for the reason that the pay¬ 
ment had not been certified but this petition 
was entertained. The auction-purchaser was 
summoned and had to resist it. The litigation 
was fought in three Courts. Even the revision 
petition was not dismissed in limine. It wa3 
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disposed of after a full bearing. Daring the 
pendency of the litigation, the auction-purchaser 
could not foresee its final result and could not 
at any stage say that the sale would become 
absolute or conclusive. In the language of their 
Lordships of the Privy Council used in Baij. 
nath v. Ramgut Singh, 23 cal. 775 on p.785: 
(23 I. A. 45 P. C.) 

“there was no final, conclusive and definitive order 
confirming the sale, while the question whether the 
sale should he confirmed was in litigation.” 

The final dismissal of the judgment-debtor’s 
petition cannot in these circumstances, be 
allowed to affect the interpretation placed by 
rbeir Lordships on Art. 160 , Limitation Act. 
This interpretation has the merit of advancing 
substantial justice. It also avoids hardship. 

[101 We are, therefore, of the opinion that 
for purposes of limitation, the sale in tbis case 
[became absolute not on the date when the formal 
order of confirmation was passed but on the 
termination of the litigation commenced by the 
judgment debtor for having the sale set aside. 
The application of the auction-purcbasc-r for 
delivery of possession, therefore, is not time 
barred being within three years from the date 
of the termination of the litigation. 

[ 11 ] Thi3 appeal is, therefore, allowed. The 
orders of the Courts below are reversed and the 
case is remanded to the learned Munsiff for 
disposal of tbe application for delivery of pos- 
session according to law. As an interesting 
question of law wa3 involved in tbe case, we 
leave the parties to bear thc-ir own costs in 
all tbe Courts. 

Thadani Ag. C. J—I agree. 

V.B.B. Appeal allowed. 

A. I. R. (37) 1950) Assam 92 [C. N. 3?.] 

Lodge 0. J. and Thadani J. 

Lakshmtdhar Qoswami — Ap\)ellant v. 
Upevdra Nalh Sen and others—Respondents. 

Second Appeal No. 71 of 1945, 15-3-1949, from judg¬ 
ment and decree of D. J., A. V. D., D/- 6-5 1944. 

(a) Civil P. C. (1908), S. 11 — Land in suit be¬ 
longing to temple — T acquiring same by exchange 
ol his land from temple s manager —Land ultima¬ 
tely devolving upon P —G as manager of temple 
suing P for declaration of temple’s title to land and 
lor possession — P setting up adverse possession 
against temple—Suit dismissed—Issues of adverse 
possession decided against temple — Land pur¬ 
chased by plaintiff—Suit by plaintiff against Q's 
brother to establish his absolute right to land — 
Decision in previous suit held was decision against 
temple and not merely against its manager—Deci¬ 
sion held operated as res judicata against defendant. 

There is no justification for making a distinction 
between tbe manager of a temple and tbe temple for 
the purposes of a suit for a declaration of title and 
possession—a subject which must be considered with 


A. 1. R. 

reference to the substantive law governing the par¬ 
ties, the C.vil Procedure Code and the law of Limi¬ 
tation. (Para 18 j 

One T acquired the land in suit which belonged to 
a temple from the then manager of the temple by 
exchange of hi3 share in the paternal property. The 
land ultimately devolved upon P who settled some 
teoant9 thereon. One G , alleging himself to be the 
manager of the property having failed to recover rent 3 
from these tenants, brought a suit as manager of tho 
temple against P for a declaration of tho temple’s 
title to tho property in suit and for khas possession. P, 
denied the title of tbetemple and set up advorte possession 
tracing it to T's possession. The suit was dismissed, 
issue of adverse possession being decided against tho 
temple, and the first and second appeals against tho 
decision were also dismissed. Tho proporty was ulti¬ 
mately purchased by tbe plaintiffs who brought a 
suit against the brother of G for a declaration that ho 
had acquired an absolute title to tbe land in suit. Tho 
defendant contended that the decision on the issue 
of the adverse possession in the former suit did not 
operate as res judicata as against the temple n9 dis¬ 
tinct from the manager of the temple : 

Held that in substance the former suit was by tho 
temp o suing by its manager oven if exception could 
bo taken to the frame of the suit. Tbe judgmont in 
that suit established tbe fact that tbe title of the 
temple to the property in suit had been extinguished 
by reason of the adverse possession of P, and his 
prcdo:e?sora*in-title and tho decision in that suit was 
a decision against the temple nud not merely a 
decision against tho then manager of the templo 
and therefore the decision operated as res judicata 
against the defendant: A. I. R (23) 193G P. C. 183, 
Foil. (Faras 14 and 23] 

Annotation: (’44-Coin.) Civil P. C. S. 11 N. CO. 

(b) Limitation Act (1908), Art. 144 —G, manager 
of temple, suing P in 1899 lor declaration of tem¬ 
ple’s title to property in P's possession and tor khas 
possession —Decision that temple's title was ex¬ 
tinguished by adverse possession of P and his prede- 
cessors-in-interest—P thereafter selling property 
to /), who mortgaged it to S—D’s widow selling 
property to plaintiff — All transfers containing 
entries “on behalf of temple"—General Register of 
revenue free estates and jamabandi also containing 
similar entries — Shortly alter purchase, plaintiff 
getting offending words in jamabani deleted — 
Defendant, G's brother, getting them restored— 
Suit by plaintiff to establish his absolute title to 
property —No inference os to fresh dedication after 
1899 held could be drawn from entries—Property 
held was held adversely to temple by plaintiff and 
his predccessors-in-interest. 

In 1899 one G alleging bimself to be Ihe manager of 
a temple brought a suit against P for n declaration 
of the temple's title to certain property in his posses¬ 
sion and for khas possession. Tbe suit was dis¬ 
missed it being decided that tbe title of the temple 
to the property had been extinguished by adverse 
possession of P and his predecessors-in-title. P 
thereafter sold the property to D who mortgaged it 
to S and ultimately D's widow sold it to the plaintiff 
in 1911. All these transfers contained an entry which 
read: "on h-balf of the temple". The General Regis¬ 
ter of revenue free estates and the jamabandi also 
contained similar entry. Shortly after hie purchase, 
tho plaintiff succeeded in getting tho offending words 
in the jamabandi deleted. The words stood deleted 
from 17th June 1912 till October 1939 when at the 
instance of tbe defendant those words were restored. 
The plaintiff having thereafter eued the defendant 
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who waa Q's brother, to establish hia eb3olute title to 
;he property it wa3 contended that a fresh dedication 
after 1899 conld be inferred from the several entne3 
and that when so inferred, the transactions amounted 
to transfers of Interest valid for the duration of the 
office of the then manager of the temple. 

Held, none of the entries was capable of being pro¬ 
perly construed a3 giving rise to an inference of a 
fresh dedication aa tbe plaintiff had no control over 
the making of the entries in the General Register and 
the jamabandi and, as to the entries in the transfers, 
it was reasonable to suppose that they were inserted 
merely becauso iD the jamabandi, made long before 
1899. tbe words, "on behalf of the temple” were to be 
found. However, if any inference aa to fresh dedica¬ 
tion after 1899 were permissible, it was wholly dis¬ 
placed by what the plaintiff did immediately after he 
pmohased the property. The property was therefore 
held by tbe plaintiff and his predecessors-in-interest 
in their own right and advereely to the templ6 and at 
no time there was a fresh dedication after 1899 so 
as to justify the view that the plaintiff had acquired 
a limited interest valid for the duration of the office 
of the manager of the temple. [Parea 27, 30] 

Annotation: ('42-Com.) Lim. Act, Art. 144 N. 49. 

Panchanan Ohose and B. B. Das—lot Appellant. 

S. K. Ohcse and Bhabesh Ch, Barua— 

for Respondents. 

Thadani J. — This is a second appeal from 
the judgment and decree of the learned District 
Judge, A. V. D., dated 6th May 1944 , by which 
he affirmed the jadgment and deoree of the trial 
Court which had decreed tbe plaintiffs' suit with 
costa. 

[3] Tbe faota material to the appeal are these. 
There is a temple at Gauhati known aa the 
Baneawar Temple whioh, according to the plain- 
tiffs, was established as a family temple by one 
Gangadhar Goswami, anoestor of the defendant, 
Jibadhar Goswami, in the present suit. The 
temple stood on Plot No. 979 comprising an area 
of 8 K.I 6 I 1 . To the west of this plot (no. 979) are 
the old dags Nos. 1774 and 1775 re.numbered as 
new dags Nos. 978,1174 and 977 comprising an 
area of 2B-1E-SL, duly entered in the Lakhiraj 
Register. This property ( 2 B IK 3L) was for many 
years in possession of one Topodhar Goswami 
who aoqnired it by exchanging his share in the 
paternal property situated in North Gauhati with 
an ancestor of tbe defendant. Topodhar died in 
the year 1292 B.s, (about 1885). Topodhar made 
a will of thi3 property in favour of his grand, 
sons, Umanath and Batnanatb. On the death of 
Umanath and Batnanath, the property was 
inherited by their heir, one Kanakeswar. On the 
death of Kanakeswar, it was inherited by his 
heir Praneswar. Praneswar settled some tenants 
on tbe land and transferred l/4th of the area to 
one Joydev Goswami, retaining the balance in 
his exclusive possession. The l/4th share Iran a- 
ferred to Joydev Goswami is not comprised in 
the new dag No. 977, whioh iB not the aubjeot- 
matter of the present suit. The property which 


is tbe subject-matter of the present suit is com¬ 
prised in the new dags Nos. 978 and 1174. 

[3] Shortly before 1899, one Gopal Goswami, 
an elder brother of the defendant in the present 
suit, alleging himsoif to be the manager of the 
property in suit, made attempts to recover rente 
from the tenants settled by Praneswar and 
Joydev without success. In 1899, he brought a 
suit (Suit no. 792 of 1899) as manager of the 
temple agamst Praneswar and Joydev for a 
declaration of tbe temple’s title to the property 
in suit, and hhas possession, but failed. The 
defendants— Praneswar and Joydev—in that suit 
denied tbe title of tbo temple and set up a plea 
of adverse possession tracing it to Topoabar’s 
possession. Suit No. 792 of 1699 was dismissed 
on 23rd Deoember 1899. The first and second 
appeals against tbe judgment and decree in that 
suit were also dismissed. 

[4] Eight years later in 1907, Praneswar sold 
the area of IB 3K-7L belonging to him to one 
Dwarikanath Roy for Bs. 1000 by a sale-deed, 
of which Ex. 21 is a certified copy. Shortly 
afterwards, Dwarika mortgaged this land to one 
Saratchandra for Rs. 1700 by a mortgage deed,_ 
of which Ex. 22 is a certified copy. Dwarika 
died on 4th August 1911 leaving a widow called 
Ambika Sundari. On 28th November 1911, 
Ambika Sundari, in order to redeem tbe mort¬ 
gaged property and to discharge other debtB 
contracted by her husband, sold an area of 
1B-0-7L to plaintiffs 1 and 2 in tbe present suit 
foe Bs. 1600 by a registered eale-deed (Ex. 1), 
For the same reason, she Bold the remaining 3K 
to one Harkanta Goswami, the father of plain¬ 
tiffs 3 to 7, for Rs. 998 by a registered eale-deed, 
of which Ex. 23 is a certified copy. 

[6] It was the oaee of plaintiffs 1 and 2 in 
the preeent Buit that they were in possession of 
the land in their own right and adversely to the 
temple since their purohase in 1911; that Har. 
kanta Goswami, the father of plaintiffs 3 to 7 
constructed a house on the land purchased by 
him; that Harkanta Goswami died on 4 th May 
1939 and his heirs, plaintiffs 3 to 7, erected other 
valuable houses upon this area; that by reason 
of their adverse possession, the title of the 
temple, if it had any, had been extinguished. 

[6] The circumstances whioh compelled the 
plaintiffs to bring the present suit are these : 

It appears that in the resettlement of 1911 , the 
names of plaintiff 1 and Harkanta were entered 
against the lands in suit with the addition of 
the words "on behalf of the Baneswar Temple.” 
The plaintiffs objected to these words and the 
then 8. D. O. by his order dated 17 th June 1912 , 
ordered the deletion of the offending words, and 
they stood deleted from the jamabandis from . 
1913 to 1939, Some time before ootober 1989 , the 
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defendant in the present suit, Jibadhar Goswami, 
applied to the Deputy Commissioner who, by 
his order dated 16th October 1939, set aside the 
order of the S. D. 0. and ordered the restora¬ 
tion of the offending words, and directed the 
plaintiffs to file a mutation case, which they did. 
The Deputy Commissioner, by his order, dated 
2lst March 1911, ordered the deletion of the 
offending words. Against this order, the defen¬ 
dant, Jibadhar Goswami, preferred an appeal to 
the Revenue Tribunal which, by its order, dated 
18th September 1941, referred the plaintiffs to 
the Civil Court for a decision as to whether or 
not the plaintiffs had acquired an absolute title 
to the lands in suit. 

[7] The defendants's case is that the land in 
suit was the subject-matter of a grant by a King 
of Assam for religious purposes, namely, the 
maintenance of Baneswar Temple ; that the suit 
was bad for multifariousnes3; ho admitted that 
Topadhar, during his lifetime, had made a will 
in favour of his grandsons, Umanath and Ratna- 
nath, but stated that Topodhar himself was a 
grandson of Gangadhar, the original trustee; 
Jthat RatDanath and Umanath and their heirs 
and successors-in-interest bad, therefore, acquired 
no right, title or interest in the property. He 
denied that the property in suit was a paternal 
family temple, and denied Topodhar and his 
successors-in title had acquired title to the pro¬ 
perty by adverse possession against the temple, 
and denied the alleged eale by Praneswar to 
Dwarika and Dwarika’s mortgage to Sarat Dutta, 
and the subsequent sale by Dwarika’s widow 
Ambikasundari, to the plaintiffs, he further con- 
tended that Gopal Chandra Goswami who had 
brought the suit in 1899. was not a doloi of the 
temple, and that the decision in suit No. 792 of 
1899 was not, therefore, binding upon the temple. 

[8] Upon the pleadings, the trial Court 
framed the following issues: 

1. Is the suit maintainable.? 

2. la the olaim barred by limitation ? 

3. Did the plaintiffs or their predecessors-in-intercst 
ever occupy tbo land in suit adversly to the temple ? 

4. Have the plaintiffs acquired absolute right and 
title over the suit land by right of adverse possession ? 

5 is the Baneswer Temple bound by the decisions 
In the Civil Suit No. 792 of 1899 ? 

6. Whether the question of adverse possession is res 
judicata botween the parties ? 

7. To what relief, if any, tho patties ate entitled ? 

[9] The trial Court answered issue 1 in the 
affirmative. On issue 2 , it held that the suit was 
not barred by limitation. On issue 3, it held 
that the plaintiffs and their predecessors in-titlo 
were in possession of the land in suit adversely 
to the temple. On Issue 4, it held that the plain, 
tiffs had acquired an absolute title to the pro- 
perty in suit by reason of adverse possession. 
On I6sue 6, it held that Baneswar temple was 


A. I. R. 

bound by the decision in suit No. 792 of 1899. 
On issue 6, it held that the question of adverse 
possession was decided in suit No. 792 of 1899 
in favour of the predecessors-in-title of the 
plaintiffs and that it operated as res judicata 
against the parties to tho present suit. In the 
result, it decreed the plaintiffs’ suit with costs. 

[101 The lower appellate Court, agreeing with 
the findings of the trial Court on these issues, 
dismissed the appeal with cost3. It formulated 
the material issues in these terms : 

(1) Whether it has been rightly held that S. 11, 
Civil P. C., can be invoked in bar of the present defence 
set up by the appellaut, and 

(2) whether the possession of the plaintiffs and their 
predecessors-in-title has been rightly construed fo be 
adverse to any interest whioh the temple ever possessed. 

[11] On both the issues, it decided against the 
defendant and affirmed the judgment and deoree 
of the trial Court. 

[ 12 ] Mr. Panchanan Ghose for the defen¬ 
dant-appellant has oontended that the entries in 
Exs. A and D give rise to a presumption that 
they were correotly made, that this presumption 
gives rise to an inferenoe that the property in 
suit was endowed for a religious or public pur- 
pose—an inference which is supported by Exs. 1, 
2, 3, 8 and 21, that the decision on the issue of 
adverse possession in the Suit No. 792 of 1899 
does not operate as res judicata against the 
temple as distinct from the manager of the 
temple, for the following reasons : (a) the trans¬ 
fers made by the manager for the time being of 
the temple were valid only for the duration of 
his office; (b) the transferee’s interest in the 
endowed property cannot be put higher than the 
interest of the manager for the time being who 
transferred the property, the question, therefore, 
of adverse possession against the temple can 
never arise. 

[13] Wo propose to deal with the last conten¬ 
tion first. In our view, there is no justification 
for making a distinction between the manager 
of a temple and the temple for the purposes of 
a suit for declaration of title and possession—a 
subject which must be considered with reference 
to the substantive law governing the parties, the 
Code of Civil Procedure aud the Law of Limi¬ 
tation. Mr. Ghose'e contention is that the Code 
of Civil Procedure does not permit institution of 
a suit by the mauager of a temple, that it only 
permits a suit by a temple suing by its next 
friend who may be the manager, that in a suit 
brought by a manager on behalf of a temple, 
any decree passed in such a suit would not be 
binding on the temple, but on the manager alone. 

[ 14 ] In rejecting this contention, it is suffi¬ 
cient to say that tho plaint in the suit of 1899, 
as worded, does necessarily lend itself to the 
interpretation that the suit was brought by the 
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manager on behalf of the temple and not by 
the temple suing by its manager. The defen. 
dants in that suit pleaded adverse possession not 
only against the manager but abo against tbe 
temple, and the issue of adverse possession was 
decided in favour of the defendants and against 
the temple. In substance, therefore, the suit of 
1899 was by the temple suing by its manager 
even if exception can be taken to the frame of 
the suit. In any case, we do not think we can 
seriously consider Mr. Ghose’s contention raised 
in this behalf for the first time 60 years after 
the decision of the suit of 1899. So far as the 
present suit i9 concerned, the manager of the 
temple was the defendant, and he raised no 
objection to the frame of the suit. It wa3 not 
made an issue in the trial Court. The lower 
appellate Court has not referred to it in its judg¬ 
ment, nor has it been shown to us that it was 
taken as a ground in the memorandum of first 
appeal. Moreover, we are satisfied, in view of 
the deoiaion of their Lordships of the Privy 
Council Sm. Daivasikhamani Ponnambala 
Desikar v. Periyanan Chetti, 40 C. w. N. 901: 
(A. I. R (23) 1930 p. o. 183) that Mr. Ghose’s 
contention in this behalf is not well founded. As 
we propose to make use of their Lordship’s 
remarks in the concluding paragraph of their 
judgment in the matter of their application to 
the facts before us, it is convenient to reproduce 
it here. Their Lordships observed : 

"The plaintiffs are in no strong position if they try 
to repudiate Nataraja as not being de jure the manager 
this Indeed would establish the defendants’ case. The 
question for deolBion is as to tbe proper inference to be 
drawn from these faots _ whether it is that the cowle, 
accepted the cowle rent as payable in reepeot of a new 
tenanoy which it was In his power either to oreate for the 
period of his own managership or to oreate for a shorter 
period and to continue from time to time, or whether 
on the other hand, it Is that he accepted it as payable 
in respect of a permanent right which it was no longer 
in the power of his temple to repudiate. Their Lord- 
ships are of opinion that the latter of these alternatives 
is the only one, of wbioh the facte permit. There is no 
doubt that from 1902 until the original Plaintiff in 
these suits wag appointed Receiver in 1917, the position 
of the cowledare in no way altered; their adverse posse¬ 
ssion undor the cowle thus extended over twelve years 
The claim to eject the defendants fails In all the suits." 

[16] We will now proceed to tabulate the faots 
of the present case in order to facilitate their 
consideration with reference to what has been 
stated by Their Lordships of the Privy Oounoil. 

[ 16 ] (l). The exaot date of the establishment 
of the Baneawar Temple at Gauhati cannot be 
ascertained, but, according to the written state- 
ment of the defendant in the present suit, it was 
established by one of the kings of Assam. It 
may, therefore, safely be stated that the establish, 
ment of the Baneswar Temple at Gauhati is a 
matter of ancient history. 


[17] ( 2 ). The land in suit was for many years 
in the possession of Topodbar Goswami before 
his death, wbioh occurred in 1835, eome 63 years 
ago. Topodbar had acquired the land in suit 
from an ancestor of the defendant, Jibadhar, by 
exchange of his (Topodbar’s) share in tbe pater¬ 
nal property situated in North Gauhati. 

[ 18 ] (3). Before his death, Topcdhar made a 
will, the date of which cannot be ascertained, by 
which be bequeathed the property in suit to his 
grandsons, Umanath and Ratnanatb, upon whose 
death, the property devolved upon one Eanake- 
ewar. On the death of Kanakeswar, it devolved 
upon Praneswar who was a defendant in the 
suit of 1899. Some time before 1899 (the exaot 
date cannot be ascertained), Praneswar leased 
the land in suit to tenants and transferred 
2 K- 16 L.Jth share of the land in suit, to one 
Joydev Goswami, retaining the remaing area oi 
IB 3K.7L with himself. 

[19] (4). Some time before 1899 (the exaot 
point of time cannot be ascertained), Gopal- 
cbaudra Goswami, the plaintiff in the suit of 
1899, attempted to recover rents from the tenants 
of Praneswar and Joydev, but failed, as a result 
of which he brought the suit of 1899 against 
Praneswar and Joydev for a declaration of the 
temple’s title and recovery of possession. That 
suit was dismissed, the trial Court holding that 
the title of the temple had been extinguished by 
reason of adverse possession of the defendants, 
Praneswar and Joydev, and their predecessors- 
in-title. The first and second appeals preferred 
against the decision of the trial Court were dis¬ 
missed. 

[ 20 ] (6). In 1907, Praneswar sold his jfth 
share in tbe property in suit, which he had 
retained with himself, to one Dwarika Nath Roy 
for Rs. 1000 : (vide Ex. 21). 

[21] (6). During bis life-time, Dwarika mort¬ 
gaged the property he had purchased from 
Praneswar to one Sarat Chandra for Rs. 1700 : 
(vide ex. 22 ). Dwarika died on 4th August 1911. 

[22] (7). On 28 th November 1911, Ambika- 
sundari, the widow of Dwarika, sold 1B-7L of 
the land in Buit to plaintiffs l and 2 for Rs. 1600 
in order to redeem her husband’s mortgage and 
discharge other debts (vide Ex. l). For the same 
reason, she sold the remaining 9K of the property 
in suit to one Harkanta Goswami, father of 
plaintiffs 3 to 7, for Rs. 993 : (vide Ex. 23). 
Plaintiffs 1 and 2 and plaintiffs 3 to 7 were in 
possession of the property ever since their pur. 
chase. Harkanta died on 4th May 1939; upon the 
death of Harkanta, plaintiffs 3 to 7, his sonB, 
were in possession of the property in suit and 
continued to be in possession, 

[23] The first material point of time in this 
case is the year in which Topodbar Goswami 
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acquired the property in suit from the ancestor 
ot the defendant by exchange of hia paternal 
share in the property situated in North Gauhati. 
This exchange took place some years before 
Topodhar's death which, as wo have said, oc¬ 
curred in or about 1835. We will assume that 
the aucestor of the present defendant who ex¬ 
changed the property in suit for the property 
of Topodhar situated in North Gauhati, was not 
competent to validate the transaction of exchange 
beyond the duration of his office. The record of 
the case doe3 not show when the transferor of 
Topodhar ceased to be the manager of the temple; 
all it shows is that in 1899 or shortly before 
1899, Gopalchandra Goswami, the elder brother 
of the defendant in the present suit, came upon 
the scene as manager of tiie temple. Tho ques¬ 
tion which arose in the suit of 1399 was—whether 
Praneswar and Joydev and his predecessor-in. 
title were in adverse possession ot the property 
in suit. 12 years before 1699 would taka us 
back to the year 1837. Topodhar died in or 
about the year 1895. The trial Court in suit 
No. 792 of 1999 found that Praneswar and Joydev 
were in possession of the property adversely to 
the temple. Whether the decision in the suit of 
11399 was right or wrong is not a matter for our 
consideration. So far as the temple is concerned, 
|tho judgment in that suit establishes the fact 
that tho title of the temple to the property in 
'suit had been extinguished by reason of the ad¬ 
verse possession of Praneswar and Joydev and 
their predecessora-in-title. Mr. Ghoae for the 
appellant conceded that if the decieion of the 
trial Court in that suit is to be regarded as a 
decision on tho issue of adverse possession 
against the temple, the decision on that issue 
would operate as res judicata against the defen¬ 
dant iu the present suit. In view of what their 
Lordships of the Privy Counoil have said in the 
case to which we have referred, we do not think 
it is possible to say that tho decisiou of tho issue 
of adverse possession in the suit of 1699 was 
not a decision against the temple, but merely 
a decision against the then manager of the 
item pie. 

[24] At an early stage of his arguments, 
Mr. Ghose realised tho significance of the deci¬ 
sion of the issue of adverse possession in the 
suit of 1899 as a serious impediment to his case 
and, therefore, contended that it was possible to 
infer a fresh dedication after 1899 on the facts 
of this oa3e, as-evidenced by the entries in 
EXB. A, D. 1, 2, 3, 8 and 21. Mr. Ghose’a conten- 
tion based upon these exhibits is this: That 
subsequent to the decision in the suit of 1899, a 
fresh dedication can be reasonably inferred, and 
that when ao inferred, the transactions evidenced 
by these exhibits amount to transfers of interest 


valid for the duration of the office of the then 
manager of the temple. 

[25] The question of proper inferences to be 
drawn from the factum of a transferee’s con¬ 
tinuing in possession after the transferor manager 
has ceased to be in office by death, removal or 
resignation, wa3 the subject-matter of their 
Lordships’ decision, to which we have referred. 
For the purposes of drawing proper inferences 
from the facts of the case before us, tho position 
may be shortly stated thus: A Court of com- 
petent jurisdiction decided in 1899 that the title 
of the temple to the property in question had 
been extinguished. On this issue, the decision of 
the Court in the suit of 1899 is clearly binding 
upon the defendant in the present suit, unless 
the defendant can establish that subsequent to 
the decision in the suit of 1899, there was a fresh 
dedication of tho property to the Baneswar 
Temple. We do not think that any of the 
exhibits upon which reliance has been placed by 
Mr. Gho3e is capable of being properly cons- 
trued as giving rise to an inference of a fresh 
dedication. Exhibit A, dated 8th September 1943, 
is an extract from the General Register of re- 
venue-free estates in the Assam Valley Districts 
excluding Goalpara, in which, against the entry 
“Baneswar Temple, 8udba3hor Goswami Doloi,” 
there i3 an entry which reads : "3 plots in Pan- 
oari Mouza, Gdubati, measuring 2B-4K-19L, 
Jibadhar Goswami Doloi.” Exhibit D is a cerifi- 
ed copy of the jamalandi containing an entry 
which reads: "Baneswar Devaloy,” followed by 
the words "Topodhar Goswami Kokini, Musal- 
mani, Madhuram Choudbury.” Exhibits 1 to 23, 
contain an entry which reads: "On behalf of the 
Baneswar Temple." 

[ 26 ] The lower appellate Court considered these 
exhibits and did not agree that a fresh dedica¬ 
tion could be inferred from them. We ourselves, 
on a oareful consideration of these exhibits, are 
unable to draw any such inference. As we will 
presently indicate, if any inference as to fresh 
dedication after 1899 were permissible, it has been 
wholly displaced by what the plaintiffs did in the 
year 1911. So far as Ex3.1 to 23 are concerned, 
they must be read as a whole, and when so 
read, we are not prepared to say that the trans¬ 
fers evidenced by these exhibits justify an in¬ 
ference that a fresh d‘dication was made. It is 
significant that Mr. Ghosa-was unable to say by 
whom and when a fresh dedication was made. 
We think it is not possible, in view of the events 
which happended after 1911, to infer a fresh 
dedication and to regard the transfers evidenced 
by the exhibits to which we have referred as 
valid for the duration of the office of the then 
manager of the temple, merely because the words 
"on behalf of the temple” occur. 
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[973 As the lower appellate Court ha3 rightly 
-observed in its judgment, so far as Exs. A and D 
areoonoerned the plaintiff had nooontrol over the 
making of the offending entries. They were 
made by the revenue authorities. As to the 
offending words in Exs. 1 to 23, we think it is 
not unreasonable to suppose that they were 
inserted merely beoause in the jamabandi (Ex. a) 
made long before 1899, the words "on behalf of 
the temple” were to be found. Be that as it 
may, the most convincing answer to any at. 
tempt at drawing an inference as to a fresh 
dedication is to be found in what the plaintiffs 
did immediately after they purchased the pro. 
petty. Shortly after their purchase, plaintiff 1 , 
and the father of plaintiffs 9 to 7 objected to the 
offending words in the jamabandi (ex. D) before 
the then 8. D. 0. who, by his order dated 17th 
June 1912, deleted the offending words whioh 
entry stood deleted from 17 th June 1912 till 


ootober 1939, when the then Deputy Commis¬ 
sioner, by his order dated 16th ootober 1939, 
restored the offending words. For 22 years at 
any rate the plaintiffs were in possession of the 
property by virtue of their title derived from 
their purohase from the widow of Dwarika. It is 
reasonable to suppose that between 1912 and 
1939, there would be a manager of the Temple, 
U there was a fresh dedication after 1899. There 
fa nothing on the record to show that there was 
a manager of the temple. Indeed, we think 
there was none for if there was one he would 
have resisted the attempts of plaintiff 1 and the 
lather of plaintiffs 3 to 7 to have the offending 
words deleted. No attempt was ever made by 
•ny\ person alleging himself to be the manager 
w the templo to bring a suit for possession 
between 1912-1939. We think, on the faots of the 
mm, it is reasonable to suppose that the temple 
Mal resigned itself to the adverse deoision against 

i he adver8e deoi8ion against its owner- 
ship, in the suit of 1899, and it took no further 
interest in the matter from 1899 to 1939 . 

U, ^ dgm , en ‘ of the ‘nal Court shows 

ttat before Copal Goswami, the temple was 

. father, Girdhar Goswami. Be. 

fore Gindhar, his brother, Jatadhar, was the 
manager. More Jatadhar| the ™ ™ 

to brother, Sridhar. Before Sridhar, to mana- 

^ Sudhadhar - and before 

S manager Wft9 hia father, Lakbi. 

dhar. Lakhidhat was the eldest son of Ganga. 

. or'gmal trustee. Gopal Goswami was 
aernor io J.badhar by some 30 years and at the 

<W f J lV1Dg 8Vld6DOa in th0 8uit of 189fl . Copal 

SZ? J !! 8 8 VT old ‘ Q “l» l 

1 u d,ed 10 018 yeac 1926. From 
Up the year in whioh Copal 


in possession of the property in suit as true 
owners, tracing their title to the transfers made 
by Praneswar in 1907. Praneswar succeeded in 
getting a decision in bis favour in the suit of 
1899 to the effect that the temple’s right to the 
property had been extinguished, and that he and 
Joydev were the true owners. It is obvious that 
if an inference as to a fresh dedication is capable 
of being drawn, it must be capable of being 
referred to a dedication by Praneswar who had 
been declared to be the owner of the property 
in 1899. He alone was capable of making a 
fresh dedication, having acquired title to the pro¬ 
perty in suit by a decision of a competent Court 
in suit No. 792 of 1899, on the issue as to adverse 
possession. 


[29] Far from dedicating the property to the 
temple, Praneswar, the only person who oould 
dedicate the property, transferred the property 
to Dwarikanath Roy, and the widow of Dwari- 
kanath Roy transferred the property to the 
plaintiffs in the present suit. These transfers are 
wholly inconsistent with the inference whioh 
Mr. Ghose has invited us to draw from the 
offending entries. Moreover, the plaintiffs in 1912 
succeeded in having the offending words in the 
jamabundi deleted, and for a period of 27 years 
thereafter they were in possession of the property 
in their own right to the exclusion of the temple 
or the manager of the temple. There is no 
evidenoe that Gopal Goswami or his brother, 
Jibadbar, the defendant in the present suit, ever 
collected rents from the plaintiffs or their 
tenants. Suoh evidence as was attempted to be 
given in this behalf has been rejeoted by the 
Courts below. Indeed, having regard to the faots 
and oiroumstancea of this case, it is impossible 
that the plaintiffs or their tenants oould ever 
have paid rent or other consideration to the 
defendant in the present suit. 


k rn Tl V. . ‘ in sun 

by Topodhar, by exohange of his share in the 
paternal property in North Gauhati with an 
anoestor of the defendant, and Topodhar'a be. 
quest in favour of his grandsons and the devo¬ 
lution of the property in suit on suocesaion to 
the heirs of Topodhar’a grandsons until it de¬ 
volved on Praneswar who transferred it to 
Joydev and Dwarika, and the sale of the pro- 
prty in suit to the plaintiffs in ion by Dwari¬ 
ka a widow all point to one oonolueion that tha 
property in suit was held by Topodhar and hi 
suooessore. in. interest in their own right and ad 
versely to the temple, and that at no tim 
there was a fresh dedioation after 1899 , so as t 

IISLS® ? W I h8t , the P lftin ‘ iffa had aoquire 

nfflT^k 163 yahd foc th0 Nation of 
office of the manager of the temple. 
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[ 31 ] In this view, the plaintiffs’ suit has teen 
rightly decreed by the Courts below and we see 
no reason to interfere with the judgment and 
decree of the lower appellate Court. 

[ 32 ] The result is that the appeal is dismissed 
with costs. 

Lodge C. J — I agree. 

v.B.B. Appeal dismissed. 

A. I. R. (37) 1950 Assam 98 [C. N. 38.) 

Thadani C. J. and Ram Labhaya J. 

Muldesur Rahman and another —-Accused 
—Appellants v. The King. 

Jail Appeal No. 39 of 1919, D/-7-2-1950. 

(a) Penal Code (1850), Ss. 34 and 304 —Common 
intention, meaning oi — Conviction under S. 304 — 
S. 34 it applies. 

The common intention contemplated by S. 84 is 
anterior in time to the commission of the crime, and 
does not refer to the time when the act is committed. 
If, on the facts of a particular case, it is proved that the 
common intention of two or more persons was to cause 
death of a person, and in furtherance of the common 
intention, an act wa3 done by one which caused the 
death of a person, B. 84 would apply to such a case 
whether the conviction is recorded under S. 804 (1) or 
304 (2), Penal Code: A. I. R. (U) 1944 Cal. 339, 
Approved. [Para 5) 

(b) Criminal P. C. (1898). Ss. 297 and 537- Mis¬ 
direction—Murder trial—Charge to jury suggesting 
possibility oi application of S. 304, Part II, Penal 
Code though in fact it was not applicable- Verdict 
of guilty under S. 304, Part II read with S. 34- 
Error not prejudicing accused — No miscarriage of 
iustice—Verdict will not be interfered with. 

J [Para 13] 

Annotation : (’49 Com.) Cr. P. C., S. 297, N. 13. 

K. R. Barman , Government-Advocate — 

for tbs Crown. 

Thadani C. J. — This is an appeal from jail 
preferred by one Muklesur Rahman and Ilabi- 
bur Rahman who were convicted by the learned 
Sessions Judge, A. L. D., under s. 304. Part II, 
read with B. 34, Penal Code, upon a trial held 
with the aid of a jury. Agreeing with the 
unanimous verdict of the jury, the learned Judge 
found the two accused guilty and sentenced the 
accused Muklesur Rahman to rigorous imprison¬ 
ment for five years, and Habibur Rahman to 
rigorous imprisonment for four years, under 
8. 804, Part II, read with S 34, Penal Code. 

[ 2 ] We admitted the appeal to hearing in 
order to satisfy ourselves whether S £4, Penal 
Code, was applicable in point of law to a case 
when tho accused persons are convicted and 
sentenced under 8. 804, Part II read with B. 31, 
Penal Code. 

[3] The question of common intention is a 
question of faot, which was properly dealt with 
by the learned Sessions Judge in his summing 
up to the Jury, and we, therefore, accept the 
existence of a common intention within the 


meaning of S, 34, Penal Code, as a fact, which 
undoubtedly was a matter for the jury alone to 
decide. 

[4l The question whether in point of law, 

S. 34, Penal Code, applies to a case when accused 
persons are charged with and found guilty under 
S. 804, Part II, Penal Code, came up before a 
Division Bench of the Caloutta High Court in 
lira Akanda v. Emperor, A. I. R. (8l) 1944 
cal. £89 : (45 Cr. L. J. 771). Lodge and Das JJ.. 
differed, Khundkar J., agreed with Lodge J„ 
and referred to the case reported in Adam Alt 
v. Emperor, 31 C W. N. 314: (A. I. R. (14) 192T 
Cal. 324 : 28 Cr. L. J. 334), in which the follow¬ 
ing observations were made : 

“There i3 yet another objection to the charges and 
verdiot. It is that S. 34, which is based on a common 
intention, cannot ^possibly be used with Part 2 of 
S. 304, which expressly excludes intention. Personally 
I do not think that it could be used with Part 1 either, 
except possibly in very rare cases. However, the point 
is that the jury have found the accused guilty of com¬ 
mitting culpable homicide by doing ao act with the 
knowledge that they were likely to cause death but 
without any such intention in furtherance of a common 
intention. It is the badly framed charge and the defec¬ 
tive summing up that have led the jury to their 
illogical verdict.’* 

With reference to these observations, Lodge J. 
remarked: 

“With great respect to the learned Jud^e. I am not 
quite able to discover whether be did or did not diMUSB 
it or give any reason for his decision. But it is clear 
from a perusal of the jadgment that the learned Judge 
decided the case upon other considerations and that 
the decision of that case did not depend on tho inter¬ 
pretation of S. 84. The learned Judge's remarks, there¬ 
fore, on the applicability of S. 34 to 8. 304, Part 2» 

may be considered-as obiter dicta.Though the 

que6t : on of the true interpretation of S. 84 has been 
considered in many reported cases, in the majority of 
those cases, the term ' criminal act" was examined and 
the Courts did not attempt to explain the meaning of 
tho phrase In furtherance of the common intention of 
all . . . In the result, therefore, I hold that there is no 
difficulty in applying Ss. 34 and 85 to cases of culpable 
homicide punishable under S. 304 (2).” 

[6] With respect, we think, the view taken by 
LcHge and Khundkar JJ, is right. It is to be 
observed that the common intention contem¬ 
plated by 8 34 is anterior in time to the com¬ 
mission of the crime, and does not refer to the 
time when the act is committed. If, on the faote 
of a particular case, it is proved that the com¬ 
mon intention of two or more persons was to 
cause death of a person, and in furtherance of 
the common intention, an act was done by one 
which caused the death of a person, we do not 
think there is any difficulty in applying 8 . 34, 
whether the conviction is recorded under S. 804 
( 1 ) or S 304 ( 2 ), Penal Code. 

[6) The result is that the appeal is dismissed. 

[ 7 ] Ram Libhaya J. — I agree with my 
Lord the Chief Justice in the conclusion that th* 
appeal may be dismissed. 
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[8l The learned Government-Advocate hag 
relied on Ibra Akanda v. Emperor, A. I. R. (31) 
1944 Cal. 339 : (45 Cr. L. J. 771), for showing that 
there ie not difficulty in applying S. 34, Penal 
Code to cases covered by 6. 304, Part II, Penal 
Code. In this oa9e on a difference arising be¬ 
tween Lodge and Das JJ., the matter was placed 
before Khundkar J., under the provisions of 
S. 499, Criminal P. 0. 

[9] Lodge J. was firmly of the opinion 
that there was no difficulty in applying 88. 34 
and 36 to cases of culpable homioide punishable 
under 8. S04, part. Il^lsee p. 946). Das J., on the 
other hand, was emphatic in the expression of 
the view that Part. II of 8. 304 expressly excludes 
intention and could not possibly be read with 
8. 34, Penal Code. These views represented the 
two extremes of a very vexed question. 

[10] Khundkar J., it appears, could not 
agree with any of these views. His oonolusion 
stated in his own words is as follows : 

“It follows that, as already Indicated, I oannot con- 
car with my brother Das in the view that the principle 
of B. 34 oan never be applied to an offenco punishable 
under the second part of 8. 804." 

[ 11 ] He came to this oonolusion by giving 
the words "common intention" ooourring in 8. 84 
a meaning varying with the facts of each case. 
In his view "common intention” referred to in 
8 . 34 could not be given a constant connotation. 
It varied with the facts of eaoh particular case. 
In this view of the matter, be could not hold 
that 8. 84 could never be applied to an offence 
punishable under S. 304, part II. He, however, 
made certain observations whioh considerably 
reduced the scope of the applicability of 8. 34 to 
cases faffing under 8. 804, Part II His observa. 
tioDB are as follows : 

1 thifl subjcot, however, I ought to add 

Hendarann*j Tll V? to . in . d l or£e lbe observations of 
Henderson 3., that In aotual faot, oases in whioh the 

prlnoiple enunoiated in 8.84 can bo applied to an 

oflence pamshaWe under Part II of 8. 304, are not of 

IluWKf! °? 0D 5 renca - Owes of the typo out of 
whioh the appeals here dealt with have arisen are 
really oases in whioh the ofienoe committed Is in'faot 

0 m nalms r r lB - hRbl l Undet S ‘ 803 ’ In 0rde7 to .Uay thl 
?! J ? r . 18S * ho - province, are notoriously 
*t s , D,ng B ® rm *tlve verdiots on oapit/l 
' Jnd888 frequen,ly 8° to artificial lengths, in 

Part II °wh D fln ft th aV6n i U s *° ,a verdl0 ‘-ander 8 S. 304, 

m.rf "' d " C " * h ° ws “ « «>»•< 

[13] These observations show that cases whioh 
could be appropriately placed under B. 304 , 
Part II. read with 8.84 wonld be found to be rare 

Spt nTli! T* ?!? 6ffeot i8 to the 

charge make it possible for the juries to 

!t rd ‘ J 0 i Qnd6r * 804 ' Part u ^ order to 

Ion n! h? d .‘ ffi °° Uy oreated by dieinolina. 
non of the juries to return a verdiot on capital 
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charges under S. 302 is unfortunately very true 
and the present case is typical of the attitude of 
Judges in this respect. A conviotion in the pre- 
sent case under S. 302 or 8. 804, part I, would 
obviously have been more appropriate. The charge 
suggested the possibility of the application of 
8. 304 Part II, where in fact it was not applica. 
ble. The error, therefore, has been not in the 
application of S. 34 but in the application of 
8. 304, part II. 

[13] The misdirection in these circumstances 
has not prejudiced the accused, and there has 
been no miscarriage of justice. The appellants 
on the other hand became entitled to lenient 
treatment. In this view of the matter, there is 
no basis for interference in this case and it is 
not necessary to examine the question of princi¬ 
ple whether 8. 34 oan under any conceivable 
circumstances be applied to cases falling under 
8. 804, part II. 

Appeal dismissed. 


K.S. 


A. I, R. (37) 1950 Assam 99 [C . jV. 39.] 
Thadani Ag. 0. J. 

Rafiquddin — Appellant v. M-uklusa Bibi 
and others — Respondents. 

Revenue Appeal No. 37 of 1948 (H. 0.), D/. 26th 
November 1949, againat order of Deputy Commissioner, 
Caohar, D/- 27th August 1948. 

**“ m .. Land and Reve n u c Regulation (I [11 oi 
1886), S. 147 (b)—Order issuing non-renewal notice 
to an annual patta-holder or directing him to show 
cause why he should not be prosecuted under 
S. 193, Penal Code, is not an order within S. 147 (b) 
and, therefore, not appealable. [Para 3] 

N. M. Dam — for Appellant. 

J. 0. Son — for Respondents. 

Judgment. — This is an appeal againat an 
order passed by the learned Deputy Commie- 
Bioner, Caohar, dated 27th August 1948. The 
order is in these terms : 

, J' Phe exi8 ‘ iD 8 '30‘Hement with Raflquddin is tormina- 
tea by service of uoiwoDewal notice. 

.•^?P. r , ding ® om0 . ,al “ Momenta made by Raflqud- 
din in this affidavit, he is to show cause why he should 
not be proseouted under 8.193, Penal Code, for mak- 
ing false statements on oath before a Magistrate.' 1 

i 51 14 iS admitted by Mr. Dam that under 
ol. (b), 8. 147, Assam Land and Revenuo Regu¬ 
lation, 1686, an appeal lies from ary order, 
original or appellate, passed by a Deputy Com¬ 
missioner of a Distriot. Neither para, l of the 
order in question nor Para, a constitutes an 

° A rder . f ^ t 1 h,n meanin 6 of 01 ■ (b) of 8.147. 
Admittedly, the appellant is an annual patta- 

holder and under the termB of the settlement, 

has th0 right t0 8ive a renewal 
tha anaaal P a «a to the patta-holder 
that the patta will not be renewed for the follow- 

ing agricultural year. A non-renewal notioe is., 
sued to an annual patta-holder is not an order! 
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passed within the meaning of S. 147 (b), Assam 
Land and Revenue Regulation : nor i3 the Rule 
issued to the appellant to show cause why he 
should not be prosecuted under S 193, Penal 
Code, an order within the meaning of s. 147 (b). 

[3] The result i3 that the appeal is dismissed 
with no order as to costs. 

K.S. Appeal dismissed . 

A. I. R. (37) 1950 Assam ICO [C. N. 40.] 

Thadani C. J. and Ram Labhaya J. 

Sri Ram Saran Kashyap — Petitioner v. 
The King. 

Criminal Misc. Case No. 16 of 1949, D/-24 1-1950. 

Administration of Police and Justice in the Naga 
Hills District Rules, R. 22 — Transfer of criminal 
case from Naga Hills District under S. 526, Cri¬ 
minal P. C.-Criminal P. C. (1898), S. 526. 

There is nothing in the rales framed for the admi¬ 
nistration of police and justice in the Naga Hills 
District by which the High Court of Assam can transfer 
a criminal case pending In one of the Courts in the 
Naga Hills District to a Coart outside that District. 
The language of R. 22 which enjoins that the pro¬ 
cedure shall be in the spirit of the Code of Criminal 
Procedure limits the rule by the words ' as far as it Is 
applicable to the circumstances of the district." The 
rule cannot, therefore, be held to empower the High 
Court to transfer a case either in terms of the Code or 
its spirit for It is plain that S. 526 applies to the fac'.s 
and circumstances of the case and not to the circum¬ 
stances of the district. [Para 7] 

D. R. Dai, R . K. Chiudhuri and B. N. Chaud'nuri 

—for Petitioner. 

K. R Barman, Oovt. Advocate — for the Crown. 

Thadani C. J —This i3 an application uoder 
the provisions of S. 526, Criminal P. C., praying 
for the transfer of case No. C. R. 10 of 1919 
pending in the Court of the Magistrate, 1 st 
Class, Kohima, Naga Hills, agaicstone Sri Ram 
Saran Kasbyap under 9. 420, Penal Code. 

[a] The case is sought to be transferred on 
the ground of the convenience of the parties. It 
is stated in the petition that the accused resides 
in Calcutta; the journey from Calcutta toKohima 
is a long and troublesome one and requires fre- 
quent changes and takes several days; that of 
the 10 prosecution witnesses, 6 reside in Calcutta, 

3 in Shillong, and the remaining witness in New 
Delhi. 

[3] We had occasion to consider the question 
of transfer of a criminal ca3o pending before a 
Magistrate of Kohima in the Naga H 1 II 3 District 
in the case of one Krishna Prasanna Coakra- 
varty. In our judgment, which is reported in 
Krishna Prasanna v. Jan Mohammad , a.i.R. 

. (36) 1949 Assam 69 : (51 Cr. L. J. 147), we 
observed : 

"The Governor of Assam 13 empowered by S. 6, 
Scheduled Districts Act, 1874, to prescribe rules for the 
administration of justice and police in the Na?a Hills 
District. It 13 not disputed that Kohima where the two 
complaints have been instituted is situated in the Naga 
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Hills District. Rules 15 to 22 of the Rales framed by 
the Governor of Assam in pursuance of S. 6, Scheduled 
Districts Act of 1874, appear to u9 to exclude the 
operation of the Criminal Procedure Code." 

[ 4 ] We referred to the terms of S. 1 , Crimi¬ 
nal P. C., which is in these term3: 

"•.(2). It extends to the whole of British 

India, but in the absence of any specific provision to 
the contrary, nothing herein contained shall affect any 
special or local law now in force, or any special juris¬ 
diction or power conferred, or any special form of pro¬ 
cedure prescribed by any other law for the time being 
in force, or shall apply to : 

(a) the Commissioner of Police in the towns of Cal¬ 
cutta, Madras and Bombay or the Police in the town3 
of Calcutta and Bombay ; 

(b) heads of villages in the Presidency of Fort St. 
George, or 

(c) Village PoliceOfficers in the Presidency of Bombay: 
provided that the Local Government may, if it thinks 
fit, by notification in the Official Gazette, extend any 
of the provisions of this Code, with any necessary 
modifications, to such excepted persons." 

[5] We then examined the scheme of the 
Rules framed for the Administration of Justice 
and Police in the Naga Hilte and stated : 

"It is manifest that Rr. 15 to 19 framed under the 
Act of 1874, to which wo have referred, do not prescribe 
any procedure for the trial of criminal offences Sec¬ 
tions 20 and 21 deal with the right of appeal and the 
Governor-General’s prerogative of reviewing the pro¬ 
ceedings of the Governor of Assam. It is common 
ground that the powers which the Governor of Assam 
eiercised cefore the establishment of the High Court of 
Assam have since been conferred on this High Court. 
But the powers conferred on this Court are undoubtedly 
limited in their extent to the powers wbioh the Gover¬ 
nor of Assam himself could have exercised under the 
rules framed under the Act of 1874. 

We cannot find anything in the rules framed by the 
Governor of Assam which authorises the Governor of 
Assam to transfer a criminal oaee pending in one of 
the Courts 0 ! the Naga Hills District to a Court outside 

the Naga Hills D strict.It »3 plain that as the 

Governor of Assam himself had no power to transfer 
a case from a criminal Court in the Naga Hills District 
to a Court outside that district in the Province of 
Assam, this Court which is enabled to exercise such 
powers only as the Governor of Assam should have 
exercised, 13 not competent to transfer the cases to a 
Court at Dibrugarh, a place outside the Naga Hills 

District.We think the word3 ‘in the spirit of 

the Code of Criminal Procedure' used in R. 22 are not 
to be interpreted in a manner so as to enable thi3 
Court to apply ths provisions of the Code of Criminal 
Procedure to the trial of offences in the Naga Hills 
District, when the operation of the Code to the admi¬ 
nistration of jastico in the Naga Hills District i3 exclu¬ 
ded by rules framed under a special enactment, namely, 
the Act of 1874." 

[6l Mr. Das for the petitioner has contended 
that the Scheduled Districts Act of 1874 has been 
omitted by the Adaptation Order of 1937, and 
that as the decision of this Court was based upon 
the interpretation of R. 22 framed under the 
Scheduled Districts Act of 1874, the decision 
arrived at in Krishna Prasanna v. Jan 
Mahammei , (A. I. R. (36) 1949 Assam 69 : 51 
Cr. L. J. 147), should not be regarded as an im- 
pediment to revising our view, so as to enable 
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U8 to make an order of transfer under the pro. 
visions of 8. 526, Criminal P. C. While it is true 
that the Scheduled Districts Aot of 1874 has been 
omitted by the Adaptation Order of 1937, never- 
theless there is a Regulation called the Naga 
Hills (Administration of Justice and Police) 
Regulation, 1947, dated 10-10-1947, which retains 
the provisions of R. 22 of the Rules framed for 
the Administration of Justice and Police in the 
Naga Hills District framed under the Act of 1874, 
Mr. Das, on beiDg satis6ed that R. 22 is still in 
force, contended that even so, R. 22 which enables 
this Court to invoke the spirit of the Code of 
Criminal Procedure, empowers us to make an 
order of transfer from the Naga Hills District to 
any other district in the Province of Assam. 

Rule 22 is in these terms: 

”22. The procedure of the Governor of Aesam, the 
Gommisaioner, the Deputy Commissioner and his Assis¬ 
tants shall be in the spirit of the Codeof Criminal Proce¬ 
dure as far as it is applicable to the circumstances of the 
district and consistent with these rules; the chief excep¬ 
tions are: 

(a) Only verbal order or notice shall be reqnisite, 
except when the regular police are employed or the per¬ 
son conoerned is not resident or in the district at the 
time; or, if in the district, but resident beyond it, where 
his place of abode is not known. The order shall be 
made known to the person affected or to some adult 
member of hie family, or proclaimed at the place he 
wad last known to be at, in sufficient time to allow 
him, if he see fit, to appear. 

(b) A note of the substance of all the proceedings 
in cases tried before them must be kept by the Deputy 
Commissioner and his Assistants as required by S. 264, 
Criminal P. C. In cases requiring a sentence exceeding 
three years, a fall note of the evidence and proceedings 
must be kept. Examinations and proceedings shall 
generally be recorded in English only. 

(o) The proceedings of the Manzadars, gaonburas, 
chiefs, headmen of khels or other duly recognised village 
authorities need not be in writing. 

(d) All fines levied by the manzadars, gaonburas, 
ohiefs, headmen of khels, or other duly recognised 
village authorities shall be paid to the Deputy Com¬ 
missioner or his Assistants or other officer empowered 
to receive them, within eight days from the date of 
realisation, unless they are immediately paid to the 
aggrieved party ae compensation. 

(e) It shall be discretionary to examine witnesses on 
oath in any form, or to warn them that they are liable 
to the punishment for perjury if they state that whioh 
they know to be false. 

(f) No pleader shall be allowed to appear in any case 
except with the speoial permission of the Deputy Com¬ 
missioner. The term 'pleader* includes 'mukhtar* or 
any other professional agent recognised by the Court. 
Snob permission shall always be granted when the 
application is to appear on behalf of a person acoused 
of murder. For the defences of paupers accused of 
murder, Br. 19 to 21 of the Assam Law Department 
Manual, Part II, Criminal Rules, shall be followed 
mutatis mutandii . M 

[7] The language of B. 32 is, however, signifi- 
oanfc. While enjoining that the procedure shall 
be in the spirit of the Code of Criminal Proce. 
dnre, it limits the Buie by the words "as far as 
it is applicable to the oircumBtances of the dis* 


Assam 101 

trict”, aa distinct from “as far as applicable toj 
the circumstances of the case". If the words had 
been “aa far as it is applicable to the circums¬ 
tances of the case", the interpretation sought to 
be put by Mr. Daa might have been of some 
assistance to him. If the procedure shall be in 
the spirit of the Code of Criminal Procedure as 
far as it is applicable to the circumstances of the 
district, and not to the circumstances of the 
case, we cannot see how R. 22 would empower 
this Court to transfer a case either in terms of 
the Code of Criminal Procedure or its spirit, for 
it is plain that B. 626 , Criminal P. 0. applies to 
the facts and circumstances of a case, and not 
to the circumstances of the district. 

[8] We find it, therefore, difficult to take a 
different view to the one which we took in the 
oase of Krishna Prasanna v. Jan Mohammed, 
A. I. R. (36) 1949 Assam 69 : (61 cr. L. J. 147). 

[9] The result is that the application fails and 
is dismissed. 

Bam Labhaya J—I agree. 

a.M.J. Application dismissed. 


A. I. R. (37) 1990 Assam 101 [C. xV. 41.] 

Thadani O. J. and Ram Labhaya J. 

Tinsukia Municipal Board — Appellant v. 

Banhm Chandra Ohose and another — Res. 
pondents . 

B. A. No. 34A of 1948, D/- 19-1-1950. 

(a) Municipalities—Assam Municipal Act (I [1] 
oi 1923), S. 320— Applicability—Suit for malicious 
prosecution against municipality—Period oi notice 
—Exclusion oi—Limitation Act (1908), Ss. 15 (2), 
29 (2) and Art. 23. 

Per Ram Lahbaya J.— Seotlon 820 oovers a Bolt for 
malioiona proseoution against a municipality and is 
subject to S. 16(2), Limitation Aot by virtue of S. 23(2), 
Limitation Act as the operation of B. 16 (2) has not 
been exoluded by anything oontained in-the Assam 
Municipal Act. Hence, id computing the period ol limi¬ 
tation preeoribed by S. 820 (2|, the plaintifl Is entitled 
to exclude the period of one month’s notice prescribed 
by 8. 820 (1): A. I. R. (19) 1932 Bom. 259, i?ef. on. 

[Paras 6, 7, 8,9] 

Per Thadani C. J. — Section 1 820 has no applica¬ 
tion to a suit for damages for malioious proseoution in¬ 
asmuch ae malioions proseoution is not something done 
under but outside the Act. Suoh a suit Is governed by 
Art. 23, Limitation Act. [Para 26] 

Annotation: (’42 Com.) Limitation Aot, S. 15 N. 19: 

S. 29, N 4; Art. 23 N. 7. 

(b) Municipalities—Assam Municipal Act (I [1] 
oi 1923), S. 236 — Prohibition ol offensive trade 
without defining limits. 

Section 236 merely authorises the Board to define 
limits within whioh oertain dangerous or oflensive 
trades may be carried on. The municipality oan mere¬ 
ly regulate certain trades by defining the areas where 
they may be carried on within muoioipal limits. If the 
municipality merely imposes a fee for carrying on 
such a trade without defining any limitB as regards 
locality, the action of the municipality would defeat 
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the very purpose of the 3eot'on and would be ultra 
vires its powers under the Act. [Para 14] 

(c) Tort — Malicious prosecution — Burden oi 
proof —Essential facts to be proved. 

The plaintifl in order to succeed in a suit for dam¬ 
ages for malicious prosecution has to prove, (1) that be 
WHS prosecuted by the defendant, (2) that the proceed¬ 
ings complained of terminated in favour of the plaintiff 
if from their nature they were capable of so terminat¬ 
ing, ^3) that the prosecution was instituted against him 
without any reasonable or probablo cause, (1) that the 
prosecution was instituted with a malicious intention, 
that is, not with the mere intention of carrying the 
law into effect or in furtherance of justice but with 
some indirect or improper motive. (Para 15] 

(d) Tort— Malicious prosecution — Absence of 
reasonable and probable cause — Legal malice 
when to be inferred. 

In a particular case it may be possible to infer im¬ 
proper motive from the obvious or the apparent illega¬ 
lity of the action taken, but it is not in every case 
that because there is absence of reasonable or probable 
oauio for a prosecution that a Jud,;e would be justified 
in inferring malice. Where there i3 something more to 
indicate the existence of indirect or improper motive 
besides the mero absence of reasonable or probable 
cause, a finding that the prosecution was malicious 
would be justified. [Para 19] 

(e) Tort —Malicious prosecution — Damages — 
Chairman of municipality bona file demanding 
license fee from plaintiff in accordance with its 
resolution —Prosecution of plaintiff for failure to 
take out license— Discharge — Municipality in de¬ 
manding fee acting outside its powers under Act— 
Held there was absence of reasonable and proba¬ 
ble cause for prosecution — Municipality not ac¬ 
tuated by any indirect or improper motive other 
than furtherance of justice or vindication of the 
law in prosecuting—Held, there being absence of 
malice, claim for damages was not maintainable. 
A. I, It. (19) 1932 Bom. 259, Disting . 

[Paras 14,18 and 21] 
(0 Civil P. C. (1908), O. 41, R. 33 — Power to 
reverse decree against respondent who has not 
appealed. 

Where a suit for malioioa3 prosecution again3t a 
municipality aud its Chairman in his official capacity 
is decreed by the trial Court and the decree is reversed 
in appeal by the municipality alone on a ground com¬ 
mon to both the defendants the appellate Court can 
al30 reverse the decree against the respondent Chair¬ 
man who ha3 not appealed. [Para 22] 

Annotation: (*44 Com.) Civil P.C., 0. 41 R. 33 N. 6. 

D. C. Barua and S. C. Chaudhurij— tor Appellant. 
J . C. Sen— for Respondents. 

Ram Labhaya J— T h\s appeal ariee3 out 
of a suit for recovery of damages on account of 
the alleged malicious prosecution of the plaintiff 
by defendant l, the Chairman of the Tinsukia 
Municipal Board, and defendant 2 , tho Board 
itself. The learned Munsiff of Dibrugarh found 
that tho suit was not within time though the 
prosecution of the plaintiff at the instance of the 
defendants was without reasonable and probable 
oause. He inferred malice from the absence of 
reasonable and probable cause. The suit, how- 
ever, wa3 dismissed as barrel by time. 

[ 2 ] On appeal, the learned Additional Subor¬ 
dinate Judge held that tho suit was within time. 


He agreed with the other findings arrived at by 
the learned Munsiff and as a result decreed the 
plaintiff’s claim with costs against defendants. 
The Tinsukia Municipal Board (defendant 2 ) 
has appealed. 

[8] In appeal both the findings arrived at by 
the learned Additional Subordinate Judge have 
been assailed. The first contention relates to 
the question of limitation. It is urged that the 
suit was barred by time. The plaintiff was pro¬ 
secuted for not taking a license for the storage 
of lime. He was discharged on 11 th December 
194G. The Quit was instituted on 20th Maroh 
1946. It is pointed out that under 8. 820 , Assam 
Municipal Act, the suit should have been inati- 
tuted within three months from the date of the 
accrual of the cause of action and this not having 
been dons it i3 therefore barred by time. The 
plaintiff, however, claims that he is entitled to 
add to the period of three months allowed to 
him by s. 320, Assam Municipal Aot the period 
of one month’s notice which he was bound to 
give to the defendant before being able to in3ti- 
tute tho suit. If this period of one month is 
allowed to him, the suit would be within time. 
The question, therefore, is whether the period of 
notice can be added to the period of limitation 
allowed by s. 320, for tbs institution of a suit 
against the Municipal Board or any of its offi¬ 
cers. 

[4] Section 320 provides that: 

"No suit shall be brought against any Board or any 
of its officer?, or any person acting uuder its direotion 
for anything done under this Act, until the expiration 
of one month next after notice in writing has been deli¬ 
vered or left at the office of fluch Board.” 

In cl. ( 2 ) it provides that: 

“Every suoh action shall bo commenosd within three 
months next after the aoorual of the oause of action, 
and not aftorwards.” 

It i3 obvious that one month’s notice was a 
necessary prerequisite for the institution of the 
suit. This i3 common ground. The controversy 
is on the second clause of the section whioh 
allows thre9 months for the institution of the 
suit. The period of time allowed for tho suit 
is again undeniably three months. The question 
is how this period is to be computed or whether 
in computing this period of three months, the 
period of notics i3 to be excluded from oom. 
putation or not. 

[5] Seotion 320, Assam Municipal Aot covers 
all suits against the Board or any of its offioers 
for anything done under the Aot. The suit for 
malicious proseoution would be covered by it. 
This i3 not disputed. The period provided for 
such a suit is only three months. Tho Indian 
Limitation Act provides a different period of 
limitation for suit9 for damages or compensation 
for malicious prosecution. 
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[6] Section 39, ol. (2), Limitation Aot, provides 

that: # 

“Where any special or looal law presonbes lor any 

suit, appeal or application a period of limitation dale- 
rent from the period prescribed therefor by ech. # 1, 
the provisions of 3. 3 shall apply, as if such period 
were prescribed therefore in that sohedule, and for pur¬ 
pose of determining any period of limitation prescribed 
for any suit, appeal or application by any special or 
ooal law—(a) the provisions contained in 3. 4, S3. 9-l»i 
•nd S. 22 shall apply only in so fac as, and to the ex¬ 
tent to which, they are not expressly exolnded by such 
epeoial or local law.” 

/ft] Seotion 320, Assam Municipal Act does 
■provide for a period of limitation different from 
that provided in the Indian Limitation Aot for 
suit, for compensation for malicious prosecution. 
II 89. 918 apply, 9. 320 would te read sub. 
•jeot to 8. 15 ( 2 ), Limitation Aot whioh embodies 
a general provision to the effect that- in comput¬ 
ing the period of limitation prescribed for any 
anit of which notice baa been given in accor¬ 
dance with the requirements of any enactment 
for the time being in force, the period of suoh 
notice shall be excluded. The general rule will 
not be applicable if as laid down in s. 29 (2) the 
apeoial or local law prescribing a period of limi¬ 
tation different from that provided in Sob. 1, 
Limitation Aot, expressly exoludea the applica¬ 
tion of 8.15. Now, whatever may be said of 
the implications of 8. 320, it oertainly does 
not in express terms exolude the operation or 
application of a. 16 or otbor eeotions of the 
Limitation Aot whioh would apply by virtue of 
8 - 89, Limitation Aot. The learned oounsel for 
the appellant has referred ns to the language of 
nl. (3) of s. 320, Assam Municipal Aot, whioh is 
as follows: 

"Every saoh aokion shall be commenced within three 
months next after the aoorual of the oauee of action, and 
not alter wards.” 

f8) He points that the words “and not after- 
’wards" would show that the Legislature intended 
that the plaintiff suing a Municipal Board had 
only three months from the date the oanse of 
action aoorued. No suit oould be instituted after, 
wards. The implication of the requirement, he 
argnss, would bs that notice of one month must 
be given within this period and that it oannofc be 
added to the period of suit. We do not think 
auoh an intention can be attributed to the 
Legislature. It cannot be gathered from the 
language of the olause under consideration. It 
merely provides a period of limitation in empha* 
tio language. It doe3 not deal with the principles 
•or rules governing the computation of the period. 
It is in its naturelike the olauses of Boh. 1 , 
Limitation Aot by whioh periods of limitation 
lot different kinds of suits are laid down. The 
Assam Municipal Aot is admittedly not exhaus- 
*ive so far as the statement of the law of limita¬ 


tion is concerned. It doesnot embody a complete 
code of limitation. Where therefore it specifies 
or prescribes a period for a suit, the method of 
computing that period would be regulated by 
the general rules laid down in the Limitation 
Act for that purpose unless it is expressly laid 
down to the contrary. The learned counsel him¬ 
self finds it difficult to contend that the applica¬ 
tion of 9.15 ( 2 ) ha3 been expressly excluded. It 
was held in Ghhagan Lai v. Thana Municipa - 
lity, A. 1 . R. (19) 1932 Bom. 259 at p. 2G6 ; (5G 
Bom. 136) that 

"express exclusion is dearly exclusion by apeaiflo 
worda in that kebalf and not by a process of logical 
reasoning or implication from the words of the special 
or looal law.” 

In that caae a provision (S. 167, Bombay Dis¬ 
trict Municipal Aot) analogous to 3. 320, Assam 
Municipal Aot was being considered. The provi¬ 
sion laid down the period of notice first and then 
laid down the period of six months for 9uits 
against the Board. The arrangement of the seo¬ 
tion was held not to imply necessarily that the 
period of notice was not to be exoluded in com¬ 
puting the period of limitation. The learned 
Judges relying on Banga Chandra v. Kailash 
Chandra, A. I. R. (7) 1920 cal. 325: (68 I. 0.189) 
and Rewarchand Fatehchand v. Karachi 
Municipality, A. I. R. (17) 1930 Sind 93: (21 
s. L. R. 34i), held that: 

"Seotioa 167, Bombay Distriot Munioipal Aot was 
subject to S. 15 (2), Limitation Aot and a plaintiff 
instituting a suit for damages for malicious prosecution 
against tho Municipality was entitled to exclude the 
period of oue month’s notice from the period of limita¬ 
tion prescribed by S. 107, for the suit.' 1 

[9] I am in full agreement with this view and 
hold that s. 320, Assam Munioipal Aot is subjeot 
to 3. 15 ( 2 ), Limitation Aot as the operation of 
9* 15 ( 2 ) has not been exoluded by anything 
oontained in the Assam Munioipal Aot. The 
plaintiff, therefore, is entitled to exolude the 
period of one month when computing the period 
for this suit. In thi3 view of the matter the 
suit is not time barred. 

[ 10 ] The second point pressed is that the pro¬ 
secution of the plaintiff by the Munioipal Board 
has not been proved to be malioious and that 
no oase has been made out for any award of 
damages. Paots bearing on the question may 
be briefly stated. 

[ 11 ] The Tinsukia Munioipal Board by its 
resolution, dated 16th May 1946, resolved that 
a license fee of rs. 25 be imposed for the storage 
of lime. The resolution was to take effeoi from 
1 st April 1946. The Chairman of the Board 
(defendant l) sent a notice to the plaintiff on 
24th Jane 1946, demanding rs. 25 as license fee 
for storage of lime under s. 239, Assam Munioi- 
pal Aot. The plaintiff informed the Chairman 
on 1st July 1946, that he was not manufacturing 
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any lime and may be exempted from the levy. 
The Chairman again by bi3 letter No. 459, dated 
16th July 1947, directed him to fay the fee of 
Rs. 55 and take a license. The plaintiff pleaded 
by his letter, dated 28th July 19i7, that S. 239 of 
the Municipal Act had no application to his case. 
On this, the Chairman of the Board again 
informed the plaintiff that the tax for the stor. 
age for lime had been levied by the Board under 
b. 236 of the Municipal Act, and that if he fail¬ 
ed to pay it, action would be taken against him 
even though he was not manufacturing lime. 
The plaintiff re-iterated his view of the law that 
6. 236 could not apply to his oase as he was not 
manufacturing lime. In his view mere storage 
of lime for sale was not such as act to which 
S. 236 could apply. He, therefore, intimated to 
the Chairman that in case he was prosecuted, 
both the Chairman and the Board would be 
liable in damages. 

Cl 2 ] A complaint was lodged againet the plain, 
tiff. Summons were issued in the first instance 
and later in order to procure bis attendance, a 
warrant of arrest had to be issued. The Magis¬ 
trate ultimately held that the action of the 
Board in levying a fee for the storage of lime 
was not covered by S. 236 of the Act. He found 
that the demand was not legal, and discharged 
the plaintiff on llth December 1946. Plaintiff 
now alleges that the prosecution was malioious 
and claims damages, in consequence. 

[13) The resolution of the Tinsukia Munici¬ 
pal Board was passed at a meeting of the Board 
on 16th May 1946. A similar resolution was 
passed by the Dibrugarh Board on 16th April 
1946. The resolution of the Tinsukia Board 
states that the Board has considered the Deputy 
Commissioner’s letter No. 1667-9, dated 23rd Feb- 
ruary 1945 as also letter No 150, dated 26th 
April 19J6 from the Chairman of the Dibrugarh 
Board. Fees for a number of trades were fixed 
by this resolution. The storage of lime was one 
of the several items covered by the resolution. 
The letter from the Deputy Commissioner as 
also the letter from the Chairman of the Dibru¬ 
garh Board, which are referred in the resolu¬ 
tion, have not been placed on the record and 
their contents are not known. It has, however, 
been proved that the Dibrugarh Municipajity 
also imposed a fee on the storage of lime by’ its 
resolution, dated 16th April I9i6. 

[14] When prohibiting the storage of lime 
within municipal limits without a license, the 
Board purported to act under 8. 236. This sec¬ 
tion does lay down that within such local limits 
as may be fixed by the Board at a meeting no 
place shall be used without a license for cer- 
tain purposes specified in the section. Manu¬ 
facture of lime is one of such purposes. But it is 


not denied from the side of the defendants that 
plaintiff was not manufacturing lime when 
the resolution in question was passed. He was 
merely storing it for sale. Storage for sale is 
obviously not the same as its manufacture. The 
learned counsel for the appellant has not con¬ 
tended that storage for sale of lime can be 
covered by the words “ manufacture of lime." 
The only other clause which may be relied by 
the defendant (appellant) is the one which deals 
with a business from which offensive or un- 
wholesome smell may arise. It is not contended 
that stored lime would give rise to unwholesome 
smell but it is suggested that the business may 
be regarded as offensive. Assuming that storage 
of lime for sale can possibly by regarded as an 
offensive trade within the meaning of 8. 236 , the 
Board could only debne limits within whioh stor¬ 
age of lime for sale may not take place without a 
license. A Board would be exceeding its powers 
if it prohibited the storage of lime anywhere 
within the municipal limits without a license, 
for the question whether a trade is offensive 
has a very obvious connection with the locality 
in which it is carried on. If lime is stored far 
away from the habitation where no one ie 
residing in the neighbourhood, the storage of lime 
may not offend unless offenco is sought by go¬ 
ing to the place. It is obviously for this reason 
that S. 236 merely authorises the Board to define 
limits within which oertain dangerous or offen¬ 
sive trades may be oarried on. The Municipality 
can merely regulate certain trades by defining 
the areas where they may be oarried on within 
municipal limits. If the Municipality merely 
imposes a fee for carrying on suoh a trade 
without defining any limits as regards locality, 
the action of the Municipality would defeat the 
very purpose of the section. The principle under- 
lying the section is that dangerous or offensive 
trades may be at such places that their dan¬ 
gerous or offensive character ceases to be a 
source of risk or inconvenience to the people 
residing within municipal limits, but it is re¬ 
cognised that the trades covered by the seotion 
though dangerous or offensive can be carried 
on within municipal limits. When the Board 
prohibited the storage of lime without defining 
the limits within which this trade could be 
oarried on, it exceeded its powers and completely 
lost sight of the purpose underlying tho seotion. 
It also fixed a fee of rs. 25 for a lioense to 
store and sell lime. Under ol. (2) of S. 69, Assam 
Municipal Aot, the scale of fees in respect of 
the issue and the renewal of a license whioh may 
be granted by the Board under the Aot if it 
does not amount to a tax covered by cl. ( 1 ) of the 
section must be with the approval of the appro¬ 
priate higher authority before the fee becomes 
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ohargeable. There is no allegation that the 
necessary approval of the higher authority was 
obtained in respect of the fees fixed by the re¬ 
solution of 16th May 1946. In the absence of any 
allegation and in view of the fact that if suoh 
approval had been obtained it could have been 
easily proved, no presumption can be made in 
favour of the Board on this point. The basis of 
the suit was that the proseoution was malicious 
or, in other words, the action of the Municipality 
was actuated by some indirect motive. Consider, 
able emphasis was also laid on the illegality of 
the aotion taken by the Municipality. In spite of 
this no effort has been made to show that the 
fees levied were approved by competent autho. 
rity. In these circumstances, the fee was not 
legally recoverable and the plaintiff could not 
have been prosecuted for his failure to obtain a 
license on payment of the prescribed fee. The 
oomplaint against the plaintiff was without re. 
BBonable and probable cause for reasons given 
above. 

Cl5l The Courts below have inferred malice 
from the absense of reasonable and probable 
cause and it is here that they have fallen into an 
error. The plaintiff in order to succeed in a suit 
for damages for malicious proseoution has to 
prove (l) that he was prosecuted by the defen. 
dant, (S) that the proceedings complained of 
terminated in favour of the plaintiff if from 
their nature they were oapable of so terminating, 
(8) that the prosecution was instituted against 
him without any reasonable or probable cause, 
(4) that the prosecution was instituted with a 
malicious intention, that is, not with the mere 
intention of carrying the law into effeot or in 
furtherance of justice but with some indirect or 
improper motive. This was so held in Balbhad . 
dar Stnghv. BudriSah, 80 0. W. N. 866: (a. I. R. 
(18) 1926 p. 0. 46), relied on by the learned ooun. 
Bel for the appellant and in Ram Chandra v. 
Krishna Boo, 82 Bom. 259: (10 Bom. L. B. 279) 
relied on by the learned oounsel for the respon. 
dent. 

[ 16 ] It is apparent that the learned oounsel 
are agreed on the question of principle and it is 
not necessary to consider authorities bearing on 
the point in any considerable detail. 

[17] We have now to see whether plaintiff has 
proved the necessary ingredients which go to 
make a proseoution malicious. He was no doubt 
prosecuted. The proseoution terminated in his 
favour. He was discharged. We have also come 
to the conclusion that there was absenoe of 
reasonable and probable oause. The first three 
requirements of the rule stated above do stand 
satisfied. The question that remains to be con. 
Bidered is whether the elements of malice or the 
existence of some indireot motive or intention 


other than the mere-intention of carrying law in- 
to effect has been made out by direot evidence 
or can be inferred from facts and circumstances 
proved in the case. 

[ 18 ) From the facts proved in tbi3 case, it 
appears that the only objection raised by the 
plaintiff to the demand from the Board wae that 
the storage of lime was not such a trade to which 
a. 296 could be applied. The objection oarae after 
the resolution of the Board when the demand 
was made. In making the demand, the Chairman 
was acting in conformity with the resolution of 
the Board. The Board was influenced in passing 
the resolution by letters from the Deputy Com¬ 
missioner and from the Chairman of the Dibru- 
garh Municipal Board. A similar resolution 
imposing license fee for storage of lime was 
passed by the Dibrugarh Municipal Board also. 
The Chairman in view of the fact that the Board 
had passed the resolution after considering letters 
from the Deputy Commissioner and the Chair- 
man of the Dibrugarh Municipal Board dis¬ 
regarded the protest from the plaintiff. The 
objection from the plaintiff cannot be regarded 
as something that was apparent. There was 
room for difference of opinion. A Municipal 
Board could honestly though erroneously believe 
that it could regulate storage of lime for Bale 
treating as a trade whioh may give offence. The 
plaintiff has not suggested that there was any 
personal hostility against him from any quarter 
or that any member or employee of the Munici¬ 
pal Board had any motive to oause him injury. 
Malice, in point of faot, was not alleged. 

[19] What remains to be seen is whether 
legal malice or the existence of some indireot or 
improper motive can be inferred from th& 
proved faots of the case. Now, all that has been 
proved is that the demand by the Board was not 
legal and plaintiff was not bound in law to meet 
it. His refusal to pay did not amount to any 
offenoe under the Municipal law. His prosecu¬ 
tion in these oiroumstanoes was without reason, 
able and probable cause. It is noteworthy, 
however, that the only point on whioh plaintiff 
resisted the demand was that the sale of manu¬ 
factured lime was not suoh a trade to which 
8. 236, Municipal Aot oould apply. The reasons 
on wbiob we have come to the oonolusion that 
the proseoution of the plaintiff was without 
reasonable and probable oause did not ooour to 
the plaintiff and it Beems that they were not 
brought to the notice of the Chairman. They 
have been brought out in the oourse of the pre- 
sent suit. We are thus asked to infer malice or 
the existence of some indireot motive other than 
the vindication of law or the furtherance of 
justice from the solitary oiroumBtanoe that tha 
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Chairman ignored the interpretation of S. 226 
which plaintiff placed on it and which subse¬ 
quently was accepted in the criminal Court. We 
do not think that it necessarily follows from this 
circumstance that tho Chairman and even the 
Board were actuated by any indirect motive. 
The Board was intluenced in its decision by the 
example of the Dibrugarh Municipality. There 
was also the Deputy Commissioner's letter. The 
Board passed a resolution dealing with several 
trades including the storage of lime. The Chair, 
man felt bound to give effect to tho resolution 
of the Board inspite of the fact that plaintiff 
differed from the Board in its interpolation of 
Q. 296. We think there was some room for diffe¬ 
rence of opinion, particularly in the circura- 
stances under which the resolution of the Board 
wa3 passed. These do not leave any doubt a3 to 
the bona fides of the Board. Tho object was not 
to victimise a trade or any individual. The 
Chairman could not disregard the resolution 
and the difference of opinion between the Board 
and tho plaintiff conld only be resolved in a 
Court of law. Wo do uot discover any basis for 
the belief that tho Chairman or the Board had 
any indirect motive in prosecuting the plaintiff. 
The resolution of the Board has been found to 
be in excess of its .powers. The Board also fail, 
ed to obtain the approval of the higher authority 
as regards fee3 it imposed for license. These sin3 
of omission and commission do not necessarily 
lead to the inference that the Board was actuat. 
ed by malice in instituting criminal proceedings 
against tho plaintiff. Mistakes a3 to the limits of 
jurisdiction are not rare even in the legal at¬ 
mosphere where Judges have trained lawyers 
to assist them. Municipal Boards are dominated 
by laymen generally. The chances of honest 
mistakes are greater. The Board in this case did 
not take legal advise. But failure to take advice 
may at the most imply carelessness on the part 
of the Board, particularly when it was following 
another Board in the action that it took. The 
action of the Board may even be regarded as 
hasty or rash. It may bo suggestive of excessive 
enthusiasm in the furtherance of municipal pur- 
poses but it doe3 not give any indication of in- 
direct motive. If malice could be inferred from 
tho illegal nature of the aotion alone, the task of 
Municipal Boards would be rendered extremely 
difficult. In a particular case it may be possible 
to infer improper motive from the obvious or 
the apparent illegality of the action taken. But 
it is not in every case that because there is ab- 
sence of reasonable or probable cause for a prose¬ 
cution that a Judge would be justified in inferr. 
ing malice. Where there is something more to 
indicate the existence of indirect or improper 
Imotive besides the mere absence of reasonable 


or probable cause, a finding that the proseoutiod 
was malicious would be justified. 

[ 20 ] Mr. Sen has urged that legal malioe or 
the existence of indirect motive was inferred in 
Chhagdn Lai v. Thana Municipality , a. I. B. 
(19) 1932 Bom. 259 : (56 Bom. 135), even though 
there was no direct evidence on the point. That 
case is easily distinguishable from the present 
case on facts. It was found in that oase from 
the evidence of municipal servants that faots on 
whi 2 h the prosecution was based did not exist 
to their knowledge and that the conduct of the 
plaintiff (in that case) would not bring him with, 
in any penal clause of tho Act. The Board had 
consulted its legal adviser but did not follow 
his advice. Besides, malice in point of fact was 
alleged and Baker J. in delivering his judgment 
summed up his conclusion in that case in the 
following words: 

1 The cumulative effect of all these oircumstanoea 
becoming with the fact that the Municipality, who 
must be presumed to have special knowledge of the cir¬ 
cumstances, based their action on a wrong interpreta¬ 
tion of law and on facts which did not exist, that some 
of the /plaintiff's applications were Admittedly kept 
back, and some of the alterations which he is charged 
as having done without permission wore dono after the 
conclusion of tho criminal proceedings, can only lead to 
the inference that there was some indirect motive other 
than tho desire to vindicate the law in the proseoutioo 
of the plaintiff.” 

[ 21 ] Nanavati J. the other learned Judge 
composing the Division Bench, went even fur- 
tber. It did not seem to him improbable that 
the General Board itself was influenced by the 
desire to get cheaply the plaintiff’s land for 
widening tho street. It is obvious that the lear¬ 
ned Judges did not infer malice from a mere 
wrong interpretation of law. There were oir- 
cumstances in the case which Btrongly euggested 
the exi3tenoo of an improper motive. We do not 
And anything in common between the faots prov¬ 
ed in the two oases and do not feel justified in 
holding on the facts of this case that an indireot 
or improper motive other than furtherance of 
justice or the vindication of tho law prompted 
the prosecution of the plaintiff. The claim for 
damages, therefore, must fail. 

[ 22 ] Tho suit was against the Chairman of 
the Board as also against the Board itself. The 
appellate deoree was against both the defendants. 
The Board alone has appealed. The Chairman 
is a respondent. The learned oounsel for plain¬ 
tiff-respondent has pointed out that the deoree 
has become final against the Chairman and oan- 
not now be disturbed he not having appealed. 
We do not think this decree should stand even 
against the Chairman. The trial Court held that 
the Chairman had been sued not in hia personal 
capacity but in his capacity as a Chairman. 
Thi3 finding was not disturbed in appeal. The 
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decision of the appellate Court proceeds on a 
basiB common to both tbo defendants. Malice 
was not attributed to the Chairman in his per- 
sonal capaoity. There is no basis for making any 
distinction between one defendant and the other. 
We, therefore, decide to reverse the decree 
against both the defendants acting under o. 41, 
R. 93, Civil P. C. 

[ 23 ] The result is that the appeal is allowed ; 
the order of the lower appellate Court i3 reversed 
and plaintiff’s suit dismissed against both the 
defendants. In view of the findings arrived at 
by us, we leave the parties to bear their own 
costs in all the Courts. 

fail ThadaDi C. J. — I agree in the result, 
but would add a few word9. 

[36] In my opinion, S. 320, Assam Mu¬ 
nicipal Act has no application to a suit for 
damages for malioious prosecution, for the plain 
jreason that malicious proseoution is not some, 
'thing done under the Act; indeed, if anything, 
lit is something done outside the Aot. A suit for 
damages for malicious prosecution is governed 
by Art. 23, Limitation Aot. 

[ 26 ] I am content to allow the appeal on the 
simple ground that the plaintiff has failod to 
prove malioe, without going into the question 
whether the Board exceeded its powers in prohi¬ 
biting the storage of lime without defining the 
limits within which this trade could be oarried 


to enjoy the mortgage land a3 security for the money, 
the mortgage is a combination of a usufructuary and a 
simple mortgage and can only bo described as anoma¬ 
lous. Hones S. 5 (2) of the A=3am Money lenders 
(Amendment) Act, I9t3 does not apply. [Para 21] 

Annotation : (’45-Com) T. P. Act, S. 93 N.5. 

(c) Transfer of Property Act (1882), S. 53A — 
Contract roust be in writing. 

Barn Labhaya J. — The mere admission by the 
vendor before the Revenue authorities In mutation 
proceedings that the laud had beeD sold to the vendee, 
even though in writing, cannot be regarded as a written 
contract botween the parties. [Para 19] 

Annotation : (’45-Com.) T. P. Act, S. 53A N. 9. 

(d) Assam Land and Revenue Regulation (I [1] 
of 1886), Ss. 39. 154 — Jurisdiction of civil Court to 
question validity of settlement. 

Bam Labhaya J. — If a settlement was granted to 
the defendant and he had no legal right in the property 
it would ba competent to the Civil Court not only to 
declare the title of the plaintiff hot also to put him in 
possession by ejeotment of the defendant. [Para 20] 

B. C. Barua — for Appellant. 

P, Chaudhuri and J. C. Med hi — for Respondent. 

Ram Labhaya J. — This appeal ari3C3 out 
of a redemption suit which was deoresd by the 
trial Court. Plaintiff was grantod a deoree for 
possession without payment of any money as the 
defendant (mortgagee) having remained in pos¬ 
session for over 12 years from the date of the 
mortgage wa9 held not entitled to any mortgago 
money by reason of provisions contained in the 
Assam Moneylenders’ (Amendment) Aot 1943. 

[ 2 ] On appeal, the learned Additional Sub¬ 
ordinate Judge giving effect to the defendant's 


K.S. Appeal allowed. 

A. I. R. (87) 1990 ABsam 107 (C. N. 4,2.] 

- Thadani 0. J. and Ram Labhaya J. 

Dharameshwar Sarma — Appellant v. 
Lakhyadhar Borgohain — Respondent. 

Second Appeal No. 1664 of 1947, D/• 16-1-1950. 

(a) Transfer of Property Act (1882), S. 54 — Sale 
of right of redemption. 

Bam Labhaya 7.—The mortgagor’a right to redeem, 
where property ie in the possession of the mortgagee, 
• fa Intangible property and Its eale, even where the 
value of the property ia le38 than Ra. 100, oan be efleot- 
ed only by a registered instrument and not by delivery 
of possession. [Para 18 ] 

Thadani C, 7. contra — Sale of property by the 
mortgagor whioh ho had given In an usufruotuary 
mortgage ia a eale of tangible property and can be 
efleoted in favour of tbo mortgagee In the oase of pro¬ 
perty of tho value of less than Rs. 100 by delivery of 
poeaeasioD, if the ohange in the character of possession 
can be fairly regarded aa delivery of possession. 

[Paras 96, 86] 

Annotation : (‘45-Com.) T. P. Aot, 8. 64 N. 19. 

(b) Transfer of Property Act (1882), S. 98—Com- 
blnarion oi simple and usufructuary mortgage — 
Assam Moneylenders (Amendment) Act (VI [61 of 
1943), S. 5 (2). 

Ram Labhaya J. — Where the possession ia given 
to the mortgagee but there ia a provision that if the 
-mortgagor fails to pay the mortgage money within 
•the stipulated period tho mortgagee would be entitled 


plea held that mortgaged land had been sold to 
tbe defendant-mortgagee on 23rd December 
1934 in consideration of the mortgage loan and 
one bigha of the land whioh the mortgagee had 
transferred to the mortgagor and that the mort¬ 
gage had been extinguished by conduot of the 
parties. As a result of this finding he dismissed 
tbe plaintiff’s suit. Qe has come to this Court 
on second appeal. 

[8] The land in suit was mortgaged to defen. 
dant-respondent by registered mortgage deed. 
The mortgage was for Rs. 600 and for a period 
of three years. Possession was handed over to 
the mortgagee who was to pay the land revenue. 
The mortgagor agreed to pay the money within 
the stipulated period of three years and agreed 
further that on his default the mortgagee would 
be entitled to enjoy the land as seourity for the 
money. But he reserved to himself the right to 
get the land released on payment of the money. 

[ 4 ] The defence set up was that on plain¬ 
tiff’s failure to repay the loan of rs. 600 within 
the stipulated period fixed in the mortgage 
deed, plaintiff sold the mortgaged land to the 
mortgagee in consideration of tho mortgage debt 
and a bigha of defendant’s land whioh was 
transferred to the plaintiff. Reliance wa9 placed 
on certain copies of ohitha, Exa. (b) and 
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(c) and endorsements on these documents These 
endorsements show that on the basis of plain, 
tiff’s admission to the effect that the mortgaged 
land had been sold to the defendant, land was 
mutated in the name of the mortgagee in p 03 se 9 - 
sion. Since then defendant-respondent has re¬ 
mained in possession. 

[5] The correctness of the order of the learned 
Subordinate Judge ha3 been assailed on the 
ground that there was no valid sale either of the 
land or of the equity of redemption and plaintiff 
was thus entitled to the redemption of the pro¬ 
perty and his right of redemption was not lost 
or extinguished. If land was sold for a conside- 
ration of Rs. 500 plus one bigba of land, the 
sale could only be by a registered document. An 
a oral sale followed by a mutation would not 
confer any valid title on the vendee. If the 
transaction is treated as a sale of the ‘right to 
redeem or the equity of redemption* then too 
the sale was of intangible property and could be 
made only by a registered instrument. In either 
case, therefore, there was no sale by whioh the 
right of redemption could be extinguished or 
destroyed. 

[6] In support of the contention that a sale 
of the equity of redemption is a sale of intan¬ 
gible property, the learned counsel relied on 
Hushmot v Jamir , 23 C. W. N. 513 : (A. I R. 
(6) 1919 Cal. 325), Ramasami v. Chinnal Asari , 
24 Mad. 449, Mathura Prasad v. Chandra 
Narayan 48 I. A. 127 : (A. I. R. (8) 1921 P. 0. 8) 
and on the dissenting judgment of Sulaiman J. 
in Sohanlal v. Mohanlal , CO ALL. 986: (a. I. R. 
(15) 1928 ALL. 726 F. B.). The learned counsel 
for the respondent contended, relying on Pir 
Bakhsh v. Mangal , 16 P. R 1692 F. B. and 
Pitambar Khemji v. Rajaram , 60 Bom. 220 : 
(A. I. R. (23) 1936 Bom. 175) that what was 
sold was the right to redeem the property in 
consideration of one bigha of the land. The sale 
was of tangible property and as the plaintiff- 
appellant had not shown that it was for more 
than Rs. 100, the sale was 7alid. He further 
pointed out that such delivery of possession as 
was possible in the circumstances of case had 
been effected and no registered deed was neces. 
sary to complete the sale. 

[7] The oa3e of the defendant in the trial 
Court was that the land was sold to him in con- 
eideration of the original debt and a bigha of 
land. In Pir Bakhsh v. Mangal, 16 P. B. 1892 
F B., where occupancy rights in land which had 
been mortgaged for Rs 400 were sold absolutely 
on payment of a further sum of Rs. 99 by the 
mortgagee, a Pull Bench of the Punjab Chief 
Court held on a true construction of the docu¬ 
ment the sale was of the equity of redemption 
for a sum of Rs. 99. The Bombay case Pitambar 


Khemji v. Rajaram , 60 Bom. 220 , also lends 
support to this view. The contrary view was.how- 
ever, expressed in a Calcutta case Barsik Nandi 
v. Gurudas Pal t 46 C. L. J. 573 : (a. I. R. (ifi> 
1928 Cal. 107) where it was held that a sale by a 
mortgagor of all his right and interest in the 
immoveable property subject to the mortgage, 
in consideration of the mortgagee foregoing hie 
right to recover the mortgage debt and the 
interest thereon, mu3t be registered where tho 
mortgage debt exceeded one hundred rupees 
even though the value of the mortgaged pro- 
jerty was less than one hundred. I am inclined 
to the view which prevailed with the Full Bench 
cf the Punjab Chief Court. The mortgagor can 
sell only his right to redeem when the property is 
under a mortgage. In essence the sale is of his 
existing interest in the property. He cannot 
sell what he himself does not own or possess. 
His right is compendiously described as the right 
to redeem, or the equity of redemption. The sale 
in this case, therefore, would really be that of 
the equity of redemption. 

[8] This leads us to the question whether sale 
of the equity of redemption is sale of tangible or 
intangible immoveable property. The learned 
counsel for the respondent emphasises that the 
right to redeem, which is also described as the 
equity of redemption is tangible property and 
its sale is covered by 8 .54, cl. (3), T. P. Aot, 
which provides that in the case of tangible im¬ 
moveable property of the value of less than one 
hundred rupees, the transfer may be made either 
by a registered instrument or by delivery of 
property. He urges that the requirement of the 
section as regards delivery was satisfied by the 
mutation proceedings to whioh the plaintiff wa9 
a party. The word 'tangible* has not been defin¬ 
ed in the Act. The section appears to divide 
immoveable property into three categories, viz., 

(l) tangible immoveable property of the value of 
Rs. ICO and upwards, (2) reversion or other 
intangible things and (3) tangible immoveable • 
property of a value of less than Rs. 100. 

(9] Reversion and other intangible things are 
also treated a3 immoveable property. In the 
case of tangible immoveable property of the 
value of Rs. 100 and upwards and also in the 
case of a reversion or other intangible things, 
the sale only can be made by a registered instru- 
ment, So far as the third category is concerned, 
viz., tangible immoveable property of a value of 
les3 than he. 100 the transfer may be made 
either by a registered instrument or by delivery 
of properly. The manner in which delivery of 
tangible immoveable property is to take place is 
also specified in tbe section. It is effected when 
the seller places tbe buyer, or such person as he 
directs in possession of the property. 
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[ 10 ] The word 'tangible' occurring in the 
section, acoording to its dictionary meaning 
connotes something perceptible to touch. It 
follows, therefore, that it should be capable of 
being touched. It should admit of possession or 
that it should be capable of being possessed. It 
should be such that it could be delivered by one 
person to another. It is for this reason that in 
this olass of cases delivery of property or change 
of possession is taken as a substitute for regis. 
tration. In the case of a mortgage where the 
mortgagee is in possession, the mortgagor has no 
right to immediate possession or enjoyment of 
the profits of the property. He can recover 
possession only on payment of the mortgage 
money. His right is not capable of being touched 
or possessed. Its possession cannot pass. A trans¬ 
fer of the right of redemption is the transfer of 
a right in property as distinguished from the 
property itself. The property is in the possession 
of the mortgagee. The mortgagee can sell bis 
right and can part with possession. He oan 
deliver it to his transferee. When selling mort¬ 
gagee rights, he is selling something tangible. 
Similarly, a mortgagor who has borrowed money 
on the seourity of the property but is having 
the property in his possession, may sell the 
property and may deliver it. He is then selling 
the property and delivering its possession. It is 
tangible property -then. But a mere sale of the 
right to redeem cannot be regarded as a sale of 
tangible immoveable property if the word ‘tangi- 
able’ is taken in its literal or dictionary sense 
and no other meaning oan be given to it in the 
absence of any definition of the word by the 
Legislature. This was the meaning assigned to 
the word 'tangible' by Sulaiman J. in Sohanlal 
V. Mohanlal, 60 ALL. 986 : (A. I. R. (16) 1928 
ALL. 726 P.B.). The view also finds support 
from Hushmat v. Jamir, 23 o. w. N. 613 : 
(A. i. b. (6) 1919 cal. 826) and Ramasami v. 
Chinnal Asari, 24 Mad. 449. 

[11] In Hushmat v. Jamir, 28 0. w. N. 613 : 
(a. i, B. (6) 1919 oal. 825), land was mortgaged 
to the defendant on the stipulation that he was 
to remain in possession for a fixed period in 
satisfaction of the debt and interest. Subse. 
quently the mortgagor sold one out of two plots 
mortgaged to the defendant and thus paid off 
the mortgage and took baok the other plot. The 
sale was by an unregistered dooument. The 
mortgagor saed for the recovery of possession. 
It was held that the property being in possession 
of the mortgagee, the sale was of the equity of 
redemption and being a sale of an intangible 
thug, could under s. 64, T. P. Act, be effeoted 
only by a registered document. Walmsley J. 
was farther of the view that the sale was never, 
theless ineffective for want of delivery of posses. 


sion. Bhashyam Ayyangar J., also gave 
expression to the same view vide : Ramawami 
v. Clainnal Asari , 24 Mad. 449 on p. 463 

[ 12 ] The learned counsel for the appellant 
has also referred ns to the observations of Vis¬ 
count Fmly in Mathura Prasad v. Chandra 
Narayan , 49 I. A. 127 : (a. I. R. (8 ) 1921 p.c. 8 ). 
The observations relied on appear on page 132 
of the report and are as follows : 

“Their Lordanip9 cannot accept the flnRijestion made 
on bebalt ot tbe appellants that (or the purposes of 
S. 54, some sort of constructive possesion resulting 
from the delivery of the alleged instrument of transfer 
might be sufficient. For this purpose there must be a 
real delivery of the property.’" 

[13] The learned counsel has argued that 
their Lordships distinguished constructive posses- 
sion from aotual delivery which S, 64 insists on. 
He derived support from these observations for 
showing that a thing whioh was not oapable of 
delivery, could not be regarded as tangible. 

[14] The above view did not find favour with 
the majority of learned Judges composing the 
Full Bench of the Allahabad High Oourt in Sohan 
Lai v. Mohan Lai, 60 ALL. 986 : (A.I.R. (16) 1928 
ALL. 726 F B.) The majority view was followed in 
Phequ Mian v. Syed Ali, 16 Pat. 772 : (A. I. R. 
(24) 1937 pat. 178) and in Tukaram v. Atmaran, 
A.I.R. (26) 1939 Bom. 31 : (I.L.B. (1939) Bom.7l). 

[ 16 ] In the Allahabad case, tbe mortgage 
was usnfruotuary. It was for a sum of Bs 1000 . 
A deed of sale was executed in respeot of the 
mortgaged property by the mortgagor in favour 
of the mortgagee for a sum of Rs. 90. The deed 
was not registered. After the death of the mort. 
gagor, bis heir professed to sell the proparties to 
the plaintiffs in that case. They brought a suit 
for redemption. The learned Judges were of the 
view that it was not necessary to determine the 
nature of the property whioh was transferred 
subsequently by the mortgagor's heir. But as 
the question whether a mortgagor’s estate is 
tangible immoveable property or an intangible 
property had been debated at the Bar, they 
thought it proper to say something on the point. 
The remarks, therefore, are obiter. The majority 
view was that the owner of immoveable property 
who has parted with some of his rights in the 
shape of mortgage and lease remains still the 
owner of the property. There oan be no objec¬ 
tion to this view. Tbe mortgagor no doubt 
retains ownership of the property even after ho 
has mortgaged it with possession to someone 
else. The learned Judges then proceeded to hold 
that if the mortgagor makes a transfer of his 
interest, he makes a transfer of the property itself 
and not merely of an abstract right or of certain 
rights out of his total bundle of rights originally 
owned by him. With great respeot to the learned 
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Judges, I find it difficult to agree with this view. 
The mortgagor can only transfer hid right and 
interest which he has at the time of sale. He 
cannot sell anything more. When considering 
whether a sale is of tangible immoveable pro¬ 
perty or intangible immoveable property, the 
right and interest of the seller on the date of 
the sale is to be considered. That would be 
the determining factor. The mortgagor selh his 
interest and his interest is merely the right to 
redeem. It may not be oonfusej with the equity 
of redemption though it is often described as the 
equity of relemption. The right of redemption 
is a legal right in India. This right is heritable 
as well as alienable. If sold, the transferee gets 
the right to redeem the property tn payment of 
the mortgage money. The right of redemption 
may bo owned by the transferee but it cannot 
be possessed as land or a house or other admit¬ 
tedly tangible property can be. I can discover 
no warrant for the proposition that a mortgagor 
who may be described as the owner of the pro¬ 
perty without the right of immediate possession 
when selling hie right is selling the property. 
An owner may agree to a curtailment of his 
right by agreement and where such a curtail, 
mont of right has occurred by a transaction of 
mortgage or lease, the owner merely eells the 
residue of ownership whioh is still his. In this 
view of the matter there can be no difficulty in 
coming to the conclusion that the sale of a mort¬ 
gagor’s estate or his right to redeem is no more 
than the sale of something intangible. 

[ 16 ] The learned Judges pointed out a diffi. 
culty which would arise if this view was accepted. 
They pointed out that in the case of a simple 
mortgage, the mortgagor would sell tangible pro¬ 
perty and in the case of a usufructury mortgage, 
the mortgagor would sell something intangible. 
This distinction they thought could not be 
made on principle. The mortgagor in the two 
cases could nob be in a different position. Far 
from being a difficulty in the case, it seems to 
me that the interests of the mortgagor in the two 
oases are distinct and they cannot be placed in 
the earue group or class. In a simple mortgage, 
the mortgagor has got possession of the property. 
Ho may sell the property and he may deliver its 
possession. A tangible thing passes by such 
transaction but the same cannot be said in the 
case of the right of a mortgagor who has given 
his property to another by way of mortgage with 
possession. 

Cl7J The Patna and the Bombay cases do not 
give new or different reasons for the view that 
a mortgagor’s estate even when the property 
is in the possession of a mortgagee is tangible 
immoveable property within the meaning of 
section 61 . 


[ 18 ] After a careful consideration of the argu. 
mentsonboth sides I feel no hesitation in adopt¬ 
ing the view that the mortgagor’s estate or his 
right to redeem where propsrty is in the posses- 
sion of a mortgagee is something intangible and 
its sale is possible only by a registered instru- 
ment. In this view of the matter, it is not neoe 3 - 
sary to consider whether the delivery of possession 
has taken place in this case a 3 required by law. 
The property being intangible could not be 
validly transferred by mere delivery of posses- 
sion even assuming that it did take place in the 
manner required by law. 

[19] A second contention raised by the learned 
counsel for the respondent was that the vendee 
in this case was protected by the provisions con¬ 
tained in S. 63A, T. P. Act. We find no force in 
this contention. Section 63A applies only in 
cases where a person contraots to transfer for 
consideration any immoveable property by 
writing signed by him or on his behalf. In this 
case the transaction is admittedly oral. There is 
no written agreement and the mere admission ol 
the mortgagor before the revenue authorities even 
though in writing oannot be regarded as a writ 
ten contract between the parties. The statement 
also does not give all the terms of the transfer. 
Even the consideration is not mentioned. The 
case, therefore, does not fall within the ambit of 
section 63a. 

[SO] The third contention was raised somewhat 
faintly. It was to the effect that following the 
mutation in defendant’s favour a patta was issued 
in his favour by the revenue authorities under the 
Assam Land and Revenue Regulation and this 
patta amounted to a settlement which could not be 
challenged in a oivil Court. Reliance was placed 
on 8. 164 ( 1 ) (a) of the Assam Land and Revenue 
Regulation, whioh debars oivil Courts from 
exercising jurisdiction if questions as to the 
validity or effect of any settlement or as to 
whether the conditions of any settlement are 
still in force are raised. This seotion comes into 
operation only if there is no express provision in 
the regulation to the contrary. Seotion 39 of the 
Regulation is such a provision and affords a 
complete answer to the contention. This seotion 
provides that no person shall, merely on the 
ground that a settlement has been made with 
him, be deemed to have acquired any right to 
or over any estate, as agiinst any other person 
claiming rights to or over that estate. If, there 
fore, a settlement was granted to the defendants 
and they had no legal right in the property, it 
would be competent to the civil Court not only 
to declare the title of the plaintiff but also to 
put him in possession by ejeotment of the defen¬ 
dant. This was the view taken in Askar Mian 
v. Sahed Ali, 23 o. w. n. 610 : (a. i. r. (6) 1918 
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cal 21) and I entirely agree with it. It wag in 
view of the language of S. 33 of the Regulation 
and the deoision in Askar Mian v. Sahed Alt, 

S3 0. W. N. 610 : (A. I. R. (6) 1918 cal. 21), that 
the learned counsel did not press the point 

eeriously. . t .. 

[all The last contention was that the mort- 

gage in this case is nob usufructuary and there¬ 
fore it is not hit by the provisions contained in 
the Assam Moneylenders' (Amendment) Act, 
1949 . The contention is sound. The mortgage in 
this case is anomalous. It was for a period of 
three years. The possession was given to the 
mortgagee but there iB a provision to the effect 
that if the mortgagor failed to pay the mortgage 
money within the stipulated period of three 
years, the mortgagee would be entitled to enjoy 
the mortgage land as seourity for the money. A 
covenant to pay the mortgage money exists in 
the mortgage deed. It is there in express term3 
or at least by necessary implication. The mort¬ 
gage, therefore, is a combination of a usufruc¬ 
tuary and a simple mortgage and as such can 
only be described as anomalous. The plaintiff, 
therefore, cannot redeem the property without 
payment of the mortgage money. The case does 
not fall under 8. 6 ( 2 ), Assam Moneylenders' 
(Amendment) Act of 1943 whioh covers uBufruo- 
tuary mortgages only. The result is that though 
plaintiff is entitled to redeem, he oannot do so 
without paying the mortgage money. 

[22] In my opinion, therefore, the plaintiff 
oan be given a deoree for redemption on payment 
of the mortgage money. In the oircuimtances of 
the oase I would leave the parties to bear their 
own costs. 

[23l Thadani 0. J.—This is a second appeal 
from the judgment and decree of the learned 
Additional Subordinate Judge, A.V.D, dated 2 ist 
January 1947, by whioh he set aside the judgment 
and decree of the trial Court whioh had decreed 
the plaintiff’s suit for redemption, with no order 
as to costs. 

[24] The plaintiff, appellant brought a euit 
for redemption of the property in suit, mortgaged 
with possession to the defendant-respondent by 
a registered deed, dated 16th February 1928. The 
appellant sought to redeem the mortgage with- 
out payment in virtue of the provisions of the 
Assam Moneylenders' (Amendment) Act of 
1943, and further made a olaim for rb. 100 as 
mesne profits. 

[26] The defence to the suit was that the 
mortgaged property was sold to the defendant 
In 1934 in terms of the moitgage-deed whioh 
provided that the property will stand transferred 
to the mortgagee as owner on the failure of the 
mortgagor to discharge the mortgage debt within 
the stipulated period. 
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[26] On the pleadings, the trial Court framed 

the following issues : „ , 

1. Did the plaintiff validly sell the mortgaged ‘land 
on 2"th January 1936 and il so, ha; the plaintiff lost 
the right of redemption ? 

2. la the plaintiff entitled to the mesoe profits 

claimed ? r 

3. Is tbe suit bad for misjoinder of causes of action r 

4. To what other relief iB the plaintiff entitled ? 

[27] As a result of its findings, the trial Court 
decreed the appellant’s prayer for redemption of 
tbe mortgaged property, but did not award to 
the plaintiff mesne profits. 

[ 28 ] The lower appellate Court, however, 
oame to the conclusion that having regard to the 
documentary evidence adduced by the mortgagee, 
such as Exs. B G B (2) and c (l), the mortgagee 
had succeeded in proviDg that delivery of the 
property was made to him in pursuance of a 
contraot to sell the property in euit. The lower 
appellate Court stated that Ex. B (l) Bhows that 
the mortgagor sold 6B. ok. 2L, the subject matter 
of the mortgage, to the mortgagee, and the 
recital contained therein empowered the mort¬ 
gagee to get a patta in bis own name for this 
land; Ex. B (2) shows that the mortgagor sold 
this land to the mortgagee, and the Mandal who 
wrote the endorsement, Ex. B (2), ha9 supported 
the mortgagee’s oase that Ex. B (2) was written 
at the instance of the mortgagor. It also relied 
upon the fact- that the revenue authorities 
partitioned the lands oovered by the patta in 
1936; the mortgaged lands were taken out from 
the mortgagor's patta and entered in the patta 
of the mortgagee; that the Sub.Deputy Oolleo- 
tor entered the names in the mutation register 
in accordance with the partition in consultation 
with the mortgagor and the mortgagee. The 
lower appellate Court also relied upon the fact 
that the sale inoluded not only the mortgaged 
land bat one bigha, whioh was not the subjeot- 
matter of tbe mortgage, and this was later in 
1936 partitioned with the consent of the mort¬ 
gagor and delivery of the partitioned property 
oonsist'mg of the mortgaged land and the one 
bigha whioh was not the subject-matter of the 
mortgage, was made to the mortgagee in pur¬ 
suance of the partition. 

[29] Two questions arise for deoision in this 
appeal; ( 1 ) Whether the right to redeem is 
tangible or intangible property? ( 2 ) Whether 
the delivery of tbe property agreed to be sold 
was on the faots of this oase made within the 
meaning of 8. 64, T. P. Aot? These were the only 
questions pressed before us, tbe value of the 
property agreed to be sold as being of the value 
of less than hundred rupees not being disputed 
either in the Courts below or before us, 

[ 80 ] Tbe Allahabad High Court in Sohon 
Lai v. Mohan Lai, 60 ALL. 986; (a. I. r. (is) 
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1923 ALL. 726 F. B.) had occasion to consider 
these questions. All the three learned Judges 
were agreed that there could be no delivery of 
possession within the meaning of s 54, T. P. Act, 
in respect of property agreed to be sold by the 
mortgagor to the mortgagee while the property 
was held by the mortgagee under a usufruc¬ 
tuary mortgage. But on the question whether 
the right to redeem was tangible or intangible 
property, Mukerji and Kendall JJ., took the 
view that 

“the sale by a mortgagor of his interest in property 
of which be has nude a usufructuary mortgage, is 
a sale of 'tangible immovable property.” 

Sulaiman A. C. J., made a distinction between 
a simple mortgage and a usufructuary mort¬ 
gage, and took the view that in the case of 
usufructuary mortgage, the mortgagor had no 
right to immediate enjoyment of the property 
and observed: 

“A morUged property itself is undoubtedly 't*Dgi- 
ble\ but the interest of the mortgagor in the property, 
when the mortgage is usufructuary, is not identical 
with the property itself, as some interest has already 
passed to the mortgagee, including the right to remain 
In possession and appropriate the profits. The Interest 
which the mortgagor possesses is not itself capable of 
being touched nor is it such that an actual delivery 
of its possession can be effectod by the mortgagor to 
the mortgagee. It seem3 difficult to conceive of a 
thing as being tangible when it is not capable of aotual 
dolivery of p)3ae33ion. Although, therefore, the mort¬ 
gagor i3 the legal owner of the usufructuarily mort¬ 
gaged property, whatever rights he possesses, so long 
as the mortgage subsists, cannot bo treated as ‘tangi¬ 
ble’ .... No case ha3 been cited before us where it has 
ever been suggested that the interest of a mortgagor 
in the case of a usufructuary mortgage i9 ‘tangible’ 
immovable property. On the other band, there are 
numerous authorities to the oflect that such an interest 
i3 ‘intangible.” Rahmat Ali v. Mahomed Mazar 
Hasan , 11 A. L. J. 407 at pp. 409-10: (19 I. C. 818); 
Ramasami Pillai v. Chinnan Asari , 24 Mad. 449 
(463); Mahendra Bahadur Singh v. Chandra Pal 
Singh, 24 0. C 155 : (A. I. R. (8) 1921 Oudb 124) 
Ilushmat v. Jamir , 52 I. C. 558 : (A. I. R. (6j 1919 
Cal. 325). 

[31] It i9 plain that Sulaiman A. C. J., wa3 
influenced by the faot that no authority had been 
brought to his notice in which it held that a 
right to redeem a usufructuary mortgage is 
'tangible* property. A few years later in 1935, 
the Patna High Conrt had occasion to consider 
this question in Pheku Mian v. Sped Ali % 16 
Pat. 772: (A. I. R. (24) 1937 pat. 178). Kbaja 
Mohamad Noor J., delivering the judgment of 
the Division Bench, observed : 

“Taking up the first point, namely, whether tho 
right left in a mortgagor after he gives his property 
in usufructuary mortgage, is an intaogiblo or a tangi¬ 
ble property, the learned Advocate has referred U9 to 
a decision of the Calcutta High Court in the caso of 
Hushmat v. Jamir, 23 Cal. W. N. 513: (A. I. R. (6) 
1919 Cal 325). Where it was held that thosale ofequity 
of redemption which was an intangible thing could, 
under S. 54, T. P. Act, bo effected only by a registered 


document.” .... “On the other hand, there is a decision 
of a Full Bench of tho Allahabad High Court in the case 
of Sohan Lall t v. Mohan Lai. 50 All 986: (A. I. R. 
(15) 1928 All 726) where Mukerji and Kendall, JJ, 
held- that the sale by a mortgagor of his interest 
in the property which he has given in usufructuary 
mortgage, is the sale of a tangible immovable pro¬ 
perty. Now the term 'equity of redemption* is a 
remnant of the old doctrine of English law where 
the mortgagor after having mortgaged his property 
lost all legal right3 therein and the only right 
which was left to him was the equitable right of 
redemption which he could enforce only in equity 
Courts. This distinction of legal and equitablo rights 
was never recognised by the Indian Legislature where 
the right of both the mortgagor and tho mortgagee in 
a mortgaged property is a legal right determined by 
tho 6Utute. Strictly speaking, In India the term ‘equity 
of redemption’ i3 misapplied to the right of tho mort¬ 
gagor. Under the Indian law, mortgage is a transfer of 
interest ia an immovable property and not a transfer 
of the property itself. There is somo interest loft In 
the mortgagor and that interest is in the tangible 
property.” 

[32] Khajft Mohamad Noor J. then quoted 
with approval a passage in the judgment of 
Mukerji J. in the case reported in Sohan Lai 
v. Mohan Lal % 60 ALL. 986; (A. I. R. (15) 1928 
ALL. 726 (FB ). The passage reads: 

“In the case of a mortgage in England, as pointed 
out by that erudite jurist, Holland, the mortgagee, 
from tho date of tho mortgage, becomes the 'legal' 
owner of the property and nothing is left in tho mort¬ 
gagor except what has been called 'a bare equity of 
redemption'. The Indian Legislature has intentionally 
refused to import tho expression 'equity of redemp¬ 
tion', and for ample g'od reason3.lt had, however, 
to use the expression ‘right to redeem’ (sec S. 60, 
T. P. Act). But tho expression has beon used in an 
entirely different sense. A ‘right to redeem’ is not tho 
same thing as ’an equity of redemption* in England. 
In India, a host of people, besides tho mortgagor him¬ 
self, are allowed to exercise the right of redemption 
(see S. 91, T. P. Act). One of tboso persons is a 
judgment-creditor of tho mortgagor. Certainly, the 
interest of a judgment-creditor of tb* mortgagor 
and tbo interest of the mortgagor himself in the pro¬ 
perty mortgaged are not indention. It would, there¬ 
fore be very wrong to substitute tho expression 
'right to redeem' for tho English expression of ‘equity 
of redemption', and then to say that tho 'right to 
redeem' possessed by a mortgagor is an intangible 
property.” 

[33] Khaja Mohamad Noor J., then referred 
to the case of Dawool Saheb v. Moideen 
Batcha Sahib , A. I. R. (12) 1925 Mad. 566: (87 
I. C. 331) in whioh it is stated: 

‘ The position has changed even in England sinco 
tho passing of the Law of Property Act, 1925. Tho 
mortgagee no longer holdB a legaliC3tato in tho mort¬ 
gaged property. Tho mortgagor i3 the owner at law. 
On the whole, I am inclined to agree with tho view 
taken by the majority of the Judges of tbo Full Bench 
of tho Allahabad High Court whioh seom9 to be moro 
in consonance witb tho conception of the rights of a 
mortgagor and a mortgagee according to the Indian 
law. Therefore, in my opinion, tho right of a mort¬ 
gagor in the property whioh ho has given in a3ufrao- 
tuary mortgago, is a legal right in; a tangible 
Immovable property.” 
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[ 34 ] Yet in another case reported in Tukaram 
v. Atmaram, A.I.B- (26) 1939 Bom. 31: (i. L. R. 
(1939) Bom. 71), Broomfield J., in delivering the 
judgment of the Division Bench, observed: 

“Prior to this Full Bench Case Sohan Lai v. Mohan 
Lai, SO All. 9S6 : (A. I. R. (15) 1923 All. 726 F. B ), 
tho view taken by the Allahabad High Court arid also 
by the Madras High Court in Faviaswami v. Chinnal 
Atari, 24 Mad. 449, was that the equity o t redemption 
in a simple mortgage is tangible because the mortgagor 
is in possession, but in a usufructuary mortgage, it is 
intangible because he is not in physical possession. 
Conversely, as to the mortgagee’s interest, it is intan¬ 
gible if the mortgage is a simple mortgage, but tangible 
if the mortgage is a usufructuary mortgage. But “sale” 
is defined in S. 64, T. P. Act, as a transfer of owner¬ 
ship and "mortgage" is defined by contrast in B. 58 as 
a transfer of an interest, and having regard to these 
definitions, the basis of the distinction sought to be 
made is not very obvious. There is no difficulty about 
the interest of a simple mortgagee. That is clearly 
intangible property ; but the real reason ia, I should 
say, not that the mortgagee ie not in possession of 
tangible property but that he is not the owner. The 
interest whioh be owns ie a right to recover his money 
out of tbs property. But can it be said that the usu¬ 
fructuary mortgagee is In any better position in this 
respeot ? It is true that he Is in possession of tangible 
property, but he ia not the owner of it and cannot 
transfer the ownership of it. What he owns and can 
transfer Is an interest in the property entitling him 
to remain in possession and enjoy tho profits until the 
debt is paid, and that is intangible. On theother hand, 
the mortgagor is the owner of the properly itself, and 
can transfer the property itself subjeot to tbe mort¬ 
gage, and whether the mortgage is with or without 
possession, if the mortgagor transfers his rights, that 
may well be regarded, in my opinion, as a sale of 
tangible property. Tbe definition of rale says nothing 
abont possession, and though tbe purchaser is normally 
entitled to get possession of tho property sold at once, It 
is not .always or necesjarily so. No doubt It is correot to 
say, as Sulaiman Ag. C. J., says in Sohan Lai v. Mohan 
Lai, 60 All. 986: (A I.R. (15) 1928 All. 726 F.B), that a 
tangible thing must be capable of being poisessed, but 
to say that in the case of a sale, it must be capable of 
being Immediately possessed, by the transferee seems to 
me to be adding something to the definition of sale for 
whioh there is no warrant. As at present advised, 
therefore, I am of opinion that tbe deeiiion of the 
majority of the Court in Sohan Lai v. Mohan Lai, 60 
All. 986 : (A.I.R. (16) 1928 All. 726 F.B.), is oorreot." 

[86] With all respeot, I find myself in agree- 
ment with the view expressed by the Full Benoh 
of the Allahabad High Court and relied upon by 
the Patna and the Bombay High Courts that 
the sale of the property by the mortgagor which 
tie haB given in an usufructuary mortgage, ia a 
aale of tangible property, and not intangible 
property. 

[86] The next question is whether in this 
case, the sale not being registered, there was deli- 
very of the property agreed to be sold within 
the meaning of s. 64, T. P. Aot. I have given 
considerable thought to the observations of the 
learned Judges of the Full Benoh in the oaBe 
reported in Sohan Lai v. Mohan Lai, so all. 
S86: (A.I.R. (16) 1928 ALL. 726 F.B.), in whioh all 
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the three Judges took the view that in an usu¬ 
fructuary mortgage, there can be no delivery of 
possession inasmuch as the mortgagee was in 
possession all along. The learned Judges, how¬ 
ever, conceded that there can be a change in tho 
character of the possession in pursuance of an 
unregistered sale. It is true that they considered 
the question of the change in the character of 
the possession in relation to the question of ad¬ 
verse possession, but it seems to me that if on 
the facts of a case, tbe change in the character, 
of the possession can be fairly regarded as deli, 
very within the meaning of s. 64, T. P. Act, 
there is no reason why effect should not be given 
to it. It appears to be eettled law that delivery 
of possession within the meaning of 8. 64, T. P. 
Act, need not necessarily be made at the time 
of the sale ; it can be made afterwards. The 
Patna High Court in a case reported in P]uku 
Mian v, Syed Ali, 16 pat. 772 : (A. I. r. (24) 
1937 pat. 178), had occasion to consider this as¬ 
pect of the case. In the present case, the facta 
are much stronger than the facts of the Patna 
case. It is clear from the judgment of the lower 
appellate Court that the land agreed to be sold 
in this case did not consist only of the mort¬ 
gaged land, but an additional piece of land 
measuring a bigha, which was not the subject- 
matter of the mortgage. The land in suit being 
agricultural property, the patta appertaining to 
the property was originally granted by the reve¬ 
nue authorities, to the mortgagor. In 1928, when 
the property was mortgaged tho patta was still 
in the name of the mortgagor. But in 1934 when 
the mortgagor Bold the mortgaged property and 
a bigha, which was not the subjeot-matter of the 
mortgage, proceedings for a perfeot or impor- 
feot partition were instituted before the revenue 
authorities, apparently at the instance of the 
mortgagee, and at this partition, the mortgagor 
was also present, and according to the Mandal 
of the locality (d. w. 2 ), the B. D. C., ordered 
partition and mutation of names after consulting 
both the mortgagor and the mortgagee. Upon 
this partition, the mortgaged property and the 
property which was not the subjeot-matter of 
the mortgage, were allotted to the mortgagee. 
ThiB allotment upon partition at which the 
mortgagor was present, although made by the 
revenue authorities, must, in my opinion, be re¬ 
garded as an aot of delivery by the mortgagor 
to the mortgagee, within the meaning of 8. 64 , 

t K‘ j- ftnd real delivec y within the meaning 
of the decision of the Privy CoanoU reported in 
M a h ura Prasad v. Ohandra Narayan, 48 

I. A. 127 : (A. I. R. (8) 1921 p, o, q) < 

[871 The learned Judges of the Allahabad 
High Court were not dealing with faota such aa 
are present In this case. If in this oaae. a part? 
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tiou had cot been made by the revenue autbo- 
rities in the presence of the mortgagor and the 
mortgagee, or if the mortgagor had objected to 
the partition. I would have in all probability 
followed the decision of tbe Full Bench of the 
Allahabad High Court in its entirety. But 
having regard to the partition and allotment, to 
which apparently the mortgagor assented, the 
assent of the mortgagor to partition and allot, 
ment amounts, in my opinion, to delivery of 
property by the mortgagor to the mortgagee 
within the meaning of S. 54, T. P. Act. 

[38] In this view, I would confirm the judg¬ 
ment and decree of the lower appellate Court 
and dismiss the appeal. 

ORDER 

[39] Thadani C. J. —In this case, a difference 
of opinion having arisen between my learned 
brother and myself—my learned brother taking 
the view that the judgment and decree appealed 
from should be modified, and I taking the view 
that it should be confirmed, tbe provisions of 
eub-s. ( 2 ) of 9. 98, Civil P. C., aro attracted. 
The result is that the judgment and decree of 
the lower appellate Court is confirmed. 

D.H. Decree confirmed. 


A I R. (37) 1950 Assam 114 [C. H.43.) 

Thadani C. J. and Ram Labhaya J. 

Musafir Ali — Appellant v. Md. Roysul 
Uaq Chaudhury and, others — Respondents. 

Second Appeal No. 1431 ol 1946, D/- 22nd February 
1950, from judgment and decree of Bub-Judge, Cacbar, 
D/- 7th January 1916. 

(a) Arbitration Act (1940), S. 30 (c) -"Otherwise 
invalid.” 

Clause (c) of S. 30 is wide enough to cover an award 
which Is sought to be challenged on the ground that 
the subject-matter of the reference was not capable of 
being referred to arbitration. [Paia 4) 

Annotation: (’46-Man.) Arbitration Act, S. 30, N. 6, 

(b) Arbitration Act (1940), S. 39—Second appeal! 

No second appeal lies against an order setting aside 

or refusing to set aside an award. [Para 3] 

Annotation: (’46-Man.) Arbitration Act, S. 39, N. 1. 

(c) Civil P. C. (1908), S. 115—Appeal as revision. 

The High Court will not treat the incompetent second 

appeal as an application in revision where the respon¬ 
dent ha3 not appeared and the subject-matter of tbo 
proceedings is a email amount. [Para 5] 

Annotation: (’44 Com.) Civil P. C., S. 115, N. 19. 

N. M. Dam — for Appellant 1 . 

Thadani C. J. —This is a second appeal from 
the judgment and decree of the learned Subor- 
dinate Judge, Cacbar, dated 7th January 1946, 
by whioh he set aside the judgment and decree 
of the trial Court whioh had dismissed the plain, 
tiff's suit with costs. 

[ 2 ] The facts material to the appeal are 
these. The plaintiff and defendant 4 referred 
certain matters in dispute between them to the 


arbitration of defendants 1-3. The arbitrators 
gave their award on 20th October 1943, which 
was duly filed in Court and numbered as a 
suit. The plaintiff objeoted to tbe award and 
sought to Lave it set aside. Defendant 4 sup. 
ported tbe award and contended that it was 
not liable to be set aside. The trial Court, how- 
ever, came to the conclusion that the award 
was liable to be set aside, and instead of setting 
aside the award, decreed the plaintiff’s suit a 
matter only of terminological inexactitude. The 
lower appellate Court reversed tbe judgment 
and decree of the trial Court, thereby refusing 
to set aside the award. 

[3] The question for our consideration is— 
whether a second appeal is competent. Seotion 39 
(l), Arbitration Act of 1940 provides for an 
appeal against an order setting aside or refusing 
to set aside an award. There is no provision in 
the Arbitration Act which provides for a second 
appeal against an order setting aside or refusing 
to set aside an award. Mr. Dam for the appel- 
lant contended that the subject-matter of the 
award was one which could not be referred to 
arbitration, and that the proceedings, therefore, 
in the Courts below were not proceedings under 
the Arbitration Act but must be regarded as a 
suit, and a second appeal was competent under 
the provisions of the Code of Civil Procedure. 
Wo are unable to accept this contention. Sec¬ 
tion 32, Arbitration Act is in these terms : 

"32. Notwithstanding any law (or tbe time being in 
force, no suit shall lie on any grounds whatsoever lor a 
decision upon the existence, effect or validity of an 
arbitration agreement or award, nor shall any arbi¬ 
tration agreement or award be set aside, amended, 
modified or in any way affected otherwise than as 
provided in this Act.” 

Under S 30, Arbitration Act, an award shall not 
bo set aside except on one or more of the follow¬ 
ing grounds, namely : (a) that an arbitrator or 
umpire has misconducted himself or the proceed¬ 
ings; (b) that an award has been made after tbe 
issue of an order by the Court superseding the 
arbitration or after the arbitration proceedings 
have become invalid under 8. 35; (c) that an 
award has been improperly procured or is other¬ 
wise invalid. 

[4] Clause (c) of S. 30 is wide enough to cover 
an award which is sought to be challenged on 
the ground that the subject-matter of the refer¬ 
ence was not capable of being referred to arbi¬ 
tration. Tho trial Court in this case set aside 
the award-on the ground of misconduct of the’ 
arbitrators The lower appellate Court took the 
view that there wa3 no misconduct, and that tho 
subject-matter of the award was properly re- 
ferred. Mr. Dam conceded that if the proceed¬ 
ings before the Courts below are to be regarded 
as proceedings under the Arbitration Act, a 
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second appeal was incompetent. We have already 
observed that the present proceedings were pro¬ 
ceedings under the Arbitration Act, and that 
they oanDot be regarded as a suit in view of the 
provisions of 8. 32, Arbitration Act. 

[ 5 ] Mr. Dam nest contended that if a second 
appeal does not lie, it should be treated as an 
application in revision under the provisions of 
s. lie, Civil P. 0. We do not propose to treat 
the appeal as an application in revision for two 
reasons—(l) The respondent has not appeared 
and it would entail an adjournment of the pro- 
oeedings for a formal application to be made 
under the provisions of S. 115, Civil P. C., regard, 
ing whioh a nolice must be served on the res. 
pondent; ( 2 ) the subjeot matter of the proceedings 
is a small sum of Be. 60 . 

[6] The result is that the appeal is dismissed 
with no order as to costs, as the respondent has 
not appeared. 

Ram Labhaya J. — I agree. 

d.H. Appeal dismissed. 

A. I. R. (37) 1950 AfiBam 115 [C. N. 44.] 

Thadani C. J. and Ram Labhaya J. 

Suryanarayan Agarwalla — Appellant v. 
Maheswar Keot—Respondent. 

Second Miso. Appeal No. 2 of 1949, D/• 22-12-1949 
from order of D. J. L. A. D., D/ 2-3-1949. 

Civil P. C. (1908), S. 37—Jurisdiction to execute 
decree — Alteration in pecuniary jurisdiction — 
Court, if ceases to exist for execution. 

A decree for over Rs. 1000/- wee passed by a Court 
which was presided over by an officer who had peooni- 
ary jurisdiction to try suits valued up to Rs. 2000/. 
An application for execution of the decree was made 
to the same Court, but at a time when it was presided 
over by an offioer who had jurisdiction to try suits 
valued up to Rs. 1000/- only: 

Held that the Court had jurisdiction to entertain 
the application for execution. [Paras 7 & 81 

Annotation; (’44-Com.) Civil P. C., S. 87 N. 4. 

D. N. Medhi—tot Appellant. 

S. K. Qhou—toi Respondent. 

Thadani G. J.—This is a Becond miscellaneous 
appeal from an order of the learned District 
Judge, L. A. D., dated 2nd March 1949, by whioh 
he set aside an order of the learned Subordinate 
Judge, Lower Assam Districts, dated 18 th Decern, 
ber 1947, in M. Ex. case no. 9 of 1947, entertain- 
mg an execution application in regard to a 
decree whioh had been passed by the 8adar 
Munsiff of Gauhati, having jurisdiction to try suits 
np to rb. 2000, but who was succeeded by a 
Munsiff who had jurisdiction to try suits ud to 
Be, 1000 only. 

[2] In due course the decree-holder Bought to 
execute the decree by filing an application before 
the successor Munsiff who took the view that as 
the decree sought to be executed was for a sum 


exceeding his pecuniary jurisdiction in the 
matter of the trial of suits, he was not eompe- 
tent to execute the decree, and returned the 
application for presentation to the proper Court. 
The decree-holder did notappeal against the order 
of the Munsiff of Gauhati and electedto file the ex¬ 
ecution application before the Subordinate Judge 
of Gauhati. The judgment.debtor objected to the 
execution of the decree by the Subordinate Judge 
contending that 83 he had not passed the decree, 
he was not competent to execute it. The learned 
Subordinate Judge disallowed the objection. 

[3] Against the order of the learned Subordi¬ 
nate Judge, the judgment.debtor filed an appeal 
before the District Judge who set aside the 
order of the learned Subordinate Judge, relying 
upon a decision of the Calcutta High Court 
reported in Aldus Sattar v. Mohinimohan Das. 
87 C. W. N. 679: (A. I. R. (20) 1933 Cal. 634). 

[4] Mr. Medhi for the decree-holder has re- 
ferred us to a decision of the Calcutta High Court 
reported in Lutchman v. Maddan Mohan, 6 
cal. 513: (7 C. L. R. 521) but we do not think it 
assists the contention of Mr. Medhi that the Sub- 
ordinate Judge, Gauhati, notwithstanding the 
faot that the Munsiff’e Court etill exists, and 
has not ceased to exeroise jurisdiction, has juris¬ 
diction to entertain the application. From the 
judgment of Field, J., it is clear that in that 
case the Court that had passed the deoree had 
ceased to exist, Field J., obserred: 


' Tho words In S. 649 (corresponding to S. 37, Civil 
P. O., 1908) which have reference to the Court which 
passed the deoree ceasing to exist, refer to a class of 
cases not uncommon in these provinces, in which a 
Small Cause Court having been in existence for a cer¬ 
tain number of years, has afterwards been abolished 
by an order of the Looal Government. The application 
for execution of a deoree passed by such an abo¬ 
lished Court must now bo made to the Munsiff 
who would have jurisdiction to entertain tho suit 
in which such deoree was made, if such suit wore 
instituted at the time when application forsuoh execu. 
tion is made. Another eiample is, where the Sudder 
Ameen who had juriediotion throughont the whole of 
the district with a pecuniary limit exceeding that of a 
Munsiff was abolished as such, the offioer who was 
Budder Ameen becoming the Munsiff at head-quarters 
with a local jurisdiction limited to a single Munsiff 
usuaUy that at hsad.quarters. A deoree passed by such 
a Sudder Ameen who had a local jurisdiction over 
the whole distriot oould, therefore, be executed in the 
1 0 l f ‘ h ® . Uu n , t3 before whom a suit would now 
be instituted in respect of the olaim for whioh the 
deoree was passed by the Sudder Ameen . . The 
, w a otd _ 3 °® a 'f‘° jurisdiction to exeonte it’ in S.649 
S \?. 7, » C »' P' a ) Wete intandod t0 nwet such a caso 

as the foUowlng. for example, where an Additional or 

Subordinate Judge, attaohed to more than one distriot 
having passed a deoree in one district, leaves this distriot 
and Bits in another distriot under the provisions of S 15 

MUJndS’t! a eE?\ A TOk Buoh Addwion *l or Subordi- 
cato Judge la a Court. When auoh a Court Jr 

n > d MS n 0 ? 01 S* ““A ln ASSIJiSti 

passed, it has not ceased to exist, but it has ceased To 
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httve jurisdiction to execute that particular decree. 
Under the provisions of S. 649, application for execution 
can then be made to the Court which a; the time of 
making the application would have jurisdiction to 
entertain the suit in which the decree was passed.” 

[5] Mr. Medhi for ths dfcree-holder ba3 conced¬ 
ed thattheMansifl’sCourtatGinhatibis not been 
abolished, cor has it ceased to exer’isa jurisdic. 
tion within its territorial limits. We do not think 
there is any conflict between this decision of 


andra Sagas Das A. I. R, 

transferred area, on pain of losing hie right to execute 
under the article if he omits to mske these inquiries or 
comes to a wrong conclusion when he makes them ” 

Toe point for the decision of the Fall Bench was 

whether the Court which passed the decree ie a pro¬ 
per Court for execution within the meaning of cl (5) 
01 Art. 1*2, L raitation Act, notwithstanding the fact 
tnat the jurisdiction which it had at the time of the 
decree was taken away from it and assigned to another 
Court at the time of the presentation of the application 
for execution.” 


the Calcutta High Court and that reported in 
Abdus Sattar v. Mohini Mohan Das, 87 
C. VT. N- 673; (A. I. B. (20) 1933 Cal. 634). The 
facts reported in Abdus Sal tar v. Mohini 
Mohan Das, 37 C. w. N. 679: (a. i. r. ( 20 ) 1933 
cal. 6 Sl) are on all fours with the facts of the 
present case. In 37 c. w. N., as here a decree 
for over Rs. 1COO was passed by a Court which 


We do not think it lays down anything that is 
in conflict with the view taken in Abdus Sattar 
v. Mohini Mohan Das, 37 C. W. N. 679 : 
(A. I. R. ( 20 ) 1933 Cal. 6 S 4 ). In the latest decision 
of the Calcutta High Court reported in Masrab 
Khan v. Deb Nath Mali, &. 1 . b. (29) 1942 Gal. 
321 : (I. L. R. (1942) 1 Cal. 239), Mokherjea J. 
observed 


was presided over by an offioer who bad pecu¬ 
niary jurisdiction to try suits valued up to 
rs. 2030. An application for execution of the de- 
cree was made to the same Court, but at a time 
when it was presided over by an officer who had 
jurisdiction to try suits valued up to Rs. 10:0 
only. Mitter J. referred to a decision of the 
Patna High Court reported in Istcari Prasad 
v. Farhat Hussain, A. 1 . R. ( 3 ) 1916 Pat. 3 : (2 
pat. L. J. 113), and to another decision of the 
Calcutta High Court reported in Karliek Nath 
v. Tilokdhari Loll, 15 cal. 657, which do not 
accept the view that if the successor Court ha3 
reduced pecuniary jurisdiction in the matter of 
the trial of enits, the decree passed by its 
predecessor fer an amount exceeding the sac- 
cessor Court's pecuniary jurisdiction is not ca. 
pable of execution by the successor Court. 


‘‘‘he expression ‘jurisdiction to execute it' as used 
in S. 37 (b), Civil P. C., does not mean and include 
the competency of the Court to entertain an application 
for execution of the decree. Even, if in the circums¬ 
tances of a particular case, a Court cannot effectively 
execute the decree, that would not mean that it has 
ceased to have jurisdiction to execute it. It still remain! 
the competent Court for purposes of execution.” 

[7] In none of the cases to which Mr. Medhi 
has invited our attention it is laid down thati 
notwithstanding the fact that a Court has not 
ceased to exist or ceased to exercise jurisdiction, 
the Court which had pecuniary jurisdiction to 
try the suit would be regarded as a Court capa¬ 
ble of executing the decree within the meaning of 
S. 37 (b). Civil P. C. 

(8] We think the learned District Jadge has 
taken the correct view and properly set aside 
the order of the learned Subordinate Jadge, 
dated 13th December 1947- We affirm the order 


[6] Mr. Medhi next referred ns to a decision 
of the Chief Court, Sind, reported in Narain 
Das v. Saindad, A I. R. (31) 1944 Bind 173 : 
( 1 . L. B (1944) Ear. 33). The Sind decision in 
no way goe3 counter to the decision of the Cal¬ 
cutta H-gh Court reported in Abdus Sattar v. 
Mohini Mohan Das, 37 C. w. N. 679 : (A. I. R. 
(SO) 1933 Cal. 634). The Fall Bench decision of 
the Madras High Court reported in Seeni Na- 


ol the learned District Judge, and direct that the 
execution application be returned to the decree- 
holder by the learned Subordinate Judge of 
Gaubati for presentation to the proper Court. If 
and when it is presented again, it will be subject 
to all objections at the hearing. 

Ram Labhaya J. — I agree. 

v.B.B. Appeal dismissed. 


dan v. Muthusxcami ,.42 Mad. 621: (a. i. b. ( 7 ) 
1920 Mad. 427 (F. B.)), also doe3 not assist 
Mr. Medhi. The question for decision of the Full 
Bench in that esse, as stated by Wallis C. J. was 
"whether a litigant who has been authorised to bring bis 
suit in a particular Court and has obtained a decree in 
ea:h Court in his favour, which he is strictly bound to 
execute within the time limited in Art. 162,13 not en¬ 
titled to apply as of conrie to that Court as the proper 
Ccurt for the purpose of saving limitation under the 
Article, or whether, when he decides to apply for 
execution possibly at the last moment, he is bound 
to =vop and inquire whether the limits of the territorial 
jurisdiction of the Court which pined the decree have 
been altered, and, if so, whether the immovable pro¬ 
perty which is the subject of the suit or the place where 
the cause cf action arose WM within the limits of the 


A. I. R. (37) 1950 Assam 116 [0. N. 45.] 

Thadani C. J. and Ram Labhaya J. 

Mohan Singh—Appellant v. Chandra Sagar 
Das and others — Respondents. 

F. Si. A. No. 136 of 1946, D/- 22-2-1950, ig.init 
Order of AddL Deputy Commissioner, Lakhlmpnr, D/• 
17-10-1946. f 

(a) Workmen's Compensation Act (1923), S. 20 

— The Additional Deputy Commissioner In Assam 
is not ez officio Commissioner under Act. (Para lj 

Annotation : (’46-Man.) Workmen’! Compensation 
Act, S. 20. N. 1. 

(b) Workmen’s Compensation Act (1923), S. 19(1) 

— Order by Commissioner holding employer liable 
to pay compensation—Procedure laid down under 
3, 10A (4) not followed — Provisions of S. 25 not 
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complied with — Order is liable to be set aside — 
(Obiter) — Workmen’s Compensation Act (1923), 
Ss. 10A (4) and 25. [Pares 1 & 2] 

Annotation : (’46-Man.) Workmen’s Compensation 
Act, S. 19, N. 1, S. 25, N. 1. 

K . i?. Barooahy J. C. Medhi and D.Darma 

—for Appellant. 

K. R, Barman , Qcvt. Advocate —for Respondent. 

Thadani C. J.— This is an appeal under 
8 . 30, Workmen's Compensation Act directed 
against an order dated 17th October 1946, 
passed by the Additional Deputy Commissioner, 
Lakhimpur, purporting to act as Commissioner 
under the Workmen’s Compensation Act. The 
order is in these terms: 

"Read the causes shown by the contractor, Sardar 
Mohan Singb. Admittedly the deceased and injured 
ooolies received their injuries while doing work given by 
the contractor. Apparently those persons were coolies 
who were engaged in loading and unloading loge. These 
ooolies are "Workmen’’ vide explanatory note, p. 60, 
Workmen's Compensation Act. Considering all the points 
and facts of the case, I find that Sardar Mohan Singh 
Is liable to pay compensation. Office to issue notice. 

8d/-8.1. Chandhury, 
Addl. D. C. & Commer., W. 0. Lakhimpur, 

17-10-1946.” 

Mr. Barooah for the appellant, Sardar Mohan 
Singh, has contended that the learned Additional 
Deputy Commissioner, Lakhimpur, had no juris- 
diction to entertain proceedings brought under 
the Workmen’s Compensation Act, as only the 
Deputy Commissioners in Assam have been 
appointed ex officio Commissioners under the 
Workmen's Compensation Act. We issued notice 
to the Government Advocate to satisfy us whe¬ 
ther the Additional Deputy Commissioner, La- 
fehimpur, who passed the order appealed from, was 
Jf officio Commissioner under the Workmen’s 
Compensation Aot. Mr. Barman frankly stated 
that he is unable to satisfy us that the Additional 
[Deputy Commissioner, Lakhimpur, is an ex 
offtexo Commissioner under the Workmen’s 
Compensation Act. This statement alone, made 
by Mr. Barman, is sufficient for the purpose of 
quashing the order in question and ordering a 
re.trial of theolaims made. We would have in 
any case quashed the order appealed from even 
if the learned Additional Deputy Commissioner 
was in faot ex officio Commissioner, for the 
plain reason that the order passed by him is 
not m accordance with the prooedure laid down 
m the Workmens Compensation Act. For 
instance, the prooedure laid down under s. ioa 
U) has not been followed, in that when the 
employer Mohan Singh disclaimed liability, the 
Commissioner should have informed the depen- 

m ^ de , Ceaeed 1 W0rkmea it was open 
10 prefer , a claim for compensation. It 
does not appear from the record that the depen. 

o tS S ? W 0 nZ Q,a . im n at 8l1, Again the provisions 

c ciss: a* * 


[ 2 ] We think this is a matter in which the 
order appealed from must be set aside, and the! 
proceedings remanded for re-trial by the Deputy 
Commissioner,Lakhimpur himself, with direction 
that the proceedings be heard and determined 
according to law, bearing in mind the provisions 
of Ss. 10A (4) and 26, Workmen’s Compensation 
Aot. 

Ram Labhaya J.—I agree. 

v.B.B. Order set aside, 


A. I. R. (37) 1950 Assam 117 [C. N. 46.] 
Ram Labhaya J. 

Mt. Gahan Priya and another—Appellants 
v. Bharat Chandra Mahanta and others — 
Respondents. 

Second Appeal No. 1906 of 1917. D/-31st January 
1950. 

Bengal Public Demands Recovery Act (III [3] of 
1913), S. 20—Certilicate sale—What passes to pur¬ 
chaser at such sale. 

A purchaser at a sale in eiecution of a certificate 
under the Publio Demands Recovery Aot acquires 
nothing but the right, title and interest of the certificate 
debtor at the time of the sale. 

Hence, where the judgment-debtor has already parted 
with all his interest in the property long beforo the 
certificate eale, the purchaser acquires nothing by the 

[Paras 10, 11] 

M. N. Roy—for Appellants. 

/. C. Sen and M. N. Mahanta—lor Respondents. 

Judgment.— This appeal arises out of a suit 
for declaration of title to and confirmation of 
possession or in the alternative for khaa posses¬ 
sion of the land in suit. 

[2] Tho suit was decreed in part by the trial 
Ooart. The decree was in respeot of an area of 
11 B. 4 K. 7 L. of land in thirty years patta 
No. 896 of village Majhirgaon of mouza Ramsba 
Rani. Defendants appealed from the decree. 
Plaintiffs put in cro3s-objeotione. The appeal 
was allowed; cross-ohjections were disailowsd, 
The result was that the 6uit was dismissed in 
its entirety. Plaintiffs have appealed to this 
Court. 

[3] The learned counsel for the appellants 
haa not pressed for a decree in respect of the 
area not allowed to him by the trial Court. He 
has merely asked for the restoration of the 
decree of the Court of the first instance by 
which the suit was decreed in respeot of 11 B. 

4 K. 7 L. The controversy, therefore, is narrowed 
down to the rights in this area. 

[4] The land in dispute originally belonged 
to Hutharam Gaonbura, defendant 4 , in this 
^se. Be mortgaged it with other lands to Garhal 
Goaha Co-operative Bank on 24 th September 
1924. Defendants l and 2 , the contesting defen¬ 
dants m this case, purchased this land from 
defendant 4 on 80 th June 1925. Some years after 
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the Bank went into liquidation, the liquidator 
had the land sold in execution of a certificate 
made under the Publio Demands Recovery Act 
of 19:3. It WA3 purchased by the liquidator 
himself on 19th nay 1936. He sold it to plaintiff- 
appellants on 50th March 1942. They applied for 
a mutation in tLe'r favour on the strength of 
the sale-deed. This'-claim was resisted by defen¬ 
dants l and 2 , who had purchased the land 
in 1 925 long before its sale under the Public 
Demands Recovery Act- Tue mutation in plain¬ 
tiffs' favour was refused. This led to the suit 
from which the present appeal arises. 

[5] The facts above stated are not in dispute. 
It is, however, contended by the learned counsel 
for the appellants that the liquidator of the Bank 
bad all the powers of a registrar in the exerciEeof 
which he could make an award aDd direct that 
the amount due be realised from the mortgage- 
security. Such an award, he contends, was given 
and the certificate was based on the award. The 
case, therefore, according to him, was covered 
by Laxman Madhoji v. Dhamori Co operative 
Credit Society, A, I. R. (50) 1933 Nag. 211 : (142 
i- C. 487), in which it was laid down that a deci¬ 
sion given by the Registrar directing the sale of 
the property comprised in the mortgage deed 
did not militate against 0 - 34, B. 14 , Civil P. C. 
The correctness of the proposition laid down in 
the Nagpur case is cot at all in question. 
What i3‘ disputed is whether the liquidator 
ever made an award directing sale of the pro- 
perty. The learned Second Additional Judge 
came to the conclusion that there was absolutely 
no evidence on the record in support of the alle. 
gation that the liquidator made an award or 
passed an order directing the sale of the property 
mortgaged. He referred to the statement of p. w. 
1 , the successor of the liquidator, and observed 
that he was not aware of the contents of the 
award or the requisition for a certificate. The 
liquidator himself was not examined. There was 
thus, according to him, no basis for the finding 
that the award or the requisition made any 
mention of the mortgaged property or asked for 
its sale. The learned Judge found further that 
there was no evidence on the record showing 
that the certificate directed sale of the mortgag¬ 
ed property in enforcement of the security. These 
are findings of fact. They are not open to ques¬ 
tion at thi3 stage and the learned counsel for the 
appellants has made no attempt to challenge 
them. The Nagpur case in these circumstances 
can have no application to the facts of this case. 

[6] The learned counsel has also relied on 
two other cases. The first of these is Kalu 
Sharif v. Abhoy Charan, 25 C. \v. N. 253 : 
(A. s A. • ) 1521 Cal. 157). This case has no 
beari--, j the question now before the Court. 


The sale in this case was not under the Public 
Demands Recovery Act. 

[7l The second case is reported in Ananda 
Chandra v. Jhulon Singh, 33 C. W. n. 305 : 
(A. 1. R. (16) 1929 cal 409). In this case a Divi' 
sion Bench of the Calcutta High Court laid down 
that it was not opc-n to a defendant to challenge 
a sale held under the Public Demands Recovery 
Act by way of defence in a suit for possession 
brought by the purchaser. This proposition is 
unquestionably correct. But the respondents are 
not challenging the sale. Their contention is that 
a purchaser at a sale in execution of a certificate 
under the Public Demands Recovery Act acqui¬ 
res nothing but the right, title and interest of 
the certificate debtor. This contention does not 
militate against the view taken in Ananda- 
chandra v. Jhulon Singh, 33 c. w. N. 305 : 
(A. I. R. (ic) 1929 Cal. 409) which is therefore of 
no avail to the appellants. 

[8] I now proceed to examine the hurdle placed 
in the way of the learned counsel from the res¬ 
pondents' side. It has been oontended that the 
effect of a sale under the Public Demands Re¬ 
covery Act is to pass to the purchaser merely 
the right, title and interest of the certificate, 
debtor. Reliance has been placed in support of 
this proposition on Nanda Kumar v. Ajodhya 
Sahu, 16 C. w N. 351: (ll I.c. 465) and Lachmi 
Narain Singh v. Nandkishore, 29 cal. 537 : (6 
C. w N. 484). These authorities no doubt sup- 
port this proposition but they are under the 
Public Demands Recovery Act of 1895. 

[9] In Nanda Kumar v. Ajodhya Sahu, 16 
C. W. N. 851 : (11 I. o. 465), Mookerjee, J. exa- 
mined the provisions of the Act which were then 
in force and came to the conclusion in view of 
the scheme of the Act and the provisions con- 
tained in s. 10 and sub-s. ( 2 ) of 8. 19 of that Act 
that the Publio Demands Recovery Act did not 
contemplate the realisation of the seourity and 
if a sale was held under that Act, the security 
must be deemed to have been abandoned. 

[ 10 ] It is noteworthy that the Publio Demands 
Recovery Act of 1S95 did not contain any ex¬ 
press provision to the effect that a purchaser at 
a sale in execution of a certificate shall acquire 
nothing more than the right, title and interest of 
the certificate debtor. Section 10 of the old Act 
merely provided that from and after the date of 
notice of the certificate on the certificate debtor, 
the certificate shall bind all immovable property 
of the judgment-debtor within the jurisdiction of 
the District Collector in the same manner as if 
it had been attached under the provisions of the 
Civil P. 0. S. 19 ( 2 ) embodied a provision to the 
effect that the certificate under the Aot shall be 
executed in the manner provided in chap. XIX, 
Civil P. C., for the enforcement of decrees for 
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money. Section 10 now has been replaced by 
S. 8, Public Demands Recovery Act of 1913, 
which provides that from Ihe date of the service 
of notice on the Certificate-debtor all private 
transfer or delivery of immovable property 
situated in the district in which the certificate is 
filed, or of any interest in such property shall be 
void against any claim enforceable in execution 
of the certificate. It further provides that tbe 
amount due from time to time in respect of the 
certificate shall be a charge upon the immova. 
ble property of the certificate-debtor, wherever 
situated, to which every other charge created 
subsequently to the service of the said notice 
shall be postponed. Tbiseection provides greater 
facilities for the realisation of the amount due 
under the certificate. The whole of the amount 
is charged on the entire immovable property of 
the certificate-debtor. There is no provision in 
the new Act which would correspond to S. 19 (2) 
of the old Act, but S. 20 provides in express 
terms that: 

“Where property is sold in execution of a certificate, 
there shall vest in the pnrobaser merely the right, title 
and interest of tbe certificate-debtor at the time of the 
eale, even though the property itself be specified." 

There was no suoh provision in the old Aot. The 
scheme of the Act was in tbe main the basis for 
the view consistently held in the Calcutta High 
Court that what passed to the purchaser at a 
certificate sale was merely the right, title and 
interest of the oertifioate-debtor at the time of 
-eale. Seotion 20 gives statutory recognition to 
that view and thue shuts out all speculation as 
to the intention of the Legislature. There are no 
provisions in the new Act on tbe lines of 
those which are oontained in o. 34, Civil V. 0. 
It cannot be argued in view of the express pro. 
vision oontained in S. 20 of the present Aot that 
the purchaser can acquire tbe right, title and inte. 
rest not only of the mortgagor but that of the 
mortgagee which would happen if the sale is for 
the realisation of the eecurity. In faot, the effect 
of 8.8 of the present Aot is to remove all diatino. 
tion between the property mortgaged and that 
whioh is free from the mortgage. The amount of 
the certificate becomes automatically a charge 
on the entire property of the certificate-debtor, 
-and what is sold at a certificate sale is not the 
property but merely the existing interest of the 
judgment.debtor at the time of the sale. Section 
20 emphasises that it is merely the right, title 
and interest of the oertifioate-debtor that paeses 
even though the property itself is specified. 

[ill It has now to be found out what interest 
Hutharam, pro forma defendant 4, had at the 
time of sale in favonr of the liquidator. It iB not 
jdemed that the land had been sold to defendants 
U and 2 in 1925 long before the certificate sale. 
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The equity of redemption vested in them and 
not in the judgment-debtor at the time of sale. 
He had no title in the property then. The Bank 
took advantage of the summary and more effec¬ 
tive procedure provided by the Public Demands 
Recovery Act with the result that what could be 
sold at the certificate sale was the existing inte¬ 
rest of the judgment-debtor, if he had any. In 
this case he having already parted with all his 
interest in the property, the liquidator acquired 
nothing by tbe sale. The conclusion arrived at 
by the learned Second Additional Judge is 
therefore correct. 

[ 12 ] The appeal, therefore, must fail and i9 
dismissed with costs. 

v.B.B. Appeal dismissed. 


A. I. R. (37) 1950 ABsam 119 [C. N. 47.] 
Thadani Ag. C. J. and Ram Labhaya J. 

Bhubindra Narayan Bhattacharjya — Jp- 
pellant v. Mt. Tarupriya Debya and others — 
Respondents . 

Second Appeal No. 2131 of 1947, D/- 7tb February 
1950. 

(a) Civil P. C. (1908), S. 11-Res judicata be¬ 
tween co-defendants. 

Under certain circumstances deoision of 1 bsug 9 be¬ 
tween co-defendants, even though not incorporated in 
the decree, may operate as res judicata. The condi¬ 
tions necessary for a finding to operate as res judicata 
between co-defendaDts are that there should be a con¬ 
flict of interest between co-defendants and that it 
should be necessary to resolve tbe conflict in order to 
give relief to the plaintiff. Tbe confliot or tbe issue 
muet have been finally decided and the co-defendants 
must have been either necessary or at least proper 
parties in the former suit. [Para 21] 

Annotation : (Mi-Com.) 0. P. C., S. 11, N. 46, 
Pta. 1 to 4. 

(b) Civil P. C. (1908), S. 96 — Who can appeals 
Suit dismissed against defendant — Defendant, il 
can appeal. 

Notwithstanding that a suit has been dismissed 
against a defendant, he has tbe right of appeal if he is 
aggrieved by tbe decree. The question whether he is 
aggrieved by the deorce is a question of faot to bo 
determined in each caso according to Its peculiar cir¬ 
cumstances. In order to find out whether a defendant 
is aggrieved by a decree dismissing the suit against 
him, it is not merely the form but the substance of 
the decree and tbe judgment that should be looked 
into. Where the point adverjely decided to suoh a de¬ 
fendant is direotly and substantially in issue and 
where it will operate as res judicata in subsequent 
proceedings, the defendant should have the right of 
appeal against tho deoree though the partioular finding 
is not embodied or incorporated in the deoree. 

. [Para 421 

Annotation : (’44-Com.) C. P, C., S. 96, N. 6, 
Pts. 9 to 14. 

(c) Civil P. C. (1908), O. 41, R. 22 (!) - Cross¬ 
objections against co-respondent. 

A respondent cannot file croia-objeotions against a 
co-respondent when he has not appealed from the 
deoree and the oroaBS-objectionB do not in any wa? 
affeat the appellant, J 
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(Cross-objections in this case were held to affect the 
appellant.) [Para 44] 

Annotation:(*44-Com.) C. P. C., 0. 41, R. 22, N. 14. 

(d) Transfer of Property Act (1882), S. 52—Scope 
—Section, if covers partition. 

Section 52 prevents not merely the transfer of Im¬ 
movable property when any right to it is directly and 
specifically in question bat it also prevents dealing 
with the property otherwise. Partitioning the property 
Is certainly dealing with it. A partition may or may 
not be regarded as a transfer. It does, however, alter 
the mode of enjoyment of the property and can pro¬ 
duce a result very similar to transfer in certain case 3 . 
In any case, the language of the section is wide enough 
to cover a partition. [Para 50] 

Annotation : (’50-Com.) T. P. Act, S. 52, N. 27. 

K. R. Borcoah and B. C. Barua-tor Appellant. 

S. K. Ohose, R. K. Gcsicamx, B. N . Deka and S. C. 

Sarma — for Respondents. 

Ram Labhaya J. — The suit out of which 
this appeal arises was for a declaration, first, of 
right and title to and confirmation of possession 
of 40 bighas of land covered by thirty year B. K. 
Patta no. 8 of village Barmakhibaba, Mouza 
Tihu and secondly, that defendant 1 had ac- 
quired no right, title and interest in respect of 
the land in suit by the auction sale of the land 
in her favour held in execution of her mortgage 
decree against Dharmanath, defendant. 

[ 2 ] The suit was decreed in the Court of the 
learned Additional Munsiff of Gauhati. On 
appeal the deoree of the trial Court was revers¬ 
ed by the learned Additional Judge, A. V. D., 
and the suit dismissed. 

[3] Defendant 2 has appealed, plaintiff.res- 
pondent, whose suit has been dismissed, has 
filed cross objections. The learned counsel for 
Mt. Tarupriya Debya, defendant-respondent, 
has raised a preliminary objection. He urges that 
both the appeal and the cross-objection9 are not 
competent. The appellant has no right of appeal 
a3 the suit was dismissed, and plaintiff-respon. 
dent has got no right to file cross-objections 
against a co-respondent when he is not seeking 
any relief against the appellant. 

[ 4 ] The relevant facts are as follows: Three 
brothers, namely, Madhanath, Prananath and 
Chandranath jointly owned land measuring 835B 
12 L. of N. K. patta No. 2/33. Prananath died 
leaving a sonKanunatb. The land was partition¬ 
ed between the two brothers and their nephew 
Kanunath. An area measuring 278 B. 1 k. 17 J L. 
fell to the share of Chandranath. He had two 
eons, Dharmnath and ADantanath. This Ananta- 
nath is the plaintiff in the case. 

[6] On 23rd March 1919, Dharmanath, son of 
Chandranath, Kanunath, son of prananath and 
Madhu, son ol Madhunatb, sold 163 B. of land 
to one Kameswar. Each of the three purported 
to sell 56 bighas. Dharmnath’s brother Ananta 
was a miner at the time of sale. Kameswar, the 
vendee, discovered this fact after the eale. He 


prevailed upon Dharmanath to execute a fresh 
deed of sale by which the entire 66 bighas of 
land were conveyed to Kameswar from the 
share of Dharmanath alone. Kameswar evidently 
took this step to protect himself against any 
future attack from the minor. He later brought 
a suit for a declaration of his right to the entire 
land purchased by him, viz., 168 bighas from 
the three vendors. His suit was decreed. On 
3rd April 1923, he obtained a separate patta for 
this land. At that time patta No. 8 covering an 
area of 220 -B. 1 K. I7i L. (which increased to 
523.B. 1K. 17§ L. in 1923-28 Resettlement Opera, 
tion) was issued in the name of Dharmanath 
and Anantanatb. 

[6] The result of the eale to Kameswar was 
that the share of Dharmanath was reduced by 
66 bighas. The ehare of Anantanatb remained in 
taot. 

[7] On 2nd June 1924 Dharmanath mortgaged 
40 bighas of land to Bhubindra Narayan Bhatta- 
charyya, defendant 2 . On the same day ho 
mortgaged 48 bighas to Mt. Tarupriya Debya, 
defendant 1 . 

[8] The family, consisting of the two brothers 
Dharmanath and Anantanatb, owed some money 
to the Kamrup Land Mortgage Bank, Ltd., and 
also to one Lalit Chandra Dutta. To pay off 
these debts, they sold an area of 86 -B. 1 K. 8 L. 
of land to Lalit Chandra Dutta on 26 th June 
1933. Lalit got a separate patta (no. 17) for the 
area sold to him. The share of Dharmanath was 
reduced by another 43 bighas. The area left with 
him after the sale came to 40-B. 1 k. 17 L„ while 
Anantanatb owned 96-B. 19 L. of land in Patta 
NO- 8. 

[9] On 25th April 1935, Anantanath got his 
name mutated with respeot to 96-B. 19 L. of 
patta No. 8. It was alleged in the plaint by 
Anantanath tbat as a result of the partition. 
Dharmanath got certain area in specified dags. 

[ 10 ] On 13th May 1935, Dharmanath sold to 
Bhubindra Narayan, defendant 2, 40 bighas of 
land from patta No. 8 in consideration of the 
mortgage debt which had been incurred by him 
on 2nd June 1924. The vendee got a separata 
patta (No. 19) issued in hi9 name in respect of 
the area sold to him on 30th August 1939. 

[11] Mt. Tarupriya, the other mortgagee from 
Dharmanath, instituted a suit for sale of the 
mortgaged property on the basis of the mortgage 
of 2 nd June 1924. Dharmanath was the sole 
defendant in the case. The suit was decreed on 
3let March 1935. She then had the property sold. 
It was purchased by her at the auction sale on 
19th August 1937. Symbolical possession was 
delivered to her on 22nd July 1938. 

[ 12 ] Mt. Tarupriya, defendant 1, applied for 
mutation in her favour on the basis of the auc- 
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tion sale. Her application was rejected. She 
appealed. The Deputy Commissioner allowed 
her appeal without annulling the patta in favour 
of defendant 2. The order was upheld by the 
Revenue Tribunal. 

[ 13 ] Plaintiff, Anantanath, feeling aggrieved 
by the order of the Revenue Tribunal, has insti¬ 
tuted this suit. Hia case in short was that Dhar- 
manath had sold 66 bighas of land to Kameewar, 
43 bighas to Lalit Chandra Dutta and 40 bighas 
to defendant 2. The last sale was on 13th May 
1936. On this date his 8hare in the land of patta 
No. 8 was reduced to 1 K. 17$ L. in dag No. 567. 
The rest belonged to the plaintiff. The sale in 
execution of the deoree of defendant l came in 
1937 when Dharmanath owned only an area 
measuring 1 K. 17$ L. He, therefore, asked for 
a declaration that the sale in her favour was 
invalid and inoperative, It is noteworthy that 
be admitted that the private sale in favour of 
Bhobindra Naray3n, defendant 2, was valid and 
binding. The relief was olaimed only against 
defendant 1. the eale in whose favour was the 
latest in point of time. Defendant 2 was im¬ 
pleaded only as a pro forma defendant. No relief 
was ashed for against him. He, in turn, fully 
supported the plaintiff. 

[14] Defendant 1 wa3 the only contesting de¬ 
fendant. Her case was that the sale in favour of 
Kameswar was not from the share of Dharma- 
nath alone. The sale in favour of Lalit was 
collusive and fraudulent and the sale in favour 
of defendant 2 was hit by the dootrine of lis 
pendent. In consequence, she contended that 
defendant Dharmanath was the owner of the land 
sold at her instance and purchased by her. There 
were other defences raised but we are not con- 
cerned with them at this stage of the litigation. 

[16] The two issues relevant to the question 
now before ub were as follows: 

Issue No. 5 ; Whether the alleged Bale in favour of 
ono Kamoswar Ohakravarty was only from the share of 
Dharmanath alone as alleged in the plaint 7 

Issue No. 6 : Whether the alleged sale in favour of 
Lalit Chandra Datta and defendant 2, Bhobindra 
Bhattaobarjya are legally operative and binding on de¬ 
fendant ? 

[ 16 ] The suit was dismissed (?) in the trial Court. 
The learned Munsiff found in favour of the 
plaintiff on both the issues (6 & 6). His finding 
was that the sale to Kameswar was undoubtedly 
from the abate of Dharmanath and the sales in 
favour of Lalit and Bhubindra were both valid 
and binding and on the date of the auction sale 
in favour of defendant 1 Dharmanath was only 
entitled to about 1 K. 17$D. He, therefore, 
granted plaintiff the declaration that be had 
prayed for against defendant 1 . She appealed. 

[17] The learned Additional Judge allowed the 
appeal. He agreed with the trial Court that the 
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sale in favour of Kameswar was from the share 
of Dharmanath alone. He further agreed with 
the view that the sale in favour of Lalit was 
valid and binding. But a3 regards the sale in 
favour of defendant 2 (Bhubindra) bis finding 
was that it was hit by the doetriDe of lis pen. 
dens and was, therefore, subject to the title oi 
defendant 1, which she acquired by her sale in 
execution of her mortgage decree. It will be ob¬ 
served that the sales in favour of Lalit and 
defendant 2 bad been directly challenged by 
defendant 1 , and they formed the subject-matter 
of Issue 6 reproduced above. 

[ 18 ] It is clear that plaintiff could get the 
relief asked for if the sale in favour of defen¬ 
dant 2 as also the previous sales by Dharmanath 
from bis share bad been held to be valid and 
binding on defendant 1 . She was stoutly resisting 
this olaim. Defendant 2 in bis own interest sup* 
ported the plaintiff though arrayed on the samo 
side with defendant 1. The legal effect of the 
sale in his favour was a matter which was in 
controversy between the two defeadants. This 
controversy had to be resolved before plaintiff 
could get the relief be had prayed for. In fact, the 
sale to defendant 2 was admitted as valid in the 
plaint. Defendant 1 contested its validity to the 
extent that it prejudiced her rights. The matter 
thus was directly and substantially in issue. It 
was also heard and finally decided. Defendant 2 
was a necessary or at least a proper party to the 
suit. The appellate decree dismissing the suit 
rests on the finding that the sale to defendant a 
and the partition between plaintiff and his brother 
both came during the pendency of the mortgage 
suit instituted by defendant 1 and therefore 
oould not affect the reeult of that litigation. 

[19] In spite of the fact that the suit has been 
dismissed and the decree in terms does not 
embody the finding adverse to defendant 2 , he 
has appealed. The decree merely dismisses the 
suit. The finding adverse to defendant 2 though 
not incorporated in the decree, forms the basis 
of the decree undeniably. The question is whether 
defendant 2 has, in these circumstances, the right 
of appeal from the decree. 

[ 20 ] The question is by no means easy as 
there is considerable confliot of judioial authority 
on the point. 

[ 2 il It is well settled that under certain 
circumstances decision of issues between oo-defen. 
dants even though not incorporated in the deoree, 
may operate as res judicata. Seotion 11 , Civil 
P. C., provides that no Court shall try any suit' 
or issue in which the matter was directly and 
substantially in issue in a former suit between 
the same parties or between parties under whom 
they or any of them olaim, if other conditions 
of S. 11 are satisfied. It is dear that an issue 
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between the same parties as distinguished from 
a suit when directly and substantially in issue 
3hall operate as res judicata if it wa3 heard and 
finally decided. The conditions necessary for a 
finding to operate as res judicata between co. 
defendants are that there should be a conflict of 
interest between co-defendants and that it should 
be necessary to resolvo the conflict in order to 
give relief to the plaintiff. The conflict or the 
issue must have been finally decided and the 
co.defendants must have been either necessary 
or at least proper parties in the former suit. 
All these conditions are fulfilled in present case. 
The issue os to the sale in defendant’s favour 
arose between plaintiff and defendant l. Plain, 
tiff accepted the validity of the sale in defen. 
dant’s favour. Both plaintiff and defendant 2 
were ranged against defendant 1 so far as this 
issue was concerned. It is obvious that it was 
heard and finally decided and its decision was 
necessary for the disposal of the plaintiff’s suit, 
defendant 1 was necessary party and defen. 
dant 2 wa3 at least a proper party if not a neces¬ 
sary one. The finding on the issue, therefore, 
must operate as res judicata against defendant 2 
in any subsequent litigation between defendant 1 
and defendant 2. 

[ 22 ] The authority on the proposition that 
in the circumstances stated above an issue would 
operate as res judicata between co.defendants 
is voluminous with a strikingly large consensus 
of legal opinion. There is no trace of any 
serious conflict. Mr. Ghose has not questioned 
this proposition; he has merely argued that even 
if the finding against defendant 2 is res judicata, 
be has no right of appeal as the finding is not 
incorporated in the decree. In these circum¬ 
stances I shall refer only to Kisliun Parshad 
v. Durga Prasad, A. I. R (18) 1931 p. c. 231 : 
(133 I 0. 721) in support of the proposition. 

[23] Section^ 96, Civil P. C. allows appeals 
from decrees. 'Decree' means a formal expres- 
sion of an adjudication which so far as the Court 
expressing it conclusively determines the rights 
of the parties with regard to all or any of the 
matters in controversy in the suit. As stated 
above the contention of Mr. Ghose is that a 
mere finding not incorporated in the decree 
gives no right of appeal. In the circumstances 
of this case I have come to the conclusion that 
the finding on issue 6, so far as defendant 2 is 
concerned, will operate as res judicata in any 
subsequent litigation between him and defend, 
dant l. If he is denied the right of appeal, it 
would be a case of manifest injustice. Mr. Ghose, 
however, relies on Niamut Khan v. Phadu 
Buldia, C Cal. 319 : (7 C. L. R. 227), a Full 
Bench decision. He points out, relying on this Full 
Bench decision, that the defendant could have 


the finding incorporated in the deoree before ap. 
pealing and if he has failed to take the necessary 
steps for being able to appeal, he cannot com¬ 
plain of any injustice. In this Full Bench case, 
plaintiff had prayed for the enhancement of 
rent. The plea wa3 that the -rent was not en- 
banceable. It was held that the defendant was 
precluded from denying that the rent of the 
tenure wa3 enhanceable by reason of the fact 
that the question bad been decided in a former 
litigation between the parties. The former suit 
was also for enhancement of rent. The defences 
raised were that no notice of enhancement had 
been given and that the rent was not enhance, 
able. The suit was dismissed on the ground that 
no notice had been given. But the Munsiff had 
stated in the judgment that he considered the 
rent enhanceable. He did not believe in the 
genuineness of the documentary evidence pro¬ 
duced by the defendant. The deoree merely 
ordered that the suit should be dismissed. The 
finding that the rent was liable to be enhanced 
was not embodied in the decree. The learned 
Judges held that though defendant had no right 
of appeal against the finding by reason of its 
absence from the decree, it would still operate 
as res judicata. They observed that 
"the material findings in each case should be embodied 
in tho decree and if they are not, it is Incumbent on 
the parties to avoid their being bound by deoision 
against which they have no right of appeal, to apply 
to have the decree amended so that it may be in 
accordance with tbe judgment." 

[24] Though the dispute in this case was not 
between co-defendants, the decision in the case 
does support Mr. Ghose’s contention to this 
extent that if a finding is not incorporated in the 
decree, there is no right of appeal against it in a 
defendant against whom the suit is dismissed. 
It is, however, worthy of note that tbe finding 
that rent was liable to enhancement did not form 
the basis of the decree It was also not necessary 
for the decision of the plaintiff's case and these 
are features which distinguish this dsoision from 
the present case. 

[25] The next Calcutta case which bears on 
the point is Krishna Chandra v. Mohesh Chan¬ 
dra, 9 C. w. N. 584. This has been relied on by 
tbe learned counsel for the respondent. In thi3 
case Woodroffe J. held 

“on r review of the authorities that a defendant has 
the right to appeal notwithstanding that the suit has 
been dismissed as against him, if he is aggrieved by the 
decree." 

He further held 

"that the question whether a party is aggrieved by a 
decree is a question of fact to be determined in each 
case according to its peculiar circumstances." 

Tbe suit before him was for recovery of rent 
which had fallen in arrears. It was instituted 
against 5 defendants. The first 3 defendants were 
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deBoribed as tenant-defendants. The holding of 
whioh they were alleged to be tenants was put 
up foe sale at the instance on defendant 6. De- 
fendant 4 was the auction-purchaser of the hold¬ 
ing and was alleged to have purchased it on 
behalf of and as benamidar of the first S defen¬ 
dants. A decree for rent waB prayed for against 
the first 3 tenant-defendants. These defendants 
denied that they had any concern with the land 
or that defendant 4 was their benamidar. 
Defendant 4 supported them. He alleged that 
he was the sole owner of the tenancy rights and 
the real tenant. He denied that any rent was 
due to the plaintiffs. 


[26] Plaintiffs had not asked for any relief 
against defendant 4. Their case was that he w&3 a 
mere benamidar. An ex parte decree was passed 
against the first 3 defendants. Defendant 4 applied 
to have the ex parte deorea Bet aside and also 
the sale held thereunder which was alleged to 
have taken place after fraudulent suppression 
of the sale proclamation. The suit was restored 
and the sale was eet aside. The learned Munsiff 
found that the tanant-defendants bad no con¬ 
nection with the jumma in suit and that defen. 
dant 4 waB not their benamidar. He, therefore, 
deoreed the claim against defendant 4 and dis¬ 
missed it against the first 3 defendants. 

[27l The plaintiffs appealed from the decree 
contending that the first 8 defendants and not 
defendant 4 were their tenants. The learned 
Distriot Judge in appeal held that defendant 4 
had nothing to do with the case. He, therefore, 
eet aside all previous orders obtained by defen¬ 
dant 4. The result was that the ex parte decree 
was restored. It was argued in the High Court 
that as the effect of the ex parte decree which had 
been restored was to dismiss the suit against the 
appellant (defendant 4), he could not appeal 
against the decree whioh was in his favour. The 
learned Judge referring to Jamna Singh v. 
Kamarunnissa, 8 ALL. 162 (F.B.), atpp. 166,167 
observed that 

“It may reasonably bo assumed tbat any party to the 
amt in whioh a deoree la passed may, It he ie dia- 
fl&tiefled with it, appeal from it.” 


The Code does not expressly say by whom an 
appeal may be preferred. He. however, inferred 
from the language of s. 677. Civil P. 0. of 1882 , 
which corresponds to o. 41, R. 82 of the Code of 
1908, that patties who are allowed to appeal are 
those who may desire that a decree should be 
varied or reversed. The test for determing whe- 
tber there was a right of appeal (hat found 
favour with him was the common senEe consi- 
aeration that 'there can be no appeal when there 
is nothing to appeal about.' It follows from this 
that only those parties who are adversely effeot- 
«a by the deoree may appeal. Applying the teBt, 


he proceeded to observe that "In some cases a 
suit may be dismissed a3 against the defendant 
and yet the latter may have a right of appeal.” 
The ratio for this view was that 
“it is not because the suit is formally dismissed as 
against the defendant that no appeal lies but because 
such dismissal is ordinarily not merely no grievance 
but an actual benefit to the defendant. In such case3 
there would be nothing to complain of. But it thore ig 
something to complain of then notwithstanding that 
the suit is dismissed against him he may appeal." 

If Ihe decree was apparently favourable to the 
defendant but was really unfavourable when 
seen in the light of the record and could prove 
injurious to him, then the defendant would be 
aggrieved and could appeal. Whether a party is 
aggrieved by such a decree is a matter to be 
decided on the facts of each case, The earlier Full 
Bench case Niamut Khan v. Phadu Buldia, 6 
Cal. 819 : (7 C. L. R. 227 F. B.) wa3 not referred 
to or discussed. The decisions in these two Cal¬ 
cutta cases are not reconcilable. 

[28] The view of the Full Bench of the Cal¬ 
cutta High Court as expressed in Niamut Khan 
v. Phadu Buldia, 6 Cal. 319 : (7 0. L. R. 227 
F. B.) was followed by the majority of the Court 
composing a Full Bench of the Allahabad High 
Court in Jamait Unnissa v. Lutfunnisa, 7 
all. 606 (F. b.). Oldfield and Mahmood JJ., 
dissented from this view. 


[29] Oldfield J., was of the view that the 
decree to agree with the judgment, should con¬ 
tain the material points for determination ari¬ 
sing out of the claim and material for the 
decision thereon and if this has not beon dono, 
the defect is a good ground of appeal notwith¬ 
standing tbat the decree, on its face, may be 
altogether in favour of the appellant and not¬ 
withstanding that he may not have applied for 
amendment of the decree or for review of judg. 
ment. 


[30] Mahmood J. agreeing in the conclusion 
arrived at by Oldfield J., held that the finding 
of the first Court on the validity or otherwise of 
tbo deed in question in tbat suit was not a 
mere obiter dictum but was binding upon the 
defendant as res judicata notwithstanding the 
fact that the suit against her was dismissed on 
another ground: 


that whatever has the foroa of res judicata is neoes- 

Barily appealable and that the word “from" as used in 

8. 640 (now 8. 96, Civil P. 0.) and tho expression 
objection to the deoree” in S. 661, Civil P. c. of 1882 
(whioh corresponds to 0. 41, R. 22) refer not only to 
matters existing on the faoe of the deoree but also to 

““ " h ‘°b , ha ! e « ,st «a but do not exist 

there, and that the defendant in the present ease wa« 

‘? )nred b J tbe omiasion in the deoree of 
it .ii 3 .°V nd tbere,ora ' entitled to file objeotlona 
Court" ° r h<> Bame r0aso °’ to a PP eal ‘be High 
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that failure on the part of the defendant to have 
the decree amended did not make her incapable 
of obtaining the same result by the exercise of 
her right of appeal. 

[3ll It will be observed that the view so 
forcefully and lucidly expressed by Mabmood J., 
is completely in accord with the view exprese. 
ed by Woodroffe J., in Krishna Chandra v. 
Mohesh Chandra, 9 C. W. n. 694. 

[32] In Jamna Das v. Udey Ram, 21 ALL. 
117:(1899 A. w. N. 201), plaintiffs sued 83 second 
assignees of a debt for its recovery and implead, 
ed other assignees, the original debtors, and 
certain persons whom they alleged to have been 
prior assignees of the debt, but whose assign, 
ment, according to them, had become void 
through non-fulfilment of the conditions upon 
which it was made. They got a decree against 
the original debtors. An appeal by the first 
assignees was dismissed on the ground that there 
was no decree against them. On second appeal, 
it was held that the appeal would lie inasmuch 
as the decree, though not a decree against the 
appellants, necessarily implied a finding that 
the assignment to the appellants, upon the basis 
of which they resisted the plaintiffs’ claim had 
become void. 

[33] The learned Judges of the Division 
Bench in this case did not agree with the con. 
tention that it was necessary for the appellants 
to procure an entry in the decree of the finding 
that the assignment in their favour had becomo 
void as the decree as it stood necessarily im* 
plied a finding to that effect. 

[34] The decision of the Full Bench case 
reported in Jamait Unnissa v. Lutfunnissa, 
7 ALL. 606 (FB) was not referred to though the 
view taken in the case is in consonance with the 
rule enunciated by Mabmood J., in his judg¬ 
ment by which he dissented from the majority 
of the learned Judges composing the Court. 

[36] There are two more cases from the 
Allahabad High Court which have been brought 
to our notice in the course of the argument. 
These are Nirmal Singh v. Zamiruddin Khan, 
A. I. R. (22) 1935 ALL. 984 : (169 I. C. 447) and 
Nirmal Singh v. Zamiruddin, A. I. B. (24) 1937 
ALL. 3C9 : (169 I. C. 395). The last case was 
relied on by the learned counsel for the respon¬ 
dent. 

[36] In Nirmal Singh v. Zamiruddin Khan, 
A. I. R. (22) 1935 ALL. 984 : (169 I. C. 447), Allsop 
J., relied on Jamna Das v. Udey Bam, 21 ALL. 
117 : (1898 A. W. N 201), and held that a vendor 
who wa3 the pro fcrma defendant in the suit 
was aggrieved by the decree even though the 


suit had been dismissed. The suit was for the 
recovery of arrears of rent by a person who 
claimed to be the proprietor on the basis of a 
sale in bis favour by the pro forma defendant. 
The tenants pleaded that they were themselves 
the proprietors. The suit was dismissed on the 
finding that the tenants were proprietors. The 
plaintiff did not appeal. The pro forma defen¬ 
dant was allowed to appeal though the suit was 
dismissed. The basis of the decision wa3 that the 
finding between co-tenants might operate as res 
judicata. As a result the case was remanded to 
the lower appellate Court for disposal of the 
appeal on merits. This was a decision in second 
Appeal No. 1021 of 1933 decided on 27th August 
1935, from the decision of the District Judge of 
Bareilly dated 6th April 1933. The same case came 
up before a Division Bench of the Court in Decem¬ 
ber 1936. The decision is reported in Nirmal Singh 
v. Zamiruddin, A. I. B. (24) 1937 all. 368 : (169 

I. C. 395). The learned Judges held that the pro 
forma defendant had no right of appeal. They, 
however, based their conclusion on the view 
that the finding adverse to the appellant will not 
operate as res judicata between him and the co. 
defendant as they were arrayed on the same side. 
This decision has been relied on by the learned 
counsel for the respondent. It obviously does 
not help him for the ratio decidendi in the case 
was that the decision in the case would not 
operate a3 res judicata in any subsequent liti¬ 
gation. If this conclusion could be arrived at iD 
a case, there would be no right of appeal in the 
defendant against whom the suit has been dis¬ 
missed. The ratio adopted would also 6how that 
the view that prevailed with the learned Judges 
was not in consonance with the rule enunciated 
by the majority of the Judges in the Full Bench 
decision of the Allahabad High Court reported 
in Jamait Ummissa v. Lulfunnissa, 7 ALL. 
606 (F. B.). 

[37] In Madras the view expressed by Woodroffe 

J. , in Krishna Chandra v. Mohesh Chandra, 9 
C. W. N. 634 ba3 been consistently followed. In 
Yusuf Sahib v. Durgi, 30 Mad. 447 : (17 M. L. J. 
260 ), one Yusuf obtained an ex parte money decree 
8gaiDSt Timma as yejman of an Aliyasantana 
family. Timma sued the other members of the 
family for a declaration that the family property 
was liable for the pay ment of certain debts incurr- 
ed by him including that due to Yusuf for which 
an ex parte decree had been passed against him. 
Yusuf and other creditors were parties to the 
suit. The euit was dismissed. After this, on the 
basis of the ex parte decree in his favour Yusuf 
attached certain immovable property of the 
family in execution of his decree against Timma. 
The other members of the family objected to the 
attachment. The objection petition was dismissed 
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They then instituted a declaratory suit both 
against Yusuf and Timma for a declaration that 
the attached property was not liable to be sold 
in execution of the decree againBt Timma. The 
Courts below decreed the suit holding that Yusuf 
was bound by the decree in the declaratory suit 
instituted by Timma. Yusuf appealed. It was 
held that the decision in the previous declaratory 
suit in which Timma was the plaintiff was on a 
matter raised and aotively contested between 
co-defendants and operated as res judicata in 
the subsequent suit in which such co-defendants 
were arrayed as plaintiff and defendant. It was 
further held that whore a decision dismissing a 
suit is in fact wholly against the defendant, such 
defendant can appeal against it. In coming to 
this conclusion the learned Judges observed as 
follows: 

“Wo are inolined to take the view of Woodroffe J., 
in Krishna Chandra 7 . Moliish Chandra, 9 C. AV. N. 
684 and to bold that Yusuf had a right to appeal, the 
decree dismissing the suit beiDg so far as he was con¬ 
cerned wholly against him except in regard to the 
immaterial question ot costa." 


[88] In VenkaUs Warlu v. B. Lingayya 
A. I. R. (n) 1924 Mad. 689 : (47 Mad. 633) 
Kumaraswami Sastri, J., following Krishni 
Chandra v. Mohish Chandra, 9 o. w. n. 68' 
and Yusuf Sahib v. Durgi, 30 Mad. 447 • (11 
M. L. J. 260) held 

“that whoro the point adversely dealded to the defen 
dent is correctly and eubatantially in issuo and where ic 
other proceedings the matter would bares judicata i 
would be oontrary to all principles of justice and equity 
to hold that he is precluded from agiiatlng the 
matter In appea! merely because the suit was decided 
in hla favour on some other ground.” 

[39] In Baghava Aiyengar v. Irula Thevan 
A. I. R. (18) 1926 Mad. 974: (97 1. 0 . Sie), Krisban 
J. following Venkattswarlu v. B. Lingayya 
A. L B. (11) 1924 Mad. 689: (47 Mad. 683) held 
that though the deoree was formally in favoui 
«f the mortgagors there were findings againsl 
their contentions on whioh the Court aoted when 
dismissing the plaintiff’s suit and therefore they 
faaa a nght o! appeal. 

(401 In Tansulth Bai v. Copal Mahto, A 1 r 
( 16) W29 pat. 686: (8 Pat. 617), a Division Bench 
of the Patna High Court expressed the view thal 
there was no right of appeal to a party againsl 

fi H? U,g J Whl< ? 18 aga ' DBfc him when ‘be deoree is 
not based on it and the deoree is in bis favour. 

141] It is dear that even according to this 
view a party will have the right of appeal if the 
adverse finding forms the basis of the deoree 
even though the deoree may be in his favour. 

„£!•? 19 fair ?? ° bvioua from a r8 ™w of the 
authorities considered above that the weight ol 

all recent authority is in favour of the view 

2E“f ea fl ul Krishna Chandra v. Mohesk 
chandra, 9 0 . w. N. 684. The Full Benoh Mae 


of the Calcutta High Court reported in Niamut 
Khan v. Phardu Buldia, 6 cal. 319: (7 c. L. B. 
227 P. B.) was decided in 1S80. It was followed 
by the majority of the learned Judges compos¬ 
ing the Full Benoh in Jamait U»ni$a v. 
Lutfunnissa. 7 ALL. 606 (F. B.) in 1S85. Since 
then these Full Bench decisions have not been 
referred to or relied on in recent cases consider, 
ed above and the view that has prevailed is 
that notwithstanding that a suit has been dis¬ 
missed against a defendant, he has the right of 
appeal if he is aggrieved by the decree. The 
question whether he is aggrieved by the decree 
is a question of fact to be determined in each 
case according to its peouliar circumstances. In 
order to find out whether a defendant is aggrie¬ 
ved by a decree dismissing the suit again 3 t°him, 
it is not merely the form but the Bubstance of 
the decree and the judgment that should be looked 
into. Where the point adversely deoided to 
suoh a defendant is directly and substantially in 
issue and where it will operate as res judicata 
in subsequent proceedings, the defendant should 
have the right of appeal against the decree 
though the particular finding is not embodied or 
incorporated in the decree. This is i n accord 
with the dictum of Savigny that 

"everything that should have the authority of rej 
judicata is, and ought to be, subjeot to appeal, and 
reciprocally an appeal is not almlssible on any point 
not having the authority of res judicata." 


e uuuwmg me ruie stated above I come to the 
conclusion that the defendant-appellant should 
not be denied the right of appeal in this case. 
The finding on leeae No. 6 was necessary for the 
decision of the oasc as set up by the plaintiff. 
The matter was in issue between the plaintiff 
and defendant 2 , on one side and defendant 1 on 
the other. It will operate as res judicata in any 
subsequent litigation between the defendants. 
Even though it is not incorporated in the decree, 
the right of appeal against it exists in defendant 
2 . The grounds of appeal are mainly directed 
against this finding though the relief whioh the 
appellant seeks is not expressly stated. His 
learned oounsel would have been oontent if it 
could have been held that the fiinding on Issue 
No. 6 would not have the authority of res judi - 
cata in any snbsequent litigation bat this is not 
possible. In my opinion, the appeal, therefore, 
should be heard and disposed of on merits. 

[43] The preliminary objection is direoted 
also against orosa.objections put in by the plain- 
tiff whose suit has been dismissed. The only 
point raised tn the oroas-objeotions is that the 
deoree of the lower appellate Ooutfc has not been 

inasmuch as plaintiff.res- 
pondent; though held entitled to 96 B. 19 l. from 
too land of patta no. 8 this finding or conoln. 
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eion was not incorporated in the decree. It is 
clear that all that the plaintiff seeks to achieve 
by his cross-objections is a declaration that be is 
entitled to his SG B. 19 L. His position in the 
plaint was somewhat different. He then wanted 
a declaration that the sale in favour of defen. 
dant 1 was ineffectual and inoperative. He now 
apparently dees not press that position and 
leaves tho controversial issue for contest between 
the co-defendants. His appeal therefore is not 
directed against the co-respondent alone. It is 
directed equally against the appellant. 

[44] The preliminary objection raised by 
Mr. Ghose, therefore, ought not to prevail. The 
general rule which has prevailed in the High 
Courts of Allahabad, Bombay, Calcutta and 
Patna and the Judicial Commissioner’s Courts 
of Upper Burma and Peshawar is that the right 
of respondent to urge cross objections should be 
limited to his urging them against the appellant 
and it is only by way of exception to this gene¬ 
ral rule that one respondent may urge cross- 
objections as against the other respondents. 
Following this view a Division Bench of the 
Lahore High Court held in Jan Mahomed v. 
P. N. Razdon, A. I. R. (31) 1944 Lah. 433 : (218 
I. c. 183), that a respondent cannot file cross- 
objections against a co-respondent when he has 
not appealed from the decree and the cross- 
objeotions do not in any way affect the appel. 
lant. I am in respectful agreement with this 
view. 

( 45 ] In this case, considering the relief asked 
for in cross objections, it cannot be said that the 
cross-objections do not affect the appellant. In 
fact, if the relief asked for is allowed to plaintiff- 
respondent either the appellant or the defendant- 
respondent may be affected. The plaintiff in 
merely asking for a declaration of title with res¬ 
pect to 96 bighas in his favour is leaving the co- 
defendants to fight out their own battle between 
themselves. The cross-objections oannot be re¬ 
garded as directed solely against a co-respondent 
and would not be incompetent, therefor. 

[46l My conclusion, therefore, is that both 
the appeal and the cross-objections should be die- 
posed of on the merits. The preliminary objec. 
tion raised by Mr. Ghose i3 overruled. 

[47] The appeal by defendant 2 is directed 
against the finding that the sale in his favour 
was made during the pendency of the mortgage 
suit instituted by defendant 1 and is therefore 
bit by the rule of lis pendens embodied in 8. 62, 
T. P. Act. The effect of the operation of the 
rule obviously is that rights acquired by defen¬ 
dant 2 by the decree in her favour and the subse¬ 
quent auction sale in execution would not be 
affecled by the sale. The learned counsel for de. 
fendant-appellant urges that 8. 62 would not 


apply inasmuch as the immovable property 
which formed the subject-matter of the suit was 
not properly or adequately described. We do not 
think there is any force in this contention. 

[48] Dharmanath had mortgaged 40 bighas 
out oi bis share to defendant 1 . The suit was for 
sale of the mortgaged property and 40 bighas 
out of the share of Dharmanath from the lands of 
paita No. 8 were sold in execution of the mort. 
gage decree in favour of defendant 1. There can 
thus be no dispute about the identity of the 
property sold. The sale in favour of defen. 
dant 1 is of specified land from the lands of 
patta No. 8. 

[49] The two sales cannot stand together and 
cannot be given effect to fully. There is an es- 
sential conflict between the two. In these cir¬ 
cumstances the sale in favour of defendant 2 
could not affect the rights acquired by defen. 
dan^l in the litigation which culminated in the 
sale of the property in her favour. 

[ 60 ] The learned counsel next pointed out 
that S. 62 creates a prohibition against transfers 
of property with respect to which any right is 
direotly and specifically in question. He con- 
tended that a partition would not be such a 
transfer and, therefore, the partition of land be¬ 
tween the plaintiff and Dharmanath would not 
be within the mischief of the section. The lear¬ 
ned counsel ha3 not produced any authority in 
support of this proposition, and we do not think 
his reading of the section is correct. The section 
prevents not merely the transfer of immovable 
property when any right to it is direotly and 
specifically in question but it also prevents deal¬ 
ing with the property otherwise. Partitioning the' 
property is certainly dealing with it. A partition^ 
may or may not be regarded as a transfer. It 
does, however, alter the mode of enjoyment of 
the property and can produce a result very 
similar to transfer in certain cases. In any caBe 
the language of the section is wide enough to 
cover a partition. The learned Second Addi¬ 
tional Judge was perfectly correct in the view that 
both the partition between plaintiff and Dharma¬ 
nath and the sale in favour of the appellant 
could have no adverse effect on the result of the 
litigation in favour of defendant 1. The learned 
couneel has not cited any authority in support 
of the proposition that 8. 52 does not oover 
partitions. On the other hand, the interpretation 
we have placed on S. 62 receives support from 
Ishwar Lingo Desai v. Dattu Gopal, 37 Bom. 
427 : (19 I. C. 886). The learned counsel, there¬ 
fore, cannot urge that partition would bind 
defendant 1 and thus enable Dharmanath to 
disposo of specified dags out of the lauds of 
patta No. 8 to defendant 2 during the pendenoy 
of her mortgage suit, 
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[ 51 ] The last point taken up by the learned 
ooaneel was that the finding that the sale in 
favour of defendant 9 (appellant) was in con¬ 
travention of the provisions of S. 69 is likely to 
prejudice his rights even on the basis of bis 
mortgage which was created in 1924. We think 
these fears are absolutely groundless. All that 
the Courts below have decided was that Dharma- 
nath sold 43 bighas of land to Lalit Chandra. 
On that date he admittedly owned more than 
43 bighas though perhaps the entire area then 
owned by him was subject to encumbrances. He 
had mortgaged 40 bighas to defendant 1 and 48 
defendant 2 in 1924. On the date of sale to Lalit, 
he certainly owned in excess of what he was 
selling but he could sell only his rights in that 
area. After the sale to Lalit he was still the 
owner of 40B. IK. llih. The total area before 
the sale that he owned was 83B. 2K. 11 Jl. The 
mortgages covered 88 bighas. The area thus sold 
was encumbered but all questions which may 
arise between defendants 1 aod 2 , the mortgagees 
on one side and Lalit on the other or between the 
two mortgagees do not arise in this oase. They 
have not been raised either by the plaintiff or 
by defendant 1; nor have they been heard and 
decided. The fears of the learned counsel in this 
respect are absolutely unfounded. The finding 
against defendant 1 is limited to the sale tran- 
saotion in his favour and that transaction too is 
affeottd by the finding only to the extent to 
which it militates against the rights of defen. 
dant 1 which ehe acquired in pursuance of her 
mortgage decree. 

[ 62 ] The appeal for the reasons given above 
must fail. The cross-objections can meet with no 
better fate. The relief claimed now is that it be 
declared that plaintiff was the owner of 96B. 
I9L„ from the land of periodic patta No. 8. It is 
pointed out that the learned Second Additional 
Judge came to that conclusion and it was neces. 
eary that this finding should have been incorpo. 
rated in the deoree. We do not think this prayer 
can be granted. The relief originally claimed by 
the plaintiff that he was the exclusive owner 
of certain specified days and that the auction 
aale in favour of defendant 1 was inoperative 
and unenforceable except to the extent of a small 
area in one specified dag. He now wants a 

nivfi 10 ? 10 the eff60t that ha i8 titled to an 

8,en in 8I “ 3S * “ 

J° n°t think that the plaintiff is 
enhtled to have the declaration of ownership 

t0 GSB o 19L '' incorporated in the 

in the XSt 8 - 0 " 0, S ° fac aB lha «lief claimed 
in the plaint is concerned, he is obviously not 
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entitled to it. The cros3.objections too, therefore, 
must be disallowed. 

[5i] The parties have been left to bear their 
own costs in the Courts below. But defendant- 
respondent sball recover her costs in this Court 
from the appellant as well as the plaintiff whose 
cross-objections have been disallowed. 

[55] Thadani C. J —I agree that the appeal 
and cro3s-objectiou3 should be dismissed, but 
would refrain from expressing my view as tc 
whether the appeal is competent, as it is not 
necessary, for the purposes of our decision. 

[661 For the same reason, it is not necessary 
to express my opinion as to whether the decision 
on issue 6 would operate as res judicata between 
defendants 1 and 2 in a suit should one b-: 
brought by one against the other defendant. 

V.r.b. Appeal and cross-objections 

dismissed. 


A. I. R. ( 37 ) 1930 Assam 127 [C. N. AS.) 

Ram Labhaya J. • 

Jiltndralal Chatterjee — Appellant v. Xhe 
State. 

Revenue Appeal No. 65 and Rule No. 63 of 1949 
D/- 3-8-i950, against order of Deputy Commissioner' 
Goalpara, D/- 25-4-1949. 

i(.fM Sa c m ^ and o and Revcnue Regubtio-n (I [1] ot 
1886), S. 66 — Survey of land in person's favour — 
Premium enhanced without his knowledge 
Ejectment. b ~ 

A land was aurveyed in the name of A and was given 
a number. Payment at the rate ordered was made and 
A came into possession with the consent and the know- 

JffV®*. 9 teVe .°, U !l a "‘ toti ‘ leB “ » Person on whom 
SJ £ Tt ettIed \ Hewft9 n °t made awaro of the 
° tde a r .. by which premium at enhanced rate was made 

thf* b r I J the r D0 refusal on his P® 1 * pay at 
this rate. A applied for a settlement again on reieiv- 

D .° tl ° e vacate and expressed bta willing¬ 
ness to pay the sum to make up the deficiency of tLo 
premium calculated at the enhanced rate. 

n „? e 3 tbat , tha circumstances ejectment of A with¬ 
out affording him an opportunity to take the settle¬ 
ment on reasonable terms was not desirable. 

S. K Qhose and N. M. Dam - forApSi^ 6] 

B. C. Barua, Govt. Advocate (Jr.) —for the State. 

Judgment — This appeal under 3 . 147 .B 
Assam Land & Revenue Regulation is direoted 
against the order of the learned Deputy Com 
miseioner, Goalpara, dated 25th April 1949 , bv 
whioh he disallowed an objeotion petition put in 
by the appellant and ordered encroachment made 
by him on Government land to be removed. 

[ 9 ] The land in question was admittedly 
surveyed in the name of the appellant in 1931 
when he applied for its settlement. He paid pre¬ 
mium at the rate of bb. 600 per bigha. The area 
of the dag was 1 k. 8 L. The number assigned 
to it was 851 . The reoord doea not show if the 
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land revenue payable was fixed. The appellant 
claims that the amount payable by him as land 
revenue was Rs. C 15 per annum and that he paid 
the revenue for some years. The Deputy Commis- 
sioner in his report dated 27th April 1949, has de- 
nied the truth of the statement that land revenue 
was paid after the settlement. There is no proof 
of payment on the record. 

[3] After the survey of the land and payment 
of the premium at the rate mentioned above, 
a second order was passed by Khan Bahadur T. 
Ali, the then Deputy Commissioner, by which the 
premium payable wa3 fixed at Bs. 8,500 per 
bigba and in pursuance of this order a notice 
was issued by the Assistant Settlement Officer on 
5th November 1931 demanding premium at the 
rate of Rs. S5 per lecha for the dag in question. 
The further payment required to make up the 
deficiency was not made. The appellant con¬ 
tends that the notice demanding payment at 
the rate of Rs. 35 per lecha or Rs. 3500 per bigba 
was never served on him. 

[ 4 ] There is no proof of the service of the 
order on liim. One joint notice was issued to 
several persons concerned. It cannot be ascer. 
rained from the signatures appearing on the 
notice as to whether appellant wa3 served. The 
Deputy Commissioner has dismissed this plea 
a3 an easy one. He states that as a man of 
prudence the appellant should have asked for 
the patta of the land. The learned Government 
Advocate also finds himself unable on this 
record to contend that the notice demanding 
further payment wa3 served on the petitioner. 

[ 5 ] Sinco 1931, the appellant has remained in 
possession. He did net obtain any patta for 
the land. It is admitted by hi3 learned counsel 
that the Commissioner’s confirmation for the 
settlement in appellant’s favour, though neces- 
sary, was not obtained. This would presumably 
bo owing to the fact that the further payment 
that wa3 ordered was not made. The fact, how¬ 
ever, remains that the appellant cannot claim 
the Etatus of a ssttlement holder. But bi3 learned 
counsel argue3 that the settlement proceedings 
in the case of the appellant ought to be treated as 
rending proceedings. His oase was not disposed 
of by grant or refusal of a settlement. What 
happened was that the Deputy Commissioner 
originally promised settlement on payment of a 
pro°mium at a certain rate. The land was 6ur- 
veyed. It was given a number. Payment at the 
rate ordered wa3 made. The appellant came 
into possession with the consent and the know- 
ledge of the revenue authorities as a person on 
whom the land wa3 settled. He was not made 
aware of the order by which premium at enhan¬ 
ced rate was made payable. There was no re- 
fusal on his part to pay at this rate. 


A. I. R. 

[6] There is considerable force in the oonten- 
tion raised. The appellant is not a settlement- 
holder speaking strictly. He, however, was 
offered settlement on payment of a certain sum 
which he actually paid and got possession of the 
property. After that if any further sum became 
recoverable as premium, the revenue authorities 
had to recover it by serving a notice of demand. 
There is no proof that any such notice was 
served. There wa3 thus no obligation on the 
part of the appellant to pay any more sum; 
nor can it be said that the appellant was guilty 
of any default- It may be that he was aware of 
the order as the notice issued was meant for 
quite a large number of persons including the 
appellant. But that knowledge alone will not 
create an obligation, nor could refusal to pay 
the amount be inferred from it. There was no¬ 
thing to prevent the revenue officers from order, 
ing eviction if they believed that the notice of 
demand had been served and payment not 
made within the date stated therein. This 
course was not adopted. Appellant was in 
possession with their permission and if they did 
not do anything to reoover the money or to 
obtain a refusal to pay at the enhanced rate, the 
consequence of tbeir omission may not be 
visited on the appellant. He certainly has not 
been guilty of any fraudulent conduct and could 
well demand settlement even under R. 16 by 
reason of his occupation of the land, on which 
he has built some structure also, for about 18 
years. The petitioner evidently applied for 
settlement again on receiving notice to vacate 
and expressed his willingness to pay the sum to 
make up the deficiency of the premium oaloula- 
ted at the enhanced rate. Under R. 66 the 
Deputy Commissioner haa the authority to settle 
waste land in towns subject to the confirmation 
of the Provincial Government. He, therefore, 
may refuse settlement. But the question that 
arises in this case is whether he was justified in 
refusing settlement which bad been offered by 
his predecessor in office some 18 years before 
even though the appellant was willing to make 
up the deficiency in the premium for the non¬ 
payment of which he cannot be blamed in law. 
The refusal would involve ignoring the order 
of the Deputy Commissioner who offered the 
settlement and accepted the premium at the 
original rate. Apart from this, it would not be 
equitable in the peculiar circumstances of this 
case to order eviction without offering the 
appellant an opportunity to have the settlement 
of the land on reasonable terms. His possession 
for all these years was not that of a trespasser. 
If the settlement proceedings in his case have 
not been finalised and there has been no grant 
or refusal of settlement, the officers of 
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Government oannot hold themselves entirely free 
from blame. If notice of eviction had been served 
on him when payment was not made within the 
date hied by the notice issned in November 1931, 
the Government wonld either have received the 
money it demanded or the appellant would then 
have been evioted. The appellant has not by 
any oonduot on his part prevented the officers 
of the Government from taking necessary ac¬ 
tion. In these circumstances, ejectment of the 
appellant without affording him an opportunity 
to take the settlement on reasonable terms does 
not seem to be desirable. 

[7j For the reasons given above, the appeal is 
allowed and the oase is sent baok to the Depnty 
Commissioner for disposal of the application for 
settlement according to law in the light of the 
directions given above. 

v.B.B. Appeal allowed. 


A. I. R. (37) 1930 Assam 129 [G. N. 49.) 

Thadani 0. J. and Ram Labhaya J. 

Qopinath Sarma—Appellant v. Hangsanath 
Sarma and another — Respondents. 

Second Appeal No. 991 of 1947, D/• 81-2-1950, from 
judgment and decree of Speoial SnbJ., A. V. D., D/ • 

(a) Registration Act (1908), S. 49 (a) _ Partition 
deed not registered—Admissibility—Arrangement 

as to part of property ii can be regarded as transfer 
—Transfer of Property Act (1882), Ss. 53A and 54. 

The plaintiff and defendants who were brothers and 
members of a joint Hindu family partitioned their 
anoestral and sell-acquired properties among whioh 
was a house in respeot of whioh It was agreed between 
them that If the plaintiff paid two-thirds value of the 
house to the defendants the house would be allotted to 
him. The partition was effected by an unregistered 
deed whioh did not say "we have divided our pro- 
k Qt “ w ® divide oar property" end further 
stated that ii any one objected, it would not be tenable 
on the strength of this dooument. The plaintiff hav¬ 
ing paid two-thirds value of the house to the defen¬ 
dants and having been resisted by them filed a suit 
<or declaration of his title and for possession: 

Held that the parties purported to efleot a partition 
of their properties by this deed whioh fell within the 
purview of 8. 49, ol. (a), Begistratioa Aot, and 
though the deed was admissible in evideuoe for the 
purpose of proving the faotum of partition, it coaid not 
be UBed for the purpose of proving that a particular 
property was allotted to the plaintlS upon partition as 
iiifl share. [Para 81 

BM further (assuming that 8. 5SA, T. p. Aot 

£ rtUion) } hat tilB house oould not be 
iMlated from the general saheme of partition ana the 
arrangement la respect thereof oould not be regarded 

*sa transfer within the meaning of 8. 58A orS. 54, 

I. 1% A0t. rp 

( , *®:O 0m ") BogiateaUon Aot. S. 49 

II, 5,0 Pte - 1 and 2; (’SO-Com.) T. P. Aot, a 63A, N. 6. ‘ 

aSmSuSSPS* ? ropert y Act 0M9). S. 53A- 
tition CablUty—SeCt ° n h “ 8 n ° •PP Ucat,on to par- 

Annotation; (-fiO-Oom.) T. P. Aot, 8. 68A, n! 6? 
MftO ABsam/17 & 18 


(c) Transfer of Property Act (1882), S. 53A--Act 
done in furtherance of contract—Payment of ®on- 
sideration. 

Per Thadani C. J .—An act which can be regarded 
83 baviDg been done in furtherance of the contract 
must consist of something more than mere payment 
of the consideration. [Para 10] 

Per Ram Labhaya J.— Payment of consideration 
for a transfer of immoveable property where trans¬ 
feree has in part performance of the contraot taken 
possession of the property or part thereof or where he 
being already in' possession oontinues to remain in 
possession in part performance ol the contract can be 
an act done in furtherance of the contract. (Para 16) 
Annotation: (’50-Com.) T. P. Act ,S. 53 A N. 10. 

(d) Transfer of Property Act (1882), S. 53A—Act 

in furtherance of contract—Transferee not in pos¬ 
session—It is not necessary to consider whe ther 
some other act has been done in furtherence of 
contract (Ram Labhaya J.). (p ftta 151 

Annotation : (’50-Com.) T. P. Act, S. 63A, N. 10. 

S. K. Ghose and P, Chaudhuri —for Appellant. 

B. C. Barua and N. Goswami—toi Respondents, 

Thadani C. J.—ThiB is a second appeal 
from the judgment and decree of the Special 
Subordinate Judge, A. V. D., dated 17 th April 
1946, by which he affirmed the judgment and 
deoree of tbe trial Court whioh had dismissed 
the plaintiff's suit with no order as to oosts. 

[ 2 ] The plaintiff brought a suit for a deck, 
ration of hiB right, title and interest in the 
property in Bait and for possession. The plaintiff 
and the defendants are brothers, and until lfith 
Ashar 1350 B.8., were members of a joint 
Hindu family. They owned certain anoestral 
and 8elf.acquired movable and immovable pro- 
pertiea, whioh they partitioned on 16th Aab.* 
1850 B. 8. Among the properties involved in the 
partition was the house in suit, valued at 
R3. 120 , and it was agreed between the three 
brothers that on the appellant paying a snm 
of ss. 80 to the other two brothers for their 
i share, the houre would stand allotted to the 
appellant. The appellant paid Ra. 80 to his bro¬ 
thers, the two defendants, but later when he 
attempted to dismantle the house and remove 
the materials, the defendants resisted him, as a 
result of whioh he brought the present suit. 

[8] The defence to the suit wag a denial 0 ! 
the averments made by the plaintiff. 

U) Upon tbe pleadings, the trial Court 
framed the following issues: 

1. Whether the house in question was legally allotted 

Sftr *{" °* 7 u D0 *. whether the plain- 

entitled to get his title declared in respeot ol the 

2. What relief, U any, 1b the plaintiff entitled to 1 
[5] On the first issue, the trial Court held that 

the partition of all the properties belonging to the 
three brothers was effeoted by a partition-deed, 
whioh was inadmissible in evidenoe, not having 
been roistered, and accordingly dismiss** the 
plaintiff s suit. 
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[6] The lower appellate Court agreed with this 
finding and held that the provisions of S. 91, 
Evidence Act were a bar to the reception of 
oral evidence as to the terms of the partition 
deed. 

[7] Mr. Ghose for the plaintiff-appellant has 
contended that the Courts below were in error 
in holding that the partition wa3 effected by a 
deed, that the deed was only a memorandum of 
partition which had been previously effeoted 
between the parties; assuming that partition was 
effected by a deed and that the deed was re¬ 
quired to be registered, nevertheless under the 
provisions of S. 49, Registration Act, it was per- 
missible to use the deed for collateral purposes; 
in any case, the value of the property allotted 
to the share of the plaintiff being less than 
Bs. 100, the document was not required to be 
registered, the sale having been completed by 
delivery of possession to the plaintiff in pur¬ 
suance of the agreement. 

[8] We are unable to accept any of the con¬ 
tentions raised on behalf of the appellant. The 
partition deed is in these terms: 

“Partition deed, executed by Taranath Sarma, Hang- 
eanath Sarma and Gopinath Sarma, on 16th Ashar 
1350. We divide our property, anoestral, self-acquired, 
movable and immovable, all debts, income, homestead, 
rupit land and others in equal three shares as detailed 
in the following paragraphs. We shall have no objec¬ 
tion to that hereafter. If any objects, it will not be 
tenable on the strength of this document. To this 
effect we execute this deed in sound mind and health : 

Division of Movable property. 

We divide in equal three shares the bell-metal and 
brass utensils and ocher copper utensils. 

2. Division oj Houses. 

The house on the eastern side, the cow-shed and 
gate-house, these three remain with Taranath. The 
house on the northern bhiti on the western side and 
tho house on the southern side and the thatched roof 
of the corrugated iron sheet house remain with me 
Hang-anath. The house on the northern side in the 
middle portion, the gate-house of the southern side and 
Btore-hou&e on tho western side remain with Gopinath. 
The C. I. sheet house minus the posts is valued at 
Bs. 120, out of which Rs. 40 having been paid eaoh to 
Taranath and H&Dgsanatb, the G. I. sheet house 
remain with me Gopinath. 

8 , • • • • *' 

It is’plain from the terms of the deed that the 
entire property belonging to the three brothers, and 
not only the house in dispute, was partitioned. 
We cannot isolate the house from the remaining 
property partitioned. The factum of the alleged 
partition as a whole cannot be gathered from 
the evidence of the plaintiff and his witnesses 
who have not said a word in their evidence about 
the general partition, but confined their evidence 
to the allotment of the house in dispute. We 
can find no justification for splitting the con- 
tents of the partition deed, isolating the property 
in suit, thereby encouraging a party to evade the 
provisions of the Registration Act or the 


Evidence Aot. Moreover, the deed does not say 
“we have divided our property;” it says "we 
divide our property,” making their intention 
clear that they were dividing the property in 
accordance with the deed itself, and not by any 
oral agreement. Their intention is further made 
clear by the words 

"If any one objects, it will not be tenable on th* 
strength of this document. To this effect we execute 
this deed in sound mind and health.” 

This recital leaves little room for doubt that the 
parties purported to effect a partition of their 
properties by this deed a — deed whioh falls 
within the purview of s. 49, cl (a), Registration 
Act. It may be conceded that the dead was admis¬ 
sible in evidence for the purpose of proving the 
factum of partition, but it cannot bo used for the 
purpose of proving that a particular property was 
allotted to the appellant upon partition as his 
share. As regards the contention that the proviso 
to S. 49, Registration Act permits an unregistered 
deed to be used as evidence of part performance 
of a contract for the purposes of 8. 63-A, T. P. 
Act, 1882 , I do not think 8. 63 a has any appli-. 
cation to a partition. Mr. Ghose argued that' 
taking over of the entire house on payment to 
the defendants of their 2/3rd share amounts to 
a transfer within the meaning of ss. 53A and 
64, T. P. Aot- Assuming that 8. 63 A applies 
to a partition, the allotment of this particular 
house was part and parcel of the general parti¬ 
tion of the properties belonging to the family 
and this particular arrangement which the three 
brothers arrived at between themselves, must be 
regarded as an arrangement to adjust the equities 
between them, and does not amount to a transfer 
of the property. For instance, so far as the other 
properties are concerned, they were not allotted 
to the respective parties for any consideration, 
bnt as a result of the partition, We cannot, there¬ 
fore, isolate the house in question from the 
general scheme of partition and regard it as a 
transfer within the meaning of 8. 63-A or 8. 64, 

T. P. Aot. 

[9] Mr. Ghose relied upon a deoision of the 
Madras High Court reported in Ahobilachariar 
v. Tulsiammal, a. I. B. (14) 1927 Mad. 830; (103 
I. C. 291), but the facts of that case are entirely 
different from the facts before us. In the case 
before us, the alleged partition took place some 
time in 1944, and shortly afterwards the plaintiff 
brought the present suit in 1944. There is noth¬ 
ing on the paper book before us to satisfy us 
that the plaintiff, in pursuance of the partition, 
wa3 in possession of this house. On the contrary, 
it appears that soon after the alleged partition, 
his two brothers resisted his attempt at taking 
possession. In the Madras case, possession of the 
property, upon partition, extended over a num- 
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ber of years, and that fact may have influenced 
the learned Jndge to apply by implication the 
terms of S. 63-A, T. P. Aot. It is to be observed 
that 8. 63 .a was not referred to in express terms 
by the learned Judge of the Madras High Court. 

[ 10 ] In the Madras case, apparently Rame- 
Ban J. was influenced by the faot that the divi¬ 
sion in status had lasted from 1910 to 1918 and 
that the brothers lived as divided brothers. In 
this case, as we have observed, the alleged 
partition took place in 1944 and shortly after, 
wards a suit was brought in 1944. It is, therefore, 
not possible to say, on the fact3 of this case, 
that the plaintiff was in possession of the house 
in dispute in pursuance of the partition. Assum¬ 
ing in this case that the plaintiff was already in 
possession, and that he continued in possession 
in part performance of the contract, the ques- 
tion arises whether he did some aot in further¬ 
ance of the contract. The aot relied upon by 
Mr. Ghose is the payment of Bs. 80 to the two 
brothers. But the payment of Rs. 80 was the con¬ 
sideration for the oontract, and cannot unequi¬ 
vocally be regarded as an act in furtherance of 
the contract. An aot whioh oan be regarded as 
having been done in furtherance of the contraot 
must consist of something more than mere pay. 
rnent of the consideration. We have, therefore, 
,oome to the conclusion that the plaintiff has 
failed to bring his oase within the purview of 
B. 63A, T. P. Act. 

. im -^he result is that the appeal is dismissed 
with costs. 

fia] Bam Labhaya J. —I agree in the con¬ 
clusion reaohed by my Lord the Chief Justice. 

I wish, however, to add a few remarks of mv 
own. ' 

. Ix8] 1 with the view that the document 
“ 9 aeation was a deed of partition by whioh 
the property was actually partitioned. It was 
not a memorandum of any faot whioh had 
already been accomplished. It was, therefore, 

0f S ' 17 ' Registration Act, 
and, therefore, inadmissible in evidence for 
showing that a particular portion or part of the 
property was allotted to a particular party. It 

H 41 divided 6tataa * 

[ 14 ] I am also inclined to agree that 8. 63 a, 

1. P. Aot has no application to partitions. The 

narSoH erB aU , tranflferfl consideration. A 
partition does not seem to be suoh a transfer as 

u referred to in that seotion. Persons between 

whom a property is partitioned are ooXe" 

The ownership of their shares vesta in them 

Wore partition. They do not acquire that owner. 

S ea l 0r *J° DBl i rftti . 0n on Potion, It merely 

r -i° n a ' l ° 0 ' Bha rers are in joint enjoy! 
meat by virtue of being oo-aharers. After parti. 
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tion they agree to enjoy their shares separately. 
The change in the manner of the enjoyment of 
the property should not amount to a transfer. 

[ 16 ] Mr. Ghose has relied on Ahobelachariar 
V. Tulsiammal, A. I. R. (14) 1927 Mad. 830 : (103 
I. C. 281), for showing that the equitable doctrine 
of part perfornance can apply to partitions. 
This case was decided before 8 . 63A was enacted. 
It is no authority for the proposition that parti¬ 
tions are covered by the language of the section, 
the oase having been deoided at a time when 
the section did not exist. The dootrine itself could 
have applied then even to partitions as s. 63A 
was not there to regulate its application. There 
is no justification left now for the application of 
that rule of equity to partitions. This, however, 
i3 a question which need not be deoided in this 
case as even assuming that 8. 63A applies to 
partitions it oannot be relied on by the plaintiff 
as he himself is suing for possession of the pro- 
party. The section can be relied on only by a 
transferee in possession. Even if plaintiff is 
treated as a transferee, he not beiDg in posses¬ 
sion of the property, the section does not come 
into play at all. To attraot the application of 
the seotion it is necessary that the transferee 
should have taken possession of the property or 
any part thereof or the transferee being already 
in possession should have continued in possession 
in part parformanoe of the oontraot. If this 
requirement is not satisfied, it is not necessary 
to consider whether some other aot has been 
done in furtherance of the oontraot. 

[16] Payment of consideration for a transfer 
of immovable property where transferee has in 
part performance of the oontraot taken posses- 
eion of the property or part thereof where he 
being already in possession continues to remain 
in possession in part performance of the contraot 
oan be an aot done in furtherance of the con. 
traot. I regret I am unable to agree to the pro. 
position that even where a transferee ia in 
possession of the property in part performance 
of the contraot, the payment of the consideration 
cannot be regarded as an aot in furtherance of 
the contraot. I do not find any warrant for that 
proposition in the language of the statute, nor 
has any authority been cited in its support. If 
possession of the property has not passed, mere 

? f federation may not be regarded 
as an act in furtherance of the oontraot as Buoh 
an act may be equivocal. But where transferee 

“ T*?' m only aot he may 

be in a position to perform in many oases would 

be the payment of consideration. In faot, in 

another case, no. s. a. 1784 of 1944 I have taken 

‘ bat the tfl . nd0r consideration by a 
transferee m possession not accepted by the 
transferor was an aot in furtherance of the con. 
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tract within the meaning of s. 53A. This view, 
however, does not affect the result of the case. 
The transferee i3 not in possession. He is suing 
for it. He cannot, therefore, avail of the provi. 
sions contained in 8. 53 A. The appeal, therefore, 
must be dismissed. 

v.B,B. Appeal dwnissei. 

A. I. B (37) 1950 Assam 132 [C . N. 50.] 
Thadani C. J. and Ram Labhaya J. 

Jalim Chand Saraogi — Petitioner v. The 
State . 

Criminal Revn. No. 11 of 1950, D/- 13thMarch 1950, 
against order of Magistrate, 1st Claes, Golaghat, D/- 
8 th Ootober 1948. 

Essential Supplies (Temporary Powers) Act 
(1946), S. 7 — Confiscation ot vehicle carrying arti¬ 
cles — Criminal P. C. (1898), S. 517. 

Under S. 7 the vehiole in whloh the articles are 
carried cannot be one of the items of property in 
respect of which an order made under the Ac? has 
been contravened and having regard to the restricted 
scope of the section the general provisions of 8. 617, 
Criminal P. C. cannot override the apecifio provisions 
in S. 7. , „ [Pft'aa 2,4,6] 

Annotation : (’49 Com.) Cr. P. 0., S. 517 N. 1. 

D. N. Medhi — for Petitioner. 

B. C. Barua Oovt. Advocate (Jr.) — tor the State. 

Thadani C. J— This is a revision application 
under the provisions of S. 439, Criminal P. 0., 
direoted against an order passed by the Magis¬ 
trate, First Class, Golaghat, dated 8th ootober 
1948 , by which in addition to ordering oonfisoa. 
tion of oloths, yarn and sugar, in respeot cf 
which offences under 8. 7 of Act xxiv (24] of 
1946 (Oentral) were committed, he confiscated to 
Government the truok whioh was used in the 
commission of the offence. 

[ 2 ] It is contended on behalf of the applicant 
that the order passed by the learned Magistrate 
purporting to be an order under the provisions 
of 8. 517, Criminal P. 0., was in reality, an 
order passed in pursuance of 8. 7 of Act XXIV 
[ 24 ] 1946 , which is in these terms : 

“7. (1) If any person contravenes any order made 
under S. 3, be shall be punishable with imprisonment 
for a term whioh may extend to three years or with 
tine or with both, and if the order so provides, any 
Court trying such contravention may direct that any 
property in respect of which the Court is satisfied 
that the order has been contravened, shall be forfeited 
to Bis Majesty 

It is plain lrom the langaage of 8. 7 that the 
order of forfeiture must be direoted against any 
property in respect of whioh the Court is satis- 
lied that the order has been contravened. The 
property in respect of which the order has been 
contravened, consists of cloths, yarn and sugar. 
The vehicle in which these artioles were carried, 
ie not one of the items of property in respect of 
whioh an order made under Act XXIV [24] of 
1916 has been contravened, 
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[3] Previous to the enactment of Act xxiv 
[24] of 1946, whioh is an Aot of the Indian Legia. 
latare and which received the assent of the 
Governor.General on 19th November 1916, there 
was an order passed by the Government of 
Assam on 27th September 1916 whioh contained 
the following provision : 

“A Court trying any contravention of this order 
may, without prejudice to any other sentence whioh il 
may pass, direct that any doth or yarn in respeot of 
which it is satisfied that such contravention has 
occurred, shall be forfeited to His Majesty." 

The langaage of 8. 7 of the Oentral Aot, in so 
far as it relates to-forfeiture, is strikingly similar 
to the language of 8. 20 , Assam Cotton Cloth 
and Yarn Dealers Licensing Order, 1946, dated 
27th September 1946. 

[4] Mr. Medhi for the petitioner contends 
that having regard to the restricted scope of 
8. 7, whioh does not empower a Court trying a 
contravention under Act xxiv [24] of 1946 to 
forfeit to the State the vebiole in whioh pro¬ 
perty whioh is the subject-matter of the 
oontravention, is carried, the general provisions 
of S. 617, Criminal P. C. cannot serve to over¬ 
ride the specific provision contained in 8- 7 of 
Aot xxiv [24] of 1946. In support of his| 
contention, he has referred us to two decisions 
of the Bombay High Court reported in Hansraj 
v. Emperor, A. I. R. (31) 1944 Bom. 292 : (16 
or. L. J. 482 F. B.) and Raghunath Krishna v. 
Emperor, A. I. R. (94) 1947 Bom. 239 : (I. L. B. 
(1946) Bom. 1069) and a decision of the Lahore 
High Court reported in Abdul Majid v. 
Emperor, a. I. R. (32) 1946 Lah. 149 : (47 Or. 
L. J. 130 F. B.). In Hansraj v. Emperor, 
A.I.B, (31) 1914 Bom. 292 : 46 Or. L, J. 482 F. B.). 
Divatia J. observed : 

"The words 'if the order so provides’ whioh cannot 
be regarded as redundant, must be given their plain 
meaning, and that meaning, in my vlow, is that 
although an ordor of confiscation can be mado by the 
Court in its discretion under S. 517, that discretion is 
not to be exercised in those oases In whioh the appro¬ 
priate authority issuing the order did not think it 
desirable that suoh discretion should be used. Rule 81 
(4) imposes speoial penalty for special offences oreated 
by that rule consisting in the oontravention of any 
order made nnder the rule, and when It expressly eays 
that the order of confiscation oan be made if it Is so 
provided in the order whioh is beiDg oontravened, 
it mast be take to mean that if the order is silent 
about it, no order of confiscation, and in some orders 
issued before the amendment, the power of dUposal of 
of property oan be made." 

Lokur J. observed : 

"Penal statutes have to be striotly construed in favour 
of the sabject. This is particularly so In the case of 
enactments whioh oreate new offences for meeting an 
emorgenoy and seek to penalise acts whioh, in normal 
times, would not amount to an offenoe," 

In the seoond case reported in Raghunath 
Krishna v. Emperor, A. I. B. (34) 1947 Bom. 
239 : (i. L. B. (1916) Bom. 1069), the Divi- 
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aion Bench consisting of Sen and Gajendragad- 
bat JJ., followed the previona deoiaion of the 
Foil Benoh of the Bombay High Court repotted 
in Hansraj y. Emperor, A. I. R. (91) 1914 
Bom 293 ! (46 or. L. J. 482). 

[6] The Full Bench of the Lahore High 
Court, Abdul Majid v. Emperor, A. I. R. (92) 
1946 Lab. 149 : (47 Cr. L. J. 130) consisting 
of Harries 0. J., Teja Singh and Khoala JJ., 
also took the same view aB was taben by the 
Full Benoh of the Bombay High Court. 
Harries 0. J., obeserved: 

“It appears to me dear that R. 81, 6ub-r. (4), 
Defenoe of India Rales, Impliedly limits the operation 
of S. 617, Criminal P. C. To hold otherwise would 
be to bold that the wotda ‘if the order so pro¬ 
vides’ in B. 81, eub-r. (4), Defence of India Rules are 
rednndant and absolutely meaningless. If the learned 
Magistrate oonld confiscate this oil, though the order 
was silent as to confiscation, then the words whioh I 
have referred to, mean nothing whatsoever. On the 
other hand, If the argument of the petitioner be accept¬ 
ed that confiscation can only be ordered if the order bo 
provides, then dne weight and'meaning is given to these 
words. Meaning mast be given to every word In a 
Section, wherever possible, and the Dataral construc¬ 
tion of B . 81, eub-r. (4), Defence of India Buless, is this 
is that if the order, oontraventlon of whioh is alleged, 
provides for confiscation, then the property whioh is 
the snbjeot-matter of the proceedings, can be confleoa- 
ted. On the other hand, if the order does not bo pro¬ 
vide, then there ia no power of confiscation/' 

[6] With respect, we are iu agreement with 
the view expressed by the learned Judges of the 
Bombay and Lahore High Courts. 

(71 The result is that the application is allow- 
ed, the order of the learned Magistrate oonfis- 
eating the truok (ex. i) is set aside. 

[8] The seourity bond furnished by the 
petitioner is dieoharged. 

(9] The Bole is made absolute. 

Bam Labbaya J.— I agree. 

D,H ’ Ru le made absolute. 

A. I. B. (37) 1960 Assam 183 [O.N. 61.] 

Thadani C. J, and Bam Labhaya J. 
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Where certain lands are acquired by Government 
and certain amount ia fixed aa compensation, a suit for 
declaration of the right of the plaintiffs to the entire 
amount of compensation set apart for the defendants, 
who claim to be occupancy tenants of the acquired 
land, to which Government is not a party, ia not hit by 
the proviso to 8. 42, as there is no further relief which 
can be claimed against the defendants. [Para 15] 

Annotation : (’46-Man ) Specific Relief Act, 8. 42, 
N. 7. 

(c) Landlord and tenant—Occupancy rights — 
Nature of. 

Occupancy ryots are not, In the strict eenee of tho 
word, mere tenants to whom the right to enjoy the pro¬ 
perty alone b&a been transferred; occupancy rights are 
heritable and transferable and cannot be regarded merely 
as rights accruing upon a lease. [Para 17} 

(d) Defence of India Rules (1939), S. 75A (3)— 
Requisition followed by acquisition without sur¬ 
render of property — Rights o l claimants to com¬ 
pensation. 

The words “and the period of reqnisition thereof 
shall end" in eub-r. (3) of R. 75A, Defence of India 
Roles, mean that when there Is requisition followed by 
acquisition without surrendering the property the rights 
of the claimants have to be determined as though there 
was no requisition in the firet instance. The rights of 
the olaimants do not become extinct even if they ooase 
on requisition. [Para 17] 

(c) Civil P. C. (1908), Ss. 100, 101-Admissibility 
of evidence—Objection that particular document is 
not duly proved cannot be taken for first time in 
second appeal. [Para 19] 

Annotation : (’44-Com.) Civil P. C., Si. 100-101, 
N. 27. 

(0 Civil P. C. (1908), O. 1, R. 3-Suit arising out 
of same transaction. 

Where the plaintiffs’ right to relief arises out of the 
compensation determined by the Government for land 
acquired under the Defenos of India Rules, and they 
sue for a declaration that they are entitled to the 
amount of compensation set apart for the defendants 
who olaim to be the oooupanoy tenants of the land, the 
suit is not bad for multifariouflnesa as the same 
common question of law and fact would have arisen if 
separate suits had been brought against each of the 
defendants. [p ftra 21 ) 

(g) Defence of India Rules, (1939), S. 75A — 
Acquisition under—Owners of property — Position 
of, vis-a-vis Government. 

ObiUr. — No question of lenanoy, contractual or 
statutory, arises between the Government and the 
owner of the property upon requisition under the De¬ 
fence of India Rules. What happens is that upon requi- 
■itlon when the Government take possession of the 
property, the olaimants are kept out of it, and as the 
Government take possession in pursuance of their statu¬ 
tory powers they must pay compensation for suoh 
possession, and one of the ways in whioh suoh compen¬ 
sation might be determined is to determine what rent 
the landlord would receive if he were to let or had let 
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a declaration that the defendan-3 had not 
acquired oocupaney right in the lands in suit, 
and that the plaintiffs alone were entitled to the 
compensation awarded for the acquisition of the 
lands, with no order as to costs. 

[ 2 ] Twenty. three plaintiffs brought the present 
suit against 151 defendants for a declaration that 
the defendants had not acquired any occupancy 
rights in the lands described in schedule Kha, 
and that they alone were entitled to compensa- 
tion for the acquisition of the lands. 

[3] The facts material to the appeal are these: 
The lands iD suit are situated iu the Tillage oi 
Garpandu Kumarpara in mouza Ramcbarani. 
Periodic patta n. K. no. 10 comprises an area 
of 22 bighas 3 kathas 16 lessas; periodic patta 
N. K. No. 6, an area of 23B 25 9L; periodic patta 
N. K. No. li, an area of 45B-2K-9L; periodic 
patta n. K. No. 13, an area of 233. IK. 17L; 
periodic patta N. K No. 17, an area of 23B1K- 
1L; N. K. patta no. 19 an area of 23B-3K-UL; 
N. K. patta No. 3 comprises an area of 45B-2K- 
9L; and N. k. patta No. 4, an area of 25B. 0K- 
17L. 

[ 4 ] Oat of patta No. 10 comprising an area of 
22B-3K 1CL, the area acquired wa3 8B 1K-10L; the 
compensation for this area acquired was assessed 
at Rs. 2075. Out cf patta No. 6 comprising an 
area of 23B-2K. 9L, an area of 6B-OK.-7L was 
acquired: the compensation for this area being 
assessed at Rs. 1272-8; out of patta No. 14 com. 
prising an area of 45B 2K-9L, an area of 5B OK- 
3L was acquired, the compensation for this area 
being assessed at Rs. 1257.4; from patta No. 18 
comprising an area of 23B 1K-17L, an area of 
2B uK-llL was acquired, the compensation for 
this being assessed at Rs 626-8; from patta No. 17 
comprising an area of 23B-1K-1L, an area of 2B- 
OK 1L wa3 acquired, the compensation being asses- 
sed at Rs.:30 2 8; from patta no. 19 comprising an 
area of 23B-11L, an area of 2B-3K-9L was acquir¬ 
ed, the compensation being assessed at rs 672-8; 
from patta No. 8 comprising an area of45B.2K-9L, 
an area of SB-lK 15L was acquired, the compensa¬ 
tion beiDg assessed at Rs. 637-8; out of patta no. 4 
comprising an area of 29B-OK.17L, an area of 
1B-3K-5L was acquired, the compensation being 
assessed at Rs. 530. The total compensation for 
the area acquired amounts to Rs. 7477. 

[6] Patta No. 10, at the date of the requisi¬ 
tion, stood in the name of plaintiffs 1, 2. 3 and 
pro forma defendants 101 to 114; patta No. 6 stood 
in the names of plaintiffs 4 to 6, and pro forma 
defendants 95 to 100 ; patta No. 14 stood in the 
names of plaintiffs 10 to 20; patta No. 18 stood in 
the names of plaintiff 7 and pro forma defendants 
95 and 115 to 118; patta No. 17 stood in the 
names of plaintiff 8 and pro forma defendants 
117 and 118 ; patta No. 19 stood in the names of 
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plaintiffs 9 and proforma defendants 95,117 and 
118; pitta no. 3 stood in the names of plaintiffs 
21, 22 and pro forma defendants 119 and 120; 
patta No. 4 stood in the names of plaintiff 23 and 
pro forma defendant 121 . 

[6] The lands described in Schedule Kha 
were requisitioned by the Government of India 
under its Notification no. 132/41/67, dated 6th 
May ‘ 42 . In due course, notices were issued for 
evicting the plaintiffs and the defendants who 
were then in occupation of the busti lands. In 
due course, the plaintiffs and the defendants 
handed over possession of the lands requisition- 
ei to the Military authorities. Three years 
later on 25th May ‘45, the lands which had been 
previously requisitioned, were permanently 
acquired for the Railway Department under the 
Defence of India Act, and notices were duly 
served on the plaintiffs and the defendants on 
25th May ‘ 45 , by which the Government required 
the parties to submit within a month their claims 
for compensation for the booses, trees and crops 
standing thereon. 

[7] The Land Acquisition Staff of Gauhati 
assessed the value and prepared lists showing 
the plaintiffs and the defendants as being entitl¬ 
ed to compensation. The Land Acquisition 
Officer took the view that the defendants as 
occupancy tenants, were entitled to ith of the 
amount assessed a3 compensation. The plaintiffs 
objected to the setting apart of ith shire of the 
amount assessed for the benefit of the defendants, 
and contended that they were entitled to the 
whole amount. The Deputy Commissioner, 
Eamrup, passed an order requiring the plaintiffs 
within one month from 20th March '46 to file a 
Euit for a declaration that the defendants were 
not entitled to get aoy share of the compensa¬ 
tion assessed. In due course, the plaintiffs 
brought the present suit for a declaration. 

[ 9 ] In the plaint, the plaintiffs described the 
defendants as tenants-at-will. The defendants 
denied that they were tenants-at-will and con¬ 
tended that they had acquired occupancy rights; 
they conceded that the distribution as proposed 
by the Deputy Commissioner was just and equit- 
able. 

[ 9 ] On the pleadings, the trial Court framed 
the following issues : ( 1 ) Whether the suit i3 bad 
for multifariousness ? (2) Whether the defen. 
dants are tenants-at.will or are ocoupanoy and 
permanent riots ? (3). Whether the tenancy was 
determined as alleged and defendants lost their 
occupancy rights ? ( 4 ) Whether the defendants 
are entitled to any portion of the valuation 
made by the Acquisition Officer ? (5) Whether 
the euit is barred by waiver and aoquiesoenoe ? 
(6). Whether the plaintiffs have put proper court- 
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? (7) What relief or reliefs, if any, are the 
parties entitled to ? 

[I0l At the trial, the plaintiffs contended that 
the defendants had already received compensa- 
tion for the houses and orop3 and that the rela¬ 
tionship between them and the defendants as 
landlords and tenants-at-will bad terminated on 
the requisition of the property by Government 
in 1942' As a result of ita findings on the issues 
framed, the trial Court decreed the plaintiffs’ 
suit negativing the right of the defendants to 
any share of the compeneation assessed. 

[11] Mr. Borah for the appellants has con¬ 
tended that the suit, as framed, did not lie, 
that in any case, the suit was incompetent as 
the plaintiffs’ rights and remedies were govern¬ 
ed by B. 75-A, Defence of India Rules, framed 
under the Defence of India Aot, 1935, which is 
in thes3 terms : 

"75A. Requisitioning of Properly.— (1) If in the opi¬ 
nion of the Central Government or the Provincial 
Government, it is necessary or expedient so to do for 
securing the defence of British India, publio safety, 
the maintenance of publio order or the efficient pro¬ 
secution of the war, or for maintaining supplies and 
services essential to the life of the oommuninty, that 
Government may by order In writing requisition any 
property, moveable or immoveable, aod may make 
guoh further orders as appear to that Government to 
be necessary or expedient in connection with the 
requisitioning : 

Providod that no property used for the purpose of 
religious worship and no suoh property as 19 referred to 

in R, 66 or In R. 72 shall be requisitioned under this 
-rule. 

(2) Where the Central Government or the Provinolat 
Government has requisitioned any property under 
flub-r. (1), that Government may use or deal with the 
•property In suoh manner as may appear to it to be 
expedient, and may acquire it by serving on the owner 
•jnereoi, or where the owner is not readily traoeable or 
ownership is in dispate, by publishing in the offi- 
Gazette, a notice stating that the Central or Pro¬ 
vincial Government, &b the case may be, has deoided to 
acquire it m pursuance of this rule. 

<8) Whero a notice of acquisition is served on the 
nwner of the properly or published in the official 
Gaietto under sub-r. (2), then at the beginning of the 
day on which the notice is so served or published ; the 
property shall vest In Government free from any 
PlNJg®, Uen or other similar encumbrance, 
?^ °[ ih * wqaWNon thereof shall end. 

t+ W Whenever In pursuance of sub-r. (1) or sub-r. (2), 
the Central Government or the Provincial Government 
requisitions or acquires auy moveable property, the 
•owner thereof shall ba paid such compensation as that 
•Government may determine : 

, that, where immediately before the requiel- 

iion, the property was, by virtue of a hire purchase 
agreement, in the possession of a person other than the 
owner, the amount determined by Government as the 
total compensation payable in respeot of the requisition 
or acquisition shall be apportioned between that person 
the owner in suoh manner as an arbitrator appoin¬ 
ted by the Government in this behalf may deolde 
to be just. * 

* (6) The Central Government or the Provincial 
Government may, with .a view to requisitioning any 


property under sub-r. (1) or determining the compen¬ 
eation payable under sub-r. (4), by order— 

(a) reqaire any person to furnish to each authority 
a3 may ba specified in the order such information in 
his posseasion relating to the property as may be so 
specified; 

(b) direct that the owner, occupier or person in 
possession of the property shall not without the per¬ 
mission of Government, dispose of it or where the pro¬ 
perty is a building, structurally alter it till the expiry 
of suoh period a9 may be specified, in the order. 

(5i) Without prejudice to any powers otherwise con¬ 
ferred by these Rules, any person authorised in this 
behalf by the Central Government or the Provincial 
Government may enter any premises and Inspeot such 
premises and any property therein or thereon for the 
purpose of determining whether and, if so, in what 
manner, ad order under this rule should be made in 
relation to such promises or property, or with a view 
to securing compliance with any order made under thi9 
rule. 

(6) Any orders made, and any action taken, under 
or in relation to Rr. 76, 79 or 83 before 16th May 
1942, shall be deemed to have been made or taken 
under or in relation to this Rule and to be as valid aa 
if this rale had been then in force. 

(7) If any person contravenes any order made under 
this rule, he shall be punishable with imprisonment for 
a term whioh may extend to three years or with find 
or with both/* 

[12] The record of the oase shows that the 
notices of acquisition were duly served not only 
upon the plaintiffs but also upon the defendants. 
It is reasonable, therefore, to suppose that the 
Government regarded both the plaintiffs and the 
defendants as owners of the property. The only 
other olass of persons whioh iB recognised under 
R. 75-A are the hire-purchasers under a hire- 
purchase agreement. The rest of the sub.rulea 
of R. 76-A deal with the prooednre to be followed 
in determining the compensation payable under 
aub-r. (4). 

[18] Mr. Borah’s contention that the present 
suit Wft9 not competent in virtue of s. 19 , Defence 
of India Aot, we think, is not well founded. 
Seotion 19 , Defence of India Aot is in these 
terms: 

"19. Compensation to 5s paid in accordance with 
certain principles for compulsory acquisition of immo¬ 
vable property etc.—Where by or under any rule made 
under this Aot any action h taken of the nature descri¬ 
bed In sub-s. (2) of 8. 299, Government of India Act, 
1985, there shall be paid compensation the amonnt of 
whioh shall be determined in the manner, and in 
accordance with the principles, hereinafter set out, that 
is to say: 

(a) Where the amount of the compensation tan be 
fixed by agreement, it shall be paid In accordance with 
such agreement. 

(b) Where no suoh agreement can ba reaohed, the 
Central Government shall appoint as an arbitrator a 
person qualified under eub-a. (8) of 3. 220 of the above- 
mentioned Aot for appointment ftq % Judge o! a High 
Court 

(o) The Central Government may, in any particular 
case, nominate a person having expert knowledge afl 
to the nature of the property acquired, to assist the 
arbitrator, and where suoh nomination ia made* the 
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person to be compensated may also nominate an asses* 
eor foi the said pnrpo=e. 

(d) At the commencement of the proceedings before 
tho arbitrator, the Central Government and the person 
to be compensated shall state wbat In their respective 
opinions is a fair amount of compensation. 

(e) The arbitrator in making his award shall have 
regard to : 

(1) the provisions of snb-s. (1) of S- 23, Land Acqui¬ 
sition Act, 1694, so far as the same can be applicable ; 
and 

(ii) whether the acquisition i 0 of a permanent or 
temporary character. 

(f) An appeal shall lie to the High Court against an 
award of an arbitrator except in oases where the 
amount thereof does not exceed an amount prescribed 
In this behalf by rules made by the Central Government. 

(g) Save a9 provided in this section, and in any rule 
made thereunder, nothing in any law for the time 
being in force shall apply to arbitrations under this 
Seotion. 

(2) The Central Government may make rules for the 
purpose of carrying into effect the provisions of this 
section. 

(3) In particular and without prejudice to the gene¬ 
rality of the foregoiDg powers such rules may pre¬ 
scribe— 

(a) the procedure to be followed in arbitrations under 
this section; 

(b) the principles to be followed in apportioning 
the costs of proceedings before the arbitrator and on 
appeal; 

(o) the maximum amount o( an award againBt which 
do appeal shall lie.” 

[14] Mr. Borah contends that the proper 
remedy of the plaintiffs was to seek arbitration 
under S. 19, Defence of India Act 1935, and not 
to bring a suit. The contention is manifestly 
based upon a misunderstanding of the provi. 
sionB of 8. 19 of the Aot. Under S. 19 of the 
Aot, the appointment of an arbitrator is con. 
templated only when there is no agreement 
between the Government and the owners of the 
property. Section 19 does not contemplate ap. 
pointment of an arbitrator for the purpose of 
settling disputes involving rights of parties in 
the matter of the apportionment of the compen¬ 
sation. The question of apportionment of oom- 
pensation as between the claimants is not to 
be decided under the Defence of India Aot or 
the rules framed thereunder. Mr. Borah at¬ 
tempted to argue that there was no agreement 
between the Government on the one hand and 
the plaintiffs and the defendants on the other as 
to the amount of compensation to be fixed. 
So far as the plaintiffs are oonoerned, their 
Advooate has frankly stated that his clients 
have never disputed the compensation fixed by 
Government and that, in fact, all the parties 
had agreed to the amount eo fixed. This state- 
ment of the plaintiffs' advooate is substantiated 
by what the defendants have stated in para, 
graph 6 of their written statement whioh is in 
these terms. [After quoting Para. 5, his Lord- 
Bhip proceeded:] We are satisfied that there 
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was an agreement between the plaintiffs and| 
the defendants on the one hand and the Govern.) 
ment on the other as to the amount fixed asj 
compensation by Government. 

[ 16 ] It was next contended by Mr. Borah 
that the suit being one for a declaration only 
without any consequential relief, no decree 
could have been passed in view of the provisions 
of s. 42, Speoifio Relief Act. The proviso to 
S. 42 is in these terms: 

"Provided that do Court shall make any such decla¬ 
ration where the plaintiff, being able to seek further 
relief than a mere declaration of title, omit9 to do so.” 
It is plain that in this case the plaintiffs are 
not able to seek any further relief as against 
the defendants. The plaintiffs' suit is clearly for 
a declaration of their right to the entire sum 
of Bs. 7000 odd set apart by Government for 
the benefit of the defendants. The amount olaimed 
by the plaintiffs is not in the possession of the 
defendants; it is in the possession of Govern¬ 
ment who are ready to pay it to the plaintiffs 
if their right to it is deolared by a Oourt of 
law. The Government not being a party, the 
plaintiffs cannot obtain relief in the matter 
of the payment of the amount from Govern¬ 
ment by a decree. 

[ 16 ] Out of the 121 defendants 94 have ap. 
pealed. Mr. Borah for the appellants has drawn 
oar attention to an inconsistency in the ope¬ 
rative part of the judgment in whioh it is de¬ 
clared that the defendants have no ocoupanoy 
rights in the buiti lands, whereas the finding of 
the trial Court on issue No. 2 is in these terms: 

"I hold that the defendants were oocupancy ryots 
at the time they were made to vacate these lands." 

Mr. Borah oontends that upon this finding, the 
defendants were dearly entitled to the entire 
sum of Rs. 7,000 odd whioh has been set apart 
as their share, the share of the plaintiffs having- 
been withdrawn by them. 

[ 17 ] Mr. Ghose for the respondents has at- 
tempted to explain the inconsistency by stating 
that wbat the learned Judge meant was that 
notwithstanding the faot that the defendants were 
ocoupanoy tenants at the date of the requisition, 
they were not so at the date of the acquisition, 
the relationship between the plaintiffs and the 
defendants as landlords and tenants having 
ceased at the date of the requisition. The ex- 
planation, though plausible, ie not convincing. 
Ocoupanoy ryots are not, in the striot sense of I 
the word, mere tenants to whom the right to 
enjoy the property alone has been transferred; 
ocoupanoy rights are heritable and transferable 
and oannot be regarded merely as rights accru¬ 
ing upon a lease. I am unable to accept the 
position that when there is a requisition of pro¬ 
perty under the Defence of India Rules in the 
first instance, followed by acquisition without* 
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sue tendering the property, the rights ol the 
olaimants have to be ascertained first with 
reference to the requisition and, if those rights 
oeaae upon requisition, they must be regarded 
as extinot if there is a subsequent acquisition, 
even though there is no surrender in the interval. 
The aooeptance of this contention would militate 
against the word9 " and the period of requisition 
thereof shall end ” in sub-r. (8) of B. 76A, 
Defence of India Rules. These words in sub-r. (3) 
mean that notwithstanding the faot that when 
there is requisition followed by acquisition, the 
rights of the olaimants have to be determined 
as though there was no requisition in the first 
instanoe. I, therefore, propose to examine the 
finding of the trial Court whether the appel¬ 
lants have established their status a9 occupancy 
tenants. 

[ 18 ] Mr. Borah argued that all the appellants 
have succeeded in establishing their status in 
view of the faot that the plaintiffs failed in their 
allegation that they were tenants at will. It iB 
true that the plaintiffs failed to establish that the 
defendants were tenants at will, but it was not 
the case of the-plaintiffs that the defendants were 
occupancy tenants; that was the oase of the 
defendants, whioh they had to establish. The 
question, therefore, arises whether all the defen¬ 
dant-appellants have succeeded in proving their 
status as oooupanoy tenants. The evidenoe on 
thiB issue is to be found at pp. 28, 29, 81, 81, 85 
and 1 M of the paper-book. [Aftor discussing the 
evidence and holding that only defendant 21 has 
Buooeeded in establishing his status as oooupanoy 
tenant and that defendants 60 and 61 have not, 
his Lordship proceeded,] 

[19] The only reliable evidenoe whioh appears 
on the reoord is Bx. F a copy of a oheeta of SO 
years of Bamoharani mouza, 1933-28. Mr. Ghose 
for the respondents contended that Bx. P has 
not been duly proved. We are, however, unable 
to entertain this objeotion for the first time in 
this Court. No objeotion appears to have been 
taken to the reception of bx. F at the trial. 
Mr. Ghose oontends that even if Bx, F were 
taken into consideration, it serves to establish 
that defendants 21 , 82 and 87 only were ooou- 
panoy tenants. We think this contention must 
be upheld. Mr. Borah for the defendants was 
unable to point out from Bx. p that any other 
defendants had aoquired oooupanoy rights. Ex¬ 
hibit f contains, with the exception of defen. 
aants 82 and 87, the names of persons who are 

defendants in the suit. Mr. Borah urged 

* he otfa 8r defendants did not give evidenoe 
at the trial because they relied upon the evidence 
of the three defendants and the 2 other wit. 
Besses; that, in any oa9e, the failure of the 
defendants other than defendants 21 , 82 and 87 


to depose to their status was due to the manner 
in whioh the suit was framed—suit in whioh 23 
plaintiffs had impleaded 121 defendants, not¬ 
withstanding the fact that the title of the 
plaintiffs and the defendants was to be found in 
different pattas. In other words, in his submis¬ 
sion, as the suit was bad for multifariousnesB 
the plaintiffs were not entitled to take except 
tion to the failure of the defendants other than 
defendants 21, 32 and 37, to depose to their 
status. It is to be observed, however, that this 
aspeot of the case was not argued or pressed in 
the Court of first instance. For the first time; 
Mr. Borah raised this question in reply to the 
respondents’ advocate's address. Even so, we 
decided to permit Mr. Borah to address us on 
this aspect of the case. 

[ 20 ] It is plain that unless Mr. Borah suc¬ 
ceeds in taking the suit out of the purview of 
O. 1, B. 8, Civil P. 0., the objeotion as to multi, 
fariousness must fail. Order 1 , b. 3 is in these 
terms: 

"3. Who may be joined'as defendants —All persons 
may be joined as defendants against whom an; right 
to relief in respeot of or arising out of the same act or 
transaction or aeries of aot3 or transactions is alleged 
to exist, whether jointly, severally or in the alternative, 
where, If separate soils were brought against euoh per¬ 
sons, any oommon question of law or fact would arise.” 

[ 21 ] Mr. Borah oontends that the plaintiffs' 
right to relief in this oase doeB not arise out of the 
same act or transaction or series of acts or 
transactions, bo as to attract the provisions of 
B. 3. But we think the plaintiffs’ right to relief 
clearly arises out of the compensation deter¬ 
mined by Government for the land aoquired 
under the Defenoe of India Rules. We are an 
able to acoept Mr. Borah’s oontention that the 
aot or transaction in this oase is not the oom- 
penHation assessed by Government but rather a 
series of aots or transactions resulting in the- 
deprivation of the rights of the plaintiffs and the 
defendants in the property aoquired. It is true- 
that upon acquisition, the plaintiffs and th& 
defendants lost all rights in the property, but 
it is equally true that upon a statutory acquisi¬ 
tion under the Defenoe of India Rules, no rights 
remained with the persona whose landB were 
so acquired, except the right to compensation. 
The right to relief, therefore, of both the plain, 
tiffs and the defendants arose as a result of the 
amount fixed by Government as compensation* 
In this view, it is plain that if separate suits 
had been brought against the defendants or eaob 
of them by the plaintiffs or each of them, the 
common questions of law and faot would have 
been (l) whether the defendants were oooupanoy 
tenants ( 2 ) what compensation, if any, were they 
entitled to ? 
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[ 22 ] Tbs legal position of the Goverment 
vis a-vis the persons whose lands are acquired 
under the Defence of India Rules has been 
stated by the learned Judges of the Cal¬ 
cutta High Court in “ Province of Bengal v. 
Board of Trustees for the Improvement of 
Calcutta A. I. R. (33) 1916 cal. 416 : (227 I. 0. 
117). With respect, I agree with all that the 
learned Judges have stated except in one parti¬ 
cular, where the learned Judges have regarded 
the position of Government vis-a-vis the owners 
of the property upon requisition a3 amounting to 
a statutory tenancy in favour of Government. 
.With all respect, I do not think any question of 
tenancy, contractual or statutory, arises between 
!the Government and the owners of the property 
upon requisition under the Defence of India 
Rules, What happens is that upon requisition 
when the Government takes possession of the 
property, the claimants are kept out of it, and 
as the Government have taken possession in 
pursuance of their statutory powers, they must 
pay compensation for such possession, and one 
of the ways in which such compensation might 
be determined is to determine what rent the 
landlord would receive if he were to let or had 
let out the property to a tenant. If the learned 
Judges of the Calcutta High Court meant this 
when they said that there wa3 a statutory ten¬ 
ancy created between the Government and the 
persons who were kept out of p035633ion upon 
requisition under the Defence of India Rules, I 
would be content to endorse it. 

[23] On the merits of the appeal, we have 
come to the conclusion that defendants 21, 32 
and 37 only have established their etatus as 
occupancy tenants. The Calcutta High Court had 
occasion to consider the right of occupancy 
ryot3 upon acquisition of land under the Land 
Acquisition Act. Garth C. J., delivering the judg¬ 
ment of the Division Bench observed: 

“The parties who usually suffer most from lands 
beiDg taken for Government purposes are either the 
rycts with right of occupincy, or the holders, whoever 
they may be of the first permanent interest above the 
occupying ryots. The actual occupier is of course turned 
out by the Government, and if he is a ryot with a right 
of occupancy, he loses the benefit of that right, besides 
being driven possibly to find a holding and a home 
elsewhere; and the holder of the tenure immediately 
superior to the occupying ryots, whatever the nature of 
his holding may be, loses the rent of the land taken 
during the period of his holding. These two classes, 
therefore, would, generally speaking, be entitled to the 
larger portion of the compensation, and if the darpatni- 
dar in this Instance belongs to the latter class, the 
larger portion of the compensation ought presumably, 
to have gone to him." 

We bave accordingly come to the conclusion 
that defendants 21, 32 and 37 who have establish- 
ed their status a3 occupancy ryots, should be 
awarded compensation. There is no evidence 


before U3 to indicate to what share of ths com. 
pensation determined by Government an oocu. 
pancy ryot is entitled, vis-a-vis the owner. In 
the absence of such evidence, it is to be supposed 
that if compensation is awarded to more than 
one person and their ehares inter se cannot, with 
any degree of certainty, be ascertained, they 
would be entitled to an equal share. Happily in 
this case it is not necessary to determine the 
ehares of defendants 21, 32 and 37 as they have 
claimed a stated sum and Mr. Ghose has stated 
that the plaintiffs will not withdraw the amount 
claimed by these 3 defendants. We would accor- 
dingly modify the judgment and decree of the 
trial Court by declaring the right of the plain, 
tiffs to the entire amount lying in deposit with 
Government le=3 the amount which has been 
claimed by defendants 21, 32 and 37. 

[24] The trial Court made no order as to 
costs of the suit presumably in view of the 
peculiar circumstances of the case. We allow the 
appeal to the extent of the modification to which 
we have referred, with no order as to costs. 

Ram Labhaya J—I agree. 

D.R.B. Appeal partly allowed. 

A. I. R. (37) 1950 AsBam 138 [C. N. 62.] 
Ram Labhaya J. 

Dhanaram Namasudra and others—Peti. 
tioners v. Kalicharan Namasudra—Opposite 
Party. 

Criminal Revn.No. 57 of 1919, D/- 17th March 1950. 

Criminal P. C. (1898), S. 133 (l)-Channel used 
by public—Obstruction. 

Where a chaonel can lawfully be used by the public 
for 6 months when there Is water in it, the application 
of 9.133 i3 clearly attracted if the people are preven¬ 
ted by tbe obstruction created by the person proceeded 
against from plying boats in the channel. [Para 9] 

Annotation: (’49-Com.) Cr. P. C., S. 133, N. 13. 

B.C- Barua—tor Petitioners. 

J. .C Sen and R. K. Chaudhury—lot Opposite 
Party. 

Order. —An order under 8.137 f3), Criminal 
P. 0. directing removal of an obstruction from 
a water channel within 14 days of the order was 
passed against 8 persona on 30th June 19i9. On 
a petition of revision against this order, the 
learned Sessions Judge, L. A. D., after oonsi- 
dering the evidence in the case came to the con¬ 
clusion that question involved was one of faot 
and that there was no sufficient ground for a 
reference of the matter to this Court. He rejeo- 
ted the petition therefore. 

[ 2 ] Three out of the 8 persons against whom 
the order was made have come up on revision to 
this Court. 

[ 3 ] The case for the 0. P. Kalioharan Nama¬ 
sudra, on who36 complaint the order in question 
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was passed, was that the petitioners along with 
others had constructed a bund over a ohannel 
whioh opened up during the rains,in order to 
catob fish there. It was also stated that this act 
was likely to lead to a breaoh of the peace. The 
petition was sent to the 0/0. Hajo Police Station 
for enquiry and report. From the report itappea. 
red that the petitioners with others had construe- 
ted a bund in the ohannel whioh connected 
Pifckati Beel to Lakbaitari river. The enquiry 
further revealed that there was apprehension of 
the breach of the peace also. The police report 
formed the basis of the proceedings under s. 183, 
Criminal P. 0. 

[4] The case of the and party wa3 that the 
ohannel in question was not a publio one and 
S. 133, Criminal P. 0., bad no application to tbe 
faots of the case. 

[6] Besides the complainant, Kalioharan 
Namasudra, two other witnesses were examined 
on his behalf. Tbe petitioners examined only one 
witness, tbe Mandal of the lot in which the 
ohannel is situate. The complainant’s witnesses 
stated that the obstruction in question prevented 
people from plying boats in the channel. The 
witness on behalf of the and party admitted that 
a bund had been constructed by the petitioners 
for purposes of catobing fish. He stated that it 
did not oause any obstruction to boats as when, 
ever boats oame near the bund it was opened. 

[6] On this evidence the learned Magistrate 
passed the order, tbe correctness of whioh has 
been assailed by this revision petition. The lear. 
ned Judge was evidently of the view that the 
members of the publio bad acoess to tbe ohannel 
for 6 months when there was water in the 
channel and that they could lawfully ply boats 
therein. This finding receives support from the 
statement made by the Mandal of the lot who 
appeared as awitcess on behalf of the petitioners. 

17] The learned counsel for the petitioners 
contends that the ohannel was private property 
and the dispute between the parties relates to 
private rights. Section 183, therefore, he argued, 
could not be applied to the faots of this oase. In 
support of his contention be relied on In re 
Ja&wantsangji Fatesangji, ss Bom. 988 and 
Jagapnath Sahu v. Parmeshwar Narayan, 86 
ALL. 209: (A. I. R. (1) 1914 ALL, 218; 15 Or. L. J. 
389), 

18] In the Bombay case it was deoided that 

" h t e “ f , dl g ute . a '? ae bc^een the proprietors 
of two talukdan villages situate on the banks 
of a river about the diversion of the oonrae of 
the river by means of a dam and a trenoh made 
by one of them in the ourrent of the river, and 
eaoh talukdar olaimed the river as his own 
pnvate property, s. 183, Criminal P. 0., had no 
application. 


[9] In the Allahabad case, it was held 
“that a field, which is on a lower level than the ad¬ 
joining fields and over whioh the surplus water of 
those adjoining fields need to flow into a tank, even if 
it could be described as a channel, is not such a 
channel as coaid lawiully be used by the public, and 
action cannot be taken under S. 133, Criminal P. C. 
for the removal of any obstruction from it.” 

The learned counsel for the opposite party has no 
quarrel with the interpretation placed on 8.133 in 
these cases. He points out that in this case the 
channel could lawfully be used by the publio for 
6 months when there was water in it. If this 
finding is correct, the application of S. 133 is 
dearly attraoted. 

[ 10 ] I have no reason to differ from the find¬ 
ing arrived at in the Courts below. In theee 
oircumstances, the authorities relied on by the 
learned counsel for the pstitioners would not 
apply and the order of the learned Magistrate 
would not be without jurisdiction. 

[11] The learned Magistrate has pointed out 
in his report dated 3rd January 1950 that the 
obstruction in the channel has already been 
removed. This makes tbe dispute somewhat 
academic. There is no reason for interference. 
The petition of revision, therefore, is dismissed. 

V.R.B. Revision dismissed. 


A. I. R. (37) 1950 Assam 139 [G. N. 53.] 

Thadani 0. J. and Ram Labhaya J. 

Rukmini Kumar Das — Appellant v. The 
Chairman of the Stlchar Municipal Board 
and another—Respondents. 

Second Appeal No. 23 of 1949, D/- 18-3-1950, from 
judgment and de:reo of Sub-J., U. A. D. D/-28-2-1949. 

Municipalities — Assam Municipal Act (I [1] of 
1923), Ss. 320 and 286—Plaintiff served with notice 
by Chairman oi Municipal Board calling upon 
plaintiff to turn off water connection from his 
premises — Suit by plaintiff against Municipal 
Board for permanent injunction — Nolice under 
S. 320 held necessary — Notice ol Chairman held 
act of Board within S. 286. (Paras 9 and 10] 

S. K. Ghost and P. Ohaudhuri — for Appellant. 

R. if. Dam — for Respondents. 

Thadani C, J.—This is a second appeal from 
the judgment and deoree of the Subordinate 
Judge, U, A. D., dated 28 th February 1949, by 
whioh he affirmed the judgment and deoree ol 
the trial Court whioh had dismissed the plain- 
tiff’s anit, with no order as to oosts. 

[2] The plaintiff .appellant brought a suit 
against the Silohar Municipal Board for a 
permanent injunction restraining the Board 
from turning off a water-pipe oonneotion from a 
building in oooupation of the plaintiff within the 
municipal area of Silohar. 

[8] The defence taken to the suit wa9 that 
the plaintiff’s failure to comply with the pro- 
viflions of s. 820 , Assam Municipal Aot waa a 
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tar to the irritation of the suit. Both the trial 
Conrt and the lower appellate Court upheld the 
defence. 

[ 4 ] The relevant part of s. 320, Assam Muni, 
cipal Act is in (he these terms : 

“320. No ?nlt shall be brooght against any Board or 
any of its officers, or any person acting under its direc¬ 
tion for anything done under thia Act, until the ex¬ 
piration of one month next after notice in writing has 
been delivered or left at the office of such Board, and 
also (if the eult is intended to be brought against any 
officer of the eaid Board or any person acting under 
its direction) at the place of abode of the person against 
whom saeh 6uit Is threatened to be brought, stating the 
cause of suit, the nature of the relief sought, the 
amount of compensation claimed, and the name and 
place of abcde of the person who intends to bring the 
suit; 

and unless such notice be proved, the Court shall find 
for the defendant.” 

[6] Mr. Gbose for the appellant contends that 
in this case, no notice was necessary as the suit 
brought by the appellant wa3 not a suit for 
anything done under the Assam Municipal Aot 
by the Board or any of its officers or any person 
acting under its direction; it was a suit for 
injunction in respect of a threatened act which 
the Municipal Board of Silchar intended to take 
in the event of the appellant’s failure to comply 
with a notice served upon him by the Board 
oalling upon him to turn off the water-pipe 
connection from the premises in question; in 
other words, the Silchar Municipal Board merely 
contemplated doing something in the future in 
the event of the failure of the appellant to 
comply with the terms of the notice; to such an 
aot to be done in the future, the provisions of 
8. 320 were not applicable. 

[6] In support of his contention Mr. Ghose 
has relied upon certain decisions of the Bombay 
High Court reported in Panachand v. Ahmeia. 
bad Municipality , 22 Bom. 230, Kashinath v. 
Gangabai, 22 Bom. 283; Manihar Ganesh v. 
Dakar Municipality , 22 Bom. 289 (F.B.); Shid- 
mallappa v. Gokak Municipality , 22 Bom. 605 
and Harilal Banchodial v. Himat Manck• 
chand , 22 Bom. 636. and to a case reported in 
Municipality of Parola v. Laxman Das , 25 
Bom. 142 : (2 Bom. L. R. 857). But many years 
later, a Division Bench of the Bombay High 
Court in a case reported in Vithoba Balaji v. 
Sholapur Municipality , A. I. R. (94) 1947 Bom. 
241 : (I. L. R. (1947) Bom. 94), had occasion to 
review the previous decisions of the Bombay 
High Court to which Mr. Ghose ha3 referred. In 
the Bombay case reported in Vithoba Balaji v. 
Sholapur Municipality , A. I. R- (34) 1947 Bom. 
241 ; (I. L. R. (1947) Bom. 94), the act done or 
purporting to be done under the Bombay Muni¬ 
cipal Boroguhs Aot was a notice served on the 
plaintiff as a licensee of the Municipality, to 


quit. Before the matter came to the stage of 
litigation, the plaintiff claimed to be a tenant, 
contending that the notice to quit wa3 illegal in 
view of certain orders made under the Defence 
of India Bule9, and asked the Municipality to 
reconsider the matter. The municipality how¬ 
ever adhered to its previous resolution and the 
notise was served upon the plaintiff to quit. At 
page 245 of the report Vithoba Balaji v. Shola. 
pur Municipality , A. I. R. (34) 1947 Bom. 241: 
(I. L. B. (1947) Bom. 94), Sen J. observed : 

“In the present case, by their notice of Anguet 1942, 
the Munlcipility (a) had purported to terminate their 
contract with the plaintiffs, and (b) had attempted to 
evict them. It seems to ns that a3 regards the termina¬ 
tion of the contract, the Municipality was perfectly 
within its rights. The terms of the contract with the 
plaintiffs are to be fonnd in the pavati Ex. 24, one of 
the terms of which was, 'The permit-holder Bhould 
vacate the site without any objection, whenever the 
municipality requires it and without the notice being 
given to the permit-holder.’ Section 48 (1) of the Act 
enables the Borough Municipality inter alia to enter 
into and perform all such contracts as it may consider 
necessary or expedient in order to carry into effect the 

provisions and purposes of the Aot. The 

termination of the contract was necessitated, according 
to the municipality, because it was going to start town 
planning operations. Many, if not all, of those opera¬ 
tions would mean carrying out duties imposed on the 
municipality by S. 68 and the exeroise of its discre¬ 
tionary powera under S.71 of the Act. Thus, there can 
be no donbt that the termination of the contract was 
done, or at least it purported to be done, in pursuance 

of the Act.there can bs no donbt that the 

municipality was dealing with property lawfally vested 
in it when it attempted to evict the plaintiffs. The 
question, therefore, arises whether the notice of August 
1942 and the municipality's subsequent resolution and 
the letter to the plaintiffs, dated 7-6-1948, should not 
be regarded as aots done or purporting to be done in 
pursuance of the Act within the meaning of S. 206 o! 
the Act, acta which, according to the plaintiffs' conten¬ 
tion, were illegal, in view of the District Magistrate's 
order." 

Sen J., then referred to the decision of the Privy 
Council reported in Bhagchand Dagdusa v. 
Secretary of State , 54 I. a. 938 : (a. I. R. (14) 
1927 P, 0. 176), in which the act in question was, 
in their Lordships* opinion, the Government 
order or Notification directing that the sums in 
question should be recovered by the Collector 
from the shop-keepers of Malegaon. Sen J. 
observed: 

"though their Lordships' decision was not based on 
the argument that the threatened enforcement of the 
game was the act that came under S. 60, Civil P. C*, it 
wa 3 based on the argument that the order of Govern¬ 
ment did so.It is important to remember that 

no overt action by the Collector in pursuance of the 
Government Notification against the shop-keepers, had 
yet been taken. It seems to me that in the present case 
also, the notice of August 1942, the resolution and the 
subsequent letter of the municipality sent to the 
plaintiffs in June 1943 can be said, within the meaning 
of 8. 206, to be act3 done or purporting to be done in 
pursuance of the Act. It does not seem to me that there 
is any material difference as to the principle involved 
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between the wording of 9. 80, Civil P. C. and S, 208, 
Bombay Mnnioipal Boroughs Act,. • ■” 

[ 7 ] Sen J. then referred to the previous deci¬ 
sions of the Bombay High Court and observed : 

“That, however, was a case of an intentional breaoh 
of oontraot on the part of a Municipality and it was held, 
telyingjon Ranchordas Moorarji v. Municipal Commr. 
Bombay, 25 Bom.387 : (3 Bom.L.R.158) and Vishua- 
nath v.MunicipalCorporation, Bombay, 40 Bom. L. R. 
685: (A. I. R. (25) 1938 Bom. 410), that it would be diffi¬ 
cult to Bay lhata Municipality or an officer of a Munici¬ 
pality committing a breaoh of a contract entered Into 
by the Municipality does auoh act, or purports to do it, 
in pursuance of the provisions of the Aot. Such a consi¬ 
deration oannot be said to arise in our present case, 
and we do not think that the decision inS. V. Mandlik 
v. 'Borough Municipality of Jalgaon, 45 Bom. L, R. 
1039 : (A. I. R. (31) 1944 Bom. 97) can be regarded as 
any guide in this case/' 

[8] The faots before us are similar to the 
Bombay case reported ia Vithoba Balaji v. 
Sholapur Municipality, A. I. R. (84) 1947 Bom. 
241: (r. L. R. (1947) Bom. 94). The statutory 
provisions relating to the powers of the Munioi. 
pal Board of Silohar in the matter under consi¬ 
deration are to be found in S. 286 , Assam 
Mnnioipal Aot (I [l] of 1923). Seotion 286 is in 
these terms; 

“The Board may cause the water to be turned ofl 
Irom any premises which are supplied with water, after 
giving notice in writing of not less than twenty-four 
Boars: 

Then follow the conditions under whioh a notioe 
can be given. Condition (d) reads; 

“if the owner or oooupier of the premises wil¬ 
fully or negligently misuses or oauses waste of 
water; ... 

Under B. 41, Assam Mnnioipal Aot, a Mnnioipal 
Board 

"at a mooting may appoint from among Its members or, 
if it so desires, from among Its members and the resi¬ 
dents of the Municipality not being members, com¬ 
mittees to assist It in the discharge of any Bpeoifio 
duties or olass of duties devolving upon it under this 
Aot, ....” 

t9l It is reasonable to suppose that it was in 
pursuance of s. 41 that the Committee con¬ 
sidered the question of the water-supply to this 
house and, having found that there were two 
water-pipe connections, it came to the oonolu* 
aion that one [of them should be tamed off, 
apparently to prevent waste of water. The 
Chairman of the Board, on receiving the resoln. 
tion of the Water Works Committee, Silohar, 
eeryed a notioe upon the appellant, the terms of 
whioh constitute, in our opinion the oause of 
aotioa for the present suit. To meet this diffi. 
oulty it was contended by Mr. Ghose that as. 
miming that the giving of a notioe ia an aot 
done under 8. 388, Aasam Mnnioipal Aot, never- 
Jheleaa B. 286 contemplates the giving of notice 
by the Board itaelf, and not by the Chairman, 
that aa there has been-a departure from the 
Btriqt obaarvanoe of a. 286 , the giving of notioe 
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In this case cannot be regarded as an aot dona 
under the Assam Municipal Act. We do not 
think there is atiy substance in this contention. 
The Board must aot through its officers, and in 
this case, it has aoted through its prinoipal 
officer, namely, the Chairman. The aot of the 
Chairman, therefore, must be regarded as the 
aot of the Board within the meaning of 8. 286, 
Assam Mnnioipal Act. In any oase, it muBt be 
regarded as purporting to be done under the 
Aot. It is true that the words "purporting to be 
done" do not find place in S. 320 as they do in 
S. 206. Bombay Municipal Boroughs Aot (I [ll 
of 1923), bat we do not think that the omission 
of the words "purporting to be done” in B. 820 iB 
of any consequence, for the words "purporting 
to be done" are a necessary implication of the 
words "an aot doneApart from this neoesaary 
implication, the aot of the Chairman in giving 
notioe in pursuance of S. 286, must, on the faots 
of this case, be regarded as an aot done by the 
Board within the meaning of S. 820 . 

(10] Our oonolusion then ia that the giving of 
notice by the Chairman of Silohar Municipal 
Board to the plaintiff, was an aot done under 
8. 286, Assam Munioi pal Aot, and that a notioe 
nnder S. 820 , Assam Municipal Aot, was there, 
fore, obligatory before a suit oould be brought. 
In the absence of suoh a notice, the suit most 
fail. 

[11] The result ia that the appeal is dismis¬ 
sed. As the Courts below have dismissed the 
suit with no order, we do not propose to make 
any order as to costs of the appeal. 

Ram Labhaya J_I agree. 

V.B.B. Appeal dismissed. 


A. I. R. (37) 1930 ABsam 141 [O. N. 64.] 
Thadani C. J. and Ram Labhaya J. 

Sib Oharan Das — Appellant v. Manik 
Chandra Agarwalla and another — Respon¬ 
dents. 

Seoond Appeal No. 24-A ol 1948, D/* 15-8-1950. 
from judgment and decree of Speoial Subordinate Judge, 
A. V. D. 


(a) Assam Land and Revenue Regulation (I [1] 
of 1886), Ss, 81 and 151— Powers of Revenue Tri¬ 
bunal under S. 151 — Tribunal if can set aside sale 
on ground of hardship after one year from date of 
sale - Civil Court, 11 can-declare Tribunal’s order 

P. C. (1908), S.9- Specific Relief 


* uo mo x\ev 0 nuB xnDazuu under a. 15 x 

the Regulation are apparently very wide. But it has j 
power to pass arbitrary orders. The section mere 

m £uw‘M he TribQD f}>° *** orders it may dee 
fit within Uui mom of its authority. Itsorders also mi 

bo legal ajid within the limits of its juriodicSlon. 

1° tar / aw , on “PI** 1 «revision und 
B. 151 with orders of sale on all legal grounds. But 

a sale ia sought to be set aside on the ground of hat 
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ship and injustice, it could be set aside cnly within one 
year from the date the dale became final. The Tribunal 
even in the exercise of Its revisional jurisdiction cannot 
enlarge its powers in this respect. If the Tribunal exceeds 
its jurisdiction in setting aside the sale more than one 
year after the date on which it becomes final, it contra¬ 
venes an express direction contained In the etatute and 
the civil Court has jurisdiction to declare the order of 
the Tribunal a nullity. [Paras 15 and 16] 

Annotation : (’44-Com.) Civil P. C., S. 9 N 21 ; 
(’45 Man.) Specific Relief Act, S. 42 N 34. 

(b) Assam Land and Revenue Regulation (1 [I] 
of 1886), S. 154—Tribunal exceeding its jurisdiction 
in setting aside sale — Section 154 will not help 
person in whose favour sale is set aside. [Para 17] 

(c) Civil P. C. (1908), O. 41, R. 33 - Decree by 
trial Court —No appeal by plaintiff — Modification 
of decree in second appeal. 

The trial Court granted the plaintiff a decree for the 
declaratory decree claimed by him but not for possession. 
He did not appeal from the decree; nor did he put in 
any croE6*obj92tions. The defendant appealed and 
obtained a reversal of the deoree of the trial Court. The 
plaiDtiff appealed t) the High Court and prayed for the 
reversal of the appellate decision and also for the modi¬ 
fication of the decree of the trial Court: 

Held, that the decree of tbe trial Court could not be 
modified in plaintiff's favour as he did not appeal from 
the decision of the trial Court. [Para 20] 

Annotation : ('44-Com.) Civil P. C., 0. 41, R. 33 
N. 16. 

(d) Specific Relief Act (1877), S. 42 and Proviso— 
Order oi Revenue Tribunal setting aside sale-Suit 
for declaration that order was without jurisdiction 
and that it be set aside — No relief for possession 
claimed—Decree, if can be passed. 

Where the plaintiff 6ued for a declaration that the 
order of Revenue Tribunal setting aside the sale of the 
defendant's land, which the plaintiff had purchased, 
was illegal aud without jurisdiction as being contrary to 
the provision? of the Assam Land and Revenue Regula¬ 
tion and that it oe set aside, without claiming a relief 
for possession: 

Held (Per Ram Labhaya J. ; Thadani C. J. 
Contra ) — That the setting aside of the order of the 
Tribunal was not a farther or present relief, because, 
the order being without jurisdiction, it required no 
setting aside. The suit was, therefore, one for mere 
declaration when further relief of possession which was 
available and which should have been olaimed was not 
claimed and, consequently, the plaintiff was not entitled 
to a decree. '[Paras 40 and 41] 

Per Thadani C. J .—The suit brought by the plaintiff 
was, in fact and in essence, a suit to set aside the order 
of the Revenue Tribunal as belDg contrary to the pro¬ 
visions of the Assam Laud and Revenue Regulation, 
and, as eucb, it was not hit by the proviso to S. 42. 
There was, therefore, no impediment to the passing of 
a decree for the plaintiff for a declaration as prayed for 
by him without more. [Para3 43 and 44] 

Annotation : (’46- Man.) Specific Relief Act, S. 42 
N 7 and 8. 

(e) Spcciiic Relief Act (1877), S. 42, Proviso- 
Mere use of word “declaration" — Proviso, if 
attracted. 

Per Thadani C. J. — The mere u=e of the word 
'declaration', whether In the title of the plaint or in the 
prayer clause, doe3 not necessarily make a suit for 
declaration so as to attract the proviso to 8. 42. 

[Para 45] 

Annotation; ('46-Man.) Specific Relief Act, S. 42 N. 7. 


&. I. B. 

(f) Speciiic Relief Act (1877), S. 42—Applicability. 

Per Thadani C. J —Section 42 doe3 not apply to * 
case where a plaintifi seeks to have an order set aside 
the esietence of which is an impediment to the restora¬ 
tion of his rights, rights of which he ha3 been deprived 
as a result of the impugned order. [Para 47] 

Annotation : (’46-Man.) Specific Relief Act, S. 42 
N. 1. 

K. R. Baroah and B. N. Deka— for Appellant. 

J. N. Borah—lot Respondents. 

Ram Labhaya J.—This ia an appeal from 
the judgment and decree of the Special Subor¬ 
dinate Judge, A. V. D.. by whioh the order of 
the Sadar Munsiff, dated 3lat July 1947, decree, 
ing plaintiff’s suit was reveled and plaintiff’s 
suit dismissed. 

[ 2 ] The suit was for a declaration that the 
order of the Revenue Tribunal dated 27tb 
April 1916 setting aside the sale of the land be¬ 
longing to defendant 1 was illegal and without 
jurisdiction. The plaintiff it is alleged also pray¬ 
ed for kbas possession of the land in suit. 

[3] The facts leading to the litigation are a3 
follows: 

[4] The land covered by patta No. 162 of 
Majgoan village stcod in the name of Manik 
Chandra Agarwalla, defendant 1 . The land wa» 
sold for recovery of arrears of land revenue 
for the year 1348 and 1349 B. S. on 29th Novem¬ 
ber 1943. The plaintiff wa3 the purchaser. 
The sale was confirmed on llth May 1944. and 
the salo certificate was issued on 12th May 1944. 
On plaintiff’s application for delivery of posses- 
sion, the Additional Deputy Commissioner 
direoted the Sub-Depnty Oolleotor on 19th May 
1944 to deliver possession of the property to 
him. The possession was delivered on 4th Novem¬ 
ber 1944. The patta in respect of the land 
Btood in the name of Manik Chandra Agar¬ 
walla, defendant 1 . In this patta he was shown 
as a minor with his mother as the guardian. 

[6l Dhanaraj Agarwalla, father of Manik 
Chandra Agarwalla, aoting as guardian of his 
son, preferred an appeal against the order direc¬ 
ting Eale of the minor’s property and prayed 
that the sale be set aside. The appeal was sent 
by registered po3t and it was reoeived in the 
office of the Revenue Tribunal on 27th August 
1946. On 2itb April 1946, the Revenue Tribunal 
ordered that the sale be set aside on usual con- 
ditions, viz., 

“On payment ot the arrears of revenue for whioh the 
estate was sold, the oost of the sale, interest at 6 per 
cent per annum of the porchase m >ney, as also interme¬ 
diate payments of Government dnea that may have 
been made by the auction-purchaser or any earn pata 
out or decreed as surplus sale proceeds.” 

The order of the Revenue Tribunal was a very 
brief one. The appeal was described as a oasa 
for setting aside the eale under S. 151, Assam 
Land & Revenue Regulation. The sale was set 
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aside on the ground that the revenue for the 
two years (1348 and 1849 B. 8) wa9 actually 
sent by money order to the Mouzadar but 
owing to the change of Mouzadars the amount 
was not credited to the Government as the state, 
ment Bhowed. The gist of the finding was that 
the Mouzadars had failed to function and this 
had materially contributed to the sale and the 
loss of an estate to a minor. It wa9 observed 
that the delay in moving the Court had not 
been satisfactorily explained but it was condo¬ 
ned in the special circumstances of the case. 
The only speoial circumstances referred to in 
the order are that the sale was of a minor’s estate 
and the failure on the part of the Mouzadar to 
funotion properly had contributed to the sale 
materially. 

[6l The plaintiff, who was the purchaser, 
instituted the suit out of which this appeal ari¬ 
ses. His oase was that the defaulter Manik 
Chandra Agarwalla was not a minor at the time 
of the revenue sale. He had attained the age of 
majority at the time. His father could not repre¬ 
sent him in his appeal or application for setting 
aside the sale. The appeal that was preferred 
was barred by time and the order of the Beve. 
nue Tribunal setting aside the sale was illegal 
and without jurisdiction. 

[7l The main defenoe was that the sale itself 
was invalid and the order of the Bevenue Tri. 
bunal whether right or wrong could not be 
challenged in a civil Court. The allegation that 
defendant 1 had attained the age of majority 
at the time of the sale was denied. The learned 
Munaiff found that on the date of Bale defen. 
dant 1 was not a minor. He had attained the 
age of majority. The land revenue for the years 
for whioh the land was sold had not been received 
by the Mouzadar who had reported about the 
aooumulation of arrears. He had received only 
a portion of the amount due for one year. The 
finding arrived at thus was that some money on 
aooount of land revenue was due on the date of 
sale. It was further found that the order of the 
revenue tribunal setting aside the sale was 
without jurisdiction and therefore null and void 
As regards the relief, the learned Judge held that 
the plaintiff had not asked for possession of the 
property, he had not paid the oourt-fee on this 
relief and that it was not necessary to grant 
consequential relief. He treated the suit as in 
substance a suit for declaration only and granted 
plaintiff a declaration that the order of the 
Bevenue Tribunal dated lfltb April 1946 was null 
and void and not binding on the plaintiff. 

(81 On appeal the learned Sub-Judge reversed 
the decree of the trial Court holding that the 
order of the Bevenue Tribunal was not in exoess 
of luriBdiotion or illegal and therefore was not 


assailable in the civil Court. He also found 
that plaintiff was not in possession of the pro- 
perty. He had not prayed for this consequential 
relief whioh was available to him and was not 
therefore entitled to even the declaratory relief. 

[9] Plaintiff has appealed. His learned counsel 
has assailed the correctness of the appellate decree 
on both the grounds on whioh it rests. 

[10] The first question that arises for deter¬ 
mination in tbiB appeal is whether the order of 
the Bevenue Tribunal is without jurisdiction. 
The learned couneel for the respondent has 
urged with considerable vigour that an appeal 
had beeu preferred to the Bevenue Tribunal on 
behalf of defendant 1 . This appeal was against 
the order of the Deputy Commissioner directing 
the sale of the property and was covered by 
B. 147 (b), Assam Land & Bevenue Begulation. 
The Tribunal in the exercise of its powers under 
S. 148 ol. (3) of the Begulation condoned the 
delay and then set aside the sale on the merits. 
The order, he contended, was entirely within the 
soope of the powers of the Bevenue Tribunal 
and the civil Court was precluded from exer- 
oiaing jurisdiction in the case as the claim of 
the plaintiff arose out of the collection of land 
revenue. In fact, he contended that it arose 
directly from the process of sale for the re¬ 
covery of the arrears of land revenue. In support 
of this contention he relied on 8.164 (g), Assam 
Land & Bevenue Begulation. 

[11] The sale in this oase was held on 29th 
November 1948. It was confirmed on 11th May 
1944. The appeal to the Bevenue Tribunal must 
be deemed to have been preferred on 37th August 
1946 on whioh date it was aotually received in 
the office of the Bevenue Tribunal some 16 
months after tha date of confirmation of the 
sale. The order direotiDg sale is an appealable 
order. It is covered by S. 147 of the Begulation. 
Under ol. (b) an appeal would lie to the Bevenue 
Tribunal if the order directing sale wag passed 
by the Deputy Commissioner sb in this case. 
The learned counsel for the appellant bad noth, 
ing at all to say against this view. It is also 
clear that the Bevenue Tribunal had the power 
to admit the appeal after time if it was satisfied 
that the appellant had sufficient cause for not 
presenting the appeal within the period allowed 
by law. Even on this point there is no conflict 
between the learned counsel for the parties. Bat 
from this point onward, there is no agreement. 
The learned oounsel for the appellant urges that 
there was no sufficient oause for admitting the 
appeal after time. The Tribunal in its order 
observed that no satisfactory explanation for the 
delay had been given. In extending time, in 
spite of this finding, presumably with a view t» 
save tha defendant, who waa wrongly described 
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as a minor, from possible hardship, it exceeded 
its powers and acted in defiance of the pro. 
visions of the law contained in cl. (3) of S. 148. 
He relies on this contention as the first ground 
of his attack. 

[13] His second and the main ground of 
attack was that in setting aside the sale under 
8. 151, the Revenue Tribunal clearly exceeded its 
jurisdiction. His contention was that remedies 
for getting orders of sale set aside are all con¬ 
tained in chap. V of the Regulation and a sale 
under no conceivable circumstances can be set 
aside by the Tribunal in the exercise of its 
powers under 8.151. The remedies against orders 
of sale contained in chap, v, he urged, are 
exhaustive. An application for setting aside sale 
may be made under S. 79 on the grounds 
specified in the section. The sale may be 
annulled by fhe Revenue Tribunal under 8. 81 
on an application made to it on the ground of 
hardship or injustice within one year from the 
date of the sale becoming final. A suit for 
annulment of the sale may be instituted under 
S. 83 but that it was not open to the Revenue 
Tribunal to interfere with any order of sale in 
the exercise of its very wide powers under 
S. 161 under any oircumstances. 

[13] In order to deoide whether the Reve- 
nue Tribunal acted within the limits of its 
jurisdiction, we have first to determine under 
what provision of the law the Tribunal aoted. 
The Tribunal bad an appeal before it admit- 
tedly, and a time barred appeal at that. Before 
condoning delay it treated the appeal as an 
application under S. 151 without giving any 
reasons for the adoption of thi3 course. The 
delay in preferring the appeal, inordinate though 
it was, was condoned but without reference to 
the provisions contained in 8. 148 (9) and in 
spite of the finding that this delay had not been 
satisfactorily explained. Such a condonation 
could more appropriately be ordered under 
8. 161 which prescribes no limitation for peti- 
tions under it. The sale itself was set aside on 
the ground that a minor’s estate had been sold 
when the land revenue for the period in ques¬ 
tion appeared to have been remitted to the 
Mouzadar though the amount had not been 
oredited to the Government owing to the ohange 
of Mouzadars, which in the opinion of the 
Tribunal materially contributed to the sale. 
The learned Munsif, who heard the suit giving 
rise to this appeal, had to submit a report to 
the Tribunal in a different capaoity before the 
Tribunal directed that the sale be set aside. 
His report then was that the appeal was time 
barred though interference was possible on the 
ground of hardship and also on the ground of 
irregularity in publishing or conducting the sale. 


The Tribunal evidently'was not satisfied that 
there was any irregularity in publishing or oon- 
ducting the sale but it set it aside presumably 
on the ground of hardship. 

[14] We are driven to this conclusion as 
according to the order of the Tribunal the 
land revenue for the two years in question had 
not been credited. The evidence in the oase 
shows that a part of the revenue had not been 
even remitted to the outgoing Mouzadar. There 
was still some balanoe due from the pattadar 
(defendant l). The report before the Tribunal 
indicated hardship. The order directing sale 
oould not be shown to be illegal and without 
jurisdiction. No irregularity in publishing or 
conducting the sale is mentioned or referred to 
in the order. There was thus no other ground 
for setting aside the sale exoept that of hardship. 
The word 'hardship' has not been used by the 
Tribunal. Bat as there was no other conceiv¬ 
able basis on which the Tribunal oould set 
aside the sale, we think, the Tribunal was in¬ 
fluenced by the consideration that the sale 
occasioned hardship to the pattadar. This to 
our mind is the only reasonable interpretation 
of the order. 

[15] We now prooeed to consider whether the 
Tribunal could set aside the sale on the ground 
of hardship. This is the oruoial question in the 
case. The powers of the Tribunal under 8 .161 
of the Regulation are apparently very wide. It 
may pass any order it deems fit after oalling for 
the proceedings held by any subordinate officer. 
But it will be readily conoeded that it has no 
power to pass arbitrary orders. This seotion, 
correotly interpreted, merely empowers the 
Tribunal to pass any orders it may deem fit 
within the scope of its authority. Its orders 
also must be legal and within the limit of its 
jurisdiction. This limitation on its apparently 
unrestricted powers is necessarily implied. The 
orders, therefore, must be within the framework 
of the Regulation. The Tribunal cannot for 
instance pass an order whioh the Regulation 
forbids. Whether the jurisdiction that the Tri¬ 
bunal is exercising is original or appellate or 
revisional, it cannot'pass orders in disregard of 
any statutory direction contained in the Regula¬ 
tion whether express or implied. It may therefore 
interfere on appeal or in revision under S. 161 
with orders of sale on all legal grounds. But 
if a sale is sought to be set aside on the ground 
of hardship and injustice, it oould be set aside 
only within one year from the date the sale 
became final. The Tribunal even in the exer¬ 
cise of its revisional jurisdiction oannot enlarge 
its powers in this respeot. 

[ 16 ] It is noteworthy that the Regulation 
does not empower the Tribunal to extend the 
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period of one year in order to exeroise its 
jurisdiction on the ground of hardship or in. 
justioe, When the Tribunal extends the period 
for an appeal or oondones delay in revision, 
it merely can exeroise its powers, appellate or 
revisional, as the case may be, that it possesses 
but it oannot exceed those powers merely 
because the appeal or the petition for revision 
are treated as within time. Even after the con¬ 
donation of delay, if the sale could not be set 
aside on any ground except hardship or injus- 
tice, the Tribunal bad no power to set it aside 
after one year from the date that it became 
final. I understand that this was what my Lord 
the Chief Justioa wanted to convey when he 
field in Mt. Monondari Nepalini v. Saru- 
tam Siring in Revenue Appeal No. 64 of 1948 
that where the subject-matter of the oase before 
the Court involved a setting aside of the sale, 
it would be governed by S. 81 which prescribes 
a period of limitation within whioh powers 
[given to the Tribunal could be exeroised. In 
this view of the matter, it must be held that the 
Tribunal exoeeded its jurisdiction in setting 
aside the sale more than one year after the 
date on whioh it became final. In doing so, the 
Tribunal also contravened an express direction 
contained in the statute and thi3 transgression 
on its part makes the order easily assailable in 
the civil Court on the ground of obvious illeg¬ 
ality, 

[17] Seotion 164 of the Land and Revenue 
Regulation will not help defendant-respondent 
if the Tribunal in setting aside the sale exceeded 
its jurisdiction. This proposition has not been 
disputed. In faot, the matter is concluded by 
the deoision of their Lordships of the Privy 
Council in Stag, of Slate v. Mask A Co., A. I. B. 
<27) 1940 P. 0.105: (I. L. B. (1940) Ear. P. 0.194), 
wherein their Lordships have gone further and 
have laid it down that 

"exclusion ot jurisdiction ol the Oivil Court ie not to 
be readily interred bat suoh exolusion must either be 
explicitly expressed or olearly implied. Eyen if jurlsdio- 
tion is so excluded, the Civil Courts have jurisdiction 
to examine Into oases where the provisions of the Aot 
have not been oomplied with, or the statutory Tribunal 
has not aotad in oonformlly with the fundamental 
prinoiples of judioial procedure." 

[18] This pronouncement of their Lordships 
was followed by a Division Benoh of the Allaha- 
bad High Court reported in Allah Taalav. 
Dut. Board of Pilibhit, a. i. r. ( 82) 1946 ALL. 

273 : (I. L. B. (1946) ALL. 661). 

[19] It is obvious that in directing that the 
sale be set aside the Tribunal exoeeded its juris- 
diction or at least disregarded a mandatory 
direction contained in the statute, nnoonsoiously 
though it may be, thus making it possible for 
«h 0 civil Court to come to the aid of the ag. 
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grieved party. The jurisdiction of the oivil 
Court to declare the order null and void in this 
oase is, therefore, undoubted. 

[20] The plaintiff, however, has another diffi¬ 
culty in his way. The trial Court granted him 
a decree for the declaratory relief claimed by 
him. He did not appeal from the deoree of the 
trial Court, nor did he put in any cross objec. 
tions. The defendant alone appealed and obtain, 
ed a reversal of the decree of the trial Court. 
Plaintiff has come to this Court and baa prayed 
for the reversal of the appellate decision and 
also for the modification of the order of the 
trial Court. He now wants a decree for posses¬ 
sion also. 

[ 2 1] It is clear that not having appealed 
from the deoision of the trial Court, he allowed 
it to become final against him. He oannot 
directly appeal against the decision of the 
trial Court to this Court. He is entitled to ask 
for a reversal of the appellate deoree and the' 
restoration of the deoree of the trial Coart. But 
the deoree that the trial Court granted was a 
deoree for a deOlaration only. The plaintiff is 
oat of possession. His own statement in the 
trial Court was that he got only symbolical 
possession as a result of the sale in his favour 
and that after the Tribunal ordered the sale to 
be set aside, defendant took possession of the 
land. His oounsel now ha9 urged that the 
plaint inoluded a prayer for confirmation of 
possession ot in the alternative for khas posses- 
sion. He refers to the final para of the plaint 
whioh embodies this double relief. Ho contends 
that the trial Court was wrong in suggest¬ 
ing that the relief for possession was not 
claimed or that it was not neoessary. He 
also urges that the appellate Court was in 
error in holding that the relief for possession had 
not boen claimed. The finding arrived at the 
appeal stage is one of faot. The learned Judge 
found that the relief though originally inoluded 
in the plaint was expuDged. This statement of 
faot is admittedly oorreot so far as the title of 
the plaint goes where the relief olaimed was de 3 . 
oribed. In the last para of the plaint, where also 
the relief olaimed was described, the prayer for 
possession was allowed to remain. The title of 
the plaint and the final para were thus in oon. 
fliot. The court-fee appeared to have been paid 
only on the declaratory relief. The trial Court’s 
interpretation of the plaint was that relief for 
possession was not meant to be olaimed. He 
referred to the fixed court-fee of rs. 10 paid by 
the plaintiff in support of this view. This view 
was aocepted without demur by the plaintiff. He 
did not appeal against the virtual dismissal of 
the suit so far as possessory relief was concern- 
ed. He did not file any oross-objeotion against 
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tbe decision. In these circumstances it seems 
that the view taken by the lower appellate Court 
was oorrect. But assuming as is now urged by 
the learned counsel for the plaintiff that the 
relief for possession was not meant to be exclu¬ 
ded though payment of a fixed court fee of 
Rs. 10 is an indication to the contrary, the decree 
(of the Court of first instance) as pointed out 
above cannot be modified in plaintiffs favour as 
he did not appeal from the decision of the trial 
Court. A modification of the trial Court’s decree 
at the stage would involve permitting an appeal 
direot to this Court from the decision of the 
Court of the first instance. This is not possible 
in law and this view is fully supported by clear 
pronouncements from their Lordships of the 
Privy Council contained in Nobin Chandra v. 
Chandra Madhab, 44 Oal. 1: (A. I. B. (3) 1916 
p. C. 148) and Mahomed Khaleef Shirazi & Sons 
v. Les Tanneries, a. i.b. (is) 1926 p. 0 . 34: (49 
Mad. 435). In the latter case, Mahomed Khaleef 
Shirazi d Sons v. Les Tanneries, A. I. B (13) 
1926 p. c. 34: (49 Mad. 435), it was held that an 
appeal direot to His Majesty in Council from the 
deoree of the trial Judge is not allowable under 
the Civil Procedure Code or under the Letters 
Patent of the High Court, and that 0 . 41, R. 33 
is not intended to apply to such cases. 

[ 22 ] The learned counsel for the appellant has 
relied on Ponnari Bao v. Lakshmi Narasamma, 
A. I. B. (56) 1938 Mad. 322: (177 I. 0. 693), 
Tricomdas Cooverji v. Gopinath Jiu Thakur, 
A. I. R. (3) 1916 p. C. 182: (44 cal. 759) and 
Iswarayya v. Swarnam Iswarayya, A. I. R, 
(18) 1931 P. 0 . 234: (54 Mad. 774), for show- 
ing that it is open to this Court under o. 41, 
R. 33 to pass any order whioh in the view of tbe 
Court may be necessary for doing complete 
justice between the parties. It is not necessary 
to ooneider these cases in detail as the question 
now before the Court did not arise in any of 
these three cases. They have really no bearing 
on the point. Besides the pronouncements of 
their Lordships of the Privy Council referred to 
above leave no room for doubt in the matter and 
I am quite dear that it is not open to this 
Courb now even in the exeroiee of its powers 
under 0. 41, R. 33 to grant plaintiff any other 
relief than the restoration of the trial Court’s 
decree. 

[23] The question then arises whether the 
declaratory relief allowed by the trial Court 
offends againet the provisions omtained in S. 42, 
Specifio Relief Act. The learned counsel for the 
appellant contends that S. 42, Speoifio Relief Aot 
does not stand in the way of the plaintiff getting 
tbe relief allow* d to him by the trial Court. 
This contention of his is based on the view of a 
Division Bench of the Calcutta High Court 


expressed in Mahomed Man jural Baque v. 
Bissesar Banerjee, 47 C. w. N. 408: (A. I. r. (so) 
1943 cal. 361). Relying on this, the learned conn, 
sel argues that in this oase the deoree has the 
effect of giving present relief in addition to the 
declaration that the order of the Revenue Tribe, 
nal setting aside the sale was null and void and 
was therefore governed not -by s. 43, Specific 
Relief Act but by the provisions of the Civil 
Procedure Code. 

[24] In order fully to appreciate the view 
expressed in Mahomed Manzural Haque v. 
Bisseswar Banerjee, 47 C. W. N. 403: (A. 1 B. (30) 
1943 cal. 361), it is neoessary to refer to the faote 
of this case. 

[25] The suit was for a declaration that a 
certain order made by the Board of Revenue, 
Bengal, was ultra vires and void. A certain 
share of a revenue paying estate was sold for 
the recovery of arrears of land revenue. The 
plaintiff was the purchaser at the revenue eale 
held under 8. 13, Bengal Land Revenue Sales 
Act, 1859 (Act XI [ 11 ] of 1859). The sale was 
confirmed and a certificate of sale was issued to 
tbe purchaser under S. 28 of the Act. On 7th 
April 1937, the Collector ordered delivery of 
possession to him under B. 29. Before the last 
order could bs carried out and plaintiff placed 
in possession, the defendants preferred an 
appeal to the Commissioner praying that ths 
sale be set aside. The appeal was dismissed as 
barred by time. On 25th May 1937, they presen¬ 
ted a petition to the Board of Revenue against 
the Commissioner's order. The Board after consi- 
dering the report from the Commissioner set 
aside tbe sale. It appeared from the order of tbs 
Board that it was influenced by considerations of 
hardship. It was against this order of the Board 
that tbe suit was mainly direoted. The relief 
aBked for in the plaint was as follows: 

“That the Board’B order be deolared ultra vire* 
void and unenforceable and set aside; 

That the plaintiff be declared entitled to get posses¬ 
sion of the property in salt under 8. 29 of the Bengal 
Land Revenue Sales Act; 

That such other or modified reliefs as the plaintiff 
may be entitled to, be granted to him, besides costs and 
interest." 

[ 26 ] The suit was decreed in the trial Court. 
On appeal, it was contended that the suit was 
not maintainable without a prayer for recovery 
of possession as consequential relief and witheut 
the addition of the Collector as a party. 

[ 27 ] On behalf of the appellants reliance was 
placed on Mooihoo Vijia v. Dorasinya Tevar h 
3 I. A. 169: (16 Beng. L. B. 83 P. o.) and Sheo- 
parsan Sinyh v. Bam Nandan Prasad, 43 
I. A. 91: (A. I. B. (3) 1916 P. 0. 78), while the 
respondents’ counsel contended on the strength 
of Bobert Fischer v. Secy, of State, 26 L A. lfit 
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(S3 Mad. 970 p. 0.) that B. 43, Speoifio Belief 
Act was not exhaustive of the cases in which 
a declaratory relief without more may be gran- 
ted. In Moothoo Vijia v. Dorasinga Tevar, 
S I. A. 169: (16 Beng. L. B. 83 P. 0.), their Lord, 
ships laid down that the Oourts in India had no 
power to make a merely declaratory decree 
otherwise than under B. 16, Civil P. 0. of 1869 
whioh was as follows: 

°No Bait shall be open to objeotion on the ground 
that a merely declararory Jdecree or order is sought 
thereby, and it shall be lawful for oivil Courts to make 
binding declarations of right without granting conse¬ 
quential relief.*’ 

[ 28 ] In delivering the judgment of their 
Lordships Sir James Colville said: 

"They (their Lordship?) at first conceived that the 
power of the OonrtB in India to make a merely 
declaratory decree was admitted to rest upon S. 15 
Civil P. C., the effect of wbioh has been so mach 
discussed. Mr. Doyne, however, raised some question as 
to that and suggested that the power was possessed by 
the Courts in the mofusail before the Code of Civil Proce- 
dure was passed, and had not been taken away thereby. 
No authority which establiebes the firstof these proposi¬ 
tions was oited; and their Lordships oonceive that if 
the Legislature had intended to continue to those 
Courts the general power of making declarations (If 
they ever possessed such a power), it would not have 
introduced this clause into the Code of Civil Procedure, 
which, if a limited construction is to be pat npon it, 
clearly implies that any decree made in excess of the 
power thereby conferred would be objeotionable.” 

[29] Their Lordehipa were of the opinion that 
the application of B. 16, Civil P. 0. muBt be 
be governed by the same principles as those 
npon wbioh the Court of Chancery proceeded in 
reference to the Chancery Procedure Aot, B. 60 . 
The Code of 1869 was repealed by the Code of 
1877 and the provision as to declaratory deorees 
was taken out of the Civil Prooedure Code and 
appeared in a modified form in the Speoifio Relief 
Aot aa 8. 42. 

[80l In Bobert Fischer v. Secy, of State, 26 
I. A. 16: (22 Mad. 270 p. o.), 8. 42, Speoifio 
Relief Aot oame np for consideration before 
their Lordships of the Privy Council. In that 
oase, the Golleotor, with the subsequent sanction 
of the Board of Revenue, ordered on notice to 
the proprietor and leeseeB of a zamindary, that 
separate registration and Bub-assessment of the 
appellant’s village Bitnate therein be made under 
Regulation xxv [ 26 ] of iboq, a. 8, and Aot I [i] 
of 1876. Thereafter the Government, on the 
application of one of the lessees, without notioe 
either to the appellant or the Golleotor, ordered 
the latter to oancel the registration. A Buit was 
instituted by the appellant by whioh he prayed 
for a declaration that the order of the Govern, 
ment was ultra vires and illegal. 

[ 81 ] Aot I [ 1 ] of 1876 (8. S) empowered the 
Golleotor to hold an inquiry and either in the 
absenoe of or on disallowing objections of parties 


interested, to register the alienated portion in the 
name of the alienee and to apportion the assess, 
ment of such alienated portion. Any person 
aggrieved by either the grant or refusal of sepa¬ 
rate registration could sue in a civil Court. It 
was contended before their Lordships of the 
Privy Council that the suit for a declaratory 
deoree alone was not entertainable in view of 
the provisions contained in 8. 42, Specific Relief 
Aot. Lord Macnaghten, who delivered the judg¬ 
ment of their Lordships of the Privy Council 
observed as follows: 

“Now in the first place it Is at least open to doubt 
whether the present suit is within the purview of 
S. 48, Bpecific Relief Act. There can be no doubt ae to 
the origin and purpose of that section. It was intended 
to introduce the provisions of S. 60, Chancery Proce¬ 
dure Act of 1852 as Interpreted by jadloial decision. 
Before the Act of 1852 it was not the practice of the 
Court in ordinary suits to make a declaration of right 
except as introductory to relief whioh it proceeded to 
administer. But the present suit is one to which no 
objection could have been taken before the Act of 1852. 
It ia in eubstanoe a suit to have tho true construction 
of a statute deolared and to have an act done in con¬ 
travention of the statute rightly understood pronounced 
void and of no effect. That i8 not the sort of declara¬ 
tory decree whioh the framere of the Aot had in their 
mind. But even assuming that the Speoifio Relief Act 
applies to such a salt as this, what U the result? What 
farther relief can be required? The so-called cancella¬ 
tion is pronounoed void, the order of the Government 
falls to the ground, and the decision of the Collector 
stands good and operative as from the date on which 
it was made. The vitality of the decision is not im¬ 
paired or aflected merely by destruction or mutilation 
of the entry in the Collector’s book." 

[ 82 ] It is dear that their Lordehipsdeoided the 
case od the assumption that the Speoifio Relief 
Act applied. They found that no further relief 
oould have been asked for in the oaBe. It is also 
noteworthy that the suit was instituted under 
the express provisions of the Madras Aot I [l] 
of 1876. The jurisdiction reserved for the oivil 
Court by that Aot was in its nature appellate. 
Any person aggrieved by either the grant or 
refusal of separate registration oould sue in the 
civU Court. The order of the Collector granting 
separate registration was cancelled by the Gov- 
ernment of Madras. A declaration tha6 the 
order of the Government was ultra vires would 
have been sufficient to restore the order of the 
Golleotor. In these circumstances the suit was 
held to be not open to any objeotion. The ex¬ 
pression of doubt whether a suit of that nature 
was within the purview of 8. 42, Speoifio Relief 
Act, however, remains. There is also the ob. 
servation that a suit which was in substance to 
have the true construction of a statute deo- 
lared, and to have an aot done in contravention 
of the statute rightly understood pronounoed 
void and of no effect was not of the type whioh 
the farmers of the Speoifio Relief Aot had in 
mind. This diotum has been interpreted aa im- 
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plying that S. 42, Specific Relief Act is not 
exhaustive of the cases in which relief for mere 
declaration may bo asked for. 

[33] In Sheoparsan Singh v. Ram Nandan 
Prasad, 43 I. A. 91 : (A. I. R. (3) 1916 P. 0. 78), 
their Lordships of the Privy Council laid down 
as follows: 

"The Court’s power to make a declaration without 
more is derived from S. 42, Specific Relief Act, and 
regard must, therefore, be had to its precise terms." 

[34] This interpretation of S. 42 was not 
easily reconcilable with the observations made 
in Robert Fischer v. Secy, of State, 26 I. A. 16 : 
(22 Mad. 270 P. C.) The learned Judges of the 
Calcutta High Court found themselves Con¬ 
fronted with an apparent conflict between the 
two pronouncements from their Lordships of 
the Privy Council. They interpreted the remarks 
in Fischer's case, 26 I. A. 16: (22 Mad. 270 P. C.) 
ns conveying that S. 42 was not intended to 
apply to oases where the declaration asked for 
included present relief. 

[35] Now, let us see what the present relief 
in Fischer’s case (26 I. A. 16: 22 Mad 270 P. C.) 
was. The suit was for a mere declaration that 
the order of the Madras Government was ultra 
vires and illegal. It was under a particular 
provision of Act I [l] of 1876. That provision 
virtually allowed an appeal to the civil Court 
if any party felt aggrieved by the deoieion of 
the revenue authorities in the matter of regiBtra. 
tion. The declaration that the order of the 
Government was ultra vires could restore the 
order of the Collector. The restoration of the 
Collector’s order was to lead to the undoing of 
any act, e. g., entry or remarks indicating 
the oanoellation of registration—by the Collector 
in pursuance of the illegal order of the Madras 
Government. The result would follow automati¬ 
cally. It was not necessary for the plaintiff to 
ask for any further relief in that case. The 
effeot of the declaration in that case was exaotly 
the same as in the case of an appellate decree 
of a civil Court which sets aside or modifies the 
deoree of the Court below. If before revereal or 
modification the lower Court has allowed its 
decree to be executed, it will have to put the 
parties in the same position which they occupied 
before the original order was given effeot to in 
execution. The declaration granted by the civil 
Court in Fischer's case, (26 I. A. 16: 22 Mad. 
270 p. C.) gave it the effect of an appellate order. 
It automatically granted all necessary relief. 
The plaintiff was put in the position which he 
had occupied before the cancellation of the 
Collector’s order by the Government. This, 
according to the learned Judges of the Calcutta 
High Court, would be the present relief which 
the declaration in that case included. 


[36] The situation was similar in the Calcutta 
case. The Collector had ordered delivery of pos- 
session. But before this order could have been 
given effect to, the sale was set aside by the 
Board of Revenue. A declaration that the order 
of the Board of Revenue was null and void 
was enough for plaintiff’s purpose. The Collector 
could then have given possession in pursuance 
of bis own order which would have been revived 
by the declaration sought for. The declaration 
impliedly gave all the relief that the plaintiff 
required. It was not necessary for him to ask 
for possession a3 he could get it in execution of 
the Collector's order. The declaration in that 
oase also afforded the necessary present relief. 

[ 87 ] The observations in Fischer’s case (26 
I. A. 16 : 22 Mad. 270 P. c.) that the framers of 
the Act did not intend that B. 42 should apply 
to cases in which in substance the suit was to 
have the true construction of a statute declared, 
and to have an act done in contravention of the 
statute rightly understood pronounced void and 
of no effect were, however, not made the basis 
of the decision in the case. It wa3 assumed that 
the case was governed by S. 42 and it was then 
held that as no further relief was necessary the 
claim was not hit by the proviso to S. 42, Speci¬ 
fic Relief Act. Similarly, in the Galoutta case 
the interpretation that was placed on the obser- 
vations of Lord Macnaghten with a view to 
reconciling them with what was dearly held by 
their Lordships of the Privy Council in Sheo¬ 
parsan Singh v. Ram Nandan Pd., 43 I. A. 91: 
(A. I. R. (8) 1916 P. 0. 78) was not the basis of 
the deoision. The case was deoided on the 
assumption that S. 42 applied to it but it was 
not necessary for the plaintiff to ask for posses¬ 
sion as after the declaration that the order set¬ 
ting aside the sale was ultra vires he could take 
possession in execution of the Collector's order 
who had not completed the proceedings by deli¬ 
very of possession. I am in respectful agreement 
with the learned Judges of the High Court in 
the interpretation they have put on the observe- 
tions of Lord Macnaghten contained in Fis¬ 
cher’s case (26 I. a. 16: 22 Mad. 270 P. 0.). It 
would seem that S. 42 can have no application 
to suits whioh are provided for expressly by the 
statute whioh gives a sort of an appellate juris¬ 
diction to the civil Court in cases which are 
deoided either summarily as under 0 . 21, R. 63, 
Civil P- C., or by executive or revenue authori- 
ties as in Fischer’s case, (26 I. A. 16 : 22 Mad. 
270 P. 0.). Suoh oases would be outside the pur¬ 
view of s. 42. But the Galoutta case did not 
belong to this olass. It, however, was not within 
the mischief of S. 42 as the declaration asked 
for served exactly the same purpose as it did in 
the case of Fischer. 
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[98] Both these oases are distinguishable from 
the present case. The suit in this case is not 
covered by any provision of Assam Land & 
Revenue Regulation. The civil Court in enter- 
taining this suit is not exercising any jurisdic¬ 
tion whioh is expressly vested in it by the 
Btatute. This is one feature which distinguishes 
it from the case of Fisoher. The other distingui¬ 
shing feature ie that a mere declaration is not 
all that the plaintiff could claim. He got pos- 
session from the Oolleotor. It was symbolical 
possession according to him and according to 
his own statement possession was taken over 
by defendants after the order of the Board 
by which the sale was set aside. The situa¬ 
tion created was that not only was the Bale 
set aside but plaintiff was deprived of the 
possession as well. A declaration that the 
order setting aside the sale was ultra vires 
would not help the plaintiff in getting possession 
from the Collector. He has already given him 
possession and did not take it back after the 
order of the Board. The defendants dispossessed 
the plaintiff. If the order of the Board is declar¬ 
ed nail and void and the sale is held to be valid, 
plaintiff would be entitled to possession of the 
land. This relief be oan now obtain only by a 
suit. This farther relief he oannot seek from the 
revenue authorities in the oiroumstances of this 
oase. The suit is not oovered, therefore, by the 
observations of Lord Maonaghten in Fischer's 
case, (26 i. A. 16 : 22 Mad. 270 P. o.), as inter¬ 
preted by the learned Judges of the Caloutta 
High Court. The declaration asked for in this 
case does not inolude any present relief. It 
will be a mere declaration whioh may entitle 
the plaintiff to sue for possession later. The oir- 
oumstance that the plaintiff will be put to the 
necessity of instituting a separate suit for pos. 
session even if the declaration sought for is grant* 
ed to him was not present in either of the two 
cases relied on. In both the oases it was found 
as a fact that no further relief was necessary to 
be olaimed on the facts whioh were different 
from the faotB of the present oase. 

[89] It oannot be ignored that 8. 42, Specific 
Relief Aot was applied to both the oases and 
thuB the position that the proviso to s. 42 was 
imperative was reoognised. The requirements of 
the proviso are mandatory and this case does 
not fulfil these requirements. It oannot be re- 
garded as inolnding any present relief in the 
sense in whioh the expression was understood in 
the Caloutta oase. 

[40] The learned counsel for the appellant 
has argued that the relief olaimed in the oase is 
that the order of the Board of Revenue is ultra 
\vires and that it be set aside. He points out 
I that Betting aBide of the order is the further or 


present relief and that it is not necessary for the 
plaintiff to claim all available reliefs. This con 
tention must be repelled. If the order of the 
Board is without jurisdiction, as we have found, 
it requires no setting aside. This part of the[ 
relief is a mere surplusage and oannot serve as 
a substitute for the substantial or teal further 
relief without which plaintiff's grievance cannot 
be completely redressed and for which a sepa¬ 
rate suit which the proviso to s. 42, Specific 
Relief Aot aims at preventing will be absolutely 
necessary. In the Calcutta oase also, the plaintiff 
had prayed that the order of the Board of Reve- 
nue be set aside. But the analogy is merely 
illusory. As pointed out above, the plaintiff in 
that case could get possession from the Colleotor 
without instituting a Buit, whioh is not the oase 
here. 

[4ll My conclusion, therefore, is that the 
learned Subordinate Judge was right in dismis¬ 
sing the suit as being one for mere declaration 
when further relief whioh was available and 
whioh should have been olaimed to meet the re¬ 
quirements of the proviso to S. 42, Specifio Relief 
Aot was not olaimed. This view finds support 
from Jit Singh v. Ghetlu, A.I. R. (26) 1939 ALL. 
446: (182 I. C. 911), in whioh it was held that: 

“No oivil suit lies for a mere declaration that a de¬ 
cree of a RevoDoo Court was invalid for want of 
jurisdiction." 

[42] In the resnlt I hold that this appeal 
must be dismissed. I shall leave the parties to 
bear their own ooBts. 

[43] Thadani C. J. —I have had the advantage 
of reading the judgment of my learned brother. 
While I agree that the Revenue Tribunal in this 
oase exceeded its jurisdiction in directing the 
sale to be set aside, and that tbe oivil Court has 
jurisdiction to declare tbe order of the Tribunal 
a nullity, I am unable to agree that there is 
any impediment to the passing of a deoree for, 
the plaintiff appellant for a declaration as pray¬ 
ed for by him without more, having regard to 
the faota of this case. 

[44] It ie true that Mr. Barooab invited us to 
deoree the relief as to possession, as prayed for 
by the plaintiff in the trial Court, which the 
trial Court, either deliberately or through over, 
sight, did not grant. But at the same time, Mr. 
Barooah stated that he would be content with a 
mere declaration that the order passed by the 
Revenue Tribunal is a nullity. If tbe plaintiff is 
entitled to a declaration that tbe order passed by 
the Revenue Tribunal is a nullity, the faot that 
he did not appeal against the judgment and deoree 
of the trial Court whioh bad either deolined to 
deoree the plaintiff's prayer as to possession or 
had omitted to do so, is wholly immaterial 
when it is remembered that the suit brought by 
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the plaintiff was, in fact and in essence, a suit 
to set aside the order of the Revenue Tribunal 
as being contrary to the provisions of the Assam 
Land and Revenue Regulation, and, as suoh, it 
was not hit by the proviso to S. 42, Specific 
Relief Act. 

[45] The mere use of the word ' declaration * 
whether in the title of the plaint or in the prayer 
clause, does not necessarily make a suit a suit for 
declaration so as to attract the proviso to 8. 4a, 
Specific Relief Act. For instance, where a suit 
is in substance a suit for cancellation of a deed 
of sale relating to immovable property, the fact 
that the plaintiff prays for a declaration that 
the deed do stand cancelled, can scarcely be 
regarded a3 being hit by the proviso to 8. 42, 
Specific Relief Act. The moment a sale deed is 
cancelled or set aside by a decree of the Court, 
the rights present in the parties before the 
execution of the sale-deed are automatically 
restored, even though in a given case it might 
be that the plaintiff would find it difficult to 
obtain possession, except through the interven- 
tion of a Court. 

[46] I am unable to subscribe to the view 
expressed by my learned brother that where an 
order passed by a duly constituted authority is 
without jurisdiction, it does not require to be set 
aside, and that the principal relief, therefore, in 
a case where an order does not rejuire to be 
set aside, is not one setting aside the order. In 
my opinion, the facts of the case before us are 
on all fours with the facts present before the 
learned Judgos of the Caloutta High Court in 
the case reported in Mohd. Manjural Haque v. 
Bisseswar Barterjee, 47 C. w. N. 408 : (A. I. R. 
(30) 1948 Cal. 361) in which they had oocasion 
to consider the decisions of their Lordships of 
the Privy Council reported in Moothoo Vijia 
v. Dorasinga Thevar, 2 I. A. 169: (16 Bang. L. R. 
83 P. C.); Robert Fischer v. Secy, of State, 26 
I. A. 16: (22 Mad. 270 P. C.) and Sheoparsan 
Singh v. Ram Nandan Prasad, 43 I. A. 91: 
(a. I. R. ( 3) 1916 P. 0. 76). Rau J. delivering the 
judgment of th9 Division Bench observed at 
p. 112 of the report: 

“ It would, therefore, seem that the expressbns 
‘ merely declaratory decree ’ and ‘ declaration fwithout 
more’ used in the Privy Council judgments in Katha - 
ma Natchair's case, 2 I. A. 169: (15 Beng. L. R. 85 
P. C.)*and Sheoparsan Singh's case, 43 I. A. 91: 
(A. I. R. (3) 1916 P. C. 78) refer to a declaration which 
merely serve3 to define rights, present or future, with¬ 
out giving present relief. The power of the Courts in 
India to make merely declaratory decrees In this sense 
is, under the above decisions, governed entirely by 
S. 42, Speoiflo Relief Act. But where a deoree has the 
effect of giving present relief aa well, the power to make 
it will be governed by the general provisions of the Code 
of Civil Procedure, e.g., S. 9 or 0. 7, R. 7 of the Code, 
and not by 8. 42, Speciflo Relief Act. Suoh a view 
would be consistent not only with their Lordships' 


observations in the above two cases, but also in 
Fischer's case , 26 I. A. 10: (22 Mad. 270 P. C,). On 
this view, the present suit would not be governed by 
S. 42, Specific Relief Aot." 

[47] My learned brother’s judgment is silent 
upon this passage from the judgment of the 
Calcutta High Court. If this passage from the 
judgment of the Calcutta High Court in Mohd . 
Manjural Haque v. Bisseswar Banerjee , 47 
0. W. N. 408 : (A. I. R. (30) 1943 Cal. 361) is to 
be given effect to—and it mu3t be given effeot 
to,—it seems to me that the presence of a fact 
namely that in the case the Collector had not 
yet delivered possession, to the party ODncerned 
is wholly immaterial. The learned Judges of 
the Caloutta High Court mentioned this parti, 
cular fact only for the purpose of showing that 
the proviso to s. 42, Speoifio Relief Aot, did not 
hit the plaintiff’s case, even if it were assumed 
that S. 42, Speoifio Relief Aot, applied. In my 
opinion, their decision means that S. 42, Speoifio 
Relief Act, does not apply to a case where a 
plaintiff seeks to have an order set aside the 
existence of whioh is an impediment to the 
restoration of his rights, rights of which he has 
been deprived as a result of the impugned order. 
This is what the learned Judges of the Caloutta 
High Court say at p. 413 of the report: 

“ But even assuming that the Speoifio Relief Aot 
applies to sach a suit as this, let U3 see what is the 
plaintiff's claim aDd who are the parties concerned. 
The plaintifi is undoubtedly a person who claims to be 
entitled to certain rights ae to property, namely, the 
right to own and possess separate account No. 2 of 
Touzi No. 655 by virtue of his purchase on 14th Janu¬ 
ary 1937 (a9 in thi3 case). The defendants, who are 
the recorded owners and are in possession of that 
share of the estate, deny and are interested to deny 
his title. The Collector, on the other band, has not 
denied, nor is he interested to deny, tho plaintiffs' 
title, although ho could do nothing to assist the plain* 
tiff after the Board has set aeide the sale, (as in this 
case). In terms of S. 42, therefore, the plaintifi may 
institute a suit against the defendants, but not against 
the Collector, and the Court may in its discretion 
make therein a declaration that he is so entitled, and 
the plaintifi need not in suoh a suit ask for any fur¬ 
thers relief. We now oome to the proviso: ‘Provided 
that no Court shall make any suoh declaration where 
the plaintifi being able to eetk further relief than a 
mere declaration of title, omits to do so*. In consi¬ 
dering this proviso with reference to this Oise, we 
have to bear in mind that long before tho Board's 
order of September 1937, the Collector had already 
passed an order for delivery of possession to the plain¬ 
tifi. Once tho Board’s order is pronouooed ultra vires 
and the plaintiff's unimpaired title declared, the 
Collector’s order of 7th April 1937, would revive, and 
it would be his statutory duty to proceed to give effect 
to it under S. 14 and S. 29, Bengal Land Revenue 
Sales Act, 1859. The plaintiff was not able to seek 
farther relief in his plaint for the simple reason that 
he needed no more. The annulling of tho Board's 
order would give him all that he wanted. The circums¬ 
tances are very similar to those in Fischer's case 
(26 I. A. 16: (22 Mad. 270 P. 0.) where the Privy 
Counoil made a declaratory deoree, holding that no 
further relief was required. The proviso to S. 42, 
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Speciflo Relief Act is no more a bat to a declaration of 
the plaiDttS'a title in the present suit than it was in 
that suit.* 1 , 

[ 48 ] I am unable to agree that the ease be- 
fore us oan be distinguished from the oasa 
present before the learned Judges of the Cal¬ 
cutta High Court, merely because in the case 
before us the Deputy Commissioner had not 
delivered possession to the purchaser. Even in 
the Calcutta case the recorded owners were in 
faot in possession a3 here and -yet the learned 
Judges did not think that the existence of that 
fact was an impediment to the passing of a 
decree declaring the order of the Revenue Board 
a nullity. Indeed the learned Judges of the Cal¬ 
cutta High’Court, in considering the question 
from the dual aspeot namely—(l) whether S. 42, 
Speoifio Relief Act applied to the facts before 
them, and (2) whether assuming that 8. 43, 
Specific Relief Aot, applied—the proviso to 
6. 42, operated as a bar to the plaintiff getting 
a deoreo for a mere declaration olosely followed 
the observations of Lord Macnaghten in Fis - 
cher's case (26 I. A. 16: 22 Mad. 270 P. 0.) which 
are in these terms: 

•'Now, in the first place, it is at least open to doubt 
whether the present suit is within the purview of 
8. 42, Speoifio Belief Act. There oan be no doubt as 

to the orign and purpose of that section.It 

is, in substance, a suit to have the true oon6truotion of 
a statute deolared, and to have an act done in 
contravention of the etatute rightly understood 
pronounced void and of no effect. That is not the sort 
of declaratory decree which the framers of the Aot 
bad in their mind." 

I do not think these observations of Lord 
Maonaghten oan be regarded as obiter dicta. 
The learned Judges of the Oaloutta High Court 
apparently did not regard them in that light. 
The learned Judges of the Oaloutta High Court 
have definitely Btated that the suit before them 
was not one under the provisions of S. 43, Spe. 
oifio Belief Aot. Just as Lord Maonaghten 
then proceeded to deal with the case before 
the Board on the assumption that the Speoifio 
Belief Aot applied, the learned Judges of the 
Oaloutta High Court proceeded to do likewise. 
Lord Maonaghtan had observed: 

“But even assuming that the Speoifio Relief Aot 
appliea to aaoh a ault &■ thia, what la the reaalt? 
What further relief oan be required? The go oalled 
cancellation is pronounced void, the order of the 
Government falls to the ground, <and the deolsion of 
♦he Collector stands good and operative as from the 
date on whioh it waa made. The vitality of the deoi- 
olon la not impaired or afleoted merely by destruction 
or mutilation of the entry In the Oolleotor'8 book." 

Applying these observations to the faots before 
ns, as soon as the cancellation of the order of 
the Bevenne Tribunal iB pronounced void, it 
falls to the ground and the sale of the Deputy 
Commissioner made in pursuanoe of the Assam 
Land and Bsvenue Regulation stands good and 


becomes automatically final under 8. 80, Assam 
Land and Bevenue Regulation, and under 8. 88 
of th 9 same Regulation, the Deputy Commis¬ 
sioner shall put the plaintiff into possession of 
the property. The fact that the Deputy Com¬ 
missioner in the present oaso delivered posses¬ 
sion to the respondents after the Revenue 
Tribunal had eet aside the sale, is, in my opinion, 
wholly immaterial for the purpose of deciding 
whether the proviso to 9. 42, Speoifio Relief Act 
applies. The aot of that Deputy Commissioner 
in this case after he was made aware of the 
order of the Revenue Tribunal setting aside the 
sale, was an aot done in pursuance of 8. 85, 
Assam Land and Revenue Regulation. The 
Deputy Commissioner will aot in preofcely the 
same way the moment he comes to know that 
the order of the Revenue Tribunal has been set 
aside by this Court. He will then forthwith aot 
under 8.86 of the Regulation, the sale having be¬ 
come final under S. 80 of the Regulation and put 
the plaintiff into possession. I can see no reason, 
therefore, for thinking that the decision of the 
learned Judges of the Caloutta High Court would 
have been different if, in that oase, the Oolleotor 
had, in fact, put the other party into possession. 
In any oase even in the Oaloutta oase somehow 
or the other the other party was in possession. 

[49] In my opinion, the oiroumBtances before 
us are similar to those in Fischer’s case (26 1 . A. 
16: 22 Mad. 270 P. o.) and identioal with those 
in the oase reported in Mohd. Manjural Haque 
v. Bisseswar Banerjee, 47 o. W. N.408: (a. I. R. 
(30) 1943 oal. 361). To borrow the language of 
the learned Judges of the Caloutta High Court, 
“Ihe proviso to S. 42, Bpeoiflo Relief Aot, la no more a 
Jiar to a declaration of the plaintifi’a title In the pre¬ 
sent suit than U was In Fischer’s case (26 I. A. 16: 22 
Mad. 270 P. 0.)," 

or in the oase reported in Mohd. Manjural 
Haque v. Bisseswar Banerjee, 47 0 . W. N. 403: 
(A. I. R. (80) 1913 oal. 361). In my opinion, the 
declaration of the plaintiff's title in this oase 
follows automatically upon setting aside the 
order of the Revenue Tribunal, whioh in my 
view is the prinoipal relief. 

[60] In the view I have taken of the deoision 
of the Caloutta High Court reported in Mohd. 
Manjural Haque v. Bisseswar Banerjee, 11 
0. W. N. 403 : (A. I. B. (30) 1913 Oal 36t), it 
follows that the deoision of the Allahabad High 
Court reported in Jit Singh v. Ohetlu, A. i.b. 
(26) 1939 ALL 416: (182 I. o. 911) has no appli. 
oation to the faots of thia oasa. 

[51] I will accordingly set aside the judgment 
and deoree of the lower appellate Court and 
restore that of the trial Court setting aside the 
order of ths Bevenue Tribunal with no order as 
to qos te and leave it to the Deputy Commissioner 
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to put the plaintiff into possession of the pro¬ 
perty under S. 85, Assam Land and Revenue 
Regulation. 

ORDER 

[52] Thadani C. J.—A difference of opinion 
having arisen between my learned brother and 
myself—my learned brother taking the view that 
the decree of the lower appellate Court should 
be affirmed and I taking the view that it should 
be set aside and that of the trial Court restored— 
the provisions of 8. 98. Civil P. C., are attracted, 
and the judgment and decree of the lower appel¬ 
late Court is confirmed. 
v.r.b. Decree confirmed. 

A. I. R. (37) 1950 Assam 152 [C. N. 55.) 

Thadani C. J. and Ram Labhaya J. 
Abdul Ali—Accused—Petitioner v. The State. 
Criminal Bern. No. 1 of 1950, D/• 13th March 1950. 
Assam Opium Prohibition Act (XXIII [23] ol 
1947), Ss. 5 (a) and 28— Possession—Meaning— 
Presumption-Burden oi proof—Opium Act (1878), 
Ss. 9 and 10-Evidence Act (1872), Ss. 101-103. 

PoBBession of opium within the meaning of 8. 5 (a) 
mast imply knowledge. It mast be conscious possession 
making same kind of control possible, or, in other 
words, there must be mens rea or guilty knowledge 
before a person could be convicted of an offence under 
8. 6 (a) for possessing opium. [Para 7] 

Thus, a person charged with the possession of opium 
must be shown to have knowledge of the existence of 
the opium in his house before he can be said to be in 
possession of it. Mere recovery of opium from a house 
in which he lives along with other persons, would not be 
sufficient to show that he was in possession with know¬ 
ledge of its existence. [Para 10] 

Unless conscious possession on the part of the accu¬ 
sed has been proved, no presumption under S. 28 
arises in favour of the prosecution. [Para 13] 

The harden of proving conscious possession oo the 
part of the accused remains on the prosecution and that 
burden is not shifted to the accused by anything that is 
contained in S. 28. [Para 13] 

Annotation: ('46-Man) Opium Act, 8. 9, N. 1, 2, 
S. 10, N. 1; Evidence Act Ss. 101-103, N. 3, 4. 

[See also (‘46-Man) Arms Act, S. 19, N. 10], 

S. N. Buragohain and J. C. Medhi—tor Petitioner. 
K. R. Barman, Sr. State Advocate—tor the State. 

Ram Labhaya J.—The petition of revision is 
directed against the order ol the learned Sessions 
Judge, U. A. D., by whiob the petitioner’s 
appeal against his conviction and sentence under 
8. 6 (a) of the Assam Opium Prohibition Act, 
1947, was dismissed. The petitioner was senten¬ 
ced to undergo rigorous imprisonment for 2 years 
and a fine of Rs. 600 in delault to rigorous im- 
prisonment for 6 months. 

[ 2 ] The house in which Abdul Ali, petitioner, 
lived was searched on 6th January 1949. An 
elder brother, Abdul Savan and a younger bro¬ 
ther, Abdul Hannan of the petitioner also lived 
in the same house. The Excise Sub-Inspector, 
who conducted the search, recovered one seer of 


opium from the house. There were two cakes 
each weighing half a seer. They were found in 
two brass utensils wrapped in brown paper. The 
two utensils W6re covered by a half-pant. They 
were placed inside the hollow of a Murah. The 
Murah itself was under a table in an inner 
room of the house occupied by the petitioner and 
his two brothers. Abdul Suvan, the eldest, ate- 
conded. Abdul Ali, the petitioner and Abdul 
Hannan were sent up for trial. Both were found 
guilty under 8. 5 (a), Assam Opium Prohibition 
Aot by the Magistrate, 1 st class, Dibrugarh. 

[3] On appeal, Abdul Hannan wa3 given the 
benefit of doubt but the conviotion of Abdul Ali 
was maintained. In upholding the. oonviction, 
the learned Judge remarked that in his opinion 
the petitioner had definite knowledge of the 
existence of opium inside his house. 

[4] In the trial Court, as also before the 
learned Sessions Judge, one plea raised was that 
opium bad been planted in the house by some 
one. The learned counsel for the petitioner has 
not pressed this plea before us. The circumstan¬ 
ces under which the opium was recovered, ite 
quantity, the place where it was kept and the 
manner in whioh it was deliberately concealed, 
all lead irresistibly to the conclusion that plan¬ 
ting was completely out of question. The learned 
counsel has raised only one contention. He 
argues that the mere fact that opium was re¬ 
covered from the house in which the petitioner 
lived was no evidence or proof of the fact that 
the accused was in possession of the opium. 
There was nothing for him, therefore, to account 
for under 8. 28 of the Aot. There is considerable 
force in this contention. 

[5l 6eotion 3, Assam Opium Prohibition Act, 
1947, prohibits import, export, transport or pos¬ 
session of opium amongst other things. Section & 
(a) punishes contraventions of 8. 3. Under 8. 6 (a> 
possession of opium is punishable. Anyone found 
in possession of opium in Aesam is liable to 
punishment with imprisonment of either descrip¬ 
tion for a term which may extend to 6 years, 
and with fine which may extend to Rs. 5000. 
Obviously this is a very serious offence in this 
province. The question is what is meant by the 
word ‘possession’ which is made punishable by 
the Act. 

[6] We think 'possession’ implies dominion 
and control. A person cannot be said to be in 
possession of an article if he is not in a position 
to exercise any dominion over it. The exercise 
of dominion would be possible only if there i3 
knowledge of its existence or presence at » 
particular place. Knowledge or consciousness of 
the existence of the article at a plaoe where 
dominion could be exercised would therefore be 
necessary to constitute possession. A father. 
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living in a house with half a dozen sons, may 
not know what his sons or a partioalar son may 
bring to the house. Anyone of them may bring 
some quantity of opium. It may be placed in 
some part of the house whioh though accessible 
to all is not frequented. The father and the 
other inmates of the house may be wholly un¬ 
aware of its existence. They would not be in a 
position to exercise dominion or control over 
it. They could not be said to be in such posses- 
sion as the law seeks to punish. There would 
be no mens rea or guilty knowledge. 

[7] Possession of opium within the meaning 
of S. 5 (a), therefore, must imply knowledge. It 
jmust be conBoious possession mak'mg some kind 
of control possible, or in other words, there 
must be mens rea or guilty knowledge before a 
person could be convioted of an offence under 
s. 6 (a) for possessing opium. There would not 
be any culpable possession if there is no know¬ 
ledge on the part of an oosupant of a house or 
room as to the existence of opium in the house 
or the room as the case may be. 

[8} Opium Act of 1878 also prohibits posses¬ 
sion of opium. In a Division Benoh of the Cal- 
outta High Court, reported in Cyril C. Baker 
y. Emperor, A. I. b. (17) 1930 oal. 658 :(82 or. 
L.J. 246), it was held by their Lordships that: 

“PoBSMBion Implies knowledge, and thore would be 
no possession when there is no knowledge on the part 
of the ostensible ocoupant of the oabin or room «as the 
case may be'\ 

[9] In Emperor v. Santa Singh, A. I. R, 
(31) 1944 Lah. S89 : (46 Or. L. 3. 1 P. B ), 
a Full Benoh of the Lahore High Court 
held that possession of an unlicensed arm 
or ammunition within the meaning of S. 19 (f), 
Arms Aot meant something more than mere 
constructive or legal possession. Possession neces- 
sary for constituting an offenoe under a. 19 (f), 
meant consoious possession. 

[10] The view as to the meaning and oonnota. 
tionof the word 'poseeBaion' as ooourring in the 
Opium Aot of 1878 was followed in Bholanath 
v. The King, A.i. R. (86) 1949 Assam 73: (61 Or. 
L. 7. 5l), It was held, in the oiroumstanoes of 
that case, that the knowledge of the presence of 
opium in the house of the aooused could be pro¬ 
perly attributed to him and therefore it was for the 
acoussd to account satisfactorily for hie posses¬ 
sion under s. io of that Act. This knowledge was 
oonsidered an essential ingredient of the offence. 
There oan be no donbt that the word 'possession' 
in the Assam Opium Prohibition Aot also means 
consoious possession. Thsre is nothing in the 
context to indicate that it oan ba given a differ, 
lent meaning for the purpose of this Aot. The 
Jptrson oharged with the possession of opium 
-must be shown to have knowledge of the exis¬ 


tence of the opium in bis house before he can be 
said to ba in possession of it. Mere recovery of 
opium from a house in which be live3 along with 
other persons would not be sufficient to show 
that he was in possession with knowledge of it3 
existence. 

[ill The learned advocate for the State lm3 
referred u3 to s. 28 , Assam Opium Prohibition 

Aot. This section lays down that: 

“ In trials under ols. (a) to (c) of S. 5, it shall ba pre¬ 
sumed, unless and until the contrary is proved, that 
the accused has committed the ofleoce with which he 
is charged in respect of the opium for the possession of 
which he falls to account satisfactorily". 

[13] The learned oounsel urges that tho 
opium having been recovered from the house 
of the aooused, it should be presumed to be in 
his possession and further by reason of the 
statutory presumption created by S. 28, it 
should be for the accused to explain this posses. 

sioD. 

[13) We do not think this interpretation of 
the seotion is correct. Under S. 28, the accused 
has to explain his possession. But if he has not 
been shown to be in possession, there is nothing 
whioh is to accoant for. The word ' possession’ 
appears in 8a. 8, 6 and 28 of the Aot. In all tbeso 
sections, the meaning to be attributed to it 
ought to be the same, unless the context in a 
particular seotion indicates a contrary intention. 
If possession ought to be oonsoious, then before 
the presumption under B. 28 comes into opera* 
tion, consoious possession on the part of the 
accused has to be proved by the prosecution. 
Where suoh possession is not proved, no pre¬ 
sumption arises in favour of the prosecution. 
The burden of proving oonsoious possession on the 
part of the accused remains on the prosecution 
and that burden is not shifted to the acou3ed 
by anything that is contained in 8. 28 . 
The contention of the learned counsel would 
be correct if B. 28 bad provided that it 
Bhall be presumed unless and until the oon- 
trary is proved that the aooused has commit¬ 
ted the offence with whioh he is charged in 
respeot of the opium recovered from the house 
in whioh he resides. This is not what the law 
lays down and all this cannot possibly be read 
into s. 28 . 

[14] Seotion 10 , Opium Aot of 1878 is a pro- 
vision analogous to 8. 28 , Assam Opium Pro¬ 
hibition Aot. It provides that: 

“ In prosecutions under S. 9, it shall be presumed, 
until the contrary Is proved, that all opium for whioh 
the acoused person is unable to acoouut satisfactorily, 
is opium in respect of which he has oommitted an 
oBenoe under this A *• 

Under s. 9, a perso_ found in possession of 
opinm is liable to pi ceoution. Statutory pro. 
sumption as held in Cyril 0. Baker v, Empe. 
ror, A. i. B. (17) 1930 oal. 668: (as Or. L. J. 24 
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can be availed of by the prosecution only if 
conscious possession of opium on the part of the 
accused is proved. 

[ 16 ] We do not think a different interpretation 
can be put on s. 23 of the Assam Act, nor can 
the word 'possession' occurring in S. S3, be’given 
a different meaning from that which it must 
have under S. 5 (a) and therefore by virtue of 
this section the prosecution cannot claim that 
mere recovery of opium from a particular 
house cast3 an obligation on every adult occu¬ 
pant of the hou3B to account for it or that it is 
proof presumptive of the guilt of every one re¬ 
siding in the house. 

[16] It is conceded that apart from the re- 
covery of opium from the bouse, there i3 no 
other evidence against the accused ehowing that 
he had any hand in bringing or placing the 
opium there or that he had any knowledge of 
its existence. 

[17] We think, therefore, that there was no 
basis for a finding that the petitioner was in 
conscious possession of the opium or that he 
had knowledge of its existence in the house. 
His conviction, therefore, is not sustainable. 
The petition of revision is allowed. The convio- 
tion is quashed and the petitioner acquitted. 
He shall be released forthwith. The fine, if 
paid, shall be refunded. 

Thadani C. J— I agree. 

v.B.B. Conviction set aside. 


A. I. R. (37) 1950 Assam 154 [C . N. 56.] 
Thadani 0 . J. and Ram Labhaya J. 
Siva Kanta Barm and others—Appellants 
v. Rajaniram Nath and others — Respondents, 

Second Appeal No. 207 o( 1943, D/• 21-3-1950, from 
judgment and decree of D. J., A. V. D., D/- 13-8-1947. 

(a) Hindu law—Religious endowment — En¬ 
dowment created by will —Manager dealing with 
endowment contrary to terms thereof—Endow¬ 
ment, if fictitious—Succession Act (1925), S. 74- 
Construction of will—Intention of testator. 

Where a qaestion arises as to whether an endow¬ 
ment is real or fictitious, the mode of dealing with 
it by it3 donor and successors U an important element 
for consideration. But where an endowment takes 
effect upon the death of the testator, and there is no¬ 
thing to show that the testator had daring his lifetime 
given oral or written directions contrary to the terms 
of the endowment created under the will, or where 
there is absence of facts or circumstances leading to 
the inference that the endowment created under the 
will is fictitious one, the qaestion of the testator's 
mode of dealing with the endowment doe3 not really 
arise, and if the Manager of the endowment deals 
with it in a manner contrary to the terms of the 
endowment, he can properly be regarded aa a Manager 
dt son tort whose wroDg acts cannot be regarded as 
reflecting the intention of the testator so as to charac¬ 
terise the endowment which is to take effect upon his 
death as fictitious. A solemn document such as a 


4.I.H. 

will, moat be respected by Courts of law, and it would 
be an act of Injustice to attribute to a dead man who 
has created an endowment to take effect on his death 
an intention to create a fictitious endowment merely 
because the person in whom he reposed confidence 
has betrayed his confidence. [Paras 15 and 18] 

Annotation: (’46 Man.) Succession Act, 8. 74 N. 3. 

(b) Hindu law —Religious endowment — Mana¬ 
ger appropriating income of endowed property— 
Endowment, if fictitious — Inference — Evidence 
Act (1872), S. 114. 

An endowment is not to be regarded as fiotitious 
merely because the members of the settler’s family, 
who are nominated as shebaits or mohunts to the 
endowed property, are to be remunerated out of its 

income. The remuneration no doubt must be reason¬ 
able having regard to the income of the endowed 
property. But where under the terms of the will creat¬ 
ing an endowment, no remuneration is allowed to the 
manager and only a portion of the income of the 
endowed property is used for expenses of the endow¬ 
ment and the remaining income is appropriated by 
the manager, no inference of a fictitious endowment 
can be drawn against the testator by reason of greed 
or miserliness of the manger. [Para 17] 

Annotation: (’46-Man) Evidence Aot, S. 114 N. 35. 

S. K. Ghose, K. R. Barooah and E. Deha _ 

for‘Appellants. 

A. P. Goswami and D. N. Medhi—iot Respondents. 

Thadani C. J.—This is a second appeal 
from the judgment and decree of the learned 
District Judge, A. V. D., dated 13th August 
1947, by which he 'affirmed the judgment and 
decree of the trial Court whioh had dismissed 
the plaintiffs’ suit with costs against the con¬ 
testing defendants. 

[a] It appears that an appeal against the 
decision of the trial Coart, dated 34th Novem¬ 
ber 1941, was preferred to the then District 
Judge, A. V. D., Mr. N. h. Hindley who 
delivered judgment on 93rd Maroh 1949. On a 
second appeal preferred to the High Court of 
Calcutta against the decision of Mr. Hindley, 
Biswas and Blank JJ. remanded the appeal 

with the following, among other directions: 

“The qaestion that we have got to consider is whe¬ 
ther the testator did create any endowment and, if so, 
what were the terms of such endowment?” 

It is not necessary to set out the other direc¬ 
tions whioh the learned Judges of the Calcutta 
High Court gave to the loiver appellate Court 
in their order of remand, in view of the faot 
that the only qaestion argued before us was the 
question set out above. 

[3] The facts material for the appeal are 
these. One Phanidhar Barua had a sons—Payo- 
dhar (defendant 4) and Lakehmidhar (plain¬ 
tiff 1). Plaintiff 2 , one Premodhar, is the son 
ol Payodhar (defendant 4). Phanidhar left a 
will, dated and ol chaitra, )311 B. S., by 
which he left eome 733 bighas of land to Laksh- 
midhar, and 661 bighas to Payodhar, and in 
respect of 700 other bighas, ha oreated an en¬ 
dowment for the maintenanoe of namghar and 
appointed Payodhar as the Manager. The in- 
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oome from the 700 bighaa wa9 to be devoted to 
the maintenance of the namghar and meeting 
expenses connected with the lighting of lamps 
and smearing of the floor with wet earth. Pani- 
dhar Baraa lived for some 5 years after the 
making of the will. Daring his lifetime, he 
had installed in the namghar, a manusoript of 
the 10 th oanto of the “Dashamskanda Bhagabat 
Gita” given to him by bis spiritaal preceptor. 
The saored manuscript, so enshrined in the 
namghar, was to be maintained from the in. 
oome of the endowment which is said to have 
been in the neighbourhood of as. 200 per 


annum. 

[4] Some 20 years after the death . : of Phani- 
dhar in 1315 or 1316 B. 8., plaintiff 1 Lakshmi- 
dhar applied for letters of administration of 
the will exeouted by his father, whioh were 
granted to Lakshmidhar six years later in 
1S39. 

[5] Seme time before plaintiff 1 applied for 
letters of administration. It appears that defen- 

^ dant 4 (Payodhar) mortgaged some 130 bighas 
odd out of the endowed property to defen¬ 
dant 2 in 1930. Im dne course defendant 2 
brought a suit apon the mortgage and obtained 
a decree in 1934, and purchased the property in 
execution of his deoree. The Bale was confirmed 
on 27th January 1936. Defendant 4 had also 
mortgaged some 63 bighas odd out of the endo¬ 
wed property to defendant l, who brought a 
suit upon the mortgage and obtained a deoree 
on 6th ootober 1936, and in execution of the deoree, 
pnrohased 63 bighas odd on loth September 1940. 
While the property was under attachment in 
execution of the deoree obtained by defendant 1 , 
defendant 4, as judgment-debtor sought to have 
the property released from attachment on the 
ground that the property was endowed property. 
This application was dismissed on 24th February 
1910, Defendant 4 had also mortgaged 288 bighas 
odd out of the endowed property in favour of 
defendant 3 (a), the Gauhati Bank Ltd., whioh 
obtained a deoree, and the Court ordered a sale 
of the 288 bighas odd to take place on 4th August 
1941. The present suit was instituted in the 
beginning of 1941 by plaintiffs 1 and 2, for a 
declaration that the property alienated by defen¬ 
dant 4, was endowed property under the will of 
Phanidhar Baraa, and that the property was not 
liable to be attached and sold for the personal 
debts of defendant 4 , 


[fl] On the pleadings, the trial Court frame 
the following isaueB: 

'll 1 ) Whether the plaintiffs have got any locus slam 
to file this suit? (2) Whether the salt la bad for mult 
fariouaneaa of oaaeeB of aotion? (8) Whether theenlt 
p r °ff r H y M Whether the salt U barred t 

limitation? (6) Whether there is the Institution by tl 
name of Bajadoar Deaamskandha Bhagabat Sthapl 


Namghar”, ae alleged in the plaint, and whether the 
plaintiff* and defendant 4 (pro forma) are the de facto 
Shebayets of the said institution? (6) Whether the 
property in auit is the truet property of the alleged 
namghar aod has been used ae suoh, or is the private 
property of defendant 4 and hae been used as the 
private property of the said defendant 4? (7) Whether 
the alleged endowment is a real and bona fide one, or 
a colourable and nominal one, as alleged in the W. 8 ? 
(8) Whether the purchases of defendants 1 and 2 in 
Civil Court's sales are bona fide and for value, and 
without notice? (9) Whether the plaintiffs have any 
title and interest over the property In dispute? (10) To 
what relief, if any, are the plaintiffs entitled?” 

[7l As a result of its findings, the trial Court 
dismissed the plaintiffs’ suit. The lower appel¬ 
late Court, on remand by the Calcutta High 
Coart, has affirmed the judgment and decree of 
the trial Court. 

[8] We think the lower Appellate Court has 
erred in bolding that a valid endowment bad 
not been oreated by Phanidhar Barua under hia 
will, dated 4th April 1906. The lower appellate 
Court has taken the view that the alleged endow¬ 
ment was a colourable transaction designed to 
keep the property in question with the family of 
the deceased in perpetuity. We are not impres¬ 
sed by the reasons which the lower appellate 
Court has given for coming to this finding. It is 
true that the testator’s Bon, Payodhar (defen¬ 
dant 4) did not carry out the terms of the will 
made by his father, that contrary to the terms 
of the will, he had his name mutated in the re¬ 
cord of rights as owner, instead of as a Manager, 
that he kept no aocoants of the income and 
expenditure of the trust property, and procee¬ 
ded to oreate mortgages some years later for his 
personal debts. Bat as the learned Judge him¬ 
self points out, these aots of Payodhar would 
not necessarily affeot the question as to whether 
the endowment made by Phanidhar under his 
will, was an endowment validly oreated. It is trne 
that even under a will, a fictitious endowment 
might be oreated for the purpose of preven¬ 
ting the family property from being aliena. 
ted, but eaoh case has to be deoided on its merits, 
and we are unable to characterise the will in 
question as a dooumbnt designed to oreate a 
fictitious endowment. 

[9] The learned Judge has stressed the faot 
that at the time of making the will, the namghar 
itself was a private family property, and oonti- 
nued to remain so at the death of the testator— 
a circumstance which, according to the learned 
Judge, tends to show that the testator did not 
divest himself of all hia rights in the endowed 
property. 

tlOl We think the learned Appellate Jndge had 
misdirected himself on oertain material facts in 
the oase. He appears to think that the endow¬ 
ment was oreated by Phanidhar Baraa daring 
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bis lifetime. That is clearly erroneous. The en¬ 
dowment was expressly created by the will of 
Phanidbar to take effect upon his death, and 
not before. There was, therefore, no question of 
the testator divestiDg himself of his rights in the 
endowed property during his lifetime. The 
Lahore case, to which reference has been made 
by the learned Judge Jai Dayal v. Ram Saran 
Das, A I. R. (25) 1939 Lah. 696 : (I. L. B. (1939) 
Lab. 70l) was not a case where the trust was 
oreated by a will, to come into effect on the 
death of the testator. 

Ill) We will now proceed to consider the 
circumstances from which the learned Judge has 
inferred that the endowment was fictitious. It 
appears that under the will, the testator had 
left 739 bighas to Lakshmidbar, plaintiff 1 , 
whereas he left only 600 bighas odd to Payodhar 
(defendant 4). The learned Judge has drawn 
from this unequal division the inference that as 
a smaller area was given to Payodhar, the 
testator intended to compensate him by osten¬ 
sibly setting apart some 700 bighas as endowed 
property, but, in fact, it wa3 set apart for the 
benefit of Payodhar and his successors in per¬ 
petuity. The inference is scarcely logioal. There 
may be a variety of reasons whioh induced the 
testator to give more land to one of his sons. 
Indeed the recitals in the will show that the 
properties which were allotted to the testator’s 
sons were allotted to them as a result of a 
partition made by the testator himself. The 
intention of the testator in this oase must be 
gathered from the language and terms of the 
will, and not from any logically erroneous 
inferences whioh the Courts think proper to 
draw. It is not inoonoeivable that the property 
made over to Payodhar (defendant 4) was more 
valuable than that made over to Lakshmidbar. 
We do not think that the apparently unequal 
division of the property between the two sons, 
is any indication of the testator’s intention or 
design eo to make a will that property osten¬ 
sibly described as endowed property, would 
nevertheless enure for the benefit of the family 
in perpetuity. Nor do we think there is any 
substance in the reasoning that because Payodhar 
did not act up to the terms of his father's will, his 
father never intended to make a genuine endow¬ 
ment. The facts of Payodhar might well be 
aots of a trustee or Manager de son tort in spite 
of the fact that be was the testator’s eon. 
Payodhar’s acts cannot, therefore, be properly 
construed as indicating an intention of the 
testator to make a fictitious endowment. 

[13] Another circumstance which the learned 
Judge has stressed is that the namghar 
itself was retained as the private property of 
the testator’s sons. We do not think this circum¬ 


stance has any bearing on the question as to 
whether the endowment made under the will 
was a genuine or fiotitious endowment. The 
purpose of the endowment was not the namghar 
but the installation of a manuscript of the loth 
Canto of the "Dasbamskanda Bhagabat Gita” 
to be lodged in the namghar, that is to say, the 
namghar was merely intended to house the 
manuscript. It was no part of the endowed pro. 
porty. The manuscript had to be housed some, 
where; it matters not if the manusoript was to 
be housed in private property which was to be 
called namghar. It is not disputed that the 
object or the purpose of the endowment was 
religious. If an endowment is created for the 
purpose of advancing a religious purpose, in this 
case the religious purpose being the installation 
of a manuscript of the loth canto of "Dashams- 
kanda Bhagabat Gita,” we can find no justifica¬ 
tion for the learned Judge’s view that as the 
namghar was not a part of the trust property, 
the endowment was a fictitious endowment. 

[19] The learned Judge then proceeded to ' 
infer a fiotitious endowment from the fact that, 
whereas the income from the endowed property 
was Bs. 300 annually, the expenses in connection 
with the maintenance of the endowed property 
amounted to a sum of Bs. 60 only, the suggestion 
being that the balance wbb intended for the 
benefit of Payodhar. 

[14] It may be that there is evidence that 
a sum of Rs. 50 only was necessary for the 
maintenance of the endowed property, but 
that does not mean that the testator, at the 
time of making the will, knew that only Rs. 60 
would be sufficient for the purpose. Even 
assuming for the sake of argument that only 
RS. 50 were required for the purpose, it does 
not follow that because a small portion of 
the income of the endowed property was used 
for the purposes of the endowment, the endow¬ 
ment was a fictitious one. Mr. Goswami for 
defendant 1 who alone is contesting the ap¬ 
peal, has not referred us to any provision of 
law by which an endowment is to be regarded 
as fiotitious if only a portion of the inoome of 
endowed property is used for the purposes of 
the endowment. 

[1 5 ] 11 is true that where a question arises as to 
whether an endowment is real or fictitious, the 
mode of dealing with it by its donor and succes¬ 
sors is an important element for consideration. 

But where an endowment takes effect upon the 
death of the testator, and there is nothing to 
show that the testator had during his life time 
given oral or written directions contrary to the 
terms of the endowment oreated under the 
will, or where there is absence of faots or 
circumstances leading to the inference that the 
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endowment oreated under the will is fiotitiona 
one, the question of the testator’s mode of 
dealing with the endowment does not really 
arise, and if the manager of the endowment 
deals with it in a manner oontrary to the terms 
of the endowment, he can properly be regarded 
as a Manager de son tort whose wrong aots cannot 
be regarded as reflecting the intention of the tes¬ 
tator so as to characterise the endowment 
whioh is to take take effect upon his death as 
fictitious. 

[ 16 ] It is to be observed that there is no 
evidence in this case whatsoever that the testa¬ 
tor had incurred debts daring his life time; on 
the contrary, the evidence shows that it was not 
until some 20 years after the death of the testator 
that his son, defendant 4 mortgaged the endowed 
property for his personal debts. It would, we 
think, be quite improper even remotely to 
conneot the personal debts of defendant 4 
incurred many years after the death of his 
father, with his father’s intention to oreate a 
fictitious endowment. There is nothing on the 
record to show that the testator intended 
to defeat the provisions of the ordinary law by 
descent or to restrain alienation and to retain 
the property in perpetuity in the family; on the 
contrary, the partition effected by the testator 
during his life time between his two sons, is evi¬ 
dence to the oontrary. 

[17] It is not disputed that an endowment is 
hot to be regarded as fiotitiona merely beoause 
the members of the settler’s family who are 
nominated aB shebaits or mohunts to the endow¬ 
ed property, are to be remunerated out of its 
inoome. It is true that the remuneration must 
be resonable having regard to the income of the 
endowed property. But under the terms of the 
will in question no remuneration was allowed 
to defendant 4 for managing the endowed pro- 
psrty.lt may be that the income of the endowed 
property was rs. 200 annually and expenses 
Bs. 60 only, but there is not evidence that the tes¬ 
tator knew that the expenses would be Be. 60 
and that the balance of the inoome was to be 
appropriated, with the knowledge of the testator 
by defendant 4 for his own use. It may well be 
that the testator was a man of generous instin. 
flts and he fully intended that the entire inoome 
of Bs. 800 would be used for the purposes of 
the endowment. If the testator’s generons ins- 
tmots were frustrated by his son's greed or 
miserliness, no inferenoe of a fiofcitious endow, 
ment can be drawn against the testator by 
reason of suoh greed or miserliness of his son. 

tl8] A solemn document suoh as a will, 
[must be respeoted by Courts of law, and I think 
it would be an act of injustice to attribute to a 
Head man who has oreated an endowment to 
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take effeot on his death, an intention to oreate a 
fictitious endowment merely beoause the person 
in whom he reposed confidence has betrayed his 
confidence. 

[19] We are satisfied that the reasons whioh 
the learned Judge has given for coming to the 
conclusion that the endowment in this case was a 
fictitious one cannot be sustained. In this view, 
the judgment and decree of the lower Appel¬ 
late Court must be set aside. 

[ 20 ] The result is that the appeal is allowed 
with costs of the first appeal and this appeal, 
except from respondents 3 and 3a. The suit is 
decreed with costs except from respondents 3 
and 3a declaring that the attachment and sale 
of the property whioh were attached and sold 
by defendants 1, 2, 3 and 3 (ka) in execution of 
their decrees, were not binding on the endowed 
property set apart by the testator under his 
will, dated 4th April 1905. 

[31] Mr. Medhi for respondent 3 (a) did 
not press the case on behalf of his client as he 
stated that the matter as between the appellant 
and hie client bad been settled out of Court. 

Bam Labhaya J. —I agree. 

V.R.B. Appeal allowed. 


A. I. R. (37) 1950 Assam 187 [C. N. 57.] 
Thadani 0. J. 

Saligram Rai Chunilal Bahadur and Co. 
— Appellants v. Jajna Ch. Goswami and 
another — Respondents. 

R. A. Nob. 117 and 118 of 1949 and Revn. Nos, 111 
(R) and 108 (R) of 1919 and Role Nob. 6 (R) and 7 (R) 
of 1950, D/• 3-T)-1950, against orders of Deputy Com¬ 
missioner, Nowgong, D/- 20-9-1949 and 20-10-1949, 
respectively. 

ASsam Land and Revenue Regulation (I [1] of 
1886),S. 147—Rules under Act, Rr.2 and 66—Leases 
of waste land In town—Settlement by Deputy Com¬ 
missioner subject to previous approval or con¬ 
firmation of Government — Settlement whether by 
Deputy Commissioner or by Government. 

Where the Deputy Oommiseloner aoting on the 
advioe of the Diatriot Land Settlement Advisory Board, 
decides to reject the application of A for settlement of 
waste land in town and offers settlement to B, the 
order of settlement is passed by the Deputy Oommis- 
Bloner and not by the Government of Assam. [Para 8] 

The settlement of waste land in town Is vested under 
the Regulation in the Deputy Commissioner only. The 
faot that the settlement by the Doputy Commissioner 
Is subjeot under R. 66 to the confirmation by the 
Government or under R. 2 , to the previous approval 
of the Government does not. empower the Government 
to settle the land In the first Instance. [Para 10] 

The order, therefore, settling waste land In town on a 
person Is an appealable order under S. 147 having 
been made by the Deputy Commissioner. [Para 11] 

Sped Md., Saadullah, K. R. Barman and B. N. 
Ofcaudftun-for Appellants, (in both Appeals). 

8, K.Qhose K, R Barooah and £. 0. Borua — 
lor Bajpondente (In both Appeab). 
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Judgment.—These are two appeals under 
S. 14 7, Assam Land and Revenue Regulation, 
1886 , directed against two orders passed by the 
learned Deputy Commissioner of Nowgong, 
dated 20th September 1949 and 24th October 
1949. The order, dated 24th October 1949 is not 
an independent order but a continuation of the 
order passed by the Deputy Commissioner on 
20th September 1949. 

[ 2 ] The facts material to the appeals are 
these: 8aligram Rai Chunilal Bahadur & Co., 
of Haiborgaon, District Nowgong, purchased 
periodic dag No. 657 of Haiborgaon Town from 
Messrs. Askaran Surujmall alias Surajmall 
Meghraj in 1933, built a house on it and have 
been in occupation of it ever since. Dag no. 403 
forms the frontage of dag no. 667. 

[3] It is the case of the appellants that the 
land forming the frontage consisted of a deep 
pit, in filling which they spent considerable 9ums 
of money; dag no. 403 is contiguous to the Rail¬ 
way land upon which the B. 0. C. petrol pump, 
depot, and kerosene oil depot are looated; dags 
Nos, 403 and 667 were at one time outside the 
town area, but in 1919 or 1920, they became 
part of the town area and a portion of this area 
—some 12 to 60 feet—was reserved for the road, 
side. After the inclusion of thi3 area within the 
municipal limits, the Deputy Commissioner 
served a notice upon the appellants to set apart 
12 , for the roadside and that if any houses had 
been constructed upon it, they must be demo, 
lished at their oost. 

[4] On Slst May 1948, the appellants for. 
mally applied to the Deputy Commissioner, 
Nowgong, for a settlement of a peaoe of land 
from the frontage of dag No. 667, measuring 
some 16 lessas. In due course, their application 
was recommended by the then Deputy Com. 
miBsioner. But in 1949, the Land Settlement 
Advisory Committee deolined to recommend 
settlement with the appellants and the Deputy 
Commissioner thereupon rejected the appellants’ 
petition on SOth September 1949; on 24th ooto. 
ber 1949, the Deputy Commissioner settled the 
entire dag no. 403 with respondent 1 and 
put him in possession on 27th October 1949. It 
is against this order that the appellants have 
filed the present appeals. 

[5) Mr. Ghoss for the respondents has raised 
a preliminary objection^ namely, that no appeal 
lies as the order from whioh the appeals have 
been preferred is not an order passed by the 
Deputy Commissioner, but an order passed by 
the State against which no provision for appeal 
has been made in the Regulation. It seems to 
me that this objection is based upon certain 
reports whioh have been submitted to this Court 


by the Deputy Commissioner. One of the reports 
is in these terms: 

"Subject: Revenue Revision No. Ill (R) of 1949. 
Saligram Rai Chunilal Bahadur and Co, v. (1) J. 0. 
Goswami, (2) The Province of Assam, in tho matter ob 
settlement of 16 lessas of land in dag No. 403 of Haibor¬ 
gaon town. 

Sir, 

I have the honour to lubmit report on the subject, as 
below: 

It is virtually a prayer for revision of the settlement 
order of G >vernment of Assam in respect of the land in 
dag No. 403, settled with one J. C. Goswami, and not of 
my order, as will bs evident from the following facts: 

Messrs. Saligram Rai Chunilal had first applied for 
16 lessas of land in dag No. 403, out of the total area of 
2 kathas, 16 lessas contained in it— vide petition 
No. 4228/47-48 enclosed. A proposal was accordingly 
submitted to Government recommending settlement by 
the then officiating Deputy Commissioner, 8yed Maki- 
bor Rahman. So long, there had been no other appli¬ 
cant for this dag and the appellant’s was a solitary case: 
vide this office letter No. 5629/5/5 R, dated 7th Octo¬ 
ber 1948, copy enclosed. Thereupon, Government enqui¬ 
red of the views of the District Land Advisory Board, 
which is a Board constituted by Government according 
to its present policy of Land settlement—vide Govern¬ 
ment letter No. RS. 182/43/27, dated 8rd December 
1948,!copy enolo3ed. Accordingly, the matter was placed 
before the Land Settlement Advisory Board's meeting, 
but tbe Board unanimously disagreed to the proposed 
settlement. The deoieion was communicated to Govern¬ 
ment under this offios letter No. 1942 B, dated Uth 
May 1949, copy enclosed. Thereupon the Government 
dropped the matter, refosing settlement—vide Govern¬ 
ment letter No. RS. 182/48/32, dated 20th May 1949, 
oopy enclosed. The matter ended there. 

But, at the time of considering 6ome application for 
land in the dag 403 later on. their case wai once again 
taken up and placed before the Land Settlement Advi¬ 
sory Board along with the application of Nagarmai 
Agarwalla, abont whioh a separate report is being sub¬ 
mitted, as required, in the Revenue Appeal No. 118/49 
of Nagarmai v. J. C. Goswami, vide this office letter 

No.. dated.—.and that of the petition of 

J. C. Goswami. This time also, the Advisory Board did 
not agree to tbe settlement of any land in dag 403 
with the appellant. Thereupon his petition was dispo¬ 
sed of by me as empowered under rule 9 of the Settle¬ 
ment rules. Yet the appellant has been allowed to ubq a 
much larger area than what is necessary, as will be 
seen from my order on the petition. This path will not, 
however, be settled with any one in future according to 
Government order. 

After reosipt of Government order contained in their 
letter No. R3. 101/49/106, dated 19th Ootober 1949, 
oopy enolosed, sanctioning settlement of land in dag 
403 with J. C. Goswami, the appellant had prayed for 
stopping settlement as sanctioned by Government—vido 
petition No. 1847/49-50- As the applicant did not file 
any appeal before the High Court, nor any directions 
from the appellate Court came down then, I could not 
but give effeot of the Governmeot order of settlement, 
and hence their petition could not ba considered, which 
was received after I had passed order for delivery of 
possession etc., as usual, passed on the strength of the 
Government order. Besides, I«had no power to[aot up con¬ 
trary to Government orders unless there be some direc¬ 
tions from it to this effect. The appellant had also filed 
another petition before the Government whioh was 
rejected by it — vide Government order with their 
Memo No. B8.101/49/117, dated 4th November 1949.’ 
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[6] It is dear from the report of the Deputy 
Commissioner that at the time of the applica¬ 
tion made by the appellants for settlement, theirs 
was the only application for consideration. 
Shortly afterwards, the Government of Aesam 
appointed a District Land Settlement Advisory 
Board in order to advise the Deputy Commis¬ 
sioner on questions relating to settlement of waste 
and town land. Upon a requisition made by the 
Government of Assam, the Deputy Commis¬ 
sioner placed the question of settlement of the 
land for consideration before the District Land 
Settlement Advisory Board. The Board deolined 
to aooept the proposal of the Deputy Commissio. 
ner who communioated to Government the view 
of the Board under his letter no. 1942 B, dated 
llth May 1949. On receipt of this letter, Govern¬ 
ment decided not to settle the land with anybody. 

[7] For some obscure reason, when some 
other applications for settlement of land in dag 
No 103 were being considered, this case was 
re-opened and placed before the District Land 
Settlement Advisory Board, for consideration 
along with the application of J. 0. Goswami, 
the respondent. The Advisory Board recom¬ 
mended settlement with the respondent. The 
Deputy Commissioner, in conformity with the 
views of the Advisory Board, reoommended 
settlement of the land with the respondent. 
Against the proposal of the Deputy Commie- 
sioner reoommending settlement with the res- 
pondent, the appellants preferred a petition to 
the Government of Assam, whereupon the Hon- 
’ble Revenue Minister himself made a local 
enquiry and, after'giving a hearing to the 
parties concerned, direoted the Deputy Com- 
miseioner to take into consideration the peti. 
tions of the appellants and that of the respon¬ 
dent and to submit a report after consulting 
the District Land Settlement Advisory Board. 

[0] Apparently, the appellant Nagarmall 
Agarwalla had been guilty of some unwarranted 
conduct in digging up earth in dag no. 40 i and 
enoroaohing upon a portion of Sarkari dag No. 

403, upon whioh he bad constructed a temporary 
house The Hon’ble Revenue Minister appears 
to have taken a serious view of this enoroaoh- 
ment and the Deputy Commissioner, aoting on 
the advioe of the Distriot Land Settlement 

Advisory Board, deoided to reject the applica¬ 
tion of the appellants for settlement and 
offered settlement to the respondent, J. 0. 
Goswami. I can see nothing from the 1 reports 
submitted by the Deputy Commissioner that 
the orders appealed from were not passed by 
him bnt by the Government of Assam. 

[9] Mr. Ghoae next contended that assuming 
that the orders were passed by the Deputy 
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Commissioner, they were passed in consequence 
of the previous approval of the Government of 
Assam given to the proposals made by the 
Deputy Commissioner, and that as the Deputy 
Commissioner was merely giving effect to the 
approval of the Government, the order must be 
regarded as orders of the Provincial Govern¬ 
ment. I do not think there is any substance in 
this contention. Rule 2 of the rules framed 
under the Regulation is in these terms: 

“ The disposal of waste land required for ordinary 
or special cultivation or for building purposes will, 
subjeot to the general or special orders of the Provin¬ 
cial Government, vest iu the Dspnty Commissioner 
who will dispose of such land by grant lease or other¬ 
wise in the manner and sabjeot to the conditions 
set forth in the rales following provided that the 
Deputy Commissioner may expressly reserve any such 
land from settlement. ” 

[ 10 ] Mr. Barua on behalf of the Government 
contends that as B. 2 provides that dispo¬ 
sal of waste land is subject to the general 
or speoial orders of the Provincial Govern¬ 
ment, the order approving of the propo. 
Bal of a Deputy Commissioner settling land 
upon a person, amounts to an order of the 
Provincial Government. I do not thinkjthatis a 
correct interpretation of r. 2 , for it militates 
against the provision in R. 2 whioh says that 
the disposal of waste land is vested in the 
Deputy Commissioner. The words " subjeot to 
the general or Bpeoial orders of the Provincial 
Government” cannot affeot the power of dis¬ 
posal whioh vests only in the Deputy Oommis- 
sioner under the Regulation. Moreover, I do 
not think B. s, is properly applioable to the 
facts of this oase. The appropriate rule gover. 
ning this oase is R. 66, whioh speoifioally dealB 
with leases of waste land in towns. Rule 66 is 
in these terms: 

" land in town shall be settled by the Deputy 
Commissioner in aooordanoe with Rr. 67-71 of these 
rules subjeot to confirmation by the Commissioner. In 
sub-diviilons, the funotions of the Deputy Commis¬ 
sioner shall be exerolsed by the Bob-divisional Offioer, 
subject to the oontrol of the Deputy Commissioner 
In this Seotion of the rules unless the contrary is appa¬ 
rent from the context, the expression ‘Deputy Commis¬ 
sioner ‘inoludes a Sub-divisional Offioer." 

It is plain that there is a substantial differ¬ 
ence between the language of R. 2 and the langu. 
age of R. 66. Under R. 66. the settlement of 
town land by the Deputy Commissioner is 
Bubjeot only to confirmation by the Oommis- 
sioner whioh now means the Government 
of the State. The words “subjeot to confirms 
tion only mean that when a settlement is 
made by the Deputy Commissioner, the Govern- 
ment either confirms the settlement so made or 
refuses to oonfirm it. Rule 66 doss not empower 
the Government to settle land in the first in- 
stance with an applioant; that power is vested 
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in tbe Deputy Commissionr only. Mr. Baraafor 
the Government relied upon para. 2 of a copy 
of letter No. RS. 195/47/39, dated 22nd August 
1947, in which the words “previous approval of 
Government" are used. Here again, the words 

previous approval' do not mean 'previous orders 
of the Government’; ths words “previous ap. 
proval mean that when a proposal oomes from 
the Deputy Commissioner to settle land with 
a person, the Deputy Commissioner is not em¬ 
powered to pas3 a final order unless the Govern¬ 
ment has approved of the proposal. The 
Government may approve or may not approve 
of the proposal. In case it approves, the Deputy 
Commissioner will pass a formal order; in case 
it do63 not approve, the Deputy Commissioner 
will not pass a formal order. Under no circum¬ 
stances, the words "previous approval” used in 
para. 2 , can be regarded as amounting to a 
previous order of Government. 

[ill The interpretation’! have put upon Br. 2 
and £6 and Para, s of tbe letter to whioh I have 
referred, appears to be borne out by a letter of the 
Government, dated 14th July 1949, relating to 
the functions of the Land Settlement Advisory 
Committee in Assam. In tbe letter, it is stated; 

“Inasmuch as the Committee will be advisory, the 
responsibilities ot the Deputy Commissioners or the 
8. D. Os. will always remain as before. But when 
the Deputy Commissioner or Subdivisions! Officer does 
not accept the advice of the Committee, he should 
report the reasons thereof to Government." 

I am satisfied, therefore, that the orders in ques¬ 
tion are appealable orders having been made by 
the Deputy Commissioner after taking full re3- 
ponsibility in the matter. 

[ 12 ] The question arises—whether on the 
merits of this case, the orders passed by the 
Deputy Commissioner on 20 th September 1949 
and 24th October 1949 should be set aside or 
affirmed. 

[13] In disposing of this question, I propose 
to state only one reason why I do not think the 
orders of the Deputy Commissioner should be 
allowed to stand. In my opinion, when a matter 
involves an impartial admin3tration of the Land 
and Revenue Regulation, justice must not only 
be done, but must appear to be done. I am glad 
to observe that the Government of Assam is not 
unaware of the importance of thi3 maxim, for, I 
find the following statement in its letter, dated 
18th July 1949 : 

“It is further observed that Srijut Jajoachandra 
Goswami (respondent in this case)'in his first applica¬ 
tion applied only for 15 or 16 lessas of land In dag 
No. 403.but Government find that some of the members 
of tbe Land Settlement Advisory Committee indivi¬ 
dually recommended that application for settlement, 
which is not desirable. It is advisable that the members 
of the Land Settlement Advisory Committee should 


keep their mind open and should not recommend In¬ 
dividual application for settlement of land, so that they 
may be able to decide euch matters after considering 
the rival olaims of different applicants for the same 
plot of land. Therefore, you are instructed to request 
the members of the Land Settlement Advisory Com¬ 
mittee not to recommend any application for settle¬ 
ment of land individually in future, so that other 
claimants may not have the impression that they will 
not get a fair and impartial decision from the members 
of the Land Settlement Advisory Committee.” 

[14] I regard this a9 a very commendable 
caution administered to the authorities conoern- 
ed, but the value of the caution has been mitigat- 
ed by limiting its exeroi3e to cases whioh come 
up before them in the future. Apparently the 
learned Deputy Commissioner considered him¬ 
self powerless to do anything in the present oase. 
It was manifestly difficult for the members of 
the Advisory Board who had already recom¬ 
mended the respondent’s application, to change 
their minds and decide the question of settle¬ 
ment on its merits. 

[15] I believe the membership of the Advisory 
Board is not permanent; it can be changed at 
the pleasure of tbe Government. In order to 
give effect to their very commendable caution 
and to the maxim that justioe should not only 
be done, but appear to be done, the Government 
of Assam might well have reconstituted the 
Board and placed this case for the consideration 
of a reconstituted Board. If for no other reasons 
than to enable the Government of Assam to 
place the matter again before an Advisory Board 
whioh has not committed itself to any particular 
view, I propose to set aside the orders of the 
learned Deputy Commissioner and direot that 
the applications of the parties should be con¬ 
sidered on their merits by a Board whose mem¬ 
bers are not those who had previously endorsed 
the application of the respondent in favourable 
terms. Suoh a oourse would ensure an impartial 
consideration of the merits of the olaims made 
by the parties. 

[ 16 ] The result is that the appeals are allowed, 
with no order as to costs. 

[17] As I have set aside the material orders 
of the learned Deputy Commissioner, it follows 
that there cannot be any question of interference 
by the respondent with the rights of the appel¬ 
lants. The appellants and the respondent will 
be in the same position in which they were 
before the orders in question were passed. The 
rules issued in these two appeals are discharged. 

v.B.B. Appeals allowed. 
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Thadani C. J. and Ram Labhaya J. 

Sjt.Jyotirindra Narayan Sinf/h Chowdhury 
and others — Appellants v. Puma Chandra 
Saha and others—Bespondents. 

Second Miso. Appeal No. 4 of 1945, D/ 92-12*1949, 
against order of District Judge, Assam Valley Districts, 
D/-5-8 1941. 

(a) Debt Laws— Assam Money-lenders (Amend¬ 
ment) Act (VI [6] of 1943), Ss. 1 (2) and 9—Appli¬ 
cability—Act does not apply to pending execution 
proceedings and appeals arising therefrom —S. 1 (2) 
qualifies the provisions of S. 9. [Para9 8 & 12] 

(b) Interpretation of Statutes — Retrospective 

operation -Larger retrospective power is not to be 
read into an Act or a provision contained In an 
enactment than what was clearly intended by the 
Legislature, [Para 12] 

Annotation : (*60 Com.) Civil P. C., Pre. N. 3. 

(c) Interpretation of Statutes—General and spe¬ 
cial provisions—Inconsistent provisions. 

A general provision in an enaotment ought to yield 
to a special provision providing for putiouiar case?. 

Apparently inconsistent provisions of the Act have to 
bo reconciled with each other eofar as possible by read¬ 
ing one as a qualification to the other. (Para 12] 

Annotation : ('60-Com.) Civil P. 0., Pre. N. 7. 

S. K . Ohots with N, if. Dam —for Appellants. 

S. C, Das (for Ouardian-ad-litem) 

—for Respondents. 

Thadani G. J.—This is aaeoond miscellaneous 
appeal against an order of the learned District 
Jadge, Assam Valley Distriots, dated 6th August 
1944, by whioh he modified the order of the exe. 
outing Court, the Court of the Subordinate Judge, 
Goalpira, dated ieth May 1944. The order of the 
executing Court is in these terms : 

“The judginent-debtirs file a petition stating that 
they are ready to clear up the does provided that a 
portion of the olaim Is remitted. The jodgment-debtor 
to P»y B*- 8000 Id fall satisfaction having already 
paid Bs. 8035 for an original debt of Re. 8000. Heard 
decree-holder’s pleader. This is allowed on equitable 
grounds. Case dismissed on fall satisfaotion.” 

Cal The learned District Jadge framed the 
following points for his determination : 

’ (a) Does the Assam Moneylenders’ Act, as amended 
ty. ^ 9am . A°t VI [0] of 1013, apply to the oase or not? 

p n £° ’ T ‘ he ° r8e ' Pwsed under 8. 161, Civil 
r. O., (or under 8. 47) ? (c) Even if It did not apply to 
the ease, is it open to this Court of appeal to apply it ? 

lr 1 “A** 9 *! °J der of lho lowet Court, dated 8th 
Maroh 1944, afloot the position, and what relief should 
this Court grant, if any 7” 

[8] The learned Distriot Judge came to the 
conclusion that while it is true that the Assam 
Money-lenders Aot, as amended by Assam Aot 

VI }. °* 1943 « not apply to exeoution pro¬ 
ceedings, but as it applies to appeals, and this 
ieing an appeal before him, he thought the judg. 
-ment-debtors, were entitled to relief under the 
provisions of s. 9 of Aot vi [6] of 1948, and in 

flour™*' ^ m ° 3,fled the ord0E of the routing 

1950 kmm/21 & 22 


[ 4 ] The A33am Money-lenders (Amendment) 
Aot of 1943 (Aot vi [6] of 1943) came into force 
in 1943 some five years after the decree waa 
passed in this case—the date of the decree being 
30th November 1938. Subsection ( 2 ) of 8. 1 of 
Assam Aot vr (6) of 1943 expressly states that it 
shall apply to pending suits and appeals. The 
question for our consideration is — whether it 
also applies to execution proceedings. 

[6] This question came up before the learned 
Judges of the Caloutta High Court. Mitter J., 
delivering the judgment of the Division Bench 
reported in Sylhet Loan and Banking Co. t Ltd. 
v. Ahmed Majtoba , 60 c. w. n. 417: (a.i.B. (33) 
1946 Cal. 337), observed : 

“The ordinary role id that the rights of litigants ara 
to be governed by the law in foroe when the aotion was 
commenced. The corollary from this is that a change 
in the substantive law, as opposed to adjective law, 
would not affeot pending actions, unless the legislature 
had Indicated otherwise either by express enactment or 
by neoe«ary implication. 

The seoood general rule is that ‘you should not 
give a larger retrospective power to a eeotion, and even 
in an Act which is to some extent intended to be retros¬ 
pective. than you can plainly see the legislature 
meant 1 . . . 

[6] The Assam Money-lenders (Amendment) 

Act of 1913 (Aot vi [6] of 1943) in our judgment 
must be interpreted in the light of theae rulee of 
conatruotion. Mitter J., took the view that the 
Legislature did not intend to make 8. 6 of the 
Amending Aot applioable to pending exeoution 
prooeediDg3. He pointed out that : 

“In the first place the language of S. 1 (2) falls ehort, 
and in the second place, no provision is made in the 
Amending Aot akin to that ocourring in the Bengal 
Money-lenders’ Act of 1940 empowering the Court to 
re-open decrees." 


He deolined, therefore, to give effeot to the oon- 
tention that the word 'suit* used in 8. l ( 2 ) must 
be taken to inolude a proceeding in exeoution on 
the ground that proceedings in exeoution are to 
be regarded a3 continuation of the suit. 

[7] It w&g, however, contended on behalf of 
the judgment-debtors that having regard to the 
terma of 8. 9, Assam Money-lenders (Amend- 
ment) Aot, vi [6] of 1948, notwithstanding the 
fact that sub.s. (a) of 8 .1 refers to pending suite 
and appeals only, pending exeoution matters 
should be regarded as within the ambit of 
sub s. (a) of s. 1 . Section 9 of Aot vi [6] of 1943 
is in these terms: 

“No monoy-lender shall, in respeot of any loan made 
bafora or after the commencement of this Aot, reoover 
on account of interest and principal, whether through 
Court or otherwise or by way of uanfraat of lands In 
usufraotuary mortgages, a sum greater in aggregate 
lhan doable the principal of the loan.” 88 

[8] It appears to us that the language of s. 9 
is on the oontrary against the contention of the 
respondent’s advocate that sub-e. (a) of 8 1 
Assam Aot vi [6] of 1948 should be interpreted 
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eo as to include pending execution proceedings. 
Queslions relating to satisfaction of decrees are 
to be decided with reference to o. 21 , Civil P. C., 
and R. 2 of 0 . 31 expressly provides that a Court 
will not take notice of payments made out of 
Court, unless they are notified to the Court 
which passed the decree within the prescribed 
ipericd. If S. 9 of Assam Act Vi [6] of 1943 were 
to be extended to execution proceedings, it will, 
in proper cases, come into conflict with the 
provisions of o. 31 relating to certification of 
payments made out of Court. The possible con¬ 
flict is easily avoided if the operation of Assam 
Act VI of 1943 is not extended to execution pro. 
ceedinge. 

[9] The learned District Judge has set out 
two accounts ‘a’ and 'fi' which are not disputed 
by the parties. Account ‘a’ was made out by the 
learned District Judge on the supposition that 
the amended Money-lenders Act did not apply 
to the present proceedings. The balance due to 
the decree-holders, at the foot of the account ‘a’ 
is Rs. 3864-18.7 out of wbioh, according to 
the judgment of the executing Court, a sum of 
Rs. 3000 was deposited in the treasury under 
Chalan Ko. 138, dated 15th May 1944. The bal¬ 
ance, therefore, recoverable from the judgment- 
debtors is RS. 664-13-7. 

[ 10 ] "We accordingly set aside the order of 
the executing Court and that of the learned 
District Judge passed on appeal. The executing 
Court will dispose of the execution application 
of the judgment-creditors in the light of the 
observations we have made. 

[ 11 ] Ram Labbaya J.—I agree with my 
Lord the Chief Justice in the conclusion be has 
reached in this case. I wish to add a few words. 

[ 12 ] Section 1 , sub-3. ( 2 ), Assam Money, 
lenders (Amendment) Act, 1943, provides that 
the Act shall apply to pending suits and appeals. 
The extent to which retrospective effect can be 
given to this Act is clearly defined in this provi¬ 
sion. The contention that S. 9 overrides 8. 1, 
sub-s. ( 2 ) does not bear examination. Section 9 
no doubt provides that no money-lender shall 
reoover on account of interest and principal in 
respect of any loan made before or after the 
commencement of this Act through Court or 
otherwise or even by way of usufruct of lands 
in usufructuary mortgages a sum greater in 
aggregate than double the principal of the loan, 
and it may well be argued that recovery of an 
amount exceeding this limit by execution of a 
decree is barred. The language of the section 
does yield to this interpretation. If given effect 
to, it will conflict with the provisions contained 
in S. 1, sub-s. (2) as under that section the Court 
has not been given any authority to re-open a 
decree or to apply the provisions of the Act to 
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pending execution proceedings. It is clear that 
the eoope of the Aot wa3 defined in 8 .1 and that 
other provisions of the Aot have to be read 
subject to 8. 1 when any question relating to its 
scope arises. If there is an apparent conflict 
between S. 1 on one side and any other provi¬ 
sion of the Act, 8. 1 will have overriding effeot. 

It is a recognised rule of construction that larger 
retrospective power is not to be read into an 
Aot or a provision contained in an enactment 
than what was clearly intended by the Legie- 
lature. If the Act had been intended to apply to 
penling execution proceedings, it would have 
clearly been provided in the Act. In view of the 
clear language used in S. 1 eub-s. ( 2 ) there can 
be no doubt that a decree which became final 
before the Act came into force, can be executed 
as it stands and the Act makes no provision for 
re-opening it or for goiDg behind it. It merely 
applies to pending suits and appeals and its 
scope cannot be extended. A general provision 
in an enactment ought to yield to a speoial 
provision providing for particular cases. Besides 
apparently inconsistent provisions of the Act 
have to be reconciled with each other so far as 
possible by reading one as a qualification to the 
other. In this view of the matter aleo s. 1 , sub- 
s. ( 2 ) should qualify the provisions of S. 9. The 
Act therefore cannot be applied to pending exe¬ 
cution proceeding and appeals arising therefrom. 

v.B B. Order accordingly. 

A. I. R. (87) 1950 Assam 162 [C. N. 59.] 

Thadani 0. J. and Ram Labhaya J. 

Bhuturi Chutiani — Appellant v. Mikira 
Chutia—Bespondent. 

Second Appeal No. 86 ol 1949, D/- 19th April 1950, 
from judgment and decree of Sab-Judge, U. A. D., D/- 
26th April 1949. 

Civil P. C. (1908), S. 11 - Absence of decree and. 
judgment—Evidence Act (1872), Ss. 115 and 18. 

In the absence of judgment and deoree passed in the 
previous suit for maintenance, the admitted faots can¬ 
not take the place of estoppel by record and hence a 
subsequent suit for recovery of maintenance cannot be 
held barred by r« judicata. [Para 6] 

Annotation : (’50-Com.) Civil P. G., 8 11, N 2 and 

16 ; ('46 Man ) Evidence Aot, 8. 18, N. 1 ; S. 116,. 

N. 1. 

J. C. Sen — tor Appellant. 

Thadani C. J- — This is a seoond appeal' 
from the judgment and decree of the learned 
Subordinate Judge, U. A. D. ; dated 26 th April 
1949, by which he set aside the judgment and de- 
cree of the trial Court which had deoreed the 
plaintiff’s suit with costa awarding her 36 puraB 
of paddy every year or its value from 1944 for 
the duration of her life. 

[ 2 ] The plaintiff, a widow of one Kero Chu- 
tia, originally brought a suit, being Suit NO.. 
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410 / 26 , against her step-son claiming maintenance 

out of the estate left by her deceased husband—in 
the possession of the defendant. That suit was 
deoreed in her favour, the Court ordering 36 
paras of paddy to be delivered to the plaintiff 
every year by the defendant out of the pro- 
perties left by the deceased Kero. From time to 
time the plaintiff obtained satisfaction of her de. 
cree in suit No. 410/26 through Court until 1949. 
From 1944 to 1947 the plaintiff failed to execute 
her deoree and when sbe attempted to take out 
execution in Maroh, 1947, the Court dismissed the 
execution application aB time-barred. She then 
brought the present suit, being Suit NO. 111/47, 
for the recovery of maintenance for the years 
1944, 1946 and 1946. The suit was deoreed by the 
trial Court, but di3miesed by the lower appel¬ 
late Court on the ground that the present suit 
was barred by the principles of res judicata. 
The trial Court had stated : 

“The proaent suit 19 based on different oauses ot ac¬ 
tion and nothing has booD shown how the present suit 
is barred by ret jud\cata. When the present suit has 
been filed within 3 years since the annuity was slopped 
and there h nothing contrary to this from the defence 
aide, I find no reason why the suit Is barred by limi¬ 
tation. The two issues, namely, the issues as to res ju¬ 
dicata and limitation, are accordingly decided in favour 
ot the plaintiff." 

[3] It was stated from the Bar before us that 
the records of suit No. 410/26 have been des¬ 
troyed. 

[ 4 ] Mr. Sen for the appellant oontends (l) 
that the deoree in Suit No. 410/26 was merely a 
declaratory decree declaring the plaintiff’s right 
to maintenance from the estate of her deceased 
husband in the possession of the defendant at 
the rate of 36 puras of paddy every year or its 
value, ( 2 ) that assuming that the deoree passed 
in Suit No. 410/26 was a deoree capable of exe. 
cation, there was no bar to the plaintiff’s bring, 
ing a suit for the recovery of the arrears of 
maintenance for the three years. In support of the 
second contention, he has relied upon a decision 
of the Madras High Court reported in Sabha. 
natha v. Lakshmi, 7 Mad. 80 . 

[5] It is unnecessary to deoide whether the 
deoision reported in Sabanatha v. Lakmi, 7 
Mad. 80 governs the facts of thiB oase, for, in the 
abseuoe of the judgment and deoree passed in 
suit no. 4lo/ae, it is not possible for us to say 
that the present suit is barred by res judicata. 
The lower appellate Court has apparently pro¬ 
ceeded on the supposition that upon the admit, 
ted facts the provisions of 8. 11 , Civil P. 0., 
applied. We do not think, in the absence of the 
judgment and deoree passed in suit No. 410/26, 
the admitted facta can take the place of estoppel 
by record—a plea which had to be established 
by the defendant by the production of the judg. 
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mentand decree in suit No. 410 / 26 . Id this view, 
we set aside the judgment and decree of the 
lower appellate Court and restore that of the 
trial Court. 

• [6l The lower appellate Court allowed the 
appeal with no order as to coat?. Before ue, the 
respondent did not appear. The question, there¬ 
fore, of the oosts of this appeal does not arise; 
nor do we propose to vary the order of the lower 
appellate Court as to costs of the appeal before 
that Court. The trial Court had decreed the 
suit with -costs against the defendant, but the 
lower appellate Court ordered that the costs of 
the suit must be borne by the parties. As we 
have set aside the judgment and decree of the 
lower appellate Court and restored that of (be 
trial Court, it follows that the plaintiff's suit will 
stand deoreed with costs. But we make no order 
as to costs of the appeal in the lower appellate 
Court or this Court. 

[7] The result is that the appeal is allowed, 
with no order as to costs in the lower appellate 
or this Court. 

[81 Ram Labhaya J — I agree. 

D.H. Appeal allowed, 

A. I. R. (37) 1950 Assam 163 [C. N. 60.] 
Thadani 0. J. and Ram Labhaya J. 

Durgaprasad Agarwalla and another — 
Appellants v. Harisankar Killa and others — 
Respondents - 

First Miso. Appeal No. 2 ol 1949, D/- 19 4-50. 

Civil P. C. (1908), S. 99 and O. 21, R. 5 — Non- 
compliance with O. 21, R. S—Effect. 

A deoree passed by the Caloutta High Court on Its 
original side nee sent lor exooutlon to the District 
Court at T in Assam. There was no District Court at 
T but the Subordinate Court at T received the papers 
and proceeded to execute the deoree on application by 
the decree-holder: 

Held, that the Subordinate Court at T was not justi¬ 
fied In receiving the papers which were sent to the Dis¬ 
trict Coart, though with a wrong address, and had no 
power to execute the deoree. The irregularity was not 
ourable as it affeoted ils jurisdiction. [Para 7] 

Annotation : (’60-Com.) C. P. 0., S. 99, N. 5, 0. 21, 

B. 6, N. 1. 

B. C. Barua — for Appellants. 

S. K, Ohose, J. N. Borah and A. K. Padmayati 

— for Respondents. 

Ram Labhaya J.—This appeal arises out of 
execution proceedings. The deoree in this oase 
was passed by the Calcutta High Court in the 
exercise of its original jurisdiction. An authen¬ 
ticated oopy of the deoree of the High Court 
together with a certificate of non.satlsfaotion of 
deoree was sent by the Registrar of the High 
Court of Judicature at Fort William in Bengal 
(Original Jurisdiction), to the District Judge of 
Tezpur with the request that the deoree may be 
executed within the jurisdiction of his Court 
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under the provisions of the Code of Civil Pro. 
cedure. 

[2l There was no District Judge at Tezpur. 
The ex-officio Sub-Judge received the letter with 
its enclosures. The decree-holder also applied 
for execution in the Court of the ex officio Sub. 
Judge at Teepur. 

[3] Tezpur is within the jurisdiction of the 
District Judge, Gauhati. The judgment.debtors 
objected to the initiation of proceedings on two 
grounds. They contended that the ex-offioio 
Sub-Judge had no jurisdiction to entertain the 
execution application or to execute the decree. 
They also pleaded that the deoree had become 
time barred. The learned ex-offioio Sub Judge 
by his order dated 23rd Alarch 1949 decided that 
the application for execution was within time. 
As regards the objection to his jurisdiction, he 
held that though the deoree should have been 
transmitted to his Court through the District 
Judge, Gauhati, the defect was technical and 
was not fatal to the proceedings. Judgment- 
debtors have appealed to this Court. 

[4] The first question is whether in the oir- 
oumstanoes of this case the learned ex-offioio 
Sub Judge had jurisdiction to exeoute the deoree. 
Order 11, R. 6 , Civil P 0., provides that: 

“Where the Court to which a decree is to be sent lor 
execution ii situate within the samo distriot as the 
Court whioh passed suoh decree, euoh Court shall send 
tho same direotly to the former Court. But, where the 
Court to which tha deoree is to be sent for exeoution ie 
situate in a diflerent distriot, the Court which passed It 
shall send it to the District Court of the district in 
whioh tho deoree is to be executed." 

[6l It is dear from the language of the rule 
that it was necessary that the deoree should have 
been sent to the District. Court of the district in 
which it was sought to be exeouted. Its execu. 
tionadmittedly was sought at Tezpur. It should 
have been sent to the Distriot Court of Tezpur 
which was the Court of the District Judge at 
Gauhati. The decree was transferred to the Dis- 
trict Judge though the address of the Distriot 
Judge was not correctly stated on the letter sent 
by the Registrar of the Calcutta High Court. 
He addressed it to the District Judge at Tezpur. 
The District .fudge was in fact at Gauhati. The 
learned ex officio Sub-Judge should not have 
received the papers meant for the Distriot Judge 
of Tezpur. He, however, received the papers and 
the deoree-holder also applied for execution in 
his Court. The procedure adopted was in con- 
travention of B, 5 of 0. 21, The learned ex- 
offioio Sub-Judge thought that the irregularity 
was not material and that it did not effect his 
jurisdiction. 

[6] We do not think that this view of the 
matter is correct, The learned oounsel for the 
appellants has relied on Kunja Behari Singh 


v. Tarupada Mitra, A. I. R. (6) 1919 Pat. 314 ; 
(4 Pat. L. j. 49) in support of his contention that 
if a decree is sent for exaoution to another die- 
trict, it should be sent to the Court of the 
District Judge. The Subordinate Judge in that 
distriot has no jurisdiction to entertain an appli. 
cation for execution of a deoree transferred to 
him direct by the trial Court until it is trails, 
ferred to him by the Distriot Court. According 
to this view, non-compliance with the require, 
ments of R. 6 of o. 21, would affect jurisdiction. 
There are other authorities also in support of 
this view. The learned counsel for the respon¬ 
dent has not tried to support the view taken by 
the learned ex-officio Sub-Judge. 

[7] We are of the view that the decree could 
not have been sent direot to the ex-offioio Sub- 
Judge. If it had been sent to him direot, he 
would not have aoquired necessary jurisdiction 
to execute the deoree. Id this oase, however, the 
deoree was not sent to him for exeoution. It was 
sent to the District Judge, though his address 
was incorreotly given. In these oiroumetanoes, 
the learned ex-officio Sub-Judge was not justi¬ 
fied in receiving the papers whioh were not 
meant for him. His receiving the papers meant 
for the Distriot Judge surely would not confer 
any jurisdiction on him to execute the deoree. 
The irregularity, in these oiroumstanoes, is not 
curable as it affects jurisdiction. 

[8] The learned counsel for the respondent 
has pointed out that the High Court of Judi- 
cature at Fort William in Bengal has got the 
power under its rules to send its decrees for exe. 
oution to any Subordinate Court even outside 
Bengal. He has not been able to show ub the 
rule on whioh his contention is based. Assuming 
that suoh powers exist in the Calcutta High 
Court, in this oase theee powers were obviously 
not exercised. The Caloutta High Court sent the 
deoree to the Distriot Judge and not to any 
Subordinate Court. There can be no doubt, 
therefore, that the learned Ex-offioio Sub.Judge 
had no jurisdiction to exeoute the deoree. 

[9] In these circumstances his decision on the 
question of limitation also is without jurisdiction. 
He had no power to take any step in the execu¬ 
tion proceedings. We,therefore, allow the appeal; 
reverse his order and send back the oase to him 
with the direction that he shall return the appli. 
oation for exeoution to the deoree-holder for 
presentation to the proper Court. Papers re¬ 
ceived by him directly from the Caloutta High 
Court shall bs sent to the District Judge at 
Gauhati for necessary action. We make no order 
as to costs. 

[ 10 ] Thadani C. J. — I agree. 

K.s. Appeal allowed. 
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Oobardhandas Kkahalia — Petitioner v. 
Chaturlhuj EhaUalia and another—Opposite 
Party. 

Criminal Revn. No. 30 of 1950, D/- 98-4-1960. 

la) Criminal P. C. (1898), Ss. 145 and 435—Revi¬ 
sion of order under Chap. 12 - Direct petition to 
High Court. 

The High Conit should not ordinarily entertain 
petitions of revision of an order under Chap. 12, Cri¬ 
minal P. G., unless the lower Court has been moved in 
the first instance though it should not hesitate to do so 
if extraordinary and special circumstanoes are shown to 
exist which jastify departure from the normal course. 

[Para 5] 

Annotation : (’49 Com.) Criminal P. 0.,S. 145 N. 61, 
Pt. 3; S. 435 N. 5 Pi. 1. 

(b) Criminal P. C. (1898), S. 147 (1)— < ‘Is satisfied’* 
—Dispute likely to cause breach of peace existing— 
Magistrate, if bound to take proceedings under 
section. 

An order under ol. (1) of S. 147 requiring the parties 
in dispute to attend the Court, oan only be made if the 
Magistrate is eatiafied from police report or other 
information that a dispute regarding the alleged right 
of user of land or water likely to cause a breaoh of the 
peaoe exists. If there is no police report or other infor¬ 
mation, he may give the applicant a chance to satisfy 
him or he may ask for a report from the police. 
If from the material placed before him he is not 
satisfied about the existence of a dispute likely to 
tause a breaoh of the peace, there will be no justifi- 
taiion for initiating prooeedings under 8. 147, Cri¬ 
minal P. 0. On the other band, even if a dispute 
likely to cause a breaoh of the peaoe exists, a Magistrate 
ia not bound to proceed under 8. 147. He is not bound 
to take proceedings under tbe section and may take 
action under 8. 144 or S. 107, Criminal P. O. But 
ordinarily the proper course for a Magistrate would be 
to take action under this section rather than to make 
temporary orders under 8. 144 or S. 107, Criminal 
P. O., without any inquiry into the respective olaime 
•f the parties. [Para 7] 

Annotation : (’49*Com.) Criminal P. 0.,S. 147 N. 6. 

(c) Criminal P. C. (1898), S. 147 (i) — No preli¬ 
minary order passed — Findings on merits — 
Validity. 

Where a petitioner pnt In a petition requiring formal 
prooeedings to be drawn np under S. 147, bat the 
Magistrate gave no opportunity to the petitioner to 
substantiate hie allegations and instead of merely 
declining to draw up prooeedings under 8. 147 entered 
into the merits of the controversy without passing a 
preliminary order and oame to oertain findings on 
points which could have been considered only after the 
proceedings had been initiated and even warned the 
petitioner against doing anything whioh might lead to 
a breach of the peaoe : 

Htld, that the order was without jurisdiction. 

Annotation : (’49-Com.) Criminal P. O., sf 147 »!&! 

8. K. Ohos s, P. Chaudhury and J. O. Sen 

, „ w ^ — for Petitioner. 

J , C. Medhi and J. C. Ohaudhury 

— for Opposite Party. 

Judgment. — This petition of revision is 
aireoted against an order of the Deputy Commis¬ 
sioner, Nowgong, by whioh the application of 


the petitioner, who was the 1 st party in the 
Court of the learned District Magistrate, for 
initiation of proceedings under S. 147, Criminal 
P. 0., was disallowed. 

[9] Tbe dispute leading to the proceeding from 
which the present revision petition arises relates 
to a small passage 17 inches wide between the 
house of the parties to the dispute. The 1 st party, 
the petitioner, claimed the right of user over the 
disputed pathway. His case was that both the 
parties had agreed to reserve si” strip of their 
land for the purposes of a drain. The entire land 
was also to be used as a pathway. On 3rd 
January 1950, the petitioner applied for an order 
under 8. 144, Criminal P. C., directing the 2nd 
party to remove the obstruction put up by him 
along the drain. His case was that he had for 
the last 30 years maintained an open lane by the 
south of his building for the drainage of water 
as also for passage of men, sweeper and for 
removing night soil, eto. The opposite party 
began constructing a house and tried to encroach 
on the said lane. The matter, however, was 
amicably settled on 10th February 1949. Accord¬ 
ing to the arrangement then made a narrow lane 
about 17 inches wide was left open between the 
houses of the two parties. Each side surrendered 
from his land for the purpose of drainage 
and for use as a pathway by both the parties. Sub¬ 
sequently, the 2nd party tried to put up a tempor¬ 
ary moveable obstruction along the drain. The 
petitioner objeoted to their plaoing the obetruotion. 
He further stated that the opposite party threa¬ 
tened to have recourse to violenoe if the peti¬ 
tioner tried to remove the obstruction whioh 
blocked the pathway. The dispute, he pleaded, 
was likely to result in a breach of ihe peace. On 
this petition, the learned Distriot Magistrate ad¬ 
dressed an order to the officer-in oharge of the 
police station directing him to keep the path 
open. He further ordered that both the parties 
should appear before him on 9th January 1960. 
The police offioer visited the place on 6th Janu. 
ary 1960. The opposite party asked for time till 
Qtb January 1950 for removing the obstruction. 
They also stated that they were aware of the 
order of the District Magistrate and would carry 
out tbe same. On 6th January i960, the opposite 
parky put in a statement repudiating the allege, 
tions made by the petitioner in his petition dated 
3rd January 1960 and they protested against the 
order which was served on them on 6th January 
I960. On this, the District Magistrate ordered 
the case to be put up on 9th January I960. He 
also vacated his order passed on 3rd January 
I960 and ordered that till then the obstruction 
plaoed by the opposite party was to remain. On 
0th January I960, he inspected the looality. After 
that without taking any evidence arguments 
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were beard on 13th and 2l=t January 1950. The 
petitioner put in another petition requesting 
formal proceedings to be drawn up under 8.147, 
Criminal P. C., if the order passed on 3rd Janu¬ 
ary coaid not he made absolute under S. 144, 
Criminal P. C. In this petition it was also alleged 
that a breach of the peace was imminent by 
reason of the dispute relating to the pathway in 
question between the parties. The final order 
was passed on 20 th February 1950. In this order 
the learned District Magistrate considered the 
question whether proceedings under S. 147, Cri¬ 
minal P. C., be drawn up or not. The finding 
arrived at by him was that the dispute was with 
respect to a narrow passage about 17* wide be- 
tween the houses of the parties. In his view, the 
passage could not have been put to any general 
use and was meant only for use of the sweeper. As 
a result of his spot inspection on the 9th, he also 
came to the conclusion that the opposite party 
had placed the obstruction and was not willing 
to give up his 8$’ strip of land unless a latrine, 
which the first party had constructed, was re- 
moved from its present site. His reasons for 
deolining to proceed under S. 147,Criminal P.C., 
are given in one passage of the judgment, which 
is as follows: 

"The question, however, is whether proceedings 
should be taken up under 8.147 or not. The latrine 
has just been coDstruoted and was not in use when the 
second party raised the obstruction on their land. Can 
there be said to have been a danger to the peace at the 
time of the dispute ? I think not. There was no danger. 
There is none now unless the first party try to forcibly 
remove the obstruction; secondly, as the house wa3 
under construction for the last 9 or 10 months the path, 
if at all, was apparently not used for the previous three 
months, i. e., 147 (2) not attracted. I also think that 
S. 147 is a negative section, i.e., certain acts under 
certain circumstances maybe ordered not to be done. 
Here the second party had already raised the obstruc¬ 
tion on their land; its removal could not be ordered.” 

[31 In holding that the removal of the obstruc¬ 
tion could not be ordered, the learned Distriot 
Magistrate was influenced by a decision of their 
Lordships of the Calcutta High Court reported 
in Homihandra v. Abdul Rahman, A. I. B. (29) 
1942 cal. 244 : (I. L. R. (1912) 2 Cal 76 F.B.). He 
warned the petitioner not to take any action 
which may lead to a breach of the peace. 

[4] Mr. Ghose has assailed the correctness of 
this order. He urges that the procedure adopted 
by the learned District Magistrate is opposed to 
the provisions contained in 8.147, Criminal P. C., 
as also to the principles of natural justice. He 
gave no opportunity to the petitioner to substan. 
tiate his allegations and instead of merely de¬ 
clining to draw up proceedings under 3. 117 en. 
tered into the merits of the controversy without 
passing a preliminary order and oame to certain 
findings on points which could have been con¬ 
sidered only after the proceedings had been 
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initiated. He even warned the petitioner against 
doing anything whioh may lead to a breaoh of 
the peace. The order, aooording to him, is not 
only illegal but in excess of jurisdiction. 

[6l Before I proceed to consider the conten¬ 
tions raised on behalf of the petitioner, I propose 
to deal with a question of procedure raised by 
Mr. Medhi for the opposite party. This petition 
was filed in this Court directly. The Sessions 
Judge was not moved at all. He has concurrent 
jurisdiction with this Court to entertain a revi¬ 
sion petition under S. 147, Criminal P. C. He, 
however, could not pass final orders on the peti- 
tion. In Bpite of this the practice which is fol¬ 
lowed in the majority of the High Courts in 
India i3 that petitions of revision against orders 
under ohap. xii are not entertained if the Ses¬ 
sions Judge has not been moved in the first 
instance. This praotice tends to administrative 
convenience and from a purely judioial view 
point also nothing can be said against it exoept 
that in certain cases of an exceptional nature 
speedy interference may be desirable in the 
interest of justice and resort to the High Court 
for redress may be justified. In these oircutn- 
stanoes agreeing substantially with the view 
o! Findlay 0. J. C., expressed in Bajirao v. 
Mt. Dadibai, A. I. R. (13) 1926 Nag. 286 : (27 
Cr. L. J. 71). I hold that the High Court should 
not ordinarily entertain petitions of revision like 
the present one under Ohap. XII, Criminal P.O., 
unless tho lower Court has been moved in the 
first instance though it should not hesitate to do 
so if extraordinary and special circumstances 
are shown to exist which justify departure from 
the normal course. 

[6] In this case, the petition was admitted on 
the ground that there was no settled practice of 
the Court. There is no point in returning the 
petition for presentation to the Sessions Court 
at this stage and I shall, therefore, dispose it 
of on the merits, partisalarly in view of the 
faot that the order in question has been passed 
without any inquiry'. 

[7] On the merits, I am inclined to the view 
that the contention raised by Mr. Ghose should 
prevail substantially. Proceedings up to 13th 
January 1950 were under 8. 144, Criminal P. 0. 
On this date an application was put in by the 
petitioner by which it was prayed that the order 
of 3rd January be made absolute under 8. 144, 
Criminal P. 0., or in the alternative regular pro- 
ceedings under 8. 147, Criminal P. C., be drawn 
up. It appears from the final order of the learned 
Distriot Magistrate that the petitioner did not 
press for action under 8. 144, Criminal P. 0., 
and therefore the only point considered in the 
order wa3 whether proceedings under 8. 147 
should be initiated or not. The procedure to be 
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followed on an application under 8. 147 is given 
in 8. 147 of the Code. According to this section 
if a District Magistrate, Sub divisional Magis¬ 
trate or Magistrate of the First Class is satisfied, 
from a police report or other information, that 
a dispute likely to cause a breach of the peace 
exists regarding any alleged right of user of any 
land or water as explained in 8. 146, sub-s. (2) 
(whether such right be claimed as an easement 
or otherwise), within the local limits of his juris¬ 
diction, he may make an order in writing stating 
the grounds of his being so satisfied and requiring 
the parties concerned in such dispute to attend 
the Court in person or by pleader within a time 
to be fixed by suoh Magistrate and to put in 
written statements of their respective claims and 
shall thereafter inquire into the matter in the 
manner provided in 8. 145. Section 145 (4) re¬ 
quires the Court to peruse the statements so put 
in, hear the parties, receive all suoh evidence as 
may be produced by them respectively, consider 
the effeots of such evidence, take such further 
evidence (if any) as he thinks necessary and then 
to decide whether the right olaimed under 8.147 
exists. If he finds that such a right exists, he 
may make an order prohibiting interference 
with the exeroise of suoh right. An order under 
clause (l) of Section 147 requiring the parties 
in dispute to attend the Court can only be 
made if the Magistrate is satisfied from police 
report or other information that a disputa 
regarding the alleged right of user of land or 
water likely to cause a breach of the peace 
exists. If there is no police report or other infor- 
mation, he may give the applicant a ohance 
to satisfy him or he may ask for a report from 
the police. If from the material placed before 
him he is not satisfied about the existence of a 
dispute likely to cause a breaoh of the peace, 
there will be no justification for initiating pro¬ 
ceedings under a. 147, Criminal P. 0. On the 
other hand, even if a dispute likely to oause a 
breaoh of the peace exists, a Magistrate is not 
bound to proceed under s. 147. He is not bound 
to take proceedings under the seotion and may 
take aotion under 8.144 or 8.107, Criminal P. 0. 
But, ordinarily, the proper oourse for a Magistrate 
would be to take aotion under this seotion rather 
than to make temporary orders under 8. 144 or 
8. lOT, Criminal P. 0., without any inquiry into 
the respective claims of the parties as held in 
Indar Deo v. Durga Prasad, A. I. fl. (28) 1936 
pat. 69 : (87 Or. L. J. 378). 

[8] In this case the learned Diatriot Magistrate 
set out to deoide the question whether proceed¬ 
ings should be taken under s. 147 or not. He 
had, therefore, first to address himself to the 
question whether there was a dispute between the 
• parties relating to the alleged user of land or 
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water likely to cause a breach of the peace The 
learned Distriot Magistrate appears to assume 
that the dispute does exist. As regards the ques¬ 
tion whether it was likely to cause a breaoh of 
the peace or not, he thought that there was no 
such danger and observed further that there was 
no suoh danger even on the date of his order 
unless the first party tried forcibly to remove 
the obstruction. To prevent this contingency he 
warned the petitioner not to take any action 
which may lead to a breaoh of the peace. The 
order read as a whole would indicate that the 
learned District Magistrate apprehended that 
there was likelihood of a breach of the peace 
also. This is clear from the fact that the learned 
Magistrate had to eay that there would be no 
breaoh of the peace if the petitioner does not try 
forcibly to remove the obstruction. What he 
meant was that if the petitioner ( 1 st party) tried 
to exeroise his alleged right of user of the path¬ 
way, a breaoh of the peace would occur. This 
was exactly the petitioner's oass. He had 
alleged that he had the right of user in the 
pathway which had been obstructed and that 
the exeroise of his right would lead to a 
breaoh of the peace. The order does not, there¬ 
fore, embody a finding that there is no dispute 
between the parties or that dispute botwten the 
parties is not likely to oause a breaoh of the peace. 
Assuming, however, that the Coart thought that 
there was no suoh dispute between the parties 
whioh could lead to a breaoh of the peaoo, the 
order should have been that os there is no dispute 
likely to lead to a breaoh of the peace no pio- 
ceedings are necessary under 9.147. The learned 
Distriot Magistrate did not adopt tbis ooucse. 
He proceeded to examine the question whether the 
petitioner had been exercising the alleged right 
within 3 months before the date of his petition 
as required by proviso to S. 147. On this point 
he found that the pathway had apparently nob 
been used for the 'previous 3 months’. He bad 
no jurisdiction to consider this matter. Heoould 
go into this question only after passing the pre¬ 
liminary order under ol. (l) of s. 147. After the 
preliminary order be ought to have considered 
the written statement of the parties, should have 
given them an opportunity to adduce evidence 
and then he could oome to some deobion on the 
point. Without taking any evidence he has gone 
into the question which he had no jurisdiction 
to decide. There was thus not only lack of juris¬ 
diction but the manner of exercising the juris¬ 
diction was also patently illegal. He even went 
further and considered the question whether the 
obstruction plaoed by the second party could have 
been removed or not. This question too would 
not arise if there was no basis for the initiation 
of the proceedings. The learned Distriot Magi*. 
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trate in relyirg on Hemchandra v. Abdul Baha¬ 
ma71, A. I. R. (29) 1912 cal. 244 : (l. L. B. (1942) 
2 ca). 75 FB.) held that an order of the removal 
or obstruction could not be passed under S. 147, 
but he bad no juriediotion to decide this question 
also. It could be considered only if the Court 
had rt ached the stage when it is to consider 
what order may be passed in the proceedings. 
According to the Calcutta view, an order pro¬ 
hibiting interference with the exercise of the 
right claimed by the petitioner can be passed 
under s. 147. The authority, therefore, could not 
be utilised for throwing out the petition. The 
fact that the learned District Magistrate consi¬ 
dered questions whioh could be considered only 
after passing of the preliminary order also indi¬ 
cates that the learned Magistrate felt that the 
petition could not be disallowed on the mere 
ground that there was no dispute about the user 
of land likely to lead to a breach of the peace. 
In fact, his last order under S. 144 would indicate 
that he felt the necessity for immediate action. 
The order, therefore, is easily as : ailable on 
grounds of illegality and excess of jurisdiction. 

[9] The learned counsel for the opposite party 
has contended relying on Manindra Chandra 
v. Barada Kanta, 30 cal. 112 : (6 o. W. N. 417) 
that a Magistrate may not be directed to pro. 
ceed under S. 147 if he has declined to proceed 
even if he passed his order without examining 
the applicant or allowing him an opportunity to 
substantiate his allegations. This case is distin- 
guisbable. In this case a Magistrate instituted 
prcceedings under 8. 145 and passed an order 
under sub e. (l) of 8. 146. After that he received 
information which led him to believe that there 
was no longer any dispute likely to cause a 
breach of the peace. On receipt of this informs, 
tion he cancelled his previous order. The parties 
had not yet put in their written statements. 
The High Court deolintd to interfere on the 
ground that the Magistrate had not aoted with- 
out jurisdiction. 

Cio] I do not see how this case can assist the 
opposite parties. If on any material the Court 
had come to the conclusion that there was no 
dispute likely to cause a breach of the peace, it 
could have been urged that the High Court 
should not interfere with a finding of faot arrived 
at by the Magistrate. But the position here is 
different. The learned Magistrate had declined 
to proceed under 8 . 147. In faot. while holding 
that it is not necessary to initiate proceedings 
under 8. 147, he has actually gone iDto matters 
which arise only after the initiation of the pro- 
ceediDgs. He has thus exercised jurisdiction for 
which there was no basis. He has actually 
arrived at findings on matters whioh he could 
not examine before passing a preliminary order, 
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This order, so far as these matters are concerned 
is without jurisdiction and the finding arrived 
at on these matters influenced his decision of 
the question whether proceedirgs under 8. 147 
should be initiated or not. This order, therefore, 
carnot stand and the case must go back for ito 
proper disposal. 

[ill The learned District Magistrate shall 
decide on the material that may be made avail, 
able to him whether a dispute likely to cause a 
breaoh of the peaoe exists between the parties 
regarding the allaged user of any land or water. 
If such a dispute is found to exist, he shall 
exercise his judicial discretion in determining 
whether he should initiate proceedings under 
8.147. If he decides to proceed under this seotion, 
a preliminary order as required by 8. 14T (1) 
shall be passed. Tbo subsequent inquiry shall 
follow the directions contained in s. 145 (4) so 
far as they may be applicable. It is only after 
the parlies have been heard and their evidence 
taken as required by S. 146 (4) that the Court 
would proceed to determine whether the right 
claimed by the petitioner first party has been 
proved to exist. If the Court is satisfied about 
the existence of the right claimed, it shall pass 
an order prohibiting any interference with tha 
existence of such right. 

[ 12 ) The petition of revision is allowed and 
the oase is sent baok to the learned Distriot 
Magistrate for disposal of the petition according 
to law and in the light of the directions con¬ 
tained in this order. 

v.r.b. Revision allowed. 


A. I. R. (37) 1930 Assam 188 [C . N. 62.] 
Thadani 0. J. and Ram Labhaya J. 

Moskandar Ali and others — Appellants v. 
Rashd Ali and others — Respondents. 

8. M. A. No. 7 of 1949. D/- IC O 1950, from order of 
Sub Judge, Caohar, D/• 10-5*1949. 

(a) Tenancy Laws—Sylhet Tenancy Act (XI [11] 
of 1936), Ss. 33 and 147 (l)(e)—‘‘Incident ol tenancy" 
—Dispute covered by S. 33, if relates to incident 
of tenancy. 

Section 33 deals with the pre emptive right of a 
landlord. That fight oan bo exeroiaed against a trans¬ 
feree. The disputes directly oovered by S. 33 would not 
normally relate to any inoident of the tenanoy. It is 
however possible that in cases covered by S. 33 some 
question as to the inoident of a tenanoy may crop up 
incidentally. Even that need not necessarily convert 
the entire dispute into a matter whioh sub ol. (e)of 
ol. (1) of S. 147 would oover. [Para 4] 

(b) Tenancy Laws—Sylhet Tenancy Act (XI [11] 
of 1936), S. 147—Second appeal. 

Obitir . — No seoond appeal can be eompetent when 
the order not being a decree within the meaning ol 
S. 147 is not appealable at all. [Para 6} 

Z. P. Bhattacharjya — for Appellants. 

S. K. Qhose and N. AT. Dam — for [Respondents. 

D . K. Sarma — for Guardian ad litem. 
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Ram Labhaya J. — Thi3 is an appeal from 
the order of the Sub. Judge, Caohar, dated 10 th 
May 1949 dismissing an appeal from the order of 
the Munsiff of Karimganj dated 30th August 
1948 in Miss. case No. 116 of 1947. 

[9) The appeal arises out of miscellaneous 
proceedings under S. 33, Sylhet Tenanoy Act. 
The appeal was dismissed on the ground that the 
order of the learned Munsiff was not appeal, 
able. In coming to this oonolusion, the learned 
Sub-Judge relied on Narendra Lai v. Rabtndra 
Lai, 61 cal. W. N. 6T3. The correctness of the 
view of the law that has prevailed with the 
learned Sub-Judge is assailed before us. 

[3l Section 33, Sylhet Tenanoy Act, prescribes 
the procedure for an immediate landlord for the 
exeroise of his pre-emptive right if a notice is 
served on him under s. 30 or S.32. Orders passed 
on an application under S. 33 have not been made 
expressly appealable. Seotion 147 of chap. 10 of 
the Act, which deals with judicial procedure, 
provides for appeals in oertain oases. It lays 
down that: 

■‘Snbjeol to the provision* of S. 133, the Court having 
jurisdiction to ditermlne • salt (or possession of land 
may, on the application either ol the landlord or the 
tenant of the land, determine all or any of the follow¬ 
ing matters." 

Then follows a list of matters which may be 
determined at the inetanoe of the landlord or 
the tenant under this section. It is claimed that 
sub-ol. (e) of S. 147, ol. (l) oovera the matter now 
before us and therefore the order was appelable. 
8ub-ol. (e) deals with "any other incident of the 
tenanoy,” viz., incident not specifically mentioned 
in the preceding sub-olausas. 

[4l We do not find any force in this oonten- 
tion. Seotion 83 deals with the pre-emptive 
right of a landlord. That right can be exeroiBed 
against a transferee. The disputes directly covered 
by 8.88 would not normally relate to any inoi. 
dent of the tenanoy. It is however possible that 
in oases covered by 8. 83 some question as to the 
incident of a tenanoy may orop up incidentally. 
Even that need not necessarily convert the 
entire dispute into a matter whioh sub-ol. (e) of 
ol. (l) of s. 147, Sylhet Tenanoy Aot, would 
oover. But in this oase that difficulty does not 
arise. No incident of tenanoy was in dispute in 
the trial Court. The learned Sub Judge, there- 
fore, was perfectly right in holding that the 
matter was not covered by s. 147 and that it 
was otherwise not appealable. The view that 
found favour with the learned Sub Judge is sup- 
ported by Narendra Lai v. Rabindra Lai 51 
0. w. n. 678. In that oase Akram J. held that: 

‘‘Adeoidon as to th« nature of a tenanoy for the 
purpores of an applioailon under S. 88, Sylhet Tenanoy 
Aoi, cannot be deemed to be an order under B. 147, M 


In his view it was necessary before a party 
could avail cf the provisions of 8.147, cl. 3, that 
there must be a substantive application or an 
order under that section Incidental determina¬ 
tion of matters enumerated in sub-cls. (a) to (e> 
of 8. 147 (1) in proc-ediDga under 8. 33 would 
not bring the matters within the ambit of 8.1H7. 

[6] It is not necessary for us in this case to 
go to that extent. Here there has been no deter¬ 
mination of any matter which could be regarded 
as an "inoident of the tenanoy ’ In faet, the 
tenants did not appear at all in the proceed it gs 
before the trial Court. They appealed from the 
decision and contested the claim for the first 
time in appeal. The view that the order of the 
learned MuDBif was not oovered by 8. 147 (3) is 
perfectly correct and this appeal, therefore, must- 
fail on the merits. 

[6] Mr. Ghose raised a preliminary objection 
to the competency of the second appeal. The 
basis of his objection was that orders under 8. 33 
are not appealable. The appeal itself was dis¬ 
missed as incompetent. We have eome to the 
oonolusion that the view of the learned Sub- 
Judge is correct, and that there are no grounds 
for interference with the order on its merits. It 
is not necessary in these oiroumstances to give a 
decision on the preliminary objection though it 
is clear from tne view of the law that we have 
taken that no seoond appeal can be competent 
when the order not beiDg a deoree within the 
meaning of S. 147 is not appealable at *11. 

[7] The learned counsel for the appellants has 
requested that the appeal be treated as * revision. 
No purpose can be sorved by treating the appeal 
as a revision as we have found that on the 
merits the order of the learned Sub-Judge is 
correot. 

[8] The appeal is dismissed with costs. 

[9] Thadani C. J. — I agree. 

▼•B.B. Appeal dismissed. 


A. I. R. (87) 1950 Assam 189 [ 0 . N. 63.] 

Thadani 0. J. and Ram Labhaya J. 

The Gauhati Bank Ltd. — Appellant v. 
Baliram Dutta and others — Respondents. 

F. A. No. 8 of 1949, D/• 17-5-1Q60. 

{«) Civil P. C. (1908), O. 17, R. 1 (1) and (3) - 
Court a power to grant adjournment conditional on. 
payment of costs. 

The powers of the Court to adjourn the hearing of 
the suit from time to lime under 0. 17, R. 1 are ter j 
wide. It may gram adjournment on any terms that it 
eoDalders fit. It fa, therefore within the eompetenoe 
or the Court to grant an adjournment on the condition, 
that costa are paJd on a particular date, falling whioh. 
tne amt shall be dismissed or defenoe struok off, as the 
case may be. Such a condition If imposed could alao 
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bo enforced in the event of non-compliance of the order. 

[Para 9] 

Annotation: (’44 Com ) C.vil P. C., 0. 17, It. 1,N. 5, 
Pts. 1 and 8 

(b) Civil P. C. (1903), 0. 17, Rr. 1 and 3 — Order 
whether under R, 1 of R. 3—Determination of. 

Where the Court doe3 not indicate in expreis t?rm3 
that it wag proceeding under 0. 17, R. 1, the determina¬ 
tion of the question whether it proceeded under 0. 17, 
R. 1 or under 0. 17, R. 3 woald depend on the cir- 
oamgtanct s of the case. (Para 18] 

Annotition: (’44-Com.) Civil P. C , 0. 17, R. 1, N. 1; 
0. 17 R. 3, N. 1. 

(c) Civil P. C. (1908), S. 11— Dismissal of suit on 
default to deposit adjournment cojts -Fresh suit, if 
barred -Civil P. C. (1908), O. 17, R. 1. 

The dismissal of the suit on plaintiff’s default to de¬ 
posit costa, not being a dismissal on the merits, would 
not create any bar to the institution of a fresh 6nit 
under S 11. (Para 20] 

Annotation : (’44-Com.) Civil P. C., S. 11, N. 106, 
Pt. 6; 0. 17, R 1, N. 5. 

(d) Civil P. C. (1903), Ss. 2 (2) (b), 96 and 115 - 
'Default” — Dismissal of suit lor non-payment of 

adjournment costs—Appeal-Revision—Civil P. C. 
(1908), 0.17, R. 2. 

Tho word ‘default* in 8. 2 (2) (b) is not limited in its 
operation nor has it b:en qualified in any way. The 
default in the definition does not refer merely to case3 
of default specifically dealt with in the Code, bu» covers 
an order dismissing a suit for non-p*yment of adjourn¬ 
ment costs. Further, an order dismissing a suit for 
want of prosecution would not be treated as a judicial 
determination of tho matters in controversy : A I. R. 
(30) 1943 Nag. 149, Dissent. [Paras 22 and 24] 

Therefore, an order dismissing a suit for non-payment 
of adjournment costa is not appealable either as a de¬ 
cree or a3 an order. A petition of revision against suoh 
an order would however lie and it would be open to the 
High Court to set aside the order where in the exercise 
of its revisional jurisdiction it finds that interference 
is called for or just’fiei. [Para 32] 

Annotation : (’44-Com.) Civil P. C., 8. 2 (2) N. 16 
Pts. 4 to 8; S. 116, N. 19 Pt. 1; 0. 17, R. 2, N. 9 
Pts. 1 and 3. 

(e) Civil P. C. (1903), O. 17, Rr. 1 and 2—Plaintiff 

ordered to pay adjournment costs— Costs not paid 
—Suit dismissed for non payment of costs in ab¬ 
sence of plaintiff—Plaintiff held ought to have been 
given opportunity to show if there was any good 
reason for non-compliance—Procedure adopted by 
Court held was materially irregular causing failure 
of justice. [Para 37] 

Annotation: (’44-Com ) Civil P. C., 0. 17, R. 1, N. 5; 
0. 17, R. 2, N. 7. 

D . N. Medhi — for Appellant. 

J. C. Sen and P. C. Dutta\ and B. N. Deka — for 
Respondents 1 and 2, respectively. 

Ram Labhaya J. — This is aa appeal from 
the decree and order of the ex-offioio Sub. 
Judge, Tezpur, by which plaintiff’s suit was dis. 
missed for non.payment of adjournment coats 
on 10th May 1948. The decree was signed on 
llth February 1949. 

[ 2 ] The appeal was presented on behalf of the 
plaintiff (the Gauhati Bank). The suit was for 
recovery of Bs. 66,839/9/3. A deoree for the 
amount olaimed was prayed for against defendants 
1 and 2 . It was further prayed that the deoree 


should provide that if the entire deoretal amount 
with interest and costs was not realised from 
defendants 1 and 2 , the unrealised amount of the 
decree would be recoverable from defendant 3 
with consequential costs. 

[3] The suit was dismissed in the following 
circumstances. On 6th August 1947, defendant 3 
applied for production of oertain documents by 
plaintiff for inspection. The Court ordered the 
production of the documents asked for. On the 
next date viz., let October 1947, defendant ap¬ 
plied for the dismissal of the suit on the ground 
of the failure of the plaintiff to produoe the 
documents asked for. Plaintiff applied for more 
time for the purpose aud time was allowed till 
26 th November 1947. The case again came up 
for hearing on 28th January 1948. The docu¬ 
ments asked for had not been produced by the 
plaintiff till then. The Coart ordered that the 
application of defendant 3 dated 1st October 
1947 asking for the dismissal of plaintiff’s suit 
on aocount of non-compliance with the order of 
the Court be put up for bearing. This petition 
was heard on 7th April 1949. The learned Sub. 
Judge found that the plaintiff was not in a 
position to produoe all the documents asked for, 
and in point of faot both the parties were blame¬ 
worthy. He, therefore, did not dismiss the suit, 
but ordered that plaintiff should produce certain 
specified documsnts and if the plaintiff Bank was 
not able to produce any of these documents it 
should makeanavernmentto thateffeot in Court. 
It was further provided in the order that in the 
event of its non-oomplianco, the suit shall be dis¬ 
missed. The case was fixed for 2 lst April 1948. 

U) The plaintiff did not oomply with the 
order even by this date and asked again for ex- 
tension of time for compliance. On aist April 
1949, when the oame up for hearing, the Court 
refused to grant any more time and fixed 28 th 
April 1948 for considering the consequences of 
default on plaintiff’s part. On 23th April 1948, 
considering that the olaim was for a sum of 
Bs 66,889-9-3, the Court reviewed its previous 
order on the condition that the plaintiff paid 
Bs. 25 to defendant 8 as adjournment costs. The 
time for produoing the documents was extended 
till 19th May. On 19th May plaintiff produced 
some documents and put in an affidavit explain¬ 
ing the non-production of some others. 

( 5 ] The sum of Rs. 25 payable to defen¬ 
dant 3 a9 adjournment oosts wa3 not deposited. 
The result was that there was only a partial 
compliance with the order of the Court dated 
28 th April 1948. The learned Sub-Judge then 
passed the following order: 

"Plaintiff files oertain documents and files an affi* 
davit regarding other dooumenta called for. Adjoara* 
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ment coat not paid—the suit is dismissed ioterm3ot my 
above order /or non-payment of adjournment costs 
(ffhioh the plaintiff appears unwilling to pay).’’ 

[6] This appeal is directed against this order. 
It ia contended that the amount dae by way of 
cost to defendant 8 was not deposited on the 
request by his oouosel in oonformity with a 
oommon praotice by which costs are paid to the 
counsel for the party in whose favour the order 
for coats is made. It is urged further that the 
oase was not called on 19th May 1948 and plain, 
tiff's oouosel had no opportunity to explain why 
the amouat had not been deposited. The suit 
was dismissed in the absence of plaintiff’s 
counsel, who learned about it next day. There 
is an affidavit from the pleader of the plaintiff 
Bank in support of the above statement of facts. 
This affidavit has not been contradioted. 

[7] Defendant 3 in whose favour the order 
of costs was made is not before the Court. 
The appeal i3 being heard ex pirte against him. 
Defendants 1 and 2 have resisted the appeal. 

[8] The learned oouosel for defendants 1 and 
3 urges that this appeal is not competent. HiB 
contention is that the order of the Court disrate- 
sing the suit merely for non-payment of costs 
does not amount to a decree and that no appeal 
lies from the order notwithstanding that a 
decree sheet was later on prepared. His oase 
was that the order was passed under o. 17. B. 1. 


[9] There is considerable force in this ooe 
tention. Order 17, B. 1, Civil P. C., gives th 
Court the power to adjourn the hearing of th 
suit from time to time. The powers of th 
|0ourt in this matter are very wide. It ma 
grant adjournment on any terms that it oonsi 
ders fit. It is, therefore, within the oompetenc 
of the Court to grant an adjournment on th 
condition that oosts are paid on a particula 
date, failing whioh the suit shall be diamissei 
or defence struok off as the case may be. Suo! 
a condition if imposed could also be enforced ii 
the event of non-oompliance of the order. Thi 
proposition appears to be concluded by authority 

[101 In Sewratan v. Kristo Mohan, A. I b 
( 9) 1922 cal. 310 : (48 Oal. 902), the order was t 
the following effe6t: 

"It the money i 9 not paid by 1st Jone, the unit wi! 
be dlsmifised with cosls).” 

[11] It waa held that 

y f “'‘ her , was neoesaary by the Court bjfor 
the suit was dismissed, bat the Goart would not b 
bound to pass the ordor of dismissal." 


[13] It is dear from this decision that it wae 
recognised that the Court had the power to dis- 
miss the suit if the order as to the payment of 
-costs was not complied with. 

[13] In E, I. Ely. Co. v. Jitmal Kallomal, 
A. I. a. (12) 1925 ALL. 280 I (47 ALL. 538), it 
was laid down that if payment of costa is made 


a condition preoendent to the adjournment 
granted to the defendants and the order provi¬ 
des that if costs are not paid, the defence will 
be struck off, it i3 open to the Court to strike 
off the defence and proceed ex parte when the 
costs are not paid as directed. 

[14] In Riju Chettiar v. Ramakkal, A. l. R. 
(28) 1941 Mad. 437 : (193 I. c. 790), the learned 
Judge referring to cl. ( 2 ) of 0.17, B. 1, observed 
as follows: 

"It is clear from aub-r. (2) that the Coart is given 
ample discretion as regard* tbe onditnns subject to 
which it may adjorun tbe hearing of tbe suit in 
so far as the costs occasioned by tbe adjournment are 
concerned. I am not prepared to say that when the 
Court finds a plaintiff constantly defaulting in being 
ready for the trial, it will not be justified in directing 
the payment of the day costs as a condition precedent 
to the further hearing of the suit. When saoh a con¬ 
dition is inserted in the order it is valid and could bo 
enforced by the dismissal of the suit.” 


[16] The same view wa9 taken in Alt. Jani 
V. Mt. Soni, A. I. R. (27) 1940 Nag. 158 : (186 
I. o. 473) where the learned Judge followed 
E. I. Ely. Co. v. Jit Mai Kallo Mai, A. I. R. 
(12) 1925 ALL. 280 : (47 ALL. 638). 

( 16 ) The learned counsel for the appellant 
ha3 not cited any authority against this view. 
It is obvious that in these circumstances the 
Court was fully competent to order as it did 
on 28th April 1948 that the suit will be dismissed 
if tbe plaintiff did not pay Rs. 25 as adjourn¬ 
ment costs to defendant 3. It oould also enforce 
this condition by dismissal of the suit as it later 
on did on 19th May 1949. 


[17] Tho learned counsel for the plaintiff, 
appollant has contended that the order of 19 th 
May 1948 dismissing the suit for plaintiffs de. 
fault is covered by o. 17, R. 3, Civil P. 0. 

[ 18 ] I find myself unable to acoept this con. 
tention. The two orders dated 28 th April and 
19th May 1948 read together leave no room for 
doubt that the Court was not proceeding under 
0. 17 , B. 8. Assuming that the oiroumstanoes 
of the oase also attraoted the applicability of 
O. 17, R. 3, there can be no doubt that the Court 
was not bound to take action under o. 17 , R. 3 . 
It could adopt any alternative course that was 
open to it. In these oiroumatanoas to dismiss 
the suit only for default on the part of the 
plaintiff.appellant was possible. The Court had 
the power to pursue this course. But the Court 
has not indicated in express terms that it waa 
proceeding under o. 17, B. l. In these oiroum- 
stances the determination of the question whe- 
ther it proceeded under 0.17, B. 1 or under 
0. 17, b. 8, wonld depend on the oiroumstances 
of the oase. These oironmatanoea have been 
stated above. They do not even remotely sug. 
gest that the Court had o. 17, b. a in mind. It 
dismissed the suit merely on the ground of 
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plaintiff’s default in the payment of the cost. 
This fact was emphasised in the order. There is 
absolutely nothing in the order to indicate that 
the Court proceeded to deoide the suit on the 
merits. If the Court had intended to dispose of 
the suit on its merits, there would have been at 
least this statement that the suit i9 dismissed 
for want of evidence. Again, defendant 3 had 
claimed compensation from the plaintiff on the 
ground that the suit against him was passed on 
false and vexatious grounds. The point was in 
issue. He would have had an opportunity of 
substantiating his claim if the Court had pro¬ 
ceeded on the merits. 

[ 19 ] There is also another significant faot. 
Plaintiff’s pleader was not present on 19th May 
1948 when the suit was dismissed. The docu¬ 
ments called for along with an affidavit were 
produoed that day. But the suit was not dis¬ 
missed at that time. It was apparently put up 
later. The affidavit from the pleader of the 
plaintiff is to the effect that the case was not 
called and it was dismissed in bis absence. The 
affidavit remains uncontradicted. The order 
also does not indicate that any of the defen¬ 
dants was present. This circumstance also points 
to the conclusion that the Court did not proceed 
under 0. 17, B. 3 as suggested by the learned 
counsel for the plaintiff appellant. In fact, there 
is nothing in the circumstanoes of this case to 
show that the dismissal of the suit was ordered 
by the Court after proceeding on the merits 
under 0. 17, B. 3. 

[ 20 ] The dismissal of the suit on plaintiff’s 
default to deposit costs not being a dismissal 
on the merits, would not oreate any bar to the 
institution of a fresh suit under 8. 11, Civil P. 0. 
This view finds support from Sliaik Sahib v. 
Mahomed, 13 Mad. 61 O, wherein it was held that 
an oroer dismissing a plaintiff’s suit for non- 
payment of a fee for Commissioner was not a 
deoision on the merits and therefore did not bar 
a fresh suit on the same cause of action under 
S. 19 (now 8. 11 ) of the Code. This view pre¬ 
vailed in Hari Bam v. Lalbai, 26 Bom. 637 : 
(4 Bom. L R. 262) also. In this case, the suit 
was dismissed for failure to give security for 
costs of the suit. The order now before us, 
therefore, is not covered by the definition of the 
decree as given in 8. 2 ( 2 ), Civil P. C. The 
learned counsel for the appellant has not even 
contended that the order would be oovered by 
the definition of the decree and has not oited 
any authority in support of it. His case only 
was that the order should be taken to have 
been passed under 0 . 17, B- 3 and this aspect of 
the matter has been dealt with above. 

[ail In Mt. Badhabaij.Mt. Purnibai A.I.B, 
(80) 1948 Nag. 149 : (i.L.B. (1948) Nag. 613), how. 


ever, a decision not cited at the Bar, Digby J., 
held that the order dismissing a suit for non¬ 
payment of adjournment costs was covered by 
the definition of the decree as contained in 
S. 2 ( 2 ), Civil P. 0„ and that an appeal wa» 
competent from such an order. In that case the 
suit was dismissed in the presence of the parkiu 
on the ground that plaintiff was unable to pay 
the costs of adjournment. The payment was a 
condition precedent to the suit proceeding. An 
application for restoration of the suit was pot in 
by the plaintiff On this the Court ordered that 
its order dismissing the suit was an order under 
0.17, B. 1, and agreed to restore the suit on 
payment of Bs. 22 as costs to the other side. Tha 
sum of Rs. 22 was offered to the defendant’s 
counsel in pursuance of this order, but he refused 
to accept it. He presented a petition of revision 
against the order of the learned Judge agreeing 
to restore the suit on payment of the adjourn¬ 
ment costs. The question raised in the revision 
petition was that an appeal should have been 
preferred from the order of dismissal whioh was 
treated as analogous to an order of dismissal 
resulting from the application of 0. 17, R. 3. 
From the respondent’s side the contention put 
forward was that no appeal was competent and 
an application for restoration under 8. 161 wai 
the only remedy. The learned Judge noticed 
that the definition of the decree given in the 
Civil Procedure Code exoluded the dismissal of 
a suit for default from its soope. He interpreted 
the word ‘default’ in this definition as limited 
to such defaults which were specifically dealt 
with by the Code. He had no authority in support 
of the view he took and he could refer only to 
Sewratan v. Eristo Mohan, A.l.R. (9) 1922 cal. 
320 : (48 Cal. 902) in which it was assumed that 
if adjournment costs were not paid by a certain 
date as ordered, and the suit was dismissed for 
default an appeal would lie. 

[ 22 ] With great respect, I am unable to agree 
with the view taken by the learned Judge in 
this case. The definition of the decree expressly 
excludes any order of dismissal for default. The 
word ‘default’ in this definition is not limited 
in its operation nor ha9 it been qualified in any 
way. If it is held that the default in the defini¬ 
tion refers to cases of default specifically dealt 
with in the Code, it would be reading something 
into the definition which is not contained therein- 
Besides, even if we assume that an order of 
dismissal for default of a kind not specifically 
dealt with by the Code was not meant to be 
excluded under 8.2 ( 2 ) (b), before such an 
order could be characterised as a decree, it is 
necessary that it should amount to a formal 
expression of an adjudication whioh so far as 
the Court expressing it oonolusitely determines 
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ihe righto of the parties with regard to all or 
*ny of the matters in controversy in the suit. 
The learned Judge of the Nagpur High Court 
did not consider whether an order dismissing a 
suit for default for non-payment of adjourn- 
»ent costs could be treated as an adjudication 
which conclusively determines the rights of the 
parties with regard to all or any of the matters 
in controversy. He merely found that a default 
in the payment of costs was not excluded from 
the definition of the deoree. He did not consider 
whether the positive qualifications of a deoree 
are present in auoh an order. In my opinion 
these qualifications are completely lacking. A 
plaintiff institutes a suit- He is ordered to do a 
certain thing, viz., payment of costs. The pay¬ 
ment of costs is made a condition precedent to 
the further pro3eoution of the suit. He fails to 
pay tbe costs and the suit is dismissed. There is 
no judicial determination of the matters which 
were in controversy in the suit. The plaintiff 
in suoh a case to not permitted to prosecute the 
suit. His position would be that of a person 
who has not instituted a suit at all. The suit, 
though dismissed, has not been disposed of on 
the merits. This view finds support from Abdulla 
Asghar Ali v. Ganuh Das, A. i. B. ( 20 ) 1933 
p. c 68 : (60 oal. 669), 

[98] In this case Abdulla Asghar Ali v. 
Ganesh Das, a.i R. ( 20 ) 1993 p. o. 68 : (60 oal. 

' 662 ), their Lordships distinguished an earlier 
deotoion of the Privy Counoil reported in Chandri 
Abdul Majid v. Jawahir Lai, A- I. R. (1) 1914 
P. 0 . 66 : (86 all. 860). They quoted a passage 
from the judgment in that case which was 
delivered by Lord Moulton. The passage to as 
follows: 

"The chief matter of argument before this Board 
was a contention that the deoree whioh it is sought to 
enforoe had been constructively turned Into a deoree of 
His Majesty in Gounoil and aisigned to the date of 
13th May 1901, by virtue of the dismissal of the appeal 
for want of proaeoutlon on that date, and that there¬ 
fore the period of limitation was 12 years from 13 th 
May 1901, by virtue of Art. 180, Limitation Act, 1872. 
(Uoder Art. 180, 12 years was allowed for the exeou- 
tion of an order of His Majesty in Gounoil.) Their 
Lordships see no foundation for this oontention whioh 
appears to have been the basis of the deoision of the 
Courts below. The order dismissing the appeal for 
want of prosecution did not deal judicially with the 
matter of the eult, and oould in no sense be regarded 
as an order adopting or confirming the deoision appeal- 
ed from. It merely reoognlsed authoritatively that the 
appellant had not oomplied with the oondltions under 
whioh the appeal was open to him and that therefore 
he was m the samo position as if he had not appealed 

I* Bile 

[24] The oorreotness of the view enunciated 
in this passage was not questioned. It follows 
that an order dismissing a suit for want of pro. 
secution would not be treated as a judioial de- 
termination of the matters in controversy, 


[25] In re Kayavibu Pillai, A. I.B. (28) 1941 
Mad. 836 : (I.L.B. (1941) Mad. 964 (F.B.)),a Full 
Bench decision, it was held by their Lordships 
that the word 'default' in S. 2 (2) was not con- 
fined to default in appearance alone. It included 
other defaults as well. 

[ 26 ] The same view was taken in oagdish 
Kumar Singh v. Han Krishen Das A. I. R. 
(29) 1942 Oudh 362 : (199 I. C. 835) and it was 
held that the word ‘default’ in the definition of 
the deoree covered default of prosecution. I am 
in respeotful agreement with the view taken in 
tbe above two cases for the reasons given above 
by me. An order of dismissal for non-proseou. 
tion according to this view does not amount to 
a decree even though a decree is prepared in 
pursuance of the order. 

[27] The authorities bearing on the interpre. 
tation of the word 'default' as used in the defi. 
nition of the expression 'decree' are not, however, 
uniform. 

[28] The contrary view was taken in Moham- 
modi Husain v. Mt. Chandro, A. I. R. (24) 193? 
ALL. 284 : (168 I. O. 1001) and Abdul Majid v. 
Amina Khatun a.I.R. (29) 1942 Cal. 639: (I.L.B. 
(1942) 2 Cal. 263). In Mohammadi Husain v. Mt. 
Chandro, A. I. R. (24) 1937 ALL. 284 : (168 I. 0. 
1001 ), it was held that the expression 'dismissal 
for default* meant dismissal for non-appearance 
and did not cover a dismissal where the appel¬ 
lant’s pleader was present and expressed his in- 
ability to argue the appeal whioh was dismissed 
for non-prosecution 

[29] In Abdul Majid v. Amiga Khatun, 
A. I. R. (29) 1942 Gal. 639 : (I. L. R. (1942) 3 Oal. 
263), tho learned Judges held that the oxpres. 
sion in question did not inolude a dismissal for 
non payment of deficit oourt-fee. In a sense the 
Allahabad deoision to distinguishable. In that 
the real question was whether the physioal pre¬ 
sence of a pleader who was unable to argue the 
appeal was appearance or not. The learned 
Judges appeared to have treated that appearance 
a9 appearance in law. This question doe3 not 
arise in the present case and it is not necessary for 
us to decide as to whether in the oiroumstances 
of the Allahabad oase tho appearance of the 
pleader wa3 an appearanoe in the eye of law or 
not. 

[30] In the Calcutta oase it was held that an 
order dismissing a suit or appeal for non-pay. 
ment of additional court-fees is not an order of 
dismissal of the suit under 8. 2 (2) (b) but that 
it was a deoision under the Court-fees Aot and 
was appealable as a deoree. On faots this case is 
also distinguishable. But so far as the two de- 
oisiona considered above lay down that tho 
expression ‘dismissal for default' in ol. (b) of 
s. 2 ( 2 ), Civil P, 0., was meant to apply only to 
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defaults as were specifically dealt with by the 
statute as in o. 9, with great respect to the 
learned Judges I find myself unable to agree 
with them. 

[31] In Sewratan v. Kristo Mohan, a.I.r. (9) 
1922 Cal. 320 : (48 cal. 902), it was assumed that 
a conditional order that in default (of payment 
of money) the suit shall stand dismissed could 
not be revived in the absence of an appeal. 
Similarly, in Rajachettiar v. Ramakkal, a.I.r. 
(28) 1941 Mad. 497 : (199 I.c. 790), an appeal was 
heard and disposed of against an order dismis- 
sing a suit for payment of costs. No objection 
was raised to the competency of the appeal. On 
the other hand, in E. I. Rly. Co. v. Jitmal 
Eallomal, A.I.R. (12) 1926 ALL. 280 : (47 ALL. 
638) and Mt. Jani v. Mt. Soni, A.I.R. ( 27 ) 1940 
Nag. 158 : (166 I. C. 473), revision petitions were 
entertained against orders dismissing suits for 
default in the payment of adjournment costs. 
In these also no objection was taken to the com¬ 
petency of the petitions. These cases are of no 
great assistance one way or the other as the 
point now before us was not in question in these 
cases and no considered deoision on it can be 
said to have been given. 

[ 82 ] The review of the authorities considered 
above seems to justify the conclusion that the 
weight of authority like that of reason is on the 
side of the view that an order dismissing a suit 
for non-pajment of adjournment costs is not 
appealable either as a deoree or as an order. 

A petition of revision against such an order 
would however lie and it would be open to the 
High Court to set aside the order where in 
the exercise of its revisional jurisdiction it 6nds 
that interference is called for or justified. 

[83] The order dismissing the suit was passed 
on 19th May 1948. The appeal in this case was 
filed on 19th March 1948. The decree eheet wa3 
signed on 11 th February 1949. The appeal was 
within time according to the view that still 
obtains in the Caloutta High Court, vide Su- 
dhansu Bhiisan v. Majho Bili, a. I. R. (24) 
1937 Oal. 732 : (176 I. O. 361) and Sarat Chandra 
v. Rati Eanta, A I. R. (26) 1939 Cal. 711 : (186 
I. O. 58). This view was not followed by us in 
Civil Appeal no. 31 of 1947 (The Governor-Gene¬ 
ral of India in Council v. Messrs. Jesraj Tilak- 
chand Lallichand) : (A. 1 . r ( 37 ) 1950 Assam 
83). But we extended the period of limitation 
in that appeal under 8. 6 on the ground that 
the appellant was misled by the view prevailing 
In the Calcutta High Court. If the present 
appeal had been competent, we would have fol¬ 
lowed the sam^ course, as this appeal was also 
filed before our deoision in Appeal No. 31 of 
1947 : (a. I. R. (37) 1950 Assam 83). The appeal 
would have been heard on the merits. But we 


have come to the conclusion that the appeal i& 
not competent. The learned counsel for the 
appellant has requested that if the appeal is 
held to be not competent, it may be treated as 
a revision. In view of the uncertain state of 
the law on the point as to whether an appeal 
was competent or not, we think the request may 
not be refused. We, therefore, decide to treat 
the appeal as a petition for revision. 

[36] The learned counsel for the respondent 
has pointed out that even if the appeal is treated 
as a petition of revision, it would still be barred 
by time. The Statute does not prescribe any 
period of limitation for petitions of revision. 
The grounds on whioh the period of limitation 
would have been extended if the appeal had 
been competent, amply justify the condonation 
of delay now that the appeal has been treated 
as a petition of revision. The High Court has 
also the power to interfere on its own motion 
in the exercise of its discretionary powers under 
S. 115, Civil P. 0. at any time in cases where 
facts justify interference. This, in my opinion, 
is a fit case for the exercise of the revisional 
jurisdiction. 

[37] On the merits the order dismissing the 
suit ought not to be allowed to stand. The 
learned Sub Judge had the jurisdiction to pass 
the order that if costs were not paid on the due 
date, the suit shall be dismissed. He oould also 
enforce this condition. But in this case be dis -' 
missed the suit in the absence of the plaintiff. 
The case was not called at all. This is proved 
by the affidavit filed on behalf of the plaintiff 
which remains uncontradioted. The bank, there¬ 
fore, had no opportunity to explain its conduot. 
At a previous stage of this case when a similar 
default had ocourred, the learned Sub-Judge 
gave an opportunity to the plaintiff to show if 
there was any good cause for non-compliance. 
The same procedure should have been followed 
on this occasion. If plaintiff was bound to 
appear on 19th May and failed to appear the 
more appropriate course would have been to 
dismiss the suit for default of appearance. If 
appearance was not obligatory on that date, the 
orushing penalty of the dismissal of the suit for 
Rs. 56,889.9 3 should not have been imposed 
without giving the plaintiff a chance to satisfy 
the Court that he had good reasons for non- 
compliance. If such an opportunity had been 
given, the Court would have been made aware 
of the request from the counsel for defendant 3 
for payment of costs. The Court would not 
have been bound to accept this arrangement and 
may have ineieted on payment of the costs 
forthwith. The plaintiff could then have paid 
the costs. It would have also been open to the 
Court to accept the arrangement. The drastio 
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step taken would have been avoided. The pro- 
cedure adopted by the Court below was mate¬ 
rially irregular and it has caused a failure of 
justice. 

[ 38 ] The order for payment of coats was in 
favour of defendant 3. The default affected him 
alone. There wae no need for the dismissal of 
the entire suit even against defendants l and 2. 
In this respect also, there has been no proper or 
judicial exercise of discretion by the learned 
Sub Judge. Defendant 3, the person aggrieved 
by plaintiff’s default, is not now before us. He 
i3 not contesting and he is being proceeded 
against ex parte. 

[39] The petition is therefore allowed. The 
order of the learned Sub-Judge dated 19th May 
1948 ia set aside. The suit is restored. The case 
shall be remanded to the Court of the learned 
ex-officio Sub.Judge., Tezpur, for disposal on 
the merits. 

[40] Petitioner (Bank) shall pay Bs. 100 a9 
costs to defendants 1 and 2 . 

[41] Thadani C. J—I agree, but would add 
a few words. 

[42] I am content to rest my deoision on the 
undisputed fact that the plaintiff’s advocate was 
not present in Court on 19th May 1948, the date 
on which the suit was dismissed for non-pay¬ 
ment of the adjournment costs. Apparently the 
plaintiff was also absent on that date. The 
learned Judge then had the option of proceeding 
to dispose of the suit either under o. 17, R. 2 or 
0 .17, B. 8, Civil P. 0. I think it is reasonable 
to say, on the facts of thiB case, that the learned 
Judge disposed of the suit under 0 . 17, R. 2 , and 
not under o. 17, R. 9. 

[42] I am also oontent not to express any 
view, one way or the other with reference to 
the interpretation as put by Digby J., in the 
case reported in Mt. Radhabai v. Mt. Purni. 
bat, A. I. R. (30) 1948 Nag. 149 : (I. L. R. (1943) 
Nag. 618 ), on the word ‘default’ occurring in 
B. 2 ( 2 ), Civil P. C, as it is not necessary for the 
purposes of our decision. 

Revision allowed. 
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Thadani 0. J. and Ram Labhaya J. 


The Governor-General of India in Oounei 
—Appellant v. Jesraj Tilokchand Labhcham 
and others — Respondents. 

First Appeal No. 81 ol 1047, D/- 15-6-1960, fror 
judgment and deoree of Addl. Sob-Jndge, A. V. D 
D/* 29*34946. 

(a) Railways Act ( 18 S 0 ), S. 72-Rlsk Note B- 
Provlso — Misconduct - Evidence — Failure c 
Hallway Administration to discharge its obliga 
tlon as bailee and also under proviso to Ris 

N °i C tTf ^“Pfon-Bvidenee Act (1872) f S$. 10 
and 114 (g)-Contract Act (1872), Ss. 151 and 152 


The plaintiffs brought a suit for compensation 
against a State Railway for the loss sustained by them 
by reason of the ooQ-delivery of certain goods carried 
by the defecdant under Risk Note9 A and B. Some 
five months before the litigation commenced, the 
plaintiffs called upon the Railway Administration to 
make an enquiry into the matter of the loss of the 
consignment, and sent a reminder to the Railway 
Administration 3 weeks later. In the two )ctiers, 
there was no specific request made by the plaintiffs 
for a disclosure by the Railway Admiuittr&tlon as to 
the manner in which it bad dealt with the consign¬ 
ment in transit, but it wae plain from the endorsement 
of the Chief Commercial Manager forwarding a copy 
of the letter to the Station Master concerned that he 
understood the implication of the request made by the 
plaintiffs in the matter of the enquiry into the non¬ 
delivery of the consignment. However, the Railway 
Administration failed, before the litigation com¬ 
menced, to furnish to the plaintiffs particulars cf 
the manner in whioh the consignment was dealt with 
in transit. Even after a pleadet's Dot : ce wa9 eerved 
upon the Railway Administration, the Deputy Direc¬ 
tor, Railway Board, merely replied that the pleader's 
notice had been forwarded for disposal to the General 
Manager. No communication, however, was re- 
oeived by the plaintiffs from the General Manager. 
When the dispute came to the stage of litigation, the 
Railway Adminiatration again did not lead any evi¬ 
dence in discharge of its obligation under the proviso 
contained in Risk Note B: 


Held (1) that there was no obligation on the plain¬ 
tiffs to call upon the Railway Administration to give 
evidence at the trial in diroharge of its obligation 
under the proviso contained in Risk Note B, the obli¬ 
gation of the Railway Administration being uncondi- 
* i0Da| ; [Para 12] 

( 2 ) that the terms of ol. (g) of S. 114, Evidence 

Act, were clearly attraoted, the presumption being 
that if the Railway Adminiatration had produced tho 
reporta and led evidence as to the manner in whioh 
the consignment was dealt with in transit, the reports 
and the evidence would have gone against the Railway 
Administration, and given rise to an inference of mis- 
conduot on the part of the Administration or its 
flervanl8; [Para 13] 

(3) that even as a bailee, the Railway Administra¬ 

tion had to give evidence to satisfy the Court that it 
had discharged its obligation under the Contract Aol 
and that the only way in whioh it could have dis¬ 
charged its obligation as a bailee was by giving evi¬ 
dence as to the manner in whioh the consignment 
was dealt with m transit, quite apart from its obliga¬ 
tion under the proviso contained In the Risk Note B 
having regard to the provisions of S. 106 of tho 
Evidence Act; [p a ra 14 j 

(4) that, therefore, the Railway Administration was 
responsible for the loss of the consignment TPara 

Annotation: (’dB-Man) Railways Aot 3 72 
Notes 6, 17 and flS; Evidenoe Aot, S. 106 N 6- 
S. 114 N. 11; Contraot Aot, Ss. 151 and 152 N. 8. ’ ’ 

(b) Railways Act (1890), S. 72-Risk Note B_ 
Proviso — Misconduct — Pleading — Civil P r 
(1908), 0.6, R. 4. 8 

Before any question relating to the discharge of 
the obiigat.on imposed on the Railway Administration 
by the proviso oontained In the Risk Note B arises 
the plaintiff Is not bound to state that the loss of the 

SB3T-S SSET- - 
M*3S3oSb pfo. U “e s ' ^ K "■ 
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(c) Civil P C. (1908), 0 41. R. 1-Suit agiinst 
Railway Administration —Plea that plaintiff with¬ 
out alleging and proving misconduct could not 
claim compensation not raised in written state¬ 
ment—Plea, ii can be allowed to be raised in ap« 
peal-Railways Act (1890). S. 72. 

Per Ram Labhaya J. —Where the defendant admits 
a material fact in no mistake or misapprehension in 
his written statemeot, he cannot be allowed to convert 
his admiss : on into a denial for the first time in ap¬ 
peal. Thus, where there is an omission in the written 
-tatemoot to raise the plea that a9 the consignment 
was admittedly booked under Risk Notes A and B, 
the plaintiffs conld not claim compensation without 
alleging and proving misoonduct on the part of the 
Administration or its servants and the liability to pay 
compensation is admitted, the plea cannot be allowed 
to be raised in appeal for the first time as it involves 
a total denial of liability to pay compensation. 

[Paras 33 and 34] 

Annotation: (’44-Com.) Civil P. C, 0. 41 R. 1 N. 12; 
(’46-Man ) Railways Act, 8. 72 N. 17. 

(d) Railways Act (1890), S. 72-Compensation- 
Determination of. 

Per Ram Labhaya J :—In oaee of non-delivery of 
consignment, the Railway Administration is respon¬ 
sible only to the consignee. The subsequent or the 
ultimate transferee stands in the shies of the con¬ 
signee so far as the loss is concerned. The price that 
he pays cannot afford any oriterion for assessing 
compensation, for it Is the lose to the consignee which 
the Administration has to make good. [Para 49] 

Annotation: ('46-Man.) Railways Aot, S. 72 N. 35. 

D. N. Medhi—lor Appellant. 

A. N. Boa, M. N. Roy and J, C. 8?n. 

—for Respondents. 

Thadani G. J. — This is an appeal from the 
judgment and deoree of the Additional Sabor. 
dinate Judge, A. Y. D. dated 29th March 1946, by 
which he deoreed the plaintiffs’ suit for a sum 
of Bs. 20.078-T-0 with costs against defendant 1 
and 2 and awarded interest at the rate of 6 p. c. 
p. a. from the date of the deoree till realisa¬ 
tion. 

[ 2 ] The plaintiffs Messrs. Jesraj Tilakchand 
Labhohacd, brought a suit for the recovery of a 
sum of Rs. 20,073-7-0 as compensation from defen. 
dants 1 and 2 for the lns3 sustained by them by 
reason of the non-delivery of certain goods 
carried by defendant 2 a State Railway, oon- 
trolled by defendant 1 . 

[3] On 17th Fune 1944, Messrs. Jaswant Ray & 
Bros., of Calcutta, who were impleaded as defen¬ 
dant 3, consigned 54 casks of cocoanut oil, 
weighing eome 270 maunds, at the Budge Budge 
Railway Station to be delivered at the Amingaon 
Railway Station of the B. & A. Railway. The 
consignment was to bs delivered to Messrs. 
Bhurmal 8ohanlal of Fanoy Bazar, Gauhati, 
Assam, who were impleaded as defendant 4. 
Defendant 4 assigned the railway receipt cover¬ 
ing the goods in suit, for consideration, to 
Messrs. Meghraj Begwani of Fancy Bazar, 
Gauhati, impleaded as defendant 6. Defen¬ 
dant 6, in turn, assigned the RaiUvay Receipt, 
for consideration, in the sum of rs. 19,027-7-0 to 


A. I, R. 

the plaintiff Firm on 26 th June 1944. The oonsign. 
ment in question did not reach its destination; 
and the plaintiff Firm wrote a letter to the 
Chief Commercial Manager of the B. & A. Rail, 
way on 14th August 1944 drawing his attention 
to the non-delivery of the consignment, request¬ 
ing him to make an enquiry into the matter. The 
Chief Commercial Manager of the B. & A. 
Railway apparently forwarded a copy of this 
letter to tho Station Master. B. & A. Railway, 
Santahar, enquiring from him whether the con- 
aignment had been received at that station and 
whether it had been despatohed to its destination. 
A copy of this letter was also sent to the D. I., 
B. & A. Railway, Lalmonirhat, asking him to 
trace the consignment and let him know where 
it was. The plaintiff waited for 3 weeks and as he 
received no reply from the Chief Commercial 
Manager, B. & A. Railway, he sent him a reminder. 
On 4th ootober 1944, a reply was received from 
the Chief Commereial Manager stating that the 
matter was under inquiry. On 12th October 1944, 
the plaintiff sent a pleader’s notice to the Secretary 
to the Govt, of India in the Department -of 
Railway, New Delhi, and to the Genoral Manager, 
B. & A. Railway, Calcutta, under 9.77, Railway! 
Act, and under B. 80 , Civil P. C., and in dae 
course brought the present suit on 2nd January 
1946. 

[4] A joint written statement was filed by 
defendants 1 and 2 , in whioh they contended 
that the plaintiffs had no cause of aotion, and 
denied the averments made in para 1 of the 
plaint, and disputed the plaintiffs' title to the 
consignment. They also contended that as the 
plaintiff firm was not registered under the Indian 
Partnership Act, the suit was liable to be difl. 
missed, and disputed the validity of the notice 
served upon them under S. 77, Railways Aot, and 
8. 80 , Civil P. 0.; in any oase, they contended that 
the claim was highly exaggerated, and put the 
plaintiffs to proof. 

[6l On the pleadings the trial Court framed 
the following issues: 

1. Whether legally valid notices under S. 77,1. B. A. 
and under 8. 80, Civil P. 0., were served on the princi¬ 
pal defendants? 

2. Whether the plaintiff Firm acquired any right to 
the consignment in question by the alleged sale thereof 
to them by the consignee, and whether the alleged 
transfer or ownership of the consignment is binding 
on the contesting defendants? If not, whether the plain¬ 
tiff can maintain this suit? 

3. Whether the plaintiff’s olalm ic excessive, as 
alleged in W S.? 

4. To what relief, if any, is the plaintiff entitled? 

[6] The only questions argued before us are 

(1) the liability of the Railway for the non¬ 
delivery of the consignment, (2) the amount if 
any properly payable as compensation to the 
plaintiffs, (3) interest. 
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[T] We think the learned Judge has omitted 
to frame the most important issue bearing upon 
the responsibility of a Railway Administration 
for the loss of the consignment delivered to the 
Administration. The responsibility of a Railway 
Administration, snbjeot to the other provision; 
of the Indian Railways Aot, is that of a bailee 
under S3. 151, 152 and 161, Oontraot Aot, 1672, 
bat it is open to the Railway Administration to 
limit its responsibility in the manner stated in 
S. 72 (1), Railways Aot by an agreement in 
writing signed by or on behalf of the person 
sending or delivering to the Railway Administra¬ 
tion the animals or goods, and otherwise in a 
form approved by the Federal Railway Antho- 
rity. The failure, however, of the learned Judge 
to frame an issae in this behalf, doss not affeot 
the decision of the oase, for the reasons which 
we will now proceed to give. 


[6] In para 3 of the plaint, the plaintiff firm 
had dearly stated that the consignment in 
question was carried by th9 Railway Adminis¬ 
tration under Bisk Notes A and B, thereby 
admitting that the Railway Administration 
had limited its responsibility in terms of the 
two Risk Notes. Risk Note B whioh alone is ap¬ 
plicable to the facts before us is in these terms: 

" In consideration of suoh lower charge, the oon- 
signor agree; and undertakes to hold the Bailway 
Administration harmless and free from all responsi¬ 
bility for any loss, destruction or deterioration of or 
damage to, the consignment from any cause whatso¬ 
ever, except upon proof that inch lo s, destruolion, 
deterioration or damage arose from the miscondnot 
on the part of the Railway Administration or its 
servants, provided that in the following oasei: 

(a) non delivery of the whole of the aaid consign¬ 
ment or of the whole of one or more paokagas forming 
part of the said consignment packed io acoordanoe 
with the instructions laid down in the tariff or, where 
there are no snob initrnotions, protected otherwise 
than by paper or other packing readily removable by 
hand and fully addressed, where suoh non delivery is 
not due to aooidents to trains or to fire; 

(b) pilferage from a paokege or paokages forming 
part of the eaid oomignment properly paoked as in 

, Tu e V*i? hpU,er *8® Pointed out to the lervants 
of the Railway Administration on or before deli- 
▼cry* 

the Railway adminlaltatlon shall be bouod to dis¬ 
close to the consignor how the consignment was dealt 
with throughout the time it was in its possession or 
oontrol and, if neoessary, to give cvideooe thereof be- 
fore the consignor is called upon to prove misconduct, 
but, if misconduct on the part ol the Railway Ad¬ 
ministration or ite servants cannot be fairly inferred 
from suoh evidence, the burden of proving such mis- 
oonduot shall lie upon the consignor.** 

[ 9 ] Mr. Medhi for the appellant, the Gov- 
ernor.Genoral °f Indiain.Council, has oonten- 
ded that, in view of the failure of the plaintiff 
firm to plead that the loss of the consign, 
ment arose from miaoonduot on the part of the 
Bailway Administration or its servants, there 
was no obligation in terms ol the proviso oon- 
19S0 Asaam/23 & 24 


tained in the Risk Note B. It may be conceded 
that it would have been better if the plaintiffs 
had alleged miscoodaot on the part of the 
Railway Administration or its servants in the 
matter of the I 033 of the consignment, but we 
do not think, having regard to the facte of this 
case, the omission to make this particular 
averment in the plaint affects the decision 
arrived at by the trial Court. The decision of 
the oase turns upon the correct interpreta¬ 
tion of the observations made by their Lord¬ 
ships of the Privy Council in the case reported 
in Surat Cotton Spinning and Weaving Mills 
Ltd, v. Secy of Stale, 41 0 . w.N. 837 : (a. i. b. 
(24) 1937 P. 0 .152). The head-note to the deci¬ 
sion is in these terms: 

“ In & dispute arising in a case coming under the 
proviso to R : ek Note B, the procedure is the follow¬ 
ing! 

On the cooarrenoe of either of the cases (a) or (b) the 
obligation on the put of the Railway to disolose the 
nature of their dealings with the consignment, while 
under their control, arises immediately, and is not 
postponed to the stage .of lit : ga ion If the consignor 
is not eatisfied, recourse to a Com t of law is contem¬ 
plated, and the Railway 6hould submit their evidence 
first at the trial. If the coosignor be not even then 
satisfied with the disclosure made, be should say so 
aod the Court will decide whether the consignor’s 
demands go beyond the obligation of the Railway. The 
Railway should thin have an opportunity of meeting 
tho demands of the consignor, so far as endorsed by 
the Court, before their oise is dosed; but if they fail 
to take this opportunity, they wiU be in breach of 
their contractual obligation of disclosure. 

The question that next arises ie whetbor misoonduct 
may fairly ba inferred from the evidence of the Rail¬ 
way; if so. the consignor is absolved from his original 
burden of proof. But In this oase, the deciaioo of the 
Court may be given after both sides have dosed their 
evidence. 

It is for the Railway to decide whether they have 
adduced all the evidence they consider desirable in 
avoidance of a fair inference of mlsconduot. If they 
withhold any material evidence, they may either be in 
breach of the contractual obligation of disdoanre, or 
on the next question of a fair inference, may expose 
themselves to the preemption under 8. 114 to) 
EvidenoeAot.il the obligation of disclosure has been 
discharged and tho evidence given by the Railway 
does not lead to a fair inference of misconduct, the 
proviso will cease to operate and the consignor will 
be relegated to hla original burden ol proof of miscoa- 
duot. 

[10l It ia to be remarked that the prooedure 
laid down by their Lordships ol the Privy 
Oonnoil makes no reference to pleadings, and 
we think, for the plain reason that the pro- 
oednre stated by them is independent of the 
pleadings. The procedure a 9 laid down by their 
Lordships of the Privy Oonnoil is to be followed 
because of the particular obligation imposed by 
the proviso contained in the Risk Note B, and 
has nothing to do with the question of pleadings. 
In this view, we are unable to accept the oon- 
tention of Mr. Medhi that before any question! 
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relating to the discharge of ary obligation arose, 
the plaintiffs were bound to state that the loss 
of the c nsignment was due to the misconduct of 
the Railway A iministratbn or its servants. 

[ill Borne 6 months before this litigation 
commenced, the plaintiffs called upon the Rail 
way Administration to make an enquiry into the 
matter of the loss of the coasigommt, and sent 
a reminder to the Rulway Administration 3 
weeks later on 9th September 1941. It is true 
that in the 2 letters, there is no specifio request 
made by the plaintiffs for a disclosure by the 
Railway Administration a3 to the manner in 
which it bad dealt with the consignment in 
transit, but it is plain from the endorsement of 
the Chief Commercial Manager forwarding a 
copy of the letter to the Station Master B. 4 A. 
Railway, Santabar. and D. I., B. 4 A. Railway, 
Lalmonubat, that he understood tbe implica- 
tion of the request made by the plaintiffs in 
the matter of the enquiry into the non-delivery 
of the consignment and we think it was the duty 
of the B. 4 A. Railway Administration then beforo 
the litigation commenced to furnish to the 
plaintiffs particulars of tbe manner in which 
the consignment was dealt with in transit. 
Even after a pleader's notice was served upon 
the Railway Administration, tbe Deputy Direc. 
tor, Railway Boarl, merely replied that the 
pleader’s nntice, dated 12th October 1944, bad 
beeu forwarded for disposal to the General 
Maneger, B. 4 A. Railway, Calcutta. No com. 
mnnication, however, was received by tbe plain- 
tiffs from the General Manager, B 4 A. Railway, 
It is clear then that before tbe litigation com¬ 
menced, the Railway Administration bad failed 
to discharge its obligation under the proviso 
contained in Risk Note B, and when tbe dispute 
came to tbe stago of litigation, the Railway 
Administration again did not lead any evidence 
in discharge of its obligation under tbe proviso 
contained in Risk Note B. 

[ 12 ] Mr. Medbi for tbe appellants contends 
that when the plaintiffs found that the Railway 
Administration had not led any evidence in the 
matter of discharging its obligation under the 
proviso to Risk Note B, it was their duty to call 
upon tbe Railway Administration to give such 
evidence. We do not think there was any obli¬ 
gated on the plaintiffs to call upon tbe Railway 
Administration to give evidence at the trial in 
this behalf, the obligation of the Railway Admi¬ 
nistration was unconditional. The question then 
arises—what is the effect of tbe failure of the 
Railway Administration to lead evidence in the 
matter of discharging its obligation under tbe 
proviso contained in Risk Note b? Tbe anewer 
has b en given by their Lordships of the Privy 
Council, in these words: 


• It is for the Railway to decide whether they hare 
adduced all the evidence they consider desirable in 
avoidance of a fair inference of misconduct. If they 
withhold any material evidence, they may either be in 
breach of the contractual obligation of disolcsure 
or on the next question of a lair inference, may 
expose themselves to tbo presumption under S 111 
(g) Evidence Act.” 

[13] These observations of their Lordshipsol 
the Privy Council apply with greater force in a 
case where tbe Railway Administration has 
elected not to lead evidence at all in tbe matter 
of discharging its obligation. We think, in this 
case, there is the clearest justification for raising 
a preeumption agamst the Railway Adminis. 
tration under s. 114 (g), EvideDco Act, for we 
cannot believe that, when the Chief Commercial 
Manager of the B. and A. Railway, forwarded a 
copy to the 8tation Master, B. 4 A. Railway, 
Santabar,and IbeD. I., B. & A. Railway, Lai. 
monirhat, asking them to let him know what 
had happened to the consignment, the Station 
Master and the D. I, failed to make any report 
at all. I; ia reasonable to suppose that they did 
make a report, but that it has been withheld. 
Tbe terms of cl. (g) of 8 114, Evidence Act, are 
there clearly attracted, tbe presumption being 
that if the Railway Administralion bad pro¬ 
duced the reports and led evidence as to the 
manner in which the consignment was dealt 
with in transit, the reports and the evidence 
would have gone against the Railway AdminiB 
tration, and given rise to an inferooce of mis- 1 
conduct on tbe part of the Administration or 
its servants. It is not inconceivable that the! 
Station Master and tbe D. I. reported that tbe 
consignment was lost owing to theft committed 
by tbe servants of the Railway, in whioh case, it 
is plain that tbe Railway Administration could 
not claim freedom from responsibility for the 
loss of tbe consignment, whether upon the basis 
of its responsibility as a bailee or its responsi¬ 
bility as limited by the terms of Risk Note B. 

[ 14 ] Mr. Bose who argued the respondents’ 
case with considerable ability, has quite properly 
invited us to hold that in any view of the case, 
bearing in mind the provisions of 6. 72, Railwajs 
Aot, the respondents were entitled to a decree. 
Taking first tbe responsibility of the Railway Ad¬ 
ministration as a bailee, Mr. Bose argued that 
even as a bailee it bad to give evidence to satisfy 
tbe Coart that it had discharged its olligation 
under the Contract Act, and that tbe only way 
in which it could have discharged its obligation 
as a bailee was by giving evidence as to tbe 
manner in which tbe consignment was deal! 
with in transit, quite arart from its obligation 
under th? proviso oontained in the Risk Note B, 
having regard to the provisions of 8. 106 
Evidence Act. In support of his contention. 
Mr. Bose referred us to a decision of the Chief 
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Court of Sind reported in National Swadeshi 
Stores v. Governor.General in Conned, A, i. R. 
(35) 1948 Sind 36 : (l.L.R. (1947) Kir. 144). We 
^ think the contention is well-founded. 

[16] Viewed in either light—whether in the 
light of the observations made by their Lord- 
ships of the Privy Counoil wilh reference to tbo 
proviso contained in the Bisk Note B, or in the 
light of the provision; of 8. 72, Riilways Act, 
laying down that the responsibility of the Rail¬ 
way Administration is that of a bailee—the result 
is the tame, where the Railway Administration 
eleete not to give any evidence at all in the 
ootree of the litigation. 

[16] Ray J. in a case reported in Governor. 
General in Council v. Vtsheshtoar Lai, a. I. b. 
(34) 1947 pat. 84 : (380 I. 0. 288), bad occasion 
to deal with the dost aspect of the responsibility 
of the Railway Administration 89 a bailee and 
as limited by the execution of Bisk Notes A and 
B-^In para. 7 of the rerort, he observed : 

A long series of decisions have clustered ronod the 
various PK’blems that arise out of cases of loss or non- 
denverj where the cases are covered bj Risk Notes A and 
a. The revolt of thoae Judicial decisions makes, how- 
aver, one thing certain beyond any pos?ib : Iity of doubt 
.iViia. , the Railway Administration fails to make 
a foil disclosure of how the consignment was dealt with 

“‘.u. a 88 ,n 1,8 P° 8Mssion or oontrol, the 
"a* H*? ,0 an ,nfer8D0 « 'D his favour and 
irilhheM* mV A dm L in,8tr a t 'on ‘bat if the materials 
ve prodn:ed - lhp * have 

IMn e r,° This Principle is 

With respeot, we agree with this principle which 
Applies in all its implications to the facts of the 
case before os. 

[IT] In a oaee reported in Governor.General 
*n Council v. Bavglal Nandlal, a. I. r. (86) 
1948 Pat. 937, a oaee covered by Riek Note 8 

^•HeTe“to a ofh g ; J ; a ?l Meredith «*• Observed:' 
In or L ( Rai J w *y Administration), 

*? » voi d»n inference adverse to him, for non- 

oLa and fo°r th® ^ “, d Ward 6,afl a ‘ Karam- 
ah^M k f th , “ on *P»odnotion of the reports 
should have examined the men who were onTty 

!fIhe“nin f0 "T t 8 *'",* ,be da,Pntj8 “‘ on the gronSd 
of the non-product.on of thli evidenoe.” 8 

We tbink these observations apply equally to a 

SiSt ere * <he - re !?° n8ibility of th ® Bailway 
Administration is that of a bailee, or where it 

19 ftrS b p‘ h0 6Xe0 l ukion of Ri3lt Note B. 

[ 18 ) Mr. Bo3e next referred us to two 

reported in Manchester Sheffield and LinZll 

thre Rly . Co. v. H. W. Brown, (leal) fl ! n 

™ : (63 L. J. Q, B. 1«) .»Ti)S w 8 t °' 

“ T ' L ‘ ?' 8M bat we do not think it is 
necessary to consider them in the view Zl ill 

Wen of the responsibility of the Railway Ad! 


ministration in the matter of discharging ite? 
obligation as a bailee and its obligation nDder 
the proviso to Risk Note B. 

[19] Mr. Medhi for the appallant, on the other- 
hand, has relied on Ganesh Das Bisheshwar 
Lai v. E. I. Big. Co., 6 Pat. 189 : (a. i. r. (u) 
1917 Pat. 193), in which it is stated that the 
Riilway Administration mu9t first admit lossrc. 
its pleadings and the onus will then be on the 
plaintiff to prove that the loss was due to wilful- 
neglect of the Company or its servants. Mr. 
Medhi has argued that as the Railway Adminis- 
tration did not admit the loss in its pleadings,, 
it oould be held responsible only upon proof of 
misconduct of the Railway Administration or- 
its servants, and 89 no suoh proof was given by 
the plaintiff, the Railway Administration was- 
free from all responsibility in the matter of the 
loss of the consignment. We do not think 
Ganesh Das Bisheshwar Lai v. E. I. Big. 
Co., 6 Pat. 189 : (a. I. R. (l4) 1927 pat. 193) goes 
as far as that, but if it does, it goes o ureter to the 
observations of their Lordships of the Privy? 
Council, to which we have referred. Two other 
caees reported in Ralliaram Dingra v. Governor- 
General in Council, a I. r. (83) 19i 6 Cal. aj& • 
(I. L R. (1944) 2 Cal. 487) and Governor-Gene — 
ral in Council v. Kxshengopal Bha>tia, a. I. R_ 
(35) 1948 oal. 300, upon which Mr. Medhi relied„ 
have no application to the facts before ue. 

[SO] Our conclusion then is that the Railway? 
Administration, in eleoting not to give any evi- 
denoe at all, failed to discharge its obligation, 
not only as a bailee but also its oblUation 
onder -ho proviso to Risk Njte B, and its 
failure in this behalf makes it responsible for 
the loss of the consignment, by reason of tbe 
presumption as to mieoonduot whioh oan fairly 
be drawn under tbe provisions of 8. 114 (g), 
Evidenoe Act. ^ *' 

[31] It was next argued by Mr. Medhi t&ah 
assuming that the Railway Administration was 
responsible for tbe loss, the amount olaimed by 
the plaintiff is in excess of the amount to which, 
they are entitled. Mr. Medhi’s argument is that - 
the plaintiffs cannot claim tbe price paid by - 
them, namely a sum of Rs. 19,000 odd, in view of ; 
the faot that tbe price of oocoannt oil was con- 
trolled under the provisions of the Prevention of 
Hoarding and Profiteering Ordinance No. XXXV. 
[85l of 1943. Whether, however, the price of 
ooooannt oil was controlled in Assam, was * 
question of faot, and the Railway Administralioa- 
should have pleaded it in its written s.aiemenk 
In spite of the fact that this defence was not? 

lear^r • 1? A n Wri “ 0n 8 ^™nt the- 
learned trial Judge thought fit to deal with it in- 

T 1 ” a that 2 wnessea-one- 
Mr. Baker and another Mr. Osman-wete 
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question of the price of cocoanut oil having been 
controlled. Bat Mr. Baker was unable toeay that 
cocoanut oil was controlled in Assam. Mr. Osman 
was more definite on the print. He stated : 
r So fir ad my inform ttioi goes, there is no control on 
the price of cocoanut oil in Assam." 

Assuming uow that 8. 6 of the Ordinance oan 
be invoked, there is no evidence on the record 
bearing on the question of the landei 003t of 
eocoanut oil or the cost of its production. The 
only evidence we have before us i3 that the 
wholesale prioe of this oil in Caloutta and its 
suburbs wa3 Rs. 42 a maund, and retail price 
SB. 1.1-0 per ee<r. Mr. Medhi’s contention is 
that the plaintiff would be entitled at the most 
to a sum calculated by the addition of 20 
per cent, to the wholesale price of Rs. 42 a 
maund preva ling in Calcutta and its suburbs. 
But admittedly Dum Dum is not a suburb of 
Calcutta. Moreover, S. 6 of the Ordinance does 
not refer only to landed C03t, it also refers to 
ccet of production. It is a common experience 
in India that oust of production in some cases 
exceeds the landed oust of the same article. It 
a impossible then to fix with any degree of 
certainty the price of cocoanut oil prevailing on 
Ibe due date in this ca3e by the addition of 
10 per cent, to the wholesale prioe prevailing in 
Calcutta and its suburbs. In my opinion an 
addition of 33 per cent, to a sum of Rs. 8572 8 0 
being the price of cocoanut oil calculated at the 
rate of Rs. 42 the central rate prevailing in 
Calcutta. <sic) 

[ 22 ] On the question of interest also, we 
sfiink the decision of the learned Judge oannot 
be sustained. Payment of interest is governed 
by the provijions of the Interest Aot, and we 
can see nothing in the faots of this oase whiob 
warrants the awarding of interest. To this 
extent, we propose to modify the decree of the 
trial Court by disallowing a sum of Rs. 1000 
odd, claimed by the plaintiffs as interest. 

[23] The result is that thsre will be a deoree 
for the plaintiffs for Rs. 16,936 1-0 and costs 
thereon, and interest at 6 per cent. p. a. from 
the date of the decree till realisation. The plain¬ 
tiffs have not olaimed interest from the date of 
the suit till the date of the decree. 

[ 24 l Ram Labhaya J.—I have had the ad- 
uantngo of reading the judgment of my Lord 
the Chief Justice. I entirely agree with him in 
the conclusions reached by him. I am adding 
s few words in view of the importance of the 
main question involved in the oase. (His Lord¬ 
ship stated the facts and proceeded): 

[25-27] The plaintiffs olaimed to be a regis¬ 
tered firm. In Para. 3 of the plaint, they, when 
alleging that the consignment was booked at 


was boobed under Risk notes forms A and B. 
They farther described the transactions as a 
result of which they became entitled to the 
cons : gnment. In Para. 6 of the plaint they 
averred in clear terms that the consignment 
never reached its destination, was lost in Iran- 
sit and defendants I and 2 (the GovernorGsna. 
ral in Council and B. A. Railway) were liable 
to oompemate them for ths loss. In the heading 
of the plaint also, the claim was described as 
one for compensation for damage caused by 
non-delivery and loss of goods. The copy of the 
plaint sent with the notioes to the defendants 
contained identical statements both in the head¬ 
ing aod para. 5. It is dear that the olaim was 
for loss and non-delivery of the consignment 
and in spits of the admission that the consign¬ 
ment was booked under Risk Notes A and B, the 
plaint does not oontain any allegation of mie- 
oonduct on the part of the Administration or its 
servants. 

[ 28 ] The written statement is a brief docu¬ 
ment couched in language whioh is dear and 
unambiguous. The pleas raised were as follows : 
1 . That plaintiffs had no cause of action against 
the defendants and they had no right to sue. 
The statements in Paras. 1 and S of the plaint 
regarding plaintiffs' title to the consignment in 
question were not admitted. Plaintiffs were put 
on proof of (l) that they were a registered firm 
and (2) that they had acquired a valid title to 
the consignment before suit. 2. That the suit 
wa3 not maintainable in its present form. 
3 . That the suit was bad as notices sent were 
not sufficient and valid in law. 4. That the 
claim had been highly exaggerated. The plain¬ 
tiffs were put to strict proof of the allegations 
made iu this respeot. The prioe at whioh it wa3 
alleged that the plaintiffs had purchased the 
consignment, wa3 not admitted 5. Liability to 
pay interest was denied. 

[29] The first three paras of the written state¬ 
ment embody the first three defences reproduced 
above. In para. 4, the defendants gave their 
answer to the olaim for compensation. This para 
does not refer in express terms to Para. 6 of the 
plaint but from its contents it is clear that it 
embodied an answer to para. 6 of the plaint. In 
Para. 6 compensation for loss and non-delivery of 
the consignment was claimed. The whole answer 
to the olaim as put iu Para. 5 of the plaiat was 
that the claim bad been highly exaggerated. 
Paragraph 4 of the written statement is as 
follows : 

•‘That without prejudice to any of the foregoing 
pleas the defendant submits that tho olaim has boon 
highly exaggerated and unduly inflated and puts the 
plaintiffs to the strictest proof of the same. The defen¬ 
dant does not admit the price of the consignment 
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given in the plaint and denies that the plaintiffs are 
entitled to Interest at 12 per oent. from 26th April 
1941 or any interest at all. 

[30] It is important to note that the Adminis¬ 
tration wftB conscious that the plea that the 
claim waa inflate!, involved by nsoessary im¬ 
plication the admission of liability to compen¬ 
sate the true owner of the consignment. It was 
for this reason that it was stated expressly that 
the plea was not to prejudice defences raised in 
the foregoing paras of the written statement. 
The allegations of loss and non-delivery of the 
oonsignment were not denied. They shall be 
deemed to be admitted under 0. 8, B. 6, Civil 
P. 0. The liability to pay compensation was also 
admitted, if not expressly at least by necessary 
implication. The amount of compensation alone 
was disputed. In these oircumstanoes, the learn, 
ed Additional Sub. Judge framed the following 
issues : 

1. Whether legally valid notices uuder S. 77, 
Railways Act and unler S. 80, Civil P. C. were served 
on the principal defendants 7 

2. Whether the plaintiff Arm acquired any right to 
the oonsignment in question by the alleged eale 
thereof to them by the oonaignee and whether the 
alleged transfer of ownership of the ooneigoment is 
binding on the contesting defendants ? If not, whether 
the plaintiffs oan maintain this suit 7 

8 . Whether the plaintiffs claim is exoessive as alleg¬ 
ed in the written statement 7 

4. To what relief, if any, ie the plaintiff entitled 7 

[8l] These issueB embrace questions regarding 
the locus standi of tbs plaintiffs, their right to 
sue as a firm, the validity of notices and the 
reasonable character of the amount claimed. 
No issue was framed as to whether the suit was' 
maintainable in the form it was laid and the 
appellants are not making any grievance of it. 
It appears that this particular defence was ab¬ 
andoned at that very stage. AH other points 
arising from the pleadingB were put in issue. 
The defendants never claimed in the trial Court 
that they disputed their liability to compensate 
the original owner by reason of Bisk Notes A 
and B, and at no stage asked for any issue or 
adjudication on that point. 

[32] The trial Judge found all the issues in 
favour of the plaintiffs. He also allowed interest 
at 19 par cent, and granted them a decree for 
the sum olaimed, viz., rb. 90,079-7-0 with full 
costs. The amount deoreed was to carry interest 
at 6 per oent. per annum frcm the date of the 
deoree till realisation. 

[831 The appeal is on behalf of the Governor- 
General m Counoil. The first contention raised wbb 
that as the oonsignment waa admittedly booked 
under risk Notes A and B, the plaintiffs oould not 
olaim compensation without alleging and proving 
miaoonduot on the part of the Administration or 
its servants. This plea, whatever its nature, oannot 
be allowed to be raised at this stage for the firet 


time. The plea involves a total denial of liabij 
lity to pay compensation to the true owner ofl 
the consignment. It could be raised in the triau 
Court. Not ODly was there an omission to raiaa 
this plea, the liability to pay compensation waq 
admitted though the extent of this liability inj 
terms of money was in question. It has beer' 
shown above that without alleging misconduct 
of any kind, plaintiffs in para. 6 of the plaint 
claimed oomcen;ation for the loss and non-deli¬ 
very of the consignment. The defendants had 
the risk notes in their possession. They did not 
even remotely suggest that the agreement em¬ 
bodied in the risk notes restricted the liability 
of Ibe Administration. The risk notes were not 
produced at any stage of the litigation. They 
are not on the record. There is no suggestion 
that the Administration and its legal advisees 
were not aware of their rights under the risk 
notes. In these oircumstanoes and particularly 
in view of the language used in para. 4 of the 
written statement, the omission to dispute the 
liability to compensate the true owner of the 
consignment cannot even be attributed to inad- 
vertance. It appears to be a consoious act and 
there ought to ba some good reasons for the 
adoption of this course. The admission of liabi¬ 
lity necessarily implied in the written statement 
was subject to de'ences expressly raised in the 
first three paras of the written statement. 

[34] If the plea is allowed to be raised now, 
it would amount to permitting withdrawal of aa 
important admission made in plaintiffs' favour. 
It will also involve allowing the defendant to put 
forward a oasa different from and diametri¬ 
cally opposed to the oase they set up in the Court 
below. This, in my view, is not permissible. Tba 
defendants oannot be allowed to convert their! 
admission into a denial of liability for the Scat' 
time in appeal. They admitted a material faot* 
in no mistake or misapprehension in their writ-! 
ten statement. They oannot be allowed at 
later stage to ohange their front and make out 
a new oase by denying that fact. 

[35] Ground no. 9 of the memo of appeal Lsto 
the effeot that the learned Additional Sub-Judga 
ought to have held on a proper interpretation 
of the Bisk Notea exeouted in the present oasa 
that 'plaintiffs were not entit'ed to comtensatioa 
or at any rate aa claimed.’ It is urg.d that the 
allegation and proof of misoonduot on the part 
of the Administration or its servants mu 3 t ba 
there, before any liability for compensation can 
be fastened oa the Administration. Assuming 
for a moment that this is the oorreot interpre¬ 
tation of the risk notes, whioh are not on tha 
reoord, and assuming that the proof of misoon- 
duot is a necessary pre-requisite to a deoree for 
compensation for loss and non-delivery of con. 
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•aignment booked under Riek Notes A and B, can 
defendants who admitted liability oons- 
3icaely and thus restricted the scope of contro¬ 
versy to the quantum of compensation, be 
permitted to re3i'o from this position without 
Any valid reason? Toe statement of the plaintiffs 
in para 3 of the p'amfc was that the consignment 
was booked under Bisk Notes. What was con¬ 
ceded was that the Ri?k Note3 were executed. 
If, therefore, the Administration waoted to rely 
on the terms and the conditions of the Risk 
Notes it had to say so. The plea of denial of 
liability found on the risk notes should have 
•been rosed. Risk notes should have been pro. 
duoed. Instead of doing all these, tbe existence 
of liability as distinguished from its extent 
was conceded. Even if, therefore, the inter- 
^rotation which Mr. Medhi, advocate for the 
appellants, seeks to put on tbe risk notes is 
accepted as correct for purposes of argument, 
ibe (lea in my humble opinion cannot be per¬ 
mitted to be raised at this stage in tbe circums¬ 
tances of this case. It was not pressed at any 
stage of the litigation in the trial Court The 
.?udgment of the trial Court assumes the exis- 
fcence of liability on the part of the Administra¬ 
tion to compensate the true owner, without any 
objection from the defendants. It has dealt 
with the disputed question of the quantum of 
liability after disposing of the questions covered 
#y the tiret two issues. 

[S6l In this view of the matter, it is not neces- 
aary to consider whether in view of the faot that 
Biek Notes A and B were duly executed, the 
failure on the part of the plaintiffs to plead 
.misconduct in the plaint was fatal to the suit. 
But as the question wasdi c cussed at great length 
and the learned Chief Justice has based his 
judgment on the interpretation of Risk Note 
.B, 1 propose to deal wish the question briefly. 

[37J At the outset, it may be stated that in 
lihis case, the lo-s of consignment and its non¬ 
delivery are admitted. Risk Note A has no ap¬ 
plication to tbe case and Mr. Medbi has not 
veiled on it. The rights and obligations of the 
parties have lo be determined in relation to Risk 
Note B alone. Under 9. 72 (l), Railways 
Act, the responsibility of a Railway Administra¬ 
tion for the loss, destruction or deterioration of 
animals or goods delivered to the Administration 
eto be carried by railway is subject to the other 
provisions of the Act. that of a bailee under 
f?e. lfl, If 2 , 161 . Contract Act 1672. Under 
cl. ( 2 ) of 6. 72, a Railway Administration may 
limit its responsibility by an agreement in a 
lonn approved by the Central Government and 
aigDed by or on behalf of the person sending or 
delivering to tbe Railway AdmiDstration the 
.animals or goods Risk note B is in a form ap. 


proved by the Government. It is utilised when 
in consideration of a lower oharge the consignor 
is prepared to allow the Administration to re- 
etrict its ordinary responsibility of a bailee to 
tbe extent the use of this Risk notes makes pos¬ 
sible. Wnen Risk note B i3 execute!, a consignor 
agrees in consideration of the lower charge to 
hold the Administration harmless and free from 
all responsibility for any loss, destruction or 
damage to the consignment from any caise 
whatsover except on proof that euoh loss, de¬ 
struction, deterioration or damage arose from 
the misconduoton the pact of the railway Ad- 
ministration or its servants. Toe agreement is 
further qualified by a proviso whioh in certain 
oases mentioned below casts on the Administra¬ 
tion a duty to disclose to the oonsiguor &i to 
how the consignment was dealt with through- 
out the time that it was in its possession or con- 
trol and if necessary to give evidenoe thereof 
before the consignor is called upon to prove 
misconduct. It is only when misoonduot on the 
part of the Railway Alministration or its ser¬ 
vants oannot be properly inferred from the 
evidence given by tbe Administration that tbe 
burden of proving this misonduct lies on tbe 
consignor. The cases in whioh the duty of dig. 
closure and proof, if necessary, as to how the 
consignment was dealt with whilst in the control 
of tbe Administration is cast on the Administra¬ 
tion are: 

(a) Non-delivery of the whole of the said oo»*gn- 
moot or of tbo who'a of one or more p<ok*ges forming 
'part of tho eaid consignment packed in accordant with 
the instruct'OD* laid down in the tariff or, where there 
are noFU?h lostraotions, promoted otherwise than by 
paper or other paking readily removable by hani and 
folly addressed, where 9Uoh noQ-deiivery is not duo to 
aooidents to trains or to fire; 

(b) Pilforage from a paokago or package forming 
part of the sud oon^igornent properly piokrd as in (a) 
whon suoh pilferage is poioted out to the servaoti of 
the Railway Adminietration on or before delivery. 

[ 38 ] In this oase the entire consignment was 
l 03 t. It consistei of 64 casks. There ie no suggee- 
tion that the consignment was not properly ad- 
dressed; nor was there any allegation of aocident 
to the train or 6re. Tho case was admittedly 
covered by ol. (a) of the proviso The Adminis¬ 
tration was, therefore, bound to disclose and if 
neoessary to prove to the consignor how the 
consignment wa3 dealt with throughout the time 
it was in its possession or control before the 
oonsignor could be called upoo to prove mis- 
conduot. Wheu an entire consignment or paokage 
is lost during transit even though properly ad- 
dressed, tho circumstances attending the loss 
would be within the knowledge of the Adminis¬ 
tration. It is only when all facts bearing on the 
manner in which the consignment was dealt 
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with are disclosed that it will be possible for the 
consignor to say that an inference of miscon¬ 
duct can be drawn or to allege and prove mis- 
oonduct on the part of the Administration. Any 
allegation of mieconduot on the part of the 
consignor without knowing the- circumstances 
as would happen when he is not taken into con¬ 
fidence as to the way in whioh the consignment 
was dealt with by the Administration tefore 
loss, would be a reckless conjeotur6 bordering on 
falsehood. The riek not*, therefore, provides 
that in cases falling under els. (a) and (b) of the 
proviso, the harden of proving misconduct 
should lie on the consignor after the Administra¬ 
tion has diecobed and given evidence, if neces- 
sary, of the maner in which the consignment 
was dealt with so long as it remained in its pos¬ 
session or control and if misconduct on the part 
of the Administration or its servants could not 
be fairly inferred from euoh evidence. 

f3J] The Administration has admitiedly not 
discharged its obligations of disclosure either 
before euit or during its pendency. On 14th 
Augast, plaintiff informed the Chief Commercial 
Manager shat the consignment has not reached 
its destination. They requested him to make an 
enquiry into the matter and also requested 
other officers of the Administration for informa, 
tion about its whereabouts, Thty got no reply. A 
reminder had to be sent. In answer to it, a reply 
was received intimating that the matter was 
being enqaired into. They waited f)r some time 
more. No further information was at all received 
as to what had happened to the consignment. 
They sent notices under s. 7T , Railways Aot 
and under s. 80 , Civil P. 0, alleging both loss 
and non-delivery. Their allegations were allow¬ 
ed to go unchallenged during the period of 
notioe. In the plaint both loss and non-delivery 
ware specifically pleaded. They were not denied 
either expressly or by necessary implication 
near or remote. The loss was for all purposes 
admitted before euit and even in the written 
statement. If, in spite of loss and non-delivery, 
the Administration wanted to take advantage of 
their restricted responsibility under the risk 
notes, it bad to show either that the case was 
not covered by ole. (a) and (b) of the proviso or 
to disclose and, if necessary, to prove how it 
deult with the consignment before it was lost. 
When no information of any kind was voaoh. 
safed to tbe plaintiffs about the handling of the 
oonBignment by the Administration, they were 
not in a position to allege misoonduot and it 
seems to me that in the ciroumstanoes of this 
oase it was not necessary in law for them to do 
so for obvious reasons. The contention that a 
plaintiff, where consignment has been booked 
under Bisk Note b. oannot under any oonoeiv- 
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able circam3titces succeed without expressly 
alleging misconduct dr e3 not seem to te justified 
by the language of Risk Note B, and Mr. Medhi 
has not been able to cite any authority in sup¬ 
port of so sweeping a proposition. An autbo. 
ritathe interpretation of tbe Risk note form B 
from their Lordsh'p3 of the Privy Council is to 
bo found in Surat Cotton Spinning and Weav¬ 
ing Mills Ltd v. S<cy. of t>tate, 41 C.W.N 837 : 
(a.i B. (24) 1937 p.c. 152). This decision was 
followed io Governor-Grneral *n Council v. 
Visheshwar Lai , a. i. r. (34) i?47 pat. 84 : (230 
I. 0. 283). Lord Thankerton in delivering the 
judgment of their Lordships of the Privy Council 
observed as follows: 

"The first portion of the proviso provides that the 
railway administration shall be bound to difo’ose to 
tbe consignor ‘how tbe consignment wa9 dralt with 
throughout tbe time it was io tbo po-sessioo or control, 
and if nec*-6sary, to Rive evidence there before the 
consignor is called upon to prove misconduct.' In 
tbeir Lordships' opinion, this obligation ar sea at onoe 
upon the occurrence of either of cares (a) or (b), and 
*»9 not confined to tbe stige of litigation. Clearly one 
object of the provision is to obviate, if possible, the 
necessity for litigation. On the other hxnd tbe closing 
words of tbe obligation clearly apply to the litigious 
stage. As to the extent of the dsolosore, it ie oonfined 
t> the period during which the consignment was 
within tbe possession or control of the railway ad¬ 
ministration; it does not relate, for Instance, to the 
period after the goods have teen tbeftuou9ly removed 
from the premises. On tbe other band, it does not 
enviiage a precise statement of how the consignment 
was dealt with by the administration or its servants, 
Tbe obaraoter of what It requisite may vary according 
to tbe ciroumstanofs of different cases, but if the 
consignor is not satisfied tbaithe dhcloaure has bren 
adequate, tbe dispute must bo judicially deoided. As 
to the accuracy or troth of tbo information g'ven, if 
the consignor is doubtful or unsatisfied, and oonsidera 
that tbe-e should be established by evidenae, their 
Lordships are of opinion that exidence before a 
Court of law is contemplated, and that, as was properlj 
done in the prerent suit, tho railway admloisiratioa 
should submit tbeir evidence first at the trial. 

At the close of tbe evidence for the administration 
two questions may be said to arise, wh cb it is im¬ 
portant to ke-p distinot. The first question U not * 
mere question of procedure, hot is whether they have 
discharged their obligation of disclosure, and in regard 
to this, their Lordships are of opinion that tho terms 
of tbe risk note require a step in procedure, wbioh 
may be said to be unfamiliar in the practioe of the 
Court; if the consignor is not satisfied with the 
dLolosure made, their Lordships are clearly of opinion 
that it is for him to say so, and to call on the adminis- 
tration to fulfil tbeir obligation under the oontract and 
that the administration should then have the opportu¬ 
nity to meet tbe demands of the oonsignor before theif 
case is closed; any question as to whether tbe con¬ 
signor's demands go beyond tbe obligation hhould be 
then determined by the Court. If the administration 
fails to make tbe opportunity to satisfy the demands 

of the contignor 60 fares endor-ed by the Court, they 
will be in breaoh of their contractual obligation of 
disclosure. 

The other question which may be said to arise at 
this stage is whether miaoondnat may be fairly inferred 
from the evidence of the Administration; U so, the eon* 
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signor is absolved from bis original burden of proof. 
But, iD this case, the decision of the Court may be given 
when the evidence of both sides ha; been oompleted. It 
is clearly for the Adm nistration to decide (or them¬ 
selves whether they have adduced all the evidence 
whioh they consider desirable in avoidance of such fair 
inference of misconduct. Tney will doubtless keep in 
mind tho provisions of S. 11, Evidence Act." 

[40] According to this decision as soon a3 a 
case falls undercls (a) and (b) of the proviso, the 
obligation on the part of the Administration to 
disclose the nature of their dealings with the 
consignment arises. It is not rostponei to the 
stage of the litigation. The necessary disclosure 
ought to be made before a claimant decides to 
go to law. Tne Administration was requested to 
make enquiries about the consignment as it did 
not reach the destination when expscted. Infor¬ 
mation as to its whereatoats was asked for. 
Ultimately its loss was allege! in (he notices 
Bent to the Administration. Toe Administration 
had ample opportunities of discharging its initial 
obligation undor tho risk note. The language 
of the risk note as interpreted by their Lord, 
ships of the Privy Council doss not require the 
otvn6r of the consignment to make an express 
demand for disclosures at this 6tage. If the con 
eignment is lost in oircumstances which bring it 
under ol. (a) or (b), the Administration has to 
make the disclosure In this particu'ar case it 
cannot be said that no demand was made (by) 
plaintiffs when asking for enquiry as to what 
had happened to bo communicated to them. If 
any demand was necessary, it was made in effect 
though not formally. The Administration bad 
ample opportunity to discharge their obligation 
under the risk note. It preferred not to do so. 
Plaintiffs when instituting their suit had no 
knowledge how tho ocns'gnment had been dealt 
with. They oould not allege miscondust. 

[41] After the institution of the suit, the Ad. 
ministration had another opportunity. It could 
make the nece33iry disclosure and put the plain- 
tiffs on proof of misconduot. According to the view 
of tceir Lordships if the disolosure is made be. 
fore suit but it docs not satisfy the olaimaut, the 
Administration has first to submit its evidonce. 
In this case no disolosire at all bad been made 
beforesuit. The initial obligation, therefore, con- 
tinued. The Administration could discharge it if 
it so desired. The need, of course, for it would 
have boon fel; on : y if the Administration had 
believed that its dealings with tbs consignment 
did not disclose any misconduct on its part or 
on tho part of its servants. After proving the 
nature of the doalings it could require the plain- 
tiff to prove misconduot if it could not bo infer- 
red from their own disclosures. It may not 
make any disclosure at all and may not put the 
plaintiff to proof of misconduot by accepting 


liability for the loss. This is what the Adminis¬ 
tration has done in this cass. If without making 
any disclosure, the Administration had contested 
its liability to compensate the true owner, it 
would obviously have been in breach of its con¬ 
tractual ob'igation and thus could not relegate 
the plaintiffs to the position in whioh they could 
have beeu called upon to prove misoonduct. The 
plaintiffs were not in a position to pleadmiscon- 
duct at any stage of the oaee It was not possible 
for them to do so in point offaot. The legal obli- 
gation to prove misconduot also did not ariss in 
the absence of disclosures or proof as fo manner 
in which the oons'goment had been dealt with. 
This would be the s tuation according to the 
rule enunoiated by tbeir Locdships of the Privy 
Council. My conclusion, therefore, is that it was 
not necessary for the plaintiffs in this case to 
allege and prove misconduot. Apart from admit, 
ting liability the Administration has been clearly 
in breach of the oontraotual obligation and oan- 
not claim in en'orcement of the contract that the 
plaintiffs should have alleged and proved mis- 
conduot. No issue in these ciroumstances cover¬ 
ing the question of misoonduct really arose the 
case. 

[42l If, however, preof of misooniuot is re¬ 
garded a9 a condition precedent to a valid olaim 
for compensation, the Administration ha9 by its 
oenduot exposed itsslf to a presumption that the 
loss of the consignment wa3 due bo the misoon- 
duot of the Administration or its servants. 

[431 This presumption would arise under 
S. 114 (g), Evidence Aot. 

[ 44 ] Tne plaintiffs by olaiming oomponsa- 
tion for los3 of the consignment witheut 
pleadiDg misconduct on the part of the Adminis¬ 
tration or its servants can at the mo3t be 
regarded as having treated the Administration 
as a bailee notwithstanding that Risk note B 
had been executed. Ia the absence of any 
information from the Administration as to how 
the consignment was dealt with, they did not 
concede to the Administration the benefit it 
could claim after discharging its contractual 
obligation. They were driven to this ocurse and 
they oould legitimately adopt it notwithstand- 
ing tho admission that the Risk note had been 
executed. The breach of the oontraotual obli¬ 
gation under Risk note B disentitles the Ad¬ 
ministration to claim any benefit under ths 
Risk note. Their responsibility in the case of 
suoh a breach would bo that of a bailee under 
8. 72 (a), Railways Act The Administration 
could resist the olaim by merely showing that 
they had taken suoh care of the consignment 
as a man of ordinary prudence would have 
done under similar oircumstances as required 
by S. 151, Contraot Aot. The initial onus of 
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proving that the Administration had, a3 a 
bailee, diaoharged its legal obligation by taking 
Bnoh care as the law required was also on the 
Administration. In the words of Lord Halsbury: 

“Where a ballcnent is nude to a particular person, 
a bailment for hire and regard, the bailee is bouud 
to shsw that he task reasonable and proper care for 
the due security aad proper delivery of that bailment; 
the proof of that rests upon him,” vide 3/orison, 
Pollexfen d Blair v. WaUon, (Qnreported, 10th 
May 1909) cited by Buckley, L. J., la Travers d 
Sons, Lid., v. Cooper , (1915) 1 K. B. 73 at p. 89: 
(83 L. J. K. B. 1737). 

[45] No effort has been made to discharge 
this onus either and it wa3 evidently for the 
reason that the Administration never wanted 
to dispute their liability to compensate the 
rightful owner of the consignment. The Ad¬ 
ministration, in these circumstances, cannot on 
any oonoeivable basis evale responsibility to 
pay compensation for the loss and non-delivery 
of the consignment to the rightful claimant. 

[46] The authorities relied on by Mr. Medhi 
are distinguishable and are not of any assis¬ 
tance to us in the deoision of the case. In the 
first two cases, Hiralal Oourishankir t Firm v. 
Governor-General in Councih A. i. R. (36) 1949 
Nag. 246; (i. L. R. (1949) Nag. H6) and Governor - 
General in Council v. Kishengopal , A. I. R. 
(85) 1918 Cal. 300, relied on by him, damages 
were claimed for short deliveries. The consign, 
ments were booked under Risk Notes A and B« 
In both the cases Risk Note a was applicable. 
Under Risk Note A, the responsibilities of the 
Administration are not the same as under 
Risk Note B. The decisions in these cases were 
baBed on the Combined efifeot of both the Risk 
notes. In Ralliaram Dmgra v. Governor- 
General in Council, a. i. b. (33) me oal. 249 : 
Jl* L. a. (1944) 2 Oal. 487), it was conceded in 
the oiroumstanoes of the osbo that the burden 
of proving misconduct was on the plaintiff. In 
Badndas Firm of Purulia v. Governor.Gene- 
ral tn Council, a. r. r. ( 34 ) 19 47 Pat. lis: (226 
I. O. 502), the claim for damage was also on ao. 
coant of short delivery. The defendant pleaded 
tbat there was no miaoonduot on the part of 
the Railway or its eervants. The oounael for 
the petitioners when arguing that all material 
facts relating to the details of the carriage of the 
goods from stage to stage had not been disclosed 
conceded that plaintiff had not called upon the 
Administration to fucni 8 h all the information. 
As plaintiff had not done so in the trial Court 
they were not allowed to make a grievance of 
it in revision. The observation made in Ganesh 
Vas Bisheshwar Lai v. Governor General in 
Council, 6 p,t. 189: (1 . R . ( , 4) 18 „ P4 , 16j) 

to the effeot that the Administration must ad. 
mit loss in its pleadings also do not help the 


appellant. The loss was alleged in the plaint 
and not denied in the written statement. This 
must be taken as admitted. 

( 47 ] The second contention relates to the 
amount of compensation which has been decreed. 
Mr. Medhi contends that the amount decreed 
is excessive. Bis contention is based on the pro. 
visions of the Hoarding and Profiteering Preven¬ 
tion Ordinance, 1943 (Ordinance no. xxxv (35> 
of 1943) as amended. 

[ 43 ) The consignee firm Messrs. Bhuramall 
Sohanlall were entitled to be reimbursed for 
loss caused to them by non delivery. In para 10 
of the plaint it was averred that the consignment 
waB expected to be delivered on 17th July 1914. 
This allegation was not denied by contesting 
defendants. The loss to the consignees and also 
to the plaintiffs, their ultimate reprbeentatives, 
would, it is contended by the learned counsel 
for the defendant appellant, be represented by 
the prioe at whioh the consignment oould be 
sold in open market in the middle of July. 
Plaintiffs have proved that the consignee firm 
(defendant 4 ) sold their rights in the consign- 
ment to Messrs. Megbraj Bigvani (defendants). 
They, in their turn, sold the consignment to the 
plaintiffs Jitmall Oswal (p. w. 3), agemasta of 
Messrs, Meghraj Begwani (defendant 5) was 
examined on plaintiffs' behalf. He deposed that 
the railway receipt, Ex. 8, wa9 purchased by 
his firm for Rs. 17,648 12-3 and was sold to the 
plaintiffs for Rs. 19,027. According to him, the 
two transactions, vie,, purohase by his firm and 
the sale to the plaintiffs took place on 26 tb 
June 1944. They were entered in the books of his 
firm on the same day. His statement was that 
as scon as his firm got the railway receipt 
they sold it to the plaintiffs. He also stated 
that the agreement for the purohase of the 
railway receipt from the consignees (defen¬ 
dant 4 ) had been made about 16 to 20 dajs 
before the aotual purohase. This alleged agree, 
ment, however, is admittedly oral and there 
was no entry with respect to it in the books of 
aocounl of the defendant firm. The aotual sale 
to defendant 6 oame on 26 ihjane 1944 . The con. 
signment was booked on 17th June 1944. Jit- 
mall’s statement that there was an oral agreement 
to purohase the railway receipt some 16 to 20 
daye before the aotual transaction is not oredi. 
ble. The consignment had not even been booked 
from Budge-Budge at that time. The books of 
aooountshow that the two transactions took 
plaoe on the same day. The prioe said to have 
been paid by Messrs. Meghraj Begwani was 
R3. 17,648-19-8 and the plaintiffs are alleged 
to have paid the sum of as. 19,027.7-0. P. W. 4 
has deposed that on 29lh Asar (uth July) his 
firm purchased 2 mnds. 19 srs. of oil (net) at 
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the rate of Re. SO per maund. This is tbe only 
aviaeroe about the alleged market trice of 
ooeoanut oil at Gauhati in tbe middle of 
July. 

[49] No representative of the consignors or 
the consignees was examined by the plaintiffs 
and there is no evidence on the record to show 
at what price the consignment was sold to 
Messrs. Bhuramall Sohanlall (defendant 4 ) Con- 
testing defendants at a somewhat late stage of 
the C33« in ths trial Court asked for leave to 
examine tbe consignors by interrogatories. This 
application wa3 resisted by the plaintiffs and 
the permission to examine tbe consignors wa3 
refused. Assuming, however, that the consign¬ 
ment was sold by the consignees to Messrs. 
Meghraj Begwani for Rs. 17,500, it is not unfair 
to presume in the circumstances of this case that 
the consignees themselves got it at a lower price. 
They must have sold it at some profit. The fact, 
however, remains that the consignee parted with 
their rights in the consignment on 26 r .b June 
1944 for a sum of Ri 17,500 if tbe stvemeDt of 
P. W. 3 is relied on. The consignees (lefen ant 4 ), 
according to the contention of the learned 
counsel for the appellant, could claim this 9 am 
or even a higher figure by showing that the 
market price in the mdile 0 ? July was higher 
and the sum claimed was not in excess of tbe 
soctrollsl price of cocoannt oil. Plaintiffs Lave 
olaimed that they paid rs. 19,027-7-0 for the con- 
9igameQt and they have claimed this sum on this 
basis. It seems to me that they cannot claim 
this sum even if it is assumed that the sum of 
R3. 19,057 7-0 was actually paid by them as held 
by the learned Additional Subordinate Judge. The 
consignees (defendant 4 ) sold their rights in the 
consignment to Messrs. Megbraj Begwani (defen¬ 
dant 5). They sold it in their turn to plaintiffs. 
The measure of compensation ought to be the 
lo£3 to the consignees even if the transactions of 
26th June are to form the basis for tbe deter¬ 
mination of the amount of compensation. The 
consignees on plaintiffs’ own showiog would not 
have lost more than Rs. 17,600 if the consign, 
men: had not been received. The subsequent sale 
of the consignment to the plaintiffs cannot te 
tbe basis for determining the amount of com- 
penaation without any reference to tbe market 
priae in the middle of July. If that could have 
been made the basis, tbe amount of compensa¬ 
tion could be increased to any event by a series 
of transactions. Toe Administration is responsible 
enly to the consignees. The subsequent or the ulti¬ 
mate transferee stands in tb* shoes of the con¬ 
signee so far as the los3 is concerned. The price 
that he pays caonot afford any criterion for 
assessing compensation, for it is the loss to tbe con¬ 
signee which the Administration has to make 


good. Besides, the sum of Rs. 19,027-7-0 could not 
be regarded as the market price even on 26th June 
as the seller of the plaintiffs had purchased it 
that very day at Rs. 17,500. The plaintiffs cannot, 
therefore, claim Rs. 19,027 7*0 on any conceivable 
basis and the amount of compensation coildnot 
have been anything more than Rs. 17,500 on 
plaintiff’s own showing. But Mr. Medhi contends 
that even if the consignee actually sold the con- 
signment for Rs. 17 600, the plaintiffs cannot 
claim the amount unless they show that the 
price charged by the consignees wa9 not in 
excess of that permitted by the provisions con¬ 
tained in the Hoarding and Profiteering Preven- 
tion Ordinance, 1943. He points oat that the 
Ordinance was applicable to the whole of British 
Iniia including Assam. Under s. 6 of the 
Ordinance, no dealer could casrge more than 20 
per cent, on the landed cost in the case of import- 
ed articles and on the producer's sale price in 
the case of indigenous articles. This Ordinance, he 
claims, was in force in 1944. Ha points out that 
the finding arrived at by the learned Additional 
Sub Judge that cocoauat oil was not a controlled 
commodity in Assam i9 unsustainable in view 
of tbe provisions of S. 6 of the Ordinance. 

[50] The learned advocate for plaintiffs- 
respoodents had no answer to this contention. 
The Ordinance was admittedly in force in 1944. 
It also applied to tbe province of Assam. Under 
S. 3 of tbe Ordinance, tbe Central Government 
by Notification in the official Gazette had the 
power to fix maximum price or rate in respect 
of any article which may be charged by a dealer 
or a producer. There is no evidence on the 
record to show that any price of cocoacut oil 
was fixed by any competent authority for the pro¬ 
vince of Assam. In these circumstances, S. 6 of 
tbe Ordinance became operative. It provides 
that: 

“Where no maximum ba3 been fixed by Notification 
uoder cl. (c) of sob-a. (1) of S. 3, no dealer or producer 
6b*ll sell or offer for sale or otherwise disp-se of an 
ariic.e for a coosideration which is unreasonable." 

The word 'unreasonable' was defined in cl. ( 2 ) 
of S. 6. A consideration uoder the Ordinance 
was ‘unreasonable* in the case of a sale by a 
dealer if it exceeded the amount represented by 
the addition allowed by the normal trade practice 
in force on 3lst August 1939 to the cost landed 
as defined in 8. 6 ( 2 ) (b) ( 1 ) of the Ordinance of 
the article imported or to the price at which tbe 
producer sold the article in the case of an article 
which is not imported, and in the case of a sale 
by a producer if the consideration exceeded tbe 
amount represented by the addition allowed by 
tbe normal trade practice in force on 31st August 
1939 to the cost of production. Where, however, 
the addition allowed by the normal trade 
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pjaotioe exceeded SO per cent, the dealer or the 
produoar, as the case may be, had to report the 
fact to the Controller General for bis orders and 
the consideration was to be deemed ‘unreason¬ 
able’ unless it had the approval of the Controller 
General. The exoes3 of 30 per Cant. on the landed 
cost in the case of imported articles and on 
the prodacer ’9 sale prioa id the case of articles 
not imported when the sale was by a dealer and 
similarly the exoss3 of 20 por cent, on the cost of 
produotion in the oise of the sale by a produosr 
was the maximum limit of the reasonable con¬ 
sideration under the Ordinance till sanction 
for a higher profit wis obtained from the 
Controller General. The fact that the price of 
ooooinut oil was not fixed under S. 8 of the Ordi¬ 
nance did not affaot the operation of 9.6. The 
dealers at Gauhati therefore could not charge 
more than the maximum permissible under 
the Ordinance without special sanction from 
the Controller General. The plaintiffs bad to 
prove the extent of the loss oaused by non- 
delivery. Taey give no evidenoe ae to whether 
the oil wa9 imported or produced in the coun¬ 
try; nor did they give any evidence as to the 
price that could be legitimately ohargei for it in 
conformity with the provisions contained in 
the H lardiog & Profiteering Prevention Ordi¬ 
nance, 1943. They even resisted efforts on the 
part of tne contesting defendants to bring 
evidence on the reoord which would have shown 
the prioe aotually paid by the consignee defen¬ 
dant 1 . 

[ 61 ] From the statement of Mr. Baker, 
I. o. 8. Deuuty Direotor of Consumer Goods, 
Bengal, wbo was examined by the defendants 
it appears that the prioe of oocoanut oil had 
been fixed by a notification of the Government 
of Bengal dated lflth February 1943. The Noti. 
fioatiao applied to the town of Oaloutta and its 
suburbs. Toe wholesale price of oocoanut oil was 
fixed at Rs 43 per maund A copy of theNotifioa- 
tion was placed on the reoord by Mr. Biker. This 
Notification makes on distinction between impor¬ 
ted oil and oil produced io the country. The ma. 
ximum prioe fixed by itooveredboth the verities 
within the epeoified limits. The current prioe of 
imported oil at Oaloutta was even lower. This 
has been proved by the defendants by reliable 
evidenoe. Abdul Majid Osman Hakim, a re¬ 
presentative of Messrs. Tata Oil Mills Oo. 
Ltd., (Agents for the distribution of ooooanut 
oil imported at Bombay and Oaloutta) deposed 
that the imported (Osylon) oocoanut oil was 
being sold at the rate of 8s. 900 per ton inclu¬ 
ding the oost of drums, ex jetty during the 
months of Jane and July 1944. The prioe of 
the imported oil was thus aotually below Rs. a 
a maund. The oil produoed in the country 


could not be sold at higher than Rs. 41 a 
maund at Calcutta and in itssubuebs. Plaintiffs 
have made no attempt to prove the oost of 
production of oocoanut oil produoed in the 
country. They preveoted defendants from 
showing the actual cost of the consignees. It 
would bs just to presume that the evidence 
about the price at which tbe consignment was 
purchased by the consignees (defendant 4l would 
not have bsen favourable for it, its cost of 
production at Calcutta if it was oil produoed in 
tbe country could not have been higher than 
the selling price of Rs. 43 a maund whioh ap¬ 
plied to oil both imported and that produced 
iu the country. It must have reasonable margin 
of profit for both. 

[53] Tbe consignment was booked from 
Budge-Budge. A Oaloutta firm were the con¬ 
signors. Budge-Bulge has noibaen shown to be 
included in tbe suburbs of Oaloutta to which 
the Notification applied. It is at a distance of 
about 17 miles from the Sealdah Station of 
Calcutta. The maximum prioe of ooooanut oil 
at Budge.Budge could not be substantially 
higher than Rs. 43 per maund. The learned 
oounsel for the appellant defendant oontends 
that in tbe absence of any evidence from the aide 
of the plaintiffs showing the exaot amount that 
oould have been obarged under the Ordinance 
at Guhati, a fair basis for assessing compensa¬ 
tion would be afforded by the addition of 
30per oent profit a near equivalent to the maxi¬ 
mum price of Rs. 43 a maund at whioh oooouut 
oil oould bs sold at Oaloutta and in its suburbs. 
This in any case, he represents, is the highest 
rate at whioh compensation may be assessed ou 
tbe evidence produced by the defendants. We have 
found above that the highest sum that Uiiutiffa 
respondents oan claim on their own showing ia 
Rs. 17,600 for the entire consignment if the 
statement of p. w 3 is relied on. The appellants 
have not disputed the amount olaimed as the 
prioe of m : xed Badama oil. The sum olaimed 
under this head is rs. 9,645-13 6p. A sum of Rs. 
1,893 is olaimed as the prioe of barrels. This also 
is not in dispute. Tbe total of these undispu¬ 
ted items comes to Rs. 4 635-13 6 p. Tbe balance 
of Rs. 13.964 3-6 would represent the prioe of 
ooooanut oil if plaintiffs are awarded Rs. 17500 
a9 compensation. The total quantity of ooooanut 
oil was 304 mnds. 4 srj. 6 chattaks. Its prios at 
Re. 42 a maund would work out to about Rs. 
8,672-8-0 If tbe sum of R«. 12,964-3-6 is allowed 
a9 the prioe of ooooanut oil, it would represent 
an addition of about 60 per cent, to the Oaloutta 
price. We regard this addition as excessive. On 
the other hand, a striot calculation on the basis 
proposed by the learned counsel for the appel. 
lant also does not seem justified as the consign. 
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menfc was booked from BuJge-BaJge. Plaintiffs- 
respoodents, in our opinion, would be adequa¬ 
tely compensated an l suftiiient allowance will 
be made for any higher price than Rs. 42 a 
maund that the original consignees may have 
paid by their being allowed an addition of 33 
per cent instead of 20 per cent to the maximum 
price for Calcutta and its suburbs. On this 
basis the price of cocoanut oil comes to P.9. 
11,401. This added to the undisputed items of the 
claim brings the total to He. 15,936. This, in 
our view, is the highest figure that can be allow¬ 
ed to the plaintiffs by way of compensation on 
the evidence before us. 

f63] I agree with my Lord the Chief Justice 
that plaintiffs are not entitled to charge interest 
for the period before suit The case is not cov 
ered by the provisions contained in the Interest 
Aotand I do not think interest can be allowed on 
equitable grounds in the oircura3tances of this 
case. The result is that plaintiffs are entitled 
to a decree for the eutn of R?. 15,936 with costs 
thereon in both the Courts. They shall have 
interest at 6 per cent, per annum from the date 
of the deoree till realisation. 

V.R.B. Decree varied. 
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Fakiraqram Rice Mills — Appellants v. 
Ramu Indu—Respondent. 

F. M. A. No. 3 ot 1950, datel 23th Miy 1950. 

(a) Workmen's Compensation Act (1923), S. 10, 
2nd proviso-Absence ol notice — Knowledge of 
management of accident otherwise than by notice 
whether removes bar to claim. 

Second proviso to S. 10 lays down that tbo want of 
or any defect or irregularity In a notice ehall not be a 
bar to the entertainment of a claim if any person 
responsible to the employer for the management of 
any branch of the trade or business in which the 
injured workman was employed bad knowledge of the 
accident from any other source at or about the time 
when it occurred. Where, therefore, an injured per- 
eon working in a mill is removed to the hospital for 
treatmoat of injury caused while working in the mill 
riDd after the discharge of tbit person from the hospi¬ 
tal the manager of the mill interviews him, it i9 
reasonable to suppose that the management of the 
mill koew how the accident had occurred. In such a 
circumstance tho absence of notice cannot be regarde 1 
as a bar to the onterUinment of the claim. [Para 5] 

Annotation : ('16 Man) Work. Comp. Act, S. 10 
N. 2. 

(b) Workmen’s Compensation Act (1923), Ss. 10 
and 22 — Claim is to be made under S. 10 and not 
under S. 22. 

A claim under the Act is not required to be made 
by an application under S. 22 of the Act. A claim 
is required to be made uoder S. 10, and no particular 
form is prescribed. Section 22 refers in term3 to an 
application for settlement of aoy matter, that is, it 


A. I. B. 

contemplates an application for settlement after a 
claim is made under S. 10. [Para 6] 

Annotation : (’46-MaD.) Work. Comp. Aot, S. 10 
N 1; S. 22 N. 1. 

(c) Workmen’s Compensation Act (1923), S. 4— 
Workman’s hand permanently deformed-Loss of 
earning capacity — Evaluation of. 

Wbero a workman a left hand was permanently de¬ 
formed and he wa3 unable to carry oat bis duties as a 
labourer, it was held that the view of the Commissioner 
that tba iojury bad resulted in tfce loss of the left arm 
below ibe elbow resulting in 50 per cent, loes of earn- 
iDg capacity was correct even if the injury was not to 
be regarded as one of the injuries listed in the sche¬ 
dule resulting in a £0 per cent, loss of earning capa¬ 
city. [Paras 9, 10] 

Annotation : (’46-MaD) Work. Comp. Act, S. 4 

N. 1. 

J. C. Sen—lot Appellant. 

P. K. Gupta—lor Respondent. 

Thadani C. J —This is an appeal under S. 30, 
Workmen's Compensation Act from an order 
pa3sed by the Commissioner for Workmen’s 
Compensation, Goalpara, dated 29th November 
1949, by which he awarded a sum of Bs. 1,470 
to the respondent, on Ramu Indu, a workman 
within the meaning of the Workmen’s Com. 
pensation Aot in respect of injuries received by 
him, which resulted acoording to tho Commie- 
eioner, in tbs loss of his left arm below the 
elbow and reduced his earning capacity by 60 
per cent, in accordance with tho schedule 
attached to the Act. 

[ 2 ] The respondent was injured in the course 
of his employment on 22nd May 1949. As a re- 
suit of serious injuries caused to his hand, he 
wa3 forthwith removed to the Dbubri Civil 
Hospital where he was detained for over 2 
months; he was discharged from the Hospital 
on 25th July 194J: 4 days later he appeared 
before the Deputy Commissioner, Goalpara, an 
ex-officio Commissioner under the Workmens 
Compensation Act. aud complained to him that 
while oiliDg the mill belonging to the Fakira. 
gram Rice Mills, his left hand was fractured, 
resulting in bis detention in hospital from 22 nd 
May 1949 to 26th July 1949; his daily wageB 
were rs. 2-5 0 and he had worked continuously 
for 10 months. 

[3] On receiving this complaint which the 
CommiEsioner treated as a claim, the Commis- 
sioner issued notice to the Mill to show oause 
why it should not be ordered to pay compensa¬ 
tion. One Sri Maidhanda Agarwalla, a partner 
in the Mill, appearel before the Commissioner 
and denied liability and contended that as the 
workman bad not filed a formal application ho 
was not entitled to any compensation, that in 
any case he was a oasual workman; bis work 
lay outside the factory, and that he wa3 for¬ 
bidden to handle any part of the machinery; 
on 22nd May 1949, the respondent entered the 
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factory building with bis wife in order to 
demonstrate to his wife that he had become a 
full-fledged engineer; in the course of handling 
the engine, his hand was fractured. 

[4] The learned Commissioner came to the 
conclusion from the evidence that the respon. 
dent and his wife both worked in the Mill and 
had quartets provided for them by the Mill 
authorities; he held that the respondent was not 
a casual labourer, and that the aocident ocour. 
red in the performance of his duties as a work, 
man employed by the Mill. 

[e] Mr. Sen for the appollant has contended 
that iu this case, the provisions of 8 .10 of the 
Aot were not 00 mplied with in that no notice of 
the accident was given as required by the Aot. 
Even ao, Proviso 2 to S 10 of the Aot lays 
down that the want of or any defect or ir¬ 
regularity in a notice ehall not be a bar to the 
entertainment of a olaim if the employer or any 
one of several employers or any person re 3 - 
poneible to the employer for the management 
of any branoh of the trade or business in which 
the injure! workman was employed bad know- 
ledge of the aooident from any other souroe at 
cr about the time when it oocnrred. From the 
faot that the injured person was remove! to the 
Dhubri Hospital, it is reasonable to suppose that 
the management of the Mill then knew how the 
aooident had ooourred. It also appears from the 
evidence that after the respondent was dis¬ 
charged from the Hospital, the Manager of the 
Mill interviewed him. In these oiroumstanoes, 
we do not think the absence of notioe oan be 
regarded as a bar to the entertainment of the 
olaim. 

[6] Mr. Sen has next contended that the 
claim itself was not properly made; that a olaim 
under the Aot must be made by an application 
as required by s. S2 of the Aot. We do not 
think a olaim is required to be made by an 
application under a. 22 of the Aot. A olaim is 
required to be made under S. 10, and no parti- 
: oular form is presor-ibed. It is not disputed that 
the olaim in this oase was made before the 
Commissioner within one year of the oocurrenoe 
of the aooident. The application referred to in 
a. 22 of the Aot is an application for the settle, 
ment of any matter by a Commissioner and has 
no referenoe to the manner in whiob the olaim 
for compensation is to be made. Mr. Sen oon- 
tended that as snb-s (2) of 8. 22 requires parti¬ 
culars to be mentioned in an application within 
the meaning of S. 22 partionUrs snoh as (a), (b) 
<o) and (d), it must by implication refer to the 
particulars of the olaim. But 3. 22 refers in 
terms to an applioation for settlement of any 
matter, that is to Bay it contemplates an appli. 


cation for settlement after a olaim is made 
unler 8. 10 . 

[7] Assuming, however, that s 22 inc'udea a 
claim application, sub-s. (3) of S. 22 lays down that 
if the appl'cant is illiterate or for'any other reason 
i3 unable to furnish tba required information iu 
writing, the application shall, if the applicant 
so desires, be prepare! urnler the direction of 
the Commissioner. Ic is plain from wbat ba 3 
been stated in the order-sheet, dated 29th Jaly 
1949, that the learned Commicsioner, realising 
the disability of the respondent, himself wrote 
out the substance of the claim in his order dated 
29th July 1949. 

[8] Mr. Sen next contended Ibat it was not 
the respondent’s job to oil the machinery, that 
what he did was not only gratuitous but some- 
thing against the warning of the management. 
This contention, however, is oonoluded by the 
finding of tbe learned Commissioner that the 
respondent reoeived the injuries in the course 
of hi3 employment. 

[9] The last point argned by Mr. Sen wa 3 as 
to tbe amount of compensation whioh could 
properly be awarded under the Act. He con- 
tended that the injury reoeived by the workman 
wa3 not one of the injuries listed in Eohednle I 
to the Aot, that the view of the learned Com¬ 
missioner that the injury has resulted in the loss 
of the left arm below the elbow resulting in 
60 per cent, loss of earning oapacity wa 3 errona. 
ous. Mr. Sen has referred us to tbe evidenoe of 
Dr. A. N. Hazarika who has stated; 

“This forearm has been shortened by about half- 
the movements of the left wrist and fingers have been 
unpaired, and his gripping power greatly lost: the 
rnw 86 w. U J bejom9 sma,ltr a « ‘bay cannot be used. 

The left hand is permanently disabled to perform hia 
usua! occupation as a labourer, that Is to ray, ho oan- 
not use the hand in lifting ordinary loads, bat he will 
be able to piok up a penoll or a piece of paper and will 
6 P reac l .Paddy in the sun if he is not to 
lift loade. “Is 1 hand is permanently deformed and the 
tip of the middle fioger is lost. 11 

[ 10 ] From theevidenoe of Dr. A. N. Hazarika, 
it is olcar that even if the injury is not to be' 
regarded as one of tbe injuries listed in tbe 
schedule resulting in a 60 per cent, loss of earning 
oapacity, the faot that the workman's hand is 
permanently deformed and he is unable to carry 

out his duties as a labourer, means that he has 

lost the um of the thumb and the 1 fingers of 
bis left band. For the oomplete loss of the use 
of the thumb, the percentage of loss of earning 
oapaoity is 25%; for the loss of the index finger 

tLn 6 kh C °- n V B « d f ° r tb9 1083 0t any fiD 8 er olher 

than the index finger, 6 per cent. Adding np these 
percentages, it oomea to the same figure of 60 pec 
cent, oss of earning oapaoity. We see no reason 
therefore, to reduoe the amount of compensation 
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^warded by the learned Commissioner. Toe 
result is that the appeal is dismissed with costs, 
[ill Rem Labhaya J.—I agree, 
v SB. Appeal dismiss'd. 
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Thadani C J and Ram L \bsata J. 

Kishort Ram Mills — Appellant v. Abdul 
Majid — Respondent. 

First Appeal No. 317 of 1917. D/-29 5 1950. from 
jaflpmeni and decree of Alii. Sab Jadge, A. V. D., 
P/ 317 1947. 

Tort - Conversion—Gain by wrongful act —Fish 
caught by wrongful act of trespassicg — Money 
realised by sale of — Disposal of. 

A wrongdoer i3 DOtentited to keep with himself any 
pari of the money realised by tbe sale as the result of 
a wrongful act on his pari. A person obtaining money 
by the sale of tbe firb a resol. of wrongful operations 
by Iresfa-sirg into the fishery in pogse-'Sion of amtber 
person, eanao' be permitted to withhold aDj portion of 
tho profit accruing to him as the result of tbe wrongful 
aet on his F&r*. Nor can he be allowed Id claim collect¬ 
ing charges incurred in caching fiab. [Para TJ 

K. Ii. Birocah and B. C Birui — for Appellant. 

J. C. Sen — for Itespondcnt 

Pam Labhaya J. — This is an appeal from 
the judgment aDd decree of the Ad51. Sab Judge, 
A. V. D., dated 3let July 1947 in a sail for com. 
persation for wrongful catching and removal of 
fish by tbe defendant from a fishery leased to tbe 
plaiDtiff Tbe p’ain'iff claimed R8. 5326-1-0. The 
claim was decreed to the extent of rs 4911 6-0 
with proportionate costs. The decretal amount 
was to carry icterest at the rate of 3 per cent, 
per annum from the date of the decree till rea. 
lisation. Tbe cross claim of the defendant was 
disallowed. 

[ 2 ] Plaintiff's case was that he was tbe lessee 
of fishery Mahal No. It in the Sadiya Frontier 
Tract of the Lakbimpur district for tbr^e years, 
(1944-45, 1945 4G and 1916-47) in succession. The 
lease in each year commenced from 1st of April. 
Bardigbalibesl was alleged to be included in 
plaintiff's fishery Mabal No. 11. De'endant was 
tbe lessee of Socgkhong Mahal No 8 in the said 
tract for tbe year 1944-45 Tbe two fisheries 
were said to be at considerable distance from 
each other. On 2let February 1945 defendant 
sent about 7 5 or more fishermen to collect fish 
from tbe Bardighalibeel and they at his instance 
caught and removed fish frcm that beel from 
aist February to 25th Febroary (both days in. 
elusive) and from 3rd March to 11th March (both 
days inclusive). The fish was sent to Dibrugarh 
market where it wa3 sold. Plaintiff reported the 
matter to the Superintendent of Police, Lakbim¬ 
pur and the Political Officer, Saiiya Frontier 
Tract, on 2lst February 1945. On 2itb Febraary, 
plaintiff's uncle went to the site and found the 
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fishermen busy catching fish in the beel in ques. 
tion. Tney aimitted tbit they had been fi-hing 
in the beel sinje 2tst February at th9 instance 
of defendant id thi3 case. Oo that day they gave 
aa undertaking to dtliver all fish caught from 
the beel to the p!a ntiff, in future. A writing, 
F,t. 1. wa3 executed. In tbe document it was 
stated by the executing that they were all 
defendant's men and that they were catching 
fish in Borbeel unde: his orders. On their learn¬ 
ing that Borberl was settled with Abdul Majid 
and not with Kishori Ram Malla, defendant, 
th-y agreed to send fish to the town to plaintiff's 
men on receipt of a certain share agreed to be- 
tween tbe parties. They further promised to 
realise the price of fish sent on previous days tu 
the defendant from him. Six out of the 6?her- 
men signed the document as executants and it 
was attested by witnesses. 

[3] The Political Officer, Sadiya Frontier 
Tract, also passed an order on 24tb February 
directing plaintiff to stop firhing in B irdigbali- 
beel after a vi9il of inspection to the locality iD 
the presence of both the parties. Plaintiff claim¬ 
ed Rs. 4251-5-0 on account ol the price of the 
fish realised by the defendant. He also claim¬ 
ed a sum of Re. 10S3 12.0 on account of expendi¬ 
ture incurred in connection witn tb9 enquiry 
made by the Political Officer. S. F. Tract, 
on the spot and under another head. 

[4] Defendant repudiated tbe claim. He 
averred that there was no b*el by th« name of 
‘Bardigbali’ and no such beel was included in 
plaintiff’s fishery. He denied that bis men 
caught fish illegally or dishonestly from the 
alleged Bardighalibeel and claimed that tbe 
water from wuich fish wa3 caught by bis men 
from 21st Febraary onwards w*s included in 
his SoDgkhong Mahal NO 8. He admitted receiv- 
ing a notice dated 24th February 19:5 from tbe 
Political Officer Sadiya Frontier Tract to stop 
fisbiDg, but alleged tba*. be protested agaioat the 
order by sending a telegram that he bad been 
fishing in tbe waters covered by his lease. Lia¬ 
bility for compensation under both heads of 
olaim was denied. Exhibit 1 , re'erred to in the 
plaint, was said to have been obtained by inti¬ 
midation. Defendant preferred a counterclaim 
of Bs 631 7-4 on the greund that plain iff had 
caught fish from the disputed waVr oo 26tb 
February, 27th February and 2nd March 1946 
without any rght. 

[5] The learned Sub-Ju 3 ge found that the 
fish had been caught from Borbeel which was 
included in fishery No. 11 leased to the plaintiff. 
In his view defendant had no right to catch 
fish from that beel and that his catching fish 
through his men from that beel was a wrongful 
act on his part. He further found that the price 
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of fish realised by him was Rs. 4127-10 0 which 
the plaintiff wa3 entitled to recover from him. 
He also allowed a sum of R8. 7S3 12-0 to tbo 
plaiotiff on account of expenses incurred by him 
in connection with the enquiry as to his rights 
by the Political Officer, Sadiya and for money 
spent under another head. 

[6) The learned oounsel for the appellant has 
first pointed out that plaintiff’s case as put in 
the plaint was that fiffi had been caught from 
Bardighalibeel. The findicg of the Court was 
that fish had been caught from Borbeel. It is 
nrgsd that without aDy amendment of the plaint, 
the plaintiff could not claim to reoover the 
price of fish caught from Borbeel as bis oaee 
was not that fish was caught from Borbeel or 
that Borbeel was inoluded in his fishery no. 11 . 
(Holding that this contention had no force hie 
Lordship examined the contention that plaintiff 
had failed to establish that Borbeel was included 
in his fishery wo. li and concluded ) In these 
circumstances there can be no manner of doubt 
that the finding arrived at by the learned Sub. 
Judge that Borbeel from which fish was caught 
was part of fishery no. 11 is correct. 

(71 The learned Sub.Judge allowed the plain, 
tiff a earn of es, 793*13 0 on account of expenses 
inourred by him iD connection with the inquiry 
by the Political Officer, Sadiya, as to the rights 
of the parties to catch fish in Bsrbeel and also 
on account of payment made by him to one 
Sarju for catohing the fish there. The learned 
counsel for the appellant has not disputed the 
liability of the defendant to pay this amount. He, 
however, disputes the correctness of the assess¬ 
ment of the price of the fish which aooording to 
the decree of the Oonrt below was Rs. 4127-10 0 . 
The learned counsel points ont in tbis conneo- 
tiou that defendant-appellant was a military 
contractor. He ooold sell good quality fish to the 
Army at a rate higher than that prevailing in 
the open market, and the plaintiff was not en. 
titled to the full sum realised by the defendant 
by sale of a part of the fish as a contractor 
to the Army. We do not think defendant is en- 
titled to keep with himself any part of the money 
realised by the sale of fish whioh bad been 
caught as the result of a wrongful act on his 
part. The fish was caught at his instance. His 
men trespassed into the fishery of the plaintiff 
He and all those were wrong.doers. The money 
that was made by the sale of the fish was the 
result of wrongful operations. The learned conn- 
|sel has not been able to refer us to any law or 
ipnnoiple of equity on which the defendant could 
be permitted to withhold any portion of the 
profit aooraing to him as the result of a wrong. 
N act on his part. The Iqarned oounsel has 
claimed that m oolleoting the fish defendant had 


to pay a certain portion of the proceeds to bis 
fishermen. We tbrnk for reasons given above he 
cannot claim any amount by way of collection 
charges either. Tbis view finds support from 
Bohan Singh v. Durga Bakhsh Singh, A. I. R. 
( 16 ) 1939 ou h 65: (ill i.o. 760). In this case the 
learned Judges held that 

‘‘Mesne profits are in the nature of damages which the 
Court may mould accodingto the justice ol the oa6e In 
thn ciseof fraudulent and dishonest trespis-ers while 
awarding mesne profile agaiDEt them on rent baew it ig 
right to refuse them charges for collecting rent of pro¬ 
perly in their pwsess'on as trespassers." 

The principle laid down in this case is in point 
and we are not persuaded to hold that the as¬ 
sessment of compensation in tbis case is exces. 
sive or that it oalls for aDy interference. 

(8l The result is that the appeal fails and is 
dismissed with costs. 

[9] Thsdani C. J. — I agree. 

v 3 B< Appeal dismissed. 
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Tbadani C. J. and Ram Labhaya J. 

Mafizuddin Bhuyan and another —Peti. 

tior.ers v. Alimuddin Bhuyan and others _ 

Respondents. 

Civil Revn. No. 24 of 1950, D/- 29th May 1930. 

(a) Arbitration Act (1940) S. 39 (1) (vl)-Objee- 
tlons to award-Dismissal on ground of limitation 
—Appeal. 

Whether objections to sn award are dismissed oa the 
merits or they are dismissed on the ground that they 
are Bled beyond tune, the Court by dismissing them in 
effect refuses to set atide the award, and an order 
refusing to set aside an award is olearly appealable 
under S. 39. [Para 81 

Annotation: (‘46-Man.) Arbitration Aot,8. 30, If. l. 

(b) Arbitration Act (1940), S. 14 (2)-Objection as 
to want ol tervice-Il can be raised for lirst time 
m revision-Civil P. C. (1908), S. 115. 

Ad objeotion tbat a parly io the arbitiatlon ptocesd- 
mg was not served by the Court with a notioe of th* 

Sift u °" d .' r S - 14 (2) be raised 

for the first time in revision. [Para 4 ] 

Annotation: (’46-Man.) Arbitration Aot, 8. 14 N 2 * 

(50 Coro.) Civil P. C., S. 116 N. 2. 

C. Chaudhury and D . K. Sarma — 

K. R. Barooah—toT Opposite Party* Petitioner* 

Thadani C J— Tbia is an application under 
B.116, Civil P. O., direoted againBt an order of 
the learned Additional Subordinate Judge. L. 
A. D. dated 80th November I9i9, by whioh 
he dismissed the applioants’ appeal on the 
ground that no appeal lay from an order passed 
by the Muna.ff of NowgoDg who bad dismissed 
certain objections to an award on the ground 
that they were filed beyond time. The learned 
Subordinate Judge, while dismissing the appeal 
on the ground that no appeal lay, agreed with 

wLtvI i ? e obieotioDa to tk >e award, 
were filed beyond time. 
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[ 2 ] It is contended on behalf of the appli¬ 
cant that the learned Sub-Judge was in error in 
bolding that no appeal lay. We think this oon 
tention must prevail. Whether objection to an 
award are dismissed on the merits or they 
are dismissel on the grouni that they are 
filed beyond time, the Court by dismissing 
them inefie:t re fuses to set aside the award, and 
an order refusing to set aside an award is clearly 
appealable uoder S. 39, Arbitration Act. 

[3] In a ease reported in Bholanath v. 
Cinnira Shekhar, A. I R. (37) 1550 Cal. 63, 
Das J., observed: 

"Iq my opinio i. the fact that by the same order the 
Munsiff overruled the objections to the filing of the 
award and a'so directed a decree to be passed in terms 
of the award, does not take away the r'ght cf tbc 
aggrieved party to file an appeal in accordance with the 
provisions of S. 39.” 

In a case reported in Hola Rim Verhomal v. 
Governor.General of India in Council, A. I. R. 
(3l) 1917 Sind H5; (I. L R. (1916) Kar. 459), the 
view taken was that an erder refusing to eet 
aside an award on the ground that objections 
were filed out of time, was an appealablo order 
under 8. 39, Arbitration Act. The learned Sub- 
Judge has referred to a decision of the Rangoon 
High Court report* d in D. B Das v. Da\a Lai 
it Sons, A. I. R. (20) 1933 Rang. 38: (112 I. C. 
635), but that decis'on was given before the pas. 
sing of the Arbitration Act of ISiO. 

[l] While wo think the learned Judge was in 
error in holding that no appeal lay against the 
order of the Munsiff who refused to set aside the 
a ward on the ground that objections to the award 
were filed beyond time, it does not follow that 
our interference in this matter is called for. 
Both the Courts below have found as a fact that 
the objections to the award were filed out of 
time. In order to meet this difficulty, ihe appli. 
cant's advocate for the first time in thi3 Court 
contended that the applicant was not served by 
ibe Court of the first instanoe with a notice of 
the filiDg of the award under the provisions of 
3. 14 (2), Arbitration Aot. We oannot permit 
this point to bs raised for the first time in revi¬ 
sion. Moreover the diary shows that a notice 
under S. 14 (2) was Eerved upon the applicant. 
The date of the service is stated to be 6th Feb¬ 
ruary 1918 and the objections were filed on 21 th 
March 1918, clearly beyond the period allowed 
by law. 

( 5 ] Accjrdingly we deoline to interfere, and 
the revision application i3 dismissed with costs. 
The rale is discharged. 

[6] Ram Labhaya J.—I agree. 

V.b.b. Revision dismissed. 
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Thadani Ag. 0. J. 

Someswar Chavdhury — Appellant v. Pro- 
vince of Assam — Respondent . 

R. A. No. 11 of 1949. D/- 29-6-1949. 

Assam Land and Revenue Regulation (I [1] of 
1836). S. 148 (3) — "Sufficient cause * — Order can¬ 
celling annual patta of appellant — Appellant not 
served personally with non renewal notice-Appeal 
a'te: period o\ limitation-Maintainability — Effect 
of non-service. 

Appeal against an order of Deputy Commissioner 
cancelling the annual patta filed after the period of 
limitation shall be deemed to be in time if the appellant 
had no knowledge of the order due to want of personal 
service of non-renewal notice. [Para 3] 

From the fact that the appellant had applied for 
periodic patta, no inference can be drawn that he 
must have koown that his annual patta had been can¬ 
celled, a3 a periodio patta can be granted even if annual 
patta is not cancellel. [Para 3] 

The effect of non-service of non-renewal notice per¬ 
sonally is that the annual patta mc9t be deemed to be 
in force and until tho annual patta is cancelled by a 
notice in accordance with law, it will be deemed to be 
renewed from year to year until duly oancelled. 

(Para 4) 

R . K. Chaudhury, K. R. Barooah and B . N . Chau- 
dhury — for Appellant. 

K. R. Barman , Oovt. Advocate— for Respondent. 

Judgment. — In this case, Mr. Barman for 
the Government has taken a preliminary ohjec- 
tion as to limitation contenliog that the appeal 
has been filed long after the period of limitation. 
It ia contended by Mr. Barman that the order 
in question was made by the Deputy Commis¬ 
sioner, Kamrup, on 9th July 1947 cancelling tho 
annual patta of the appellant and that the ap- 
peal under 8. 148 (1) (o) should have been filed 
within two months of the date of tho order. 
The appeal was in fact filed on 26 th January 1949. 

(2! Sub section (3) of 8.148, Assam Land and 

Revenue Regulation, says : 

"Ao appeal may be admitted after I ho peried of limi¬ 
tation prescribed therefor by this seotion when the ap¬ 
pellant satisfies the tribunal or officer to whom he 
appeals that he had sufficient cause for not prosentiog 
the appeal within that poriod.” 

In para. 5 of the petition of appeal it is stated : 

"That, to the great surprise of the humble appellant, 
he came to learn on 3rd December 1948 that not only 
no orders regarding issue of periodic patta had been 
passed, but on tbo contrary, by an order which was not 
communicated to the appellant, the Deputy Commis- 
sioner, Kamrup, had by bi3 order dated 23rd February 
1948, passed a composite order as to this land aloog 
with 6ome Government lands (for which no pattas had 
ever been if sued to anybody) that the land would not 
be settled. The appellant further came to learn on that 
date (3rd December 1948) for the first tixno that the 
annual pattas had been cancelled on 9th July 1947 
without the service of any non-renewal noticoj on 
him.’* 

[8] While Mr. Chaudhuri for the appellant 
has relied upon the sta*ement contained in 
para. 5 of the memorandum of appeal. Mr. Bar¬ 
man has contended that the order oanoelling the 
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patta itself states that notice of non-renewal wa3 
to be issued to animal patta-holders and that 
this Order was in faot carried out, and that the 
appellant was duly served with the non renewal 
notice. It is true that the peon attempted to serve 
some 13 annual patta-holders who were affected 
by the order of the Deputy Commissioner, dated 
3th July 1917. But it is also clear from the report 
I made by the process-server that he did not serve 
the appellant personally but left the notice 
'hanging,' whatever that may mean, in his 
dwelling house. I am not prepared to hold, on 
the faots in this oase, that th9 service of the 
□on renewal notice alleged to have been made 
upon the appellant, was a satisfactory one. If 
the appellant did not know anything about the 
non-renewal notice, it is not unlikely that he 
was not aware of the cancellation of the annual 
patta cancelled by the Deputy Commissioner’s 
order dated 9th July 1947. Mr. Barman relies 
upon a circumstance whiob, he contends, indi¬ 
cates that the appellant knew about the canoel- 
lation of his annual patta. He points out that in 
January 1948, when the appellant made an appli¬ 
cation for the grant of a periodic patta, in regard 
to the same land, the Deputy Commissioner visit¬ 
ed the place and refused the grant. Mr. Barman 
contends that at any rate in February 1948, tho 
appellant must have known that his patta had 
been cancelled. This argument might have pre¬ 
vailed, if it were a fact that a periodio patta is 
granted only when an annual patta is cancelled; 
bat Mr. Barman very properly admitted that a 
periodio patta can be granted when the annual 
patta in respect of the same land had not been 
cancelled. I do not think an inference should 
necessarily be drawn from the faot that when 
tho appellant made an application for the grant 
of a periodio patta, he must have known that 
his annual patta had been cancelled. 

[4] Accordingly I hold that tho appeal is in 
time and in the view I take of the service upon 
tho appellant of the non renewal notioe of the 
annual patta, namely, that it was not served 
upon him, it follows that his annual patta must 
be deemed to bo in force with effect from 1st 
April 1948, and until tho annual patta is can¬ 
celled by a notice in accordance with law, it 
will be deemed to be renewed from year to year 
until duly cancelled. The result is that this ap. 
post is allowed, but with no order as to costs. 

GM - J - , Appeal allowed. 

4.1. R. (37) 1030 Assam 193 [G. N. 69.] 

Thadani 0, J, and Ram Labhaya J. 

Bharat Ohandra Dai and another—Peti. 
tnneri v. The State. 

Criminal Reyn. No. 61 of 1950, D/- 91-7-1950. 

1950 Aaiam/25 St 96 


(a) Penal Code (1860), S. 411—Conduct ol accus¬ 
ed In concealing property at time of its recovery— 
Evidence Act (1872), S. 8. 

The conduct of the person, accused of having pur¬ 
chased a stolen property, in unsuccessfully concealing 
it at the time of recovery is indicative that at that 
moment ho either suspected or believed that the article 
purchased by him mu3t have been - the subjeot-mattar 
of eome offence. But it cannot be regarded as any con¬ 
clusive evidence of the etate of the mind of the aeonsed 
at the time when he purchased it. This piece of circum¬ 
stantial evidence doe3 not exclude the possibility that 
the purchase was innocent and without any guilty 
knowledge or belief. (Para 7] 

Annotation: Penal Code, S. 411 N. 3; Evidence Act 
S. 8 N. 2. 

(b) Penal Code (1860), S. 411_Word ‘'believe” if 
equivalent to "suspect”—Purchase of stolen pro¬ 
perty in presence of other persons. 

The word "believe" occurring in S. 411 is muoh 
stronger than "snspect". It involves tbe necessity 
of showing that the circumstanoes were such that a 
reasonable man must have felt convinced in his mind 
that the property with which he was dealing must be 
stolen property. A person who has purchased stolen 
property openly in the presence of others cannot be 
raid to have purchased it, knowing it to bo stolen or 
having reason to believe that it is stolen. In a case 
like this it is not sufficient to show that the sconced 
was careless or had reason to suspsot that the property 
was stolen or that he did not make sufficient enquiry 
to ascertain whether tho property had been honestly 
acquired. [ Pa ra ? > 

Annotation: Penal Code, S. 411, N. 5. 

S. K. Ghose and P. Chaudhuri- for Petitioners. 
Government Advocate and C. Lyngdoh — 

(or the State. 

" ab “ aya J —'The two petitioners, Bha- 
rat Ohandra Das and Barada Obaran Das are 
brothers. They were oonvicted under s. 4 U, Penal 
Code, by Mr. B. M. Dam, S. D. O., Silohar, and 
were sentenoed each to 6 months rigorous im¬ 
prisonment. On appeal their oonviotiona and 
sentences were maintained. They have petitioned 

below h0 r6VISl0n ° f the 0rder8 ° f th0 Coarl9 

Pekiki ° E6 i r o W / re dea,in 8 in watohee 
and fountain pens at Badarpur. The ehop house 

of Bhupendra Nalh Sen Gupta (p. w i) 

Silohar was burgled on the night following 1 st 

June ms and five new watches, one dock, three 

fountain pens and some cash and papers were 

SK^ST 1 '° f ’ th6 ^h^was^adeon 8 

[3] Daring the course of the investigation two 

S3 8 Dme9h Cb “^a Kar and Prabhat 
Ohandra 8home were arrested. Dinesh Ohandra 
Kar, a previous conyiofc, was found guilty under 
S3. 457/380/75, Penal Code, and was sentenoed to 
rigorouB imprisonment for a years 

Ohandra 8home was oonvioted under s. ill, Penal 

Code, and sentenced to three months r goS 
imprisonment. Thsy did not apnealX.™ a • 
convictions. WhUe the investigS 
gress, Dinesh Ohandra Kar led the Investigating 
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Officer to the Shop of tbe petitioners at Badar- 
pur. Three watches and two fountain pecs, which 
were identified by the compIairaDt as bis, were 
recovered from tbe shop. These were found to 
be stolen property. The finding ttat the watches 
and the ptns were part of the stolen proprrty 
removed from tbe shop of tbe complainant on 
the night following 1st June 1948, is not in ques¬ 
tion. 

[4] The defence put forward by the petitioners 
was that all the five articles were purchased by 
them frcm Dinesh Chandra Iiarfor Rs. 100 and 
that they had no knowledge that the articles were 
stolen. The only basis ca which the orders of the 
Courts below &re assailed, therefore, is that it 
has not been proved that the petitioners knew or 
hadriasonto believe that the property which 
was recovered from their possession wa3 stolen 
property. 

to] The complainant deposed that the value 
of the entire property stolen was about Rs. too. 
No documentary evidence was produced at the 
trial in support of this allegation. So far as the 
articles recovered from the petitioners are con¬ 
cerned, their value was not stated separately at 
all. Tbe case of the petitioners wa3 that they 
paid R?. 100. In this they are supported by 
D. W. 1 in whose presence the transaction took 
p'ace. There i3 nothing on tbe record to show 
that tbe value of these articles was more than 
Rs. 100 or that they were purchased at a price 
much lower than their usual market price. There 
were some other persons present at the time of 
the transaction besides D. \V. l. The transaclion 
was in no sense secret. If these articles were 
purchased openly and at a reasonable price the 
transaction would not justify an inference of 
guilty knowledge. No attempt has been made 
from the prosecution side to bring to light any 
other circumstance which would go to show that 
at the time of the transaction the accused knew 
or bad reason to believe that tho property they 
were purchasing was stolen property. The 
learned Additional Sessions Judge has no doubt 
observed that the price of Rs. 100 said to have 
been paid by the petitioners was a moderate 
price and even inadequate but he has not re¬ 
ferred to any evidence on which this finding 
could be based. No one has made auy state¬ 
ment as to tho approximate value of the articles 
recovered from the possession of the petitioners. 
It cannot, therefore, be said that the sum of 
Bs. 100 paid by them was not adequate consi¬ 
deration for these articles. There is no docu¬ 
ment evidencirg the transaction by which the 
acoused purchased these watchep. This may bo 
a suspicions oircumstanco but by itself it would 
not bo sufficient for attributing guilty knowledge 
to tbe petitioners at the time of the transaction, 


particularly in view of the fact that Dinesh 
Chandra Ear was ifferirg tbe articles for sals 
openly in the presence of several persons. 

[G] Tbe conduct of the petitioners at the 
time of tbe recovery has really formed the 
foundation for tbe finding that the petitioners 
knew or had reason to believe that the articles 
purchased by them were stolen Dinesh Chandra 
Ear, accused, was taken to Bedarpnr. There 
be pointed out the shop of Bharat Chandra 
Das and Barada Cbaran Das, petitioners. At 
that time Barada Cbaran Das alone was present 
in tbe shop. Tbe Investigating Officer asked 
him if Dinesh Chandra Ear had sold three 
watches and two fountain pens to him. He was 
then reading a newspaper. He did not answer 
the question but very slowly opened the drawer 
of a table close to him, took out of it a watch, 
wrapped it in a piece of paper torn from the 
newspaper be wa9 reading and went out of the 
shop through the back door. The complainant 
wa3 standing behind him at the time. 

[7l He 3aw him going with tbe watch. He 
brought this fact to the notice of tbe Investiga¬ 
ting officer who followed Barada Charan and 
caught him with the wrist watch in tbe court¬ 
yard behind. Ho then asked him to produce 
the 2 other watches and 2 fountain pens. The 
stolen watches and a fountain pen were pro¬ 
duced from the almirabs where other watches 
and fountain pens were kept by the acoused for 
their trade. One fountain pen was produced 
by Bharat from under a beddiDg. Tbe attempt 
on the pait of Barada Cbaran Das to tako out 
the watoh from the drawer does no doubt in¬ 
dicate that at that moment he either suspeoted 
or believed that tbe articles purchased from 
Dinesh Chandra Ear must have been the subject- 
matter of some offence. Tbe presence of tbe 
police officer with Dinesh and the enquiry about 
the three watches and tho 2 fountain pens 
would lead him to that conclusion. But tbe 
question is not whether at that moment one or 
both of the petitioners suddenly realised that 
the property they had purchased was stolen but 
it is, whether at tbe time they purchased it they 
knew cr had reason to believe that they were 
purchasing stolen property. The unsuccessful 
attempt to conceal a watch can merely show 
that state of the mind of the petitioners at the 
time of the recovery. The presence of the police 
could make them nervous and apprehensive. 
The conduct at the time of recovery cannot be 
regarded as any conclusive evidence of the 
state of the mind of the petitioners at the time 
when they purebaeed it. This piece of circum¬ 
stantial evidenoe does not exclude tbe possibi¬ 
lity that the purchase was innocent and without 
any guilty knowledge or belief. The evidence 
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being circumstantial in natnre it must be con. 
elusive. It should exclude the possibility of 
innocence. It should be incompatible with any 
other hypothesis except that of guilt. We do not 
think the conduct of one out of the two peti¬ 
tioners leads necessarily to the conclusion that 
they had guilty knowledge at the time they 
purchased the articles in question. It cannot 
therefore be held positively that they receive! 
or retained stolen property. The circumstances 
are no doubt suspicious but suspicion is no 
substitute for proof. The word “believe” occur, 
ring in 3. ill, Penal Code, is much stronger 
than “suspect.” It involves the necessity of 
showing that the circumstances were such that 
a reasonable man must have felt convinoed in 
his mind that the property with which he was 
dealing must be stolen property. A person who 
is purchasing stolen property knowing it to be 
stolen or having reason to believe that it is 
stolen, would not purchase it so openly as the 
petitioners did. There were other persons present. 
Even they did not suspeot that the property 
was stolon. In a oase like this it is not suffi. 
oient to show that the aooused were oareless or 
had reason to suspect that the property was 
[stolen or that they did not make snffioient 
enquiry to ascertain whether the property had 

ST,! ? tbink the Petitioners 

■re entitled to the benefit of doubt. 

• C ? J Th m L P . 9t ! li0n i3 al,0 *ed. They are ac¬ 
quitted. Their bail bonds shall stand oanoelled. 

[9] Thadanl 0. J. — I agree. 

0MJ ' Petition allowed. 

A. I. R. (37) 1980 Assam 195 [C. N. 70.1 

Thadani 0. J. and Bam Labhaya J. 

Srtmbas Dhdia — Appellant v. Hariram 
Tulchan and others — Respondents. 
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19 RO P f«f| 0 Appwl No> 2 °' 1950, D/• 10tb Julv 
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&£ ztma J P Z'lSd‘ h 8 l 0 l *T"‘ b " ■« 

With the income of whi o b S pron 0 l on ,?n P h erty 
bwn acqaired or from prop0r v could have 

joint property or that it l by the family fa 

Lii, a i b“j .r if 1 "* 

P^d b,evidence 

Anno. Evidanoo Act, Se. 101-103 N. 4 and 16 


Srinibas V. Hariram (Ram Labhaya J.) 

There ia no presumption that a business carried cn 
by a member of a joint Hindu family is joint family 
business. ‘ [Para 101 

Anno. Evidence Act, Si. 101-103 N. 4and 18. J 

(cl Hindu law _ joint family-Fnmily property 
— Joint business by two brothers _ Acquisition of 

r:ZyV:Zy p : occtds by one - prope ^-«*■*»* 

Two brothers started joint business from the n t c- 
ceola of which one of them soared certain property 
It was n i aUeged that they bad any joint famV pro: 
^rty. There was no pnof that any family nucleus 
was utilised for the joint business. All that was 

family •*** that tha lW ° bro,ber3 forme d a joint Hindu 

h JJfJ tbat tha Pf°Pf rt » belonged exclusively to the 

tha th h a A U ‘ red U and that »“ expioi findiD g 
. had been a 6e P arfUioa between the two 
brothers beforo the acquisition was not necessary to 
a.m. .! ,«b . fiadmg. (Par.. fg®"' “ 

/. N. B>ra -for Appellant. 

8. K. Ghosh and K. M. Brahamin 

D _ — foe Rfflpoudcnts. 

Ram Labhaya J—This is a petition for 
eave to appeal to the Supreme Court from the 
judgment and decree of this Court dated 5 th 
January 1950, by which the decree of the trial 
Court was affirmed. Leave is sought on the 
basis that the present value of the property in 
dispute exceeds Rs 20,000; the decree al^ in¬ 
volves mdireotly a claim or question respsoting 
property of like value and the oase involves 
substantial questions of law. It is also alJmS 
in the petition that the case is a fit one for ap- 
psal under ol. (o) of Art, 133 of tha Pnna*;* a* ^ 
of India. The defendant is the petitioner. * U ^ 

ol 8Lhta*3 So PuS MSti0 “ 

aool, were the IfnJiR. £££W 
They .purchased it from the sons and grandsons 
of Jamaram by a registered deed dated 9th Mav 

J^hJ ho pr0p ? rty so,d consisted of 8 daol 
(fields) measuring 4 K. 19 l. There were aNo 

K tTT 3 ° D the laQd were inoffi 


« T Tfa9 MBe of the Pteintiflfs.respondenta was 
that Jamaram was the sole owner of fi 
working under the name and style of M&w *** 

Ramjasrai-Jainarain. He purchased th^T, 

=r 

vs£ 5 
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[x] The defence set up by the petitioner was 
that Ramjasrai, father cf Jainarain, and Ram- 
;hanira his father were brothers. They were 
members of a joint Hindu family. Tney started 
joint business when they came to Assam (from 
Rajputana) at Kbowang and Knowant T. E. in 
the name of Ramjasrai Jainarain and acquired 
properties in Pibrug3rh sub-division including 
the suit property, with the proceeds of this 
business. 

[5] It was apparently common ground that 
the property in suit was acquired by the earn- 
ings of th9 business which was being carried on 
in the name and style of Messrs. Ramjasrai. 
Jainarain. The point at which the parties were 
at issue was whether the firm itself was a joint 
family firm started and continued by the two 
brothers Ramchandra and Jainarain, or whether 
Jainarain was the sole owner of the business. 
Thi3 was the real point in controversy. 

[0] The learned trial Judge while recognis¬ 
ing the possibility that the two brothers Ram- 
chandra and Jainarain may have been members 
of a joint Hindu family addressed himself to 
the question whether the two brothers were also 
joint in business which admittedly was being 
carried on in the name of two members belong, 
ing to one branch of the family. While consi. 

dering this question he observed that 
|"eveQ if it be presumed or assumed that defendant's 
father Ramchandra and paternal un:le Bamjas were 
living joint while in Dibru?arh as a joint family, there 
cannot be a presumption that they possessed joint pro¬ 
perties or a squired properties jointly. There must be 
proof or evidence that they were jointly possessed of 
such properties or such nucleus that with its help the 
properties new in question claimed by the defendant 
to have been joint acquisition, could have been acquired.” 

[7] In the light of this statement of the law, 
the learned trial Judge after carefully consider- 
ing the evidence of the parties came to the 
conclusion that there was no evidence that 
Ramjasrai and the defendant’s father Ram¬ 
chandra formed a joint Mitasshara Hindu family 
or that they jointly acquired the properties in 
suit or that those properties were acquired from 
their joint family funds. He also found that the 
properties in suit were the properties of Ram- 
jasrai Jainarain in which the defendant had 
failed to establish that he had any share or 
interest. 

[8] It may be noted that the above findings 
were arrived at on the assumption that the two 
brothers were members of a joint family. 
The finding that there was no evidence that 
the two brothers Ramchandra and Ramjasrai 
formed a joint Hindu family or they jointly 
acquired the property in suit disposed of the 
limited question covered by issue 1 which arose 
out of the defence set up. The language of the 


i=3ue is not happy but the question it involves 
was whether the two brothers were doing busi¬ 
ness as members of a joint Hindu family after 
migration to Assam as alleged by the defendant 

[9] What the learned trial Judge decided was 
that the property in suit was not acquired by 
the two brothers acting jointly as members of 
a joint Hindu family. The second part of the 
finding that Jainarain was the sole owner of 
Messrs. Ramjasrai.Jainarain and, therefore, of 
the property in suit, is covered by issue 2, 
which arose oat cf the case set up by the plain, 
tiffs. The two issues are facets of the same pro¬ 
blem which is involved in thi3 litigation and 
which i3 to the effect, whether the business from 
the proceeds of which the property was acquired 
was started and carried on by the two brothers 
or that it belonged all through to Jainarain who 
merely used his father’s name for the purpose 
of his business. 

[10] The statement of Hindu law contained 
in the judgment of the trial Court to which 
reference has been made above was not ques¬ 
tioned before us at the appeal stage. It is settled 
law that there is no presumption that a family, 
because it is joint, possesses joint property or 
any property. To render a property joint, the 
claimant ha3 to prove that the family was pos¬ 
sessed of such property with the income of which 
the property could have been acquired or from 
which the presumption could be drawn that the 
property possessed by the family is joint pro¬ 
perty or that it wa3 purchased with joint family 
fund3 or by joint efforts. These alternatives are 
not matters of legal presumption. They mu3t be 
proved by evidence like any other fact that may 
be alleged. It is equally true that there is no 
presumption that a business carried on by a^ 
member of a joint Hindu family i3 joint familyi 
business. The learned counsel, who argued the 
appeal, did not claim the benefit of any legal 
presumption in favour of the defendant. There 
was thus no question of Hindu law at which the 
parties were at variance. The only live iBSue 
before U3 was whether Jainara n was the sole 
owner of the firm Ramjasrai.Jainarain and, 
therefore, also of the property in suit as alleged 
by the plaintiffs or whether the business which 
the firm Ramjasrai-Jainarain was carrying on 
wa3 started and carried on bythe two brothers 
jointly as alleged by the defendant. 

[Ill This was a simple question of fact and 
after considering all available evidence on the 
record, we came to the conclusion that the find¬ 
ing arrived at by the trial Court with respect to 
the property in question was correct. No ques¬ 
tion of Hindu law was raised or decided and we 
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fail to see bow it can be said that a substantial 
question of law is involved in the appeal. 

[ 12 ] The learned aonnsel for the defendant 
petitioner does not seem to contend that the 
defendant was unjustifiably deprived of the 
benefit of any legal presumption. He himself 
relied on Anand Bao v. Vasant Bao % 110 . W. N. 
478 : (9 Bom L. R. 595 P. 0.) a pronouncement 
from their Lordships of the Privy Council. In 
this it was held that 

"when the question was whether a certaio property 
was the joint property of a Hindu family or the sepa¬ 
rate estate of a membar and it was proved that the 
family lived joint In one hoo*e and that there w%s 
nucleus of joint property of substantial valae, the onus 
was on the party setting up a case of a separate 
estate." 

[13] This authority supports the statement of 
law which was not challenged till the appeal 
stage. The onus of proving that a property wa3 
separate and not joint family property would be 
on the party alleging it if the circumstances 
which existed in the Privy Council oase are prov- 
ed.^ In this case no allegation was made in the 
written statement, and no proof was given later 
that there was any nucleus with which the 
business in question could have been started. 
The Privy Council caee is no authority for the 
proposition that there is any presamption that a 

,ftm ‘ly possesses joint property or that a 
business in the name of one member of a joint 
Hindu family i3 joint business. 

tl4] Parbati Dad v. Bai Kuntha Nath, 18 
0. W. N. 428 : (22 I. 0 . 51) waa another Privy 
Oounoil case relief on by the learned counsel. 
Thia also does not help him. In this oase the 
dispute was whether a property standing in the 
name of a junior member of a Hiodn family 
was his self-acquired property. The criterion 
laid down by their Lordships was the sonroe 
from whioh the sale consideration came. In the 
particular case before them, it was found that 
there was no evidence that the eon. in whose 
name the property was purohased. had any se¬ 
parate fund or that the properties in dispute 
were purohased with money belonging to him. 
On those facts it was held 
"that tee praramptlon was dear and deniaive that the 
property was aoqatred by the father la the name of bis 
eon and it was not the latter’s self-acquired property.” 
There was no initial presamption made in fa¬ 
vour of the property being joint family property. 
It was only after it waa found that there was 
no evidence that the son had any separate fond 
or that the properties in dispute were purchased 
with money belonging to him that a presump. 
bon was made to the effect that the property 
in dispute was aoquired by the father in the 
name of his son. What was stated as pweamp- 
Hra was no more than an inferenoe from proved 
wets. This oase waa not deoided on any Hindu 


law presumption and ha3 no application to a 
case where property is admittedly acquire! from 
the proceeds of a business which has been oar- 
riedon ia the name of two members of a family 
for years 

[ 16 ] The learned counsel ha3 urged that 
there ought to have been an express finding on 
the question whether Ramohandra and Ramjas- 
rai did not form a joint Hindu fami'y governed 
by Mitabshara school of Hindu law at the time 
the property in suit wa3 acquired. His point 
wa9 that before a decree could be passed in 
plaintiffs’ favour it should have been found that 
the two brother had separated before the pro¬ 
perty in suit was acquired in the name of Ram- 
jasrai Jaioarain, 

[ 16 ] The contention is based on some mis. 
apprehension. The question whether the bus!- 
ness of the firm of Messrs. Ramjasrai-Jainarain 
was started and carried on by the two brothers 
as members of a joint Hindu family or by Jai- 
narain alone was dealt with fully and disposed 
of. The finding concurrently arrived at has been 
that Jainarain wa9 the sole owner of the buei. 
ness and that Ramohandra, father of the defen. 
dant, wa9 not interested in that business in any 
capacity. This finding disposes of the first two is- 
sues in the case. But the learned counsel insists 
that an express finding was necessary that there 
had been a separation between the two brothers 
before the acquisition of the property in euit in 
order that a valid finding to the effeot that the 
property in dispute belonged exclusively to Jai¬ 
narain oould have been arrived at. He bas relied 
on two decisions of their Lordships of the Privy 
Oonnoil in support of this contention. 

[17] The first of these is reported in 4ft. 
Chutha v. Babu Miresn hall , u m. I. A. 369 : 
(2 flar. 803 P. o.). In thi9 oase the dispute was 
admittedly about property which was originally 
ancestral belonging to a joint and undivided 
Hindu famdy governed by the Bengal 8ohool 
of Hindu Law. The plaintiff claimed title as 
widow and heiress of one Damodar Djss. Theii 
Lordships held that in order to make oot a case 
sufficient to rebut the well-established presump¬ 
tion of Hindu law that a family which was once 
joint retains that status, it was for the plaintiff 
to show that it had beoome divided. It was fur. 
ther held that the ancestral property of such a 
family would remain joint unless it is shown by 
partition or otherwise to have become separata. 
A mere statement of the facts of this oase is 
enough to show that this oase has got no bearing 
on the facts of the present oase. Ia the case be¬ 
fore their Lordships of the Privy Council, the 
property was admittedly a part of au undivided 
estate and plaintiff claimed exclusive title. She 
«mla not succeed without proving that there 
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was partition of the family property or that the 
interest of her husband’s brother, woo was a oo- 
parcener, had been oanveyed to her hasband or 
it had been relinquished in his favour. There is 
nothing in common between this ca33 and the 
case now before us. 

[ 18 ] The second case relied on i3 reported in 
Brit Kcer v. ilakadeo Pershad Singh, 29 Cal. 
85 : (21 i. A. 131 P. c.). In this case a daughter 
in the absence ol sons after the deaths of her 
father's widows, claimed to inherit the estate 
alleging that it belonged to her father separately. 
It was found that the estate had been at one 
time in her father’s possession jointly with his 
only brother, they having been members of a 
joint family under the Mitakshara. Oa the death 
of plaintiff's unde, his sons beoame entitled to 
the property jiintly with plaintiff's father as 
survivors. It was held that it was for the plain¬ 
tiff to adduce evidence that there had been a 
separation between her lather and bis oo-sharer 
or co.sharere. From the evidence the inference 
drawn was that the previous joint holding had 
continued till her father'd death. Tais case isal 30 
obviously distinguishable aad does not support 
the contention of the learned counsel. In both the 
Privy Counoil cases the property in dispute was 
admittedly joint family property. The claimant 
in eaob oase was from one branch of the family. 
1 he claim to exclusive title could not be substan¬ 
tiated except by proof of separation of the family. 
In the present oase there was no allegation in 
the written statement that the two brothers had 
any joint family property before migration to 
Assam. There was no proof that any family 
necleus was utilised for the joint business. All 
that was alleged wa3 that the two brothers 
formed a joint Hindu family. Both came to 
Assam and started joint business from the proceeds 
of which the disputed property was aoquired. It 
was held by the learned trial Judge that even 
if the two brothers were joint, theco was no pre- 
samption that ths business which was being 
carried on in the name of two members of one 
branch was joint or that the property acquired 
in their names was jointly aoquired. 

[19] The proposition so stated assumes the 
existence of a joint Hindu family. It was in the 
background of this assumption that the trial 
Judge came to his conclusion that the property 
in suit could not be hold to be joint property of 
the two brothers as the defendant did not allege 
or prove that family nucleus existed or was 
utilised for the business carried on in the name 
of Eamjasrai Jainarain and he could not also 
substantiate that two brothers jointly started 
and carried on the business. It was on this basis 
that the q aestion in dispute wa3 deoided in this 
Court also. It was not necessary to fini that the 


two brothers hai separated before the property 
in dispute was acquired. The dispute did not 
relate to any property whioh at one time admit, 
tedly belonged to the joint family a3 in the two 
Privy Couucil cases considered above. Tae ques. 
tion of separation may have arisen if defendant 
had alleged or proved that there was joint 
family property whioh wa3 actually utilised or 
which could have been utilised for starting a new 
business in Assam. 

[20] The contention of the learned counsel 
rests on an entirely erroneous view of the eigoi- 
fieance of the two decisions of their Lordships of 
the Privy Council and has got absolutely no force. 

[211 The learned counsel has also observed 
that the finding that there was no ancestral 
nucleus is not based on any evidence. No evi¬ 
dence was needed as defendant had not pleaded 
that the business in question was started with 
the aid of any ancestral nuoleus. He also made 
no attempt to prove that any nuoleus existed. 
His case merely was that the property was ao¬ 
quired by the two brothers jointly and finding 
on the point was against him. 

[22] Toe leirned oounsel has cited certain 
authorities bearing on the question as to what is 
signified by the words 'substantial question of 
law’ ooourring in Art. 133, Constitution of Iodia. 
In these cases it has been held under 8. 110, 
Civil P- 0., that a question of law in respeot of 
which there may be difference of opinion would 
be a substantial question of law. This proposi¬ 
tion is unexceptionable but we have not been 
able to disooveraod the learned counsel has oot 
been able to show that there is any question of 
law in this case on which difference of opinion 
is possible. As said above, the dispute between 
the parties was narrowed down by their plead¬ 
ings to a question of fact which was determined 
by our judgment against which an appeal is 
sought to be preferred. We also held that at 
that stage the question of onu3 had become im¬ 
material as all the evidence was before the Court 
and it was not necessary in the oiroum3tanoes 
of the case to resort to onu3 for the decision of 
this case. No objection has bsen taken to this 
view of the matter. What is left in these oiroum- 
stances is a decision on a pure question of faot. 

[23] The learned counsel has not assailed the 
correctness of the view that defendant-petitioner 
was estopped by his aoquiescenoe from challen¬ 
ging the title of Jainarain to the property in 
dispate. The decree in plaintiffs’ favoar oannot 
be reversed if this fiading is not challenged. 

[ 2 1] It is a question whether the case fulfils 
the requirements of cl. (a) of Art. 133 as to the 
valuation of the eubjeot-matter or whether the 
final decreo involves direotly or indireotly some 
claim or question to or respecting property of 
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-wbioh the value is not leas than Rs. 20.000. Bat 
it is not neoe33iry to go into this question as in 
iue view that we take of the matter it is not 
possible to grant a certificate for leave to appeal 
either under cl. (a) or (b) of Art. 130, Constitu¬ 
tion of India. 

[ 25 ] We are not satisfied that any sabstan. 
till question of law arises in this case. The case, 
therefore, doe3 not falfil the requirement of 
ols. (a) and (b) of Art. 13), Constitution of India, 
and it manifestly does not attract the appli¬ 
cation o! ol. (c) of the Article. No question of any 
great public or private importance is involved. 
The petition, therefore, most fail and is dismis¬ 
sed with oosts. 

[26] Hearing fee RS. 60- 

[27] Thadanl C. J —I agree. 

v.R.B. Petition dismissed. 

A. I. B. (37) 1950 Assam 193 (G. N- 71.J 
Ram Lxbhaya J. 

Tileswar Kalita and clhirs—Petitioners v. 
Tankeswar Barua and another — Opposite 
Parly. 

Criminal Revn. No. 62 of 1950. D/-10th August 1950, 
again it ordar of Dist. Magistrate, Sibsagar, D/-29lh 
Waroh 1950. 

Criminal P. C. (1898), Ss. 424, 367, 439 and 537 - 
Defective appellate judgment — When can be set 
aside in revision. 

Theqaosthn whether an appellate judgment, whioh 
oo the lace of it does not comply with the reqairemints 
of S. 424 read with S. 367, Criminal P. C„ should be 
set aiido mu9t bj decided on the facta and oircumaiances 
ol each case. It would not be safe to lay dowo nny 
hard and fait rule on the point. [Para 20] 

Where tbe appellate judgment without stating tbe 
ouourrenoe, the points for decision, the decision tbereon 
and tho reasons ihorefor merely etatei tnat after hear¬ 
ing the parties it agrees with the ending ol the trial 
Coart, the detect in judgment Is not merely a technical 
non-compliance with tho requirements of law, ioasmuoh 
as it doee not onable the High Court to exeroiae its 
re visional jurisdiction as required by law. Booh a judg¬ 
ment must be set aside and the case remitted baok for 
rehearing of the appal. [Paras 21, 24] 

Annotation : 1’49-Com.) Orim'nal P. C., S. 424, 
N. 7; 8. 439. N. 18, Pt. 6; S. 537, N. 12 Pts. 14, 15. 

A. P. Gosuximi— lor Petitioners. 

J. O. Medhi—toi Opposite Party. 

B. C. Barua, Goof. Advocate (Jr.)—tot the State. 

Bam Labhaya J.—This petition of revision 
isdireoted against tbe order of the District Magis¬ 
trate, Sibsagar, dated 90 th Maroh I960 by whioh 
the order of the 3rd Class Magistrate. Sibsagar, 
conviottDg tbe petitioners under B. 426, Penal 
Code, and sentencing them to pay varying 
amounts of fine was upheld. 

[9] The prosecution oase was that the land in 
dispute, measuring 9 bighas belonged to the 
complainant. It was in his possession. He got 
the land ploughed and had it transplanted 
-through Bhekuli Saikia, p. W. 1 . Subsequently, 


the accused trespassed into the land, harrowed 
the entire transplanted paddy over 5 bighas and 
completely destroyed it. 

[?.] It wa3 admitted that Tileswar Kalita and 
Lakheswar Barua, two of tbe accused, had been 
occupying the disputed 9 bighas of laud on 
Khandua terms. It was in January 1919 that 
they were served with a notice to vacate the 
laud. It was averred that after the expiry of the 
period of notice the complainant got possession 
of the land and had it cultivated through his 
ploughmen. 

[il Tbe defence was that 3 of the accused 
persons were in occupation of the land in question 
for about 10 years or even more and they got 
the land ploughed and transplanted as before 
even at the time when, according to the com¬ 
plainant, he was dispossessed. Tney denied the 
allegation of the complainant that the land was 
cultivated by bis Halowa (ploughmen) in the 
year 1919 as alleged. 

M The 1-arned Magistrate has found that it 
was difficult to come to any definite conclusion 
whether a plot of about 2 bighas of land was 
ploughed by ploughmen on behalf of the land¬ 
lord. Ha was not satisfied that there was any 
re-transplantation over this area and therefore 
found that no offence had been committed with 
respeot to this plot. 

[6] As regards another area of 6 bigha3 out - 
of the total area in dispute, his conclusion was 
that tbe laud represented by 5 bighas bad been 
cultivated by oomplainaut’a ploughmen and this 
afterwards was harrowed by the acoused. Io spite 
of this finding he did not conviot any of the 
accused for trespass whioh was the main charge. 
He convioted some of the acoused only under 
S. 126 , Penal Code, for causing destruction of 
the property dishonestly. 

[7] Ou appeal, the learned District Magistrate 
observed that he had heard the oounsel for the 
parties and bad perused the reoord and also the 
judgment of the learned Magistrate. He also 
stated that he had perused the oomments on the 
petition of appeal. He found the judgment of the 
learned Magistrate detailed and remarked that 
it dealt dearly with the points at is3ua. With 
these observations he held that the aoaused were 
rightly oonvioted under S. 426, Penal Code, as 
wrongful loss waB caused to the oomplainant. 

[8l The appellate judgment is not ia oonfor- 
mity with the provisions contained in 8. 86T 
read with 8. 424 Criminal P. O. 

[9) Section 867, Criminal P. O, requires that 
the judgment of the original Court shall contain 
the point or points for determination, the deci¬ 
sion thereon and the reasons for the deoision. 
Seotion 494, Criminal P. O., lays down that tha 
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rules contained in chap. 26 as to the judgment 
of a criminal Court of original jurisdiction shall 
apply, so far as may be practicable, to the judg¬ 
ment of an appellate Court other than a High 
Court. By virtue of thi3 provision, the judgment 
of the appellate Court should also contain the 
points for determination, the decision thereon 
and the reasons for the decision. 

[ 10 ] The judgment of the District Magistrate 
doe3 not comply with the requirements of the 
provisions contained in S. 367. The point for 
determination, the decision thereon and the 
reasons for the decision have not been stated. 
The order dees not contain any statement as 
to the prosecution case or of the defence. The 
judgment would not give any idea about the 
faots of the case. In order to understand the 
case, it would be necessary to refer to the judg. 
ment of the trial Court or to other documents 
referred in the order. The judgment, therefore, 
is not a proper judgment. It clearly contra, 
venes Ss. 424 and 367, Criminal P. C. It may 
be that the learned District Magistrate gave his 
full consideration to the case. His judgment, 
however, is oao which is subject to revision and 
It is obvious that he had not given sufficient 
material to this Court to come to a decision on 
the points whioh arise id the case. As held in 
Armara Rajbanshi v. Emperor, 20 c. TV. n. 1296: 
(A. 1 . It (4) 1917 C»l. 285. IS Cr. L. J. 294), it is 
necessary that there ought to be sufficient mate, 
rial in the appslmto judgment itself to enable 
the High Court to form a conclusion as to the 
propriety of the oonviction of each of the accused 
having regard to the offences with which ha was 
charged, and to enable it to come to a conclu- 
sion as to the correctness of the ssntenie which 
has been passed upon each of the accused having 
regard to the na:ure of the offence with which 
each of the accused wa9 charged. 

[U] In Abdul Eanm v. Emveror, A. I. R. 
(27) 1940 Sind 119 : (4 1 Or. L J. 724), it was held 
that a judgment must contain the points for 
determination, the decision thereon and the 
reasons for the dsoi3ion. Where the reasons in 
the judgment of the appellate Court are not euch 
as to enable a revisional Court acting under 
the provisions of S3. 435 and 439, Criminal P. C., 
to form any conclusion as to the correctness, 
legality or propriety of the findings, the judg¬ 
ment is clearly defective and the appeal must be 
reheard. 

[ 12 ) In Gaharali v. Emperor, A. I. B. ( 12 ) 
1925 Cal. 266 . (25 Cr. L. J. 901), it was held that 
if the judgment of an appellate Court does not 
discoas evidence and does not give facts indicat¬ 
ing the occurrence dealt with in it, the judgment 
is not a judgment under S. 367, Criminal P. 0., 
and suoh a judgment must be set aside. 


r.\R (Ram Labhaya J.) A. L R 

(13) Mr. Medht on behalf of the opposite 
party has urged that the judgment of the appel. 
late Court, though not strictly in compliance with 
the requirements of Ss. 367 aod 424, Criminal 
P. C'., is not vitiated by the omission to state the 
points for determination, the decision thereon 
and the reasoue therefor. He urges that it is an 
irregularity which is curable and in these cir¬ 
cumstances of this case rehearing of the appeal 
is not necessary. 

(it) His contention is that the only point in 
the case was whether loss bad been oaused to the 
complainant. The learned District Magistrate 
after hearing the counsel for the parties and 
going through the reoord agreed with the learned 
Magistrate that the acoused, who had been con¬ 
victed, had been guilty of causing loss to the 
complainant. In these circumstances a rehearing 
of the appeal was not necessary. In support of 
this contention he had first relied on Patilbuu 
Raojibah v. Emperor, A. I. b (13) 1926 Bom, 
5.2 : (27 Cr. L. j. 1153). In this case also, the 
District Magistrate’s judgment was very brief, 
He did not state the poinlB for determination and 
reasons for his finding as contemplated by 83. 367 
aDd 424, Criminal P. C. But the learned Judge 
held, in the circumstances of that particular case, 
that the Distnot Magistrate had gone into the 
facts of the case. Toi3 was indioated by his 
having acquitted the acoused on the oharg6 unde: 
S. 434 , Penal Code, and the learned Judges were 
of the view that though mere expression of 
agreement with the judgment of the Coart below 
was not ordinarily sufficient, regard must be had 
to the circumstances of tho case. On the facts 
before them, their view wa3 that there was no 
absence of judgment' and that the irregularity 
in drawing op the judgment was curable under 
S. 537, Criminal P. 0. 

(15) The second case relied on by him is 
reported in Durga Charan v. Isamuddtn Mah¬ 
mud, 48 cr. L. J. 389 : (A. I. R. (35) 1948 Cal. 6). 
It was held that where the appellate judgment 
upholds the conviction and sentence but does not 
set out tho prosecution case and the defence and 
how the prosecution case has been established, 
the judgment woald be defective. Bit this fact 
was not considered eufficient to justify interfer¬ 
ence when the appellate Court had applied ita 
mind to the evidence and had come to th6 
neoessary findings. 

(16) The last oase cited by him is reported in 
Abdul Rahman v. Emperor, A I. B. (28) 1935 
Cal. 31C : (36 Cr. L. J. 982). It was laid down in 
this case that s. 367, Criminal P. 0, must be 
interpreted reasonably and so lODg as the appel¬ 
late Court below writes a judgment from whioh 
the High Court can gather what the deoision oi 
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the appellate Court really was, that in the 
majority of instances ought to be sufficient. 

[17] I have carefully considered the authorities 
relied on by the learned counsel. These cases are 
distinguishable. In Patilbuva Raojibala v. 
Emperor, A. I. R. (13) 1926 Bom. 512 : (27 Or. 
L. J. 1163) no general rule was sought to be 
laid down and the decision was based on the 
faot9 and circumstances of that particular case. 

[ 18 ] In Durgacharan v. Isimuidin Mah¬ 
mud, 48 Cr. Ii. J. 389: (A. I. R. (35) 1918 Cal. *>), 
the learned Judge held that though the judg¬ 
ment was defective, when read with the judg¬ 
ment of the Court of the first instance, it showed 
that the learned Magistrate had applied his 
mind to the evidence and had, in fact, come to 
the necessary findings. 

[19] In Abdul Rahman v. Emperor, A. I. R. 

( 22 ) 1935 oal. 316 : (26 Cf. L. J. 982), the judg- 
ment in question affirmed the convictions of 
30 persons and the convictions of 9ome of the 
aooused were set aside. The objection to the 
judgment was that it was not sufficiently detail¬ 
ed or sufficiently definite. It was pointed out 
that the judgment did not contain an express 
* . • 1 was any conspiracy as alleged 

m the obarge. On facts, this case 13 easily dis. 
tingaiahable. The learned Judges were dealing 
in this oase with an elaborate judgment and they 
held that if it is possible for the High Court 
reasonably to arrive at an understanding of 
what has been found in the Court below, it is 
not necessary that it should captiously or oapri. 
Oioualy set aside the judgment of the Court 
below. 


[ 20 ] It seems to me that the question wbetl 
an appellate judgment, whioh on the face of 
does not comply with the requirements of 8 4 
read with 8 867, Criminal P. 0., should be' f 
aside must be deoided on the faots and oirom 
stances of eaoh case. It would not be safe to 1 
down any hard and fast rule on the poi. 
Where the judgment in question doos disok 
that suffioient attention has been paid to t 
points in dispute and the necessary findings a 
oontained therein, it may not be necessary 
order rehearing of the appeal though there is 
.strict compliance with the requirements 
183. 367 and 424, Criminal P. 0. 

[21] On the other hand, as held in Abi 
Kanm v. Emperor, a. 1. b. (27) 1910 Sind 11 
(41 Or. l. j. 724 ) where the reasons in the jud 
ment of the appellate Court are not such as 
enable a revisional Court aoting under the pr 
visions of as. 436 and 439 , Criminal P. 0., 
form any oonoluaion as to the oorreotness, ieg 
“f or propriety of the findings, the judgment 
defective and the appeal otfght to be reheard. 


[ 22 ] The reason for this view is obvious. 
Where no reasons are stated in the judgment oi 
the appellate Court, the exercise of revisional 
jurisdiction is not possible. The revisional autho 
rity can then dispose of the case only by going 
into the faci3. It then must discharge the func¬ 
tions which an appellate Court is required bj 
law to discharge. It may be that ths revi. 
sional authority may go into facts and may 
dispose of the case but by doing so it assume? 
functions of the appellate Court whioh is not in 
oonsonance with the requirements of the Code- 
Even if, therefore, a judgment of the appellate 
Court is not strictly in conformity with tho 
requirements of S. 424, it should be such that i; 
should enable the revising authority to exercise 
its revisional jurisdiction in the manner requir. 
ed by law. The judgment should not be such 
that the revisional authority must in order tc 
dispose of the case be compelled to hear the oase 
as if it were a Court of appeal. It was appa¬ 
rently this view of the matter whioh induced 
the learned Chief Justioe of the Galoutta High 
Coart in Arindra Rajbanshi v. Emperor, 20 
C. W. N. 1296 : (i. r. R. { 4 ) 1917 Cal. 285 : ie 
Or. I), j. 294 ) to order rehearing of the appeal 
even though the judgment in question had been 
prepared with considerable care. The defeot in 
the judgment was that it did not give the revi¬ 
sing authority sufficient material to enable it tc 
come to a deoision on the points whiob arose in 
the case. 


[23] In Giharali v. Emperor, a. i. R. (i 2 i 
1925 oal. 226 : (26 Cr. l. j. 901 ), it was not pos. 
sible to asoertain from the appellate judgment as 
to what the occurrenoe was. The judgment was 
set aside and the case remitted to the lower ar. 
pellato Court for rehearing. 


L24j me oaee before me is fully covered b> 
these authorities. It does not state the occur, 
renoe. It does not mention the points that arosa 
for deoision, the deoision thereon or tho reasons 
therefor. It merely states that the counsel of 
the parties have been heard. The judgment of 
the Court below, according to the learned Dis 
triot Magistrate was detailed and that the ac 
oueed had been rightly oonvioted as wrongful 
loss was oau3ed to the oomplainant. In fact, th 
judgment merely expresses agreement with th 
finding arrived at in the Oonrt below withou 
stating anything more. The defeot or the omia 
won is not merely a teobnioal non-oomplianoi 
with the requirements of the law. The judg 
ment does not state the reasons whioh led tix 
learned District Magistrate to come to his con 
olnsion, and thns does not enable this Court tc 
exerc 1B e its revisional jurisdiction as required 
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[25] In these circumstances rehearing of the 
case seems appropriate. Too judgment of the 
learned District Magistrate is, therefore, set 
aside. The case is remitted back to him for 
rehearing of the appeal and its disposal in ac¬ 
cordance with law in the light of the observa- 
:nns made above. 

K.S. Appeil remindel for rehearing. 

A. I. R. (37) 1950 Assam 202 [C. N. 72.] 

Thadani C. J. and Ram Labhaya J. 

Hiralal Patni — Petitioner v. Chowthmai 
Sharma and others—Opposite Parly. 

Criminal Rovn. No. 68 of 1950, D/- 21-8 1950. from 
rder of Magistrate, lit Cia9S, Gauhv.i, D/- 4-4-1950. 

(a) Criminal P. C. (1893), S. 203 - Complaint 
involving civil dispute. 

Parties should not be encou-aged to resort to the 
Criminal Courts in cases in which the points at issue 
between them are such tbit they can more appro¬ 
priately be decided by a civ»l Court. Auy tendency on 
:ho part of the litigants to take a short cut by 
instituting a complaiot where a suit is the proper 
remedy should be checked by criminal Courts and 
•hey should be on their guard against lending aid to 
tneb procedure: [Para 21j 

(Held on fict3 that the issues Invoked in the com¬ 
plaint were appropriite to adjudicition by a civil Court; 
and the proceeding* we-e quashed ). 

Annotation : Cr. P. C , 6. 203, N. 5. Pt. 6. 

(b) Merchandise Marks Act (1889), Ss. 6 and 7 — 
Contract ol sale of yarn of specified -ouDts—Y4rn 
?elow specified counts supplied—Offence, if com¬ 
mitted. 

Where there wa* a contract between the compla'nant 
sad the accused who were the managing agents cf a 
mill for the supply of yarn of 10 count* aod the yam 
having been received by the complainant certain 
specimens of the yarn were t;sted and found to be 
under 10 counts, but it was nowhere stated in the 
complaint that when the yarn emerg-d from the mill 
in a manufactured state, the accused knew that it was 
below 10 count* and that in spite of this knowledge 
:hey applied a fal-e trade description : 

Hdd, assuming the description cf the tensile strength 
of yarn amounts to trade description, the complaint 
lid not fall within the purview of either S. C or S. 7. 

[Para 9] 

Anno : Merchandise Marks Act, S. C, N. 1 ; 
S. 7,N. 1. 

A K. Basu, 8. K. Ohose, S. P. Sarkar and G. Gos - 
•cami—lor Petitioner. 

F. A. Ahmed (A. G.). S\r Syed Md. Saadu'lah, 
R. K, Chaudhur\ and B. N. Chaudhun — for 
Opposite Party. 

Thadani C. J —This is an application under 
the provisions of S?. 439 and 6G1A of the O^e of 
Oriminr.l Procedure for qutsbiog a complaint 
brought in the Court of Mr. N. C. Sircna, 
Magistrate, 1st Class, Giubati, on 4th April 1950, 
by one CbOTtbmal Sbarma, describing himself 
as the Manager of Messrs. Krishna Chanira 
Muralidhar a firm doing business at 71, Cross 
Street, Oalcutta, against three persons (a) Sir 
Bhag Oband SoDi, son of Tikam Chmd, Ajmir, 


(b) Joyknmar Patni, son of Hiralal, and (o) 
Hiralal Patni—under S3. 417 and 420, Penal 
Code, and Ss. 6 and 7, Merchandise Marks Act, 
(iv U] of 1681). The complaint is in these 
terms : 

' Tbe humble pet'tion of thecompUinanUbovensmed 
most reepec'.fallj sheweth ; 

(1) That the complainant ie the Manager of Messrs. 
Ktuhna Chandra Murlidhara partnership firm dialing, 
amongst other things, in cotroD cloth and yarn and 
also acting as commission agent; haviog their guddy 
at 71 Cro3= S’.reet, Calcutta. 

(2) That M dssrs. A?sam Stores at Fancy Bazir, 
Gauiati, is one of the agents of the complainant's 
firm at Assam. 

(3) Tdat sometime in the month of Maxell 1949 the 
complainant's firm contracted with the Maharaja 
Kisbaogarb Mills Lid., K'sbangarh, Rajasthan, for 
supply by the said Mills of 475 bales of yarn, of which 
373 bales were to be of 10 s (10 oounts) and the rest of 
higher counts acccrding to the well-known standard of 
grey cotton yarn an j the scheduled price fixed by the 
Government and the sail yarn w&3 to be sent to the 
aforesaid Assam Agents, e. g. Mesjr3. Assam Store3 of 
Fancy BiZir, Gauhaii. 

(4'Thit Messrs. Tikkamchand Baseband Ltd.,were 
tbe Managing Agents of the said Maharaja Kishan* 
garb Mills Ltd., hereinafter referred to as the Mills. 

(5) That the accused 1 is tbe Managing Agent the 
accused 2 is the mam executive In the Company, as 
Attorney Managing Agents, and the accused 3 is 
the Deputy Managing D.rector of the 3a d Mills. 

(6) That at the time of miking th) contract as 
aforesaid, it was stipulated that the aocusod persons 
would secure for the c implainant’s firm the fnecessary 
permit from tbe Textile Commissioner of India for sale 
and despatch of the said bale) of yara ontracted for. 

(7) Tnat in pursuance of the said contract, the 
complainant'* firm deposited w th the ac:uiad persons 
a 6um if R*. 50 000 towards the price of the yarn 
which was to be alj l-t-d ageiU3t bills with Railway 
Receipt and Drift to be submitted by the accused 
persons through Banks after despatch of the goods 
contracted for. 

(8) That tho sa>d Mibaraja Kishangarh M ils Ltd., 
through their Agents, tbe abovenamed two accused, 
got the necessary permit No. CYC 10D/G/Prejan/1143 
of 20th April 1949. In favour of tbe Asiaro Stores from 
the Textile Commissioner of India, tbe supreme autho¬ 
rity in textile matter?, and thereafter began d;spitching 
bales of yarn from June 1949 and the first consign¬ 
ment arrived at Gauhati in July 1949. B?tweon July 
and September 1949, tbe petitioner's firm made a 
total payment of, including the aforesaid deposit of 
Rs. 50,000, the sum of Rs. 2,51,412 5-6 through Binks 
6gain.*t Railway Receipts, Invoices and Drafts cleared 
through the Banks covering 412 biles only of grey 
yarn oat of tho contracted quantity of 475 bales, in 
four consignments, and the accused psrjons did not 
despatch the remaining 63 biles. 

(9) That according to rules then previlent duo to 
Assam Government Control of Cotton Y'arn, the said 
bales on arrival At GiubAti, were freez-d by the Asiam 
Government and tbe same could only be cold on a 
Release and Dis:ribntion Order by the Tex'ile Commis¬ 
sioner of the Assam Government. 

(10) That on 31st August 1949, the Provincial Textile 
Commissioner of Asmara passed the Release Order 
covering tbe bales by his Memo So. TCP 72/49/204 of 
31-8-49, but tbe Dspaty Cimmissijner of Kamrap 
ordered the Assam Stcre3to 3sli 100 bale*ofl 0 8 ( 10 count 8 ) 
yarn oat of those goeds t> Gauhati Central Trading 
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Cooperative 8ooiety Lt4., by his latter No. DKGTX 
37/49/13 of 13-9 1949. 

(11) Thit on opening of some of the bale3 of yarn 
and on examination, the complainant's Ganbati Agents 
foond that the yarn wa3 not all up to the standard and 
quality of tae yarn contracted for. Tnereafter, on 27 9- 
49, the Assam Stores applied to the H*ad Teacher of 
the Government Weaving Institute of Gauhati for a 
test and report of the sample* of yarn. The said H?ad 
Teachers report of 3 11 49 revealed that oat of the 
six simples tested by him, not odo was of the standard 
10* (10 count*) and the coant number as well as the 
breakiog strength of the yarn supplied marked as 10* 
(10 counts) were mu:h under the average allowed under 
the law. 

(12) That the complainant, after the report of the 
Head Teacher of Government Weaving Institute got 
puspioious that the acoased had cheated him by passing 
of old, unsaleable low count yarn, but charging the 
scheduled pric* for 10*, sent samples of fonr bales to 
the Textile Commissioner of India (Bombay) whoso 
report showed that the acoased had committed whole¬ 
sale cheating and that they had sent to the oomplainant 
yarns not ordered and below the average standard. 
Complainant had a further te3t made of fonr samples 
by the Technological Laboratory of fhe Government 
sponsored Indian Central Cotton Committee whose 
report showed the same state of affairs. 

(13) Tbat learning of this state of affairs, the Textile 
Commissioner of ths Government of India had ordered 
that the Mills shou’d refaod Rs. 114-0 per 10 lb. of 
yarn from the price oharged and that the bale3 should 
be re-stamped in the preseoce of the Mills’ represen¬ 
tative, bat the Mills’ representative refused .to bo 
praent. 


(14) That the acoased persons applied false trad* 
descriptions of the bandies of grey yarn by makinf 
them 10* (10 counts) when, in fart, they were not so 
The acoased persons also deliberately cheated th< 
oomplainanfs Arm by invoicing and by perm t thi 
goods at 10s (10 counts) 0Uj „ knowing fully well thU the* 
wero not bo and thereby inducing the complainants 
firm to accept the said goods under a belief that the] 
were, io fact, of the standard oounte as represented anc 
to pay for them whiob they would never have done ha< 
they been not 80 deceived and ths oom^lainanta’firn 
eoffered heavy loas as they had to sell the goods at j 
maoh lower prioe. The accused have thus committee 
ofleacea under 8?. 417 and 420, Peaal Code, and ala< 
under 8s. G and 7, Merchandise Marks Act. Th« 
aooused have also cheated the complainants’ firm ir 
respect of 68 bales of yarn alleging them to be 22* anc 

w T an , ts) *? d lh * y wew f0UQ(J b J Governmen 
Weaving Institute, Gauhati, to bo of inferior count. 

The complainant, therefore, charges the accusec 
pereoos under Bs. 417 and 420, Penal Code and Si. ( 
and 7, Merchandise Marks Act (IV (4] of 1*89) anc 
prays that your hooour would be graolously pleased U 
issue process against them. 

i It J S ,a f th ® r P r »yed that warrants of arrest may bi 
lEsaed against the acoased. J 

Sd/Chothmal Sharma. 

4*4*1950 ” 

[a] The learned Magistrate examined Chowth. 
mall Bharma upon this oomplaint and the exa. 
mtnation recorded by the Magistrate is • 

RhLhfn?^ 88 ** 081 H ' ra,al Pa ‘ ni - anc 

rarh MMU d T M hey V* of ‘ he flr “ of a Kishan 

garh Mills Ltd., and accused Bhagchand ia the Mauag 

ing Agent. Joykamar Patni ia the main executive ol 

the Maoaging Agamy. Hlralal Patni ia the Diputj 

Managing Director. The Assam Storea of Fancy Ba«ai 

i > our Agent in Assam. I belong to the firm of Kriehne 


Chinlra Muralidhar and I am the Manager of that 
firm. We obtained a permit for 475 bales of yarn of 
various counts to be Bupplied at Ganbati. We arranged 
with the tbreeaesused for supply of the yarn according to 
specifications and deposited Kb. 50,G00 with them as 
advance. After that we made payment and the total 
amount paid was Rs. 2,51.412 and odds. They sup¬ 
plied 412 bales, and on the bales there were specification 
marks showing the trade description, that is to 6ay, 
the counts of yarns contained in the bales. We had 
these yarns examined, but the yarn did not ame with 
the descriptions given in the ba’c? and the yarn= 
were mixed aod of low coants and breaking strength. 
The yarn was tested by the H?ad Teacher of the 
Gaahati Weaving School and w*3 alao sent to the Textile 
Commissioner of India in Bombay and the result was 
as I have stated. I would no; have paid the money if 
I bad known that they would not supply according’to 
the permit. We have thus beenoheated and the acoased 
have also committed an offence under Sd. 6 and 7, 
Merchandise Marks Act. Bhabani Saha, the Head 
Teacher of tha Government Weaving Sohool, Gauhati, 
and others are my witnesses. Thsir names are giveo in 
the petition.” 

[3] Ur. Fakhruidin Ahmed for the com-, 
plaioaot conceded that nothing that i3 stated in 
paraa. 1-13 of the complaint constitutes an offence, 
lie, however, relied upon para. 14 and con¬ 
tended that the accused named in the complaint 
deliberately supplied a false trade description 
to the bundles of grey yarn, in that, whereas 
the contraot was for the sale of yarn of ten 
counts tensile strength, the yarn delivered, when 
tested, was discovered to be an average tensile 
strength of 8.75 counts, and thereby they 
cheated the complainant firm by obtaining from 
them a price for the yarn delivered to which 
they were not entitled, and also committed an 
offence under ss. 6 and 7, Merchandise Marks 
Act. 

[4] The petitioner’s case is this: The oontraot 
which is the enbjaot-matter of the oomplaint, 
was made on 16 th March 1949 by one Naraingdas 
Jain with the mill at Kishangarh, and was duly 
entered in the ‘ Sotoda" book of the mill and 
signed by Naraingdas Jain; on behalf of the mill 
it was signed by one Hiralal, a salesman of the 
mill; none of the three aooused persona personally 
had anything to do with the making of the oon¬ 
traot ; the yarn was to be delivered ex-mill 
at the stipulated price ; on 17lh Maroh 1949, 
Naraingdas Jain paid to the mill a sum of 
R3. 25,coo and another sum of Rs. l,CO,000 (one 
lao) on 14th Maroh 1949 for whiob receipts 
ware given to Naraingdas; in due oourae Nar- 
aiugdas gave instructions to the Mill to despatch 
412 bales of yarn to Assam Stores at Gauhati 
instructions whioh were duly complied with by* 
the mill in June 1949 ; the relevant Railway 
receipts, and hundis were made over to the 
Uentral Bank of India Limited at Ajmer in tha 
case of two consignments and to the Punjab 
National Bank Ltd., at Kishangarh in the oase ofv 
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ibe remaining two consignments; the amount of 
ihe bills paid by the banks was Rs. 2 01,412-15 6 
and the balance of Rs. 40,493-2-0 was adjusted 
against the deposit of rs. 1,26 000 held by the 
Mill. On 24th August 1943 the Mill called upon 
Narsinglas Jain for instructions in the matter of 
ihe despath of the remaining 63 bales of yarn 
and 959 baba of cloth the latter of which are 
not the subject matter of the complaint; Nar- 
siDgdas failed to give instructions in this bo- 
half, and the Mill sent reminder to him on 7 th 
September 1943 followed by a registered notice 
on 13tb September 1949 intimating Narsingdas 
that if he did not take delivery of the goods, 
too mill would sell the goods by public auction 
on his account; NarsiDgdas made no reply and 
the Mill advertised the sale of the goods, which 
were in due course sold by auction on 25th Sep¬ 
tember 1949 and 26'.h September 1949, the mill 
intimated Narsingdas that after giving him cre¬ 
dit for a sum of Rs. 5,92,207-10-0 being the sale- 
prooeeda of the goods realised at the auction, 
the balance still due from him was R3. 83,422- 
15-3 ; on 25th October 1949, the mill instituted a 
suit against Narsingdas in the Court of the 
District Judge, Kishangarh, being suit No. 1532 
of Sambat 2006, for the reoovery of a sum of 
Ra. 83,422-15 3 together with certain other 
amounts due from Narsingdas, amounting to a 
total sum of Rs. 1,92,516-6-3; on 1st December 
1949 the District Judg*, issued a writ for attach¬ 
ment before judgment against Narsingdas : 4 
months later on 4th April 1950 the present com¬ 
plaint was brought at Gauhati against the accused 
persons by one Chowtbmall Sharma. 

[5) Now, it is significant that the contract 
whioh the complainant Chowthmall Sharma has 
alleged in the complaint is also purported to 
have been made in March 1949, bnt equally 
significant is the faot that the date of the con¬ 
tract has been omitted from the oomplaint. 
Moreover, the contract alleged by Obowtumall 
Sharma is not in writing. This was admitted by 
Mr. Fakhraddin for the complainant. Mr. 
Fakhraddin also admitted the price at whioh 
the complainant firm is alleged to have tnught 
the yam. Mr. Fakhraddin further admitted that 
no reoeipt was obtained by the complainant firm 
or anybody else for the payment of Rs. 50,030 
alleged to have been made by tbe complainant 
firm to the mill. 

[61 We have set out the rival versions of the 
complaioant and the accused, not with a view 
to indioating our preference for the one to the 
other, but with a view to indicating how un¬ 
desirable it is, on tbe facts of this case, to 
permit a criminal Court to decide questions 
whioh a civil Coart is best suited to decide. It is 
obvious that if the present complaint were to be 


tried and decided by a Magistrate, he would 
have to decide such complicated questions as the 
formation of the disputed contract, including the 
p»rties thereto, the terms of the contract, its 
breach, whether the alleged breach of the terms 
as to countage amounts to a breach of the con- 
tract, or a breach of warranty and other allied 
que=tions. We do not think these questions can 
properly be decided by a criminal Court, 

[7] On the other hand, there is a suit insti- 
tuted by the mill in Baja 3 tban against Nareing- 
das Jain for the recovery of nearly two lacs of 
rupees arising out of the contract for the sale of 
475 bales of yarn and 3ome bales of cloth. The 
suit was instituted before the present complaint, 
It is true that in the suit filed by the mill in the 
Rajasthan Court, the complainant firm is not a 
party. But there is nothing to prevent the com¬ 
plainant firm from instituting a sait to enforce 
their rights, if any, arising from the breach of 
the contract as alleged in their complaint. 

[sl Apart from the fact that the issues invol¬ 
ved in the complaint are more appropriate to 
adjudication by a civil Conrt, we have come to 
the conclusion that, on tbe face of the complaint, 
no criminal offence has been made out. There 
is no allegation in the complaint that the com¬ 
plainant firm paid monies to the mill as a result 
of auy deception practised by the accused per¬ 
sonally. It is not the case of the complainant 
firm that the tensile strength of the yarn was 
personally tested by the accused persons and 
found to be below 10 counts, nor is it the case 
of tbe complainant firm that the accused persons 
stamped tbe yarn with their own hands as of 10 
counts, knowing it to be untrue. The stamping 
of tbe yarn was an act done apparently by the 
employees of the mill, and not by any of the 
accused personally. In the absence of any alle¬ 
gation by tbe complainant firm that the mill had 
deliberately delivered yarn stamped as of 10 
counts tensile strength, knowing it to be untrue, 
we do not think any question of deoeption arises 
within the meaning of S. 415, Penal Code. Tbe 
essence of cheating is first, deception, and theD 
inducing the person so deceived, to deliver pro¬ 
perty. Tbe fact that on testing the yarn it was 
found to be below 10 counts, is not necessarily 
evidence of deception. Moreover, the report, the 
only evidence in the case upon whioh Mr. 
Fakhruddin has relied, says that the average 
tensile strength of tbe yarn marked 10 counts 
was 8.75 counts. Mr. Fakhruddin conoeded that 
an allowance of b% is ordinarily made to provide 
variations in tensile strength of yarn owing to 
climatio and other conditions. The average ten- 
sile strength of the yarn delivered to tbe com¬ 
plainant firm ehonld then have been 9.5. 
According to the report, the average strength of 
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the Bpeoimens tested was S.75. Bat the report 
al 30 shows that certain Bpeoimens were of higher 
tensile strength, namely, over 10 counts, and 
some 12 counts. The presence of higher counts 
In the yarn stamped as ten counts negatives the 
suggestion of deception or intention to deceive. 
It is also to be observed that the specimens were 
tasted some 4 months after the goods bad been 
delivered — not at a place where, under the 
contract, the yarn was to be delivered, but at 
Gauhati, which is notorious for the hnmidity, a 
circumstance which might easily account, for a 
further deterioration of 76°6 in the tensile strength 
of the yarn delivered. 

[9] It was next contended that even if the 
complaint does not show a prima facie case of 
cheating, it shows a prima facie case under 
ss. 6 and 7, Merchandise Marks Act of 18S9. 
Section 6 contemplates applying a false trade 
(description. Assuming the description of the 
tensile strength of yarn amounts to trade descrip¬ 
tion, which, in my opinion, it does not from the 
fact that on testing certain specimens of the yarn 
described 89 io counts, they were found to be 
under 10 counts, it does not follow that a false 
trade description had been applied to the yarn. 
Nowhere i3 it stated in the complaint that when 
the yarn emerged from the mill in a manufac¬ 
tured state, the accused knew that it was below 
io counts, and that in spite of this knowledge, 
they applied a false trade description. For the 
same reason, it cannot be said that the com¬ 
plaint falls within the purview of s. 7 , Merchan. 
dise Marks Act. 

[10] We are satisfied that the complaint dia. 
closes no criminal offence, and that the proceed¬ 
ings taken upon the complaint must be set aside. 

[Ill We accordingly quash the complaint and 
the process issued against the acoused named in 
the complaint. The bail bonds if executed by 
any of the accused will stand cancelled. The 
rule is made absolute. 

[ 12 ] In oonolusion, I wish to observe that 
the Magistrate who entertained this complaint 
has not exercised that oare and oaution whioh 
was expected of him when he deoided to issue 
bailable warrants against each of the aooused in 
the sum of Rs. 20 . 000 , on the facts of this case 

[13] Bam Labhaya J. - I entirely agree 
with my Lord the Chief Justioe that the pro- 
ceedmgs in this case be quashed, bat I wish to 
add a few words. (After stating the faots his 
Lordship oontinned:) 

[14-16] The version given above suffers from 
some obvious defeots. The date of the contract, 
from whioh the oomplaint arises was not given. 
The name of the person who entered into the 
contract on behalf of the complainant’s firm is 


not disclosed. In the complaint and the state¬ 
ment of the complainant that followed it was 
not stated distinctly who represented the Mills 
when the order for the supply of yarn was 
placed. It was said in a vague way that the sum 
of Rs. so.cco was deposited with the accused. In 
the counter-affidavit put in on behalf of the 
complainant in this Court a clearer statement 
was made on this point. It wa3 stated that at the 
time of the contract the three accused persons were 
present ( vide Para. 6 of the counter-affidavit). 
The statement necessarily implies that there was 
some other person representing the Mills at the 
time of the contract. His name has not been 
disclosed. These defects may not be fatal to the 
complaint. They, however, raise doubts as to 
the bona fide nature of the complaint. The 
transaction related to 475 bales of yarn. The 
price of 412 bales came to about Rs. 2,60,000. The 
bargain is alleged to be oral and not supported 
by a receipt fcr a huge sum of Rs. 60,000 that 
was alleged to have been paid at the time of the 
contract. This fact seen in the light of omissions 
stated above make the alleged transaction ex. 
tremely unusual and strange. Added to these, 
there is another serious omission in the complaint 
which goes to the root of the matter. As stated 
above, all that is said about the three accused 
against whom the complaint has been lodged is 
that they were present at the time the order for 
the supply of yarn was placed. There is no 
allegation contained in the compaint or in the 
statement of the complainant made on 4th April 
1939 that the acoused personally entered into 
the contract or that they had any oriminal 
intent to cheat or defraud at that time. They 
are proceeded against as they happen to be 
Managing Agents of the Mills {vide Paras. 4 and 
5 the oomplaint). The element of oriminality 
which is alleged to exist in the case is brought 
out in Para. 14 of the complaint. It is alleged in 
this para that the accused persons applied false 
trade descriptions to the bundles of grey yarn 
by making them appear as containing io counts 
yarn when in fact they did not contain such 
yarn. The accused persons also, it was alleged, 
deliberately cheated the complainant’s firm by 
invoicing the goods of io oounts knowing full 
well that they were not so and thereby induced 
the complainant’s firm to accept the said goods. 
It would be noticid that acts attributed to the 
accused are not stated as their personal aote 
Paragraph 16 of the counter-affidavit from the 
complainant’s side bringB this aspect of the matter 
into dear relief. It is stated in this para that in 
the case of the yarns under dispute, the usual 
formalities were observed: 


a • “v. u 1 * Mills, the Managfo 

Agent* ol which are admittedly the three scoured pm 
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eons, obtainedil e permit frcm the Textile Commissioner 
of Governmett cf Inin and beran despatching tho 
jams to Assam Stores, Gaubati, marking tbe package; 
with :bo quality of the yarn and the price died by 
tbent acd realising tbe price of tbe goods through 
Banks from tbo complainant's Firm KrishnachaDdra 
Moralidhar of Calcutta." 

In plain words it was stated that the Mills 
obtained the permit and sect the goods. In 
Pars. ia, the responsibility for marking tbe goods 
was fixed on the Mill’s Executives. Their names 
were not mentioned. A direct statement that the 
three accused were personally liable for applying 
false marks was, to say tbe least, avoided. The 
accused were described as tbe Managing Agents. 
They were thus made responsible for every 
tbirg done in the Mills in connection with the 
consignments in question and have been 
sought to be made liable in their capacities a3 
Directors of tbe Managing Agency. That, this 
was the idea underlying the complaint is also 
indicated by tbe fact that learned counsel for 
the complainant-respondent relied on Empercr 
v. Dhanraj Mills Ltd., A. I. it. (30) 1943 Bom. 
182 : (44 Cr. L. j. 57i) for showing that a Corpo. 
ration can be guilty under 8. 6, Merchandise 
Marke Act. This case, however, dees not help 
him. In that case tbe complaint w .13 not against 
any of the Directors concerned with the manage- 
ment of the Company but it was against tbe 
Company itself. Assuming that a Company can 
be prosecoted under tbe Merchandise Marks 
Aot, tbe complaint ought to be against the Com¬ 
pany. This is intelligible as it would not be pos- 
sible in most cases to fix responsibility for 
giving false description on individual employee 
of the Company who may have been responsible 
for it. If it could lie established that the descrip¬ 
tion on tbe bales or on the yarn wa3 false, a 
prima facie case may be made out sgainst tbe 
Company but not necessarily against individuals 
who constitute the managing agency of the 
Company. The liability for false description, if 
any, would be of the Mills and it would be for 
tbe Company to show that if there is any false 
description, it was cot with intent to defraud. 
The existence or proof of false description by 
itself would not make out a case against the 
Directors of a Company, who are aoting as 
Managing Agents of the Manufacturing Mills. 
In these circumstances it is fairly obvious that 
no basis for criminal liability ha3 bsen disclosed 
against the three accused personally. 

[17] Accused 2 , tbe petitioner before us, 
has given bis version in tbe petition of revision 
which is supported by an affidavit. His case i3 
that there was a contract between one Nursing- 
das Jain and the Mills at Ki3haDgarh for Iho 
supply of 475 bales of yarn. It wa3 entered in 
"Sowda ” book of tbe Mills. It was eigned by 


Narsingdas Jain, who placed the order with tho 
Mills. The order was not limited to 475 bales oi 
yam; 1322 bales of cloth had also to be suppli. 
ed. Tho Mills were represented by their sales- 
man and none of the accused was present at tbe 
time of this transaction which came on 16th 
March 1949. 

[18] On 17th March, a sum of its. 36,000 
and on 24th March another sum of rupees 
one lakh were paid as deposits towards tie 
price of the goods required to be supplied later. 
It was alleged that this money whioh Nursing, 
das Jain paid wa3 obtained by him from Ki. 
shanchand Muralidhar’s Indore Firm whose 
account at Kishangarh he used to operate. Per¬ 
mits were obtained from tbe Textile authorities 
by the Mills in the name of various parties 
under instructions, written and verbal, from 
Nursingdas Jain. The permit for despatch of 
475 bales of yarn was obtained in the name of 
Assam Stores, Gauhati, and 412 bales of yarn 
were sent to Assam Stores, Gauhati, in June 1949 
and tbe amount recovered against railway re. 
ceipts and hundis was shown as Rs. 2,01,412.16-6. 
The balance of tbe price, viz., R?. 40,498-2-0 was 
adjusted from the initial deposit of Rs. 1,26,000. 
As no instruction was received from Nursingdas 
Jain for tbe balance of 63 bales of yarn and 
969 bales of cloth, notices were sent to him. No 
reply was received to the registered notice of 
1.3 th September 1949. The Mills after publishing 
a notice on 19th September 1949 for auction oi 
tbe goods, add them in open auction on 26 th 
and 26th September 1949. The difference payable 
by NursiDgdas Jain on tho transaction came tc 
Rs. 82,422.15 3. He bad other transactions with 
the Mills. His total liability on all the transac¬ 
tions came to Rs. 1,92,516-6 3, and a suit was 
instituted against him on 25th October 1949 for 
the recovery of this sum. 

[19] The points which arise for determination 
from the two conflicting versions are: 

(l) Whether the complainants' firm entered 
into an oral contract with the Mills directly 
without the intervention of Nursingdas Jain and 
if so, when and by whom were the parties to 
the contract represented ? (2) What sum, if any, 
wa3 paid on behalf of the complainants’ firm on 
the date of tho contract ? (3) What were the 
term 3 of the contract? (4) Was any breaohof the 
contract committed by the Mills ? (5) Whether 
the yam supplied did not answer the quality 
and the standard stipulated for and was a false 
description marked on them ? (6) Were the three 
accused responsible for false description of the 
goods personally or was it with their knowledge 
or under their directions that the false descrip¬ 
tion was applied and was the false description 
applied with intent to defraud ? ( 7 ) Could all 
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the accused be held responsible (or false descrip¬ 
tion by virtue of their position as Managing 
Agent?, even if they had no personal knowledge 
that a false description within the meaning 
of the Merchandise Marks Aot had been applied 
to the consignments ? 

[20] A mere statement of the questions which 
arise for decision shows clearly that comphcat. 
ed questions of fact and law arise for decieion 
in the case and that a criminal Coart is not the 
proper forum for the decision of such cases. 

[ 21 ] Parties should not be encouraged to resort 
to the criminal Courts in cases in which the 
points at issue between them are such that they 
can more appropriately be decided by a civil 
Court. Any tendency on the part of the litigants 
to take a short cut by instituting a complaint 
where a suit is the proper remedy should be 
oheoked by criminal Courts and they should be 
on their guard against lending aid to such pro- 
cednre. The correctness of this view ba 9 not 
been questioned. Its application to the facts of 
this case seems equally unquestionable. Tho 
question whether there wa3 a false description 
of the goods would admittedly depend on ex- 
pert testimony. Aooording to the complaint, 
about li samples presumably from 14 bales 
were examined. These samples were taken out 
by the agents of the complainants’ firm. No 
less than 412 bales of yarn were received at 
Ganbati. The bulk of the yarn baB not been 
tested. It ig pointed out that experts may 
differ, and olimatio condition in Assam may 
possibly have affected the quality of a part of 
the yarn to some extent. These are all possibi. 
li ties. The very foundation of the complaint, 
viz., the alleged oral contraot and its items, is in 
dispute. The question whether there has been 
any breach and whether that breach amounts 
to an offence on the part of the parsons pro¬ 
ceeded against is another substantial issue in 
the matter. It is not disputed that difficult 
questions o law and fact do arise. The learned 
ooungelreahsing this urged in the alternative 
that the complaint could at least be proceeded 
with so far as the oase under the Indian 

Aot iB 00 ^rned. He 
urged that the allegations in the complaint do 

make out a case under this Act. It ia alleg. 
ed that a substantial quantity of yarn was 

K b ?\u* ad U i3 °° n ^ d6d 

this is all that the ojmplainant need prove 

TnkTv 08 , 0ut a /««« 0“e under the 
Indian Merchandise Marks Aot. The learned 

oounsel, however, iguores the fact that where 

description of the goods is proved to be false it 

ISE to . tha , ao ° u30d 10 show that there was'no 
intention to oheat or defraud. The question of 

intention, therefore, does arise. Even in the 


Bombay oase that was relied on by him, Em¬ 
peror v. Dhanraj Mill Ltd. y A. I. R. (£o) 1943 
Bom. 18 2 : (44 Cr. L. J. 674), it was remarked by 
the learned Chief Justice in relation to the case 
before him that 

“Borne pieces wore correctly stamped aod some werj 
even longer than the figore with which they were 
stamped; which facta =uggest inrufficicDl cbeckir.; 
rather than a fraudulent design. 

The question of criminal intent, therefore, 
would arise and will have to be decided on a 
oareful expert examination of the entire quan¬ 
tity of yarn supplied. Besides this, the proof of 
fahe description alone may make out a prim, 
facie case against th6 oompany but not neces. 
sariiy against the Managing Agent personally 
So, a oase under the Indian Merchandise Mark? 
Act would involve substantially the same ques¬ 
tions as would arise if the complaint were under 
Ss. 417 and 420, Penal Code, alone. 

I 22 ] Another factor which has an important 
bearing on the question whether the complaint 
is bon a fide is the obvious delay in instituting 
the complaint. The complainants’ firm had 
received all the reports from experts by 7 th 
January i960. This complaint was not lodged 
till 4th April 1950. The suit against Narsingdas- 
Jain with whom the oonlraot for the supply of 
476 bales of yam along with cloth was made (ac¬ 
cording to the petitioner) was instituted on 25th 
Ootober 1949. Narsingdas Jain was said to have 
received as. 26.000 that he had paid as deposit 
in March to the Mills from the aocount of the 
Indore Firm of Kishenchand Muralidhac (oom- 
plainants’ firm). He wa3 also described as a 
partner of a firm in some transactions at 
Kiahangarb. These allegations about Nursingdas 
Jain contained in Para. 6 of the petition to this 
Court are not all denied. All that was said in 
answer to para. 5 of the petition was that the cor- 
reotneES of the statement was not admitted and 
the deponent was not aware of the fact that 
Narsingdas Jain made any payment in connec¬ 
tion with the contraot in question by obtaining 
money from the Indore Firm (sic) not correct 
to say that Nursingdas Jain was a partner in 
the transaoticn out of which this case arises. 
There is an implied admiesion that he wa 3 & 
partner in other transactions. As regards the 
alleged withdrawal of the money by Nursingdas 
Jain from the account of the Indore Fi rm 
of the oomplainants, ignorance was pleaded 
The petitioner’s version of the olalm dne* 
substantially form the subject-matter of iha 
suit instituted against Nursingdas Jain. He 
is said to have denied the existence of * 
vahd contract with the Mills. The complaint 

really a 00an terblaat to 
the suit and has been instituted with a view 
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to obtaining a settlement of the dispute by put- 
iing pressure on the Mills. It i3 not easy to 
avoid thi3 impression. From the facts as stated 
-.bove it is eafe to conclude that the complaint 
is an attempt to obtain from the criminal 
Courts in Assam a decision on matters which 
are pre-eminently fit for determination by a 
civil Court. It i3 apparent that the case is of an 
exceptional nature and a bare statement of the 
faots is enough to show that the case is fit for 
interference at this stage. The dispute is of 
a civil nature and can more appropriately be 
decided in a civil Court. Both parties have 
claims against the other. They arise out of a 
contract. Some complicated questions are also 
nvolved and a decision on these questions in. 
volves an elaborate and a very prolonged 
enquiry. 

[23] The learned counsel for the respondent 
has drawn our attention to Hariram Onkar v. 
iff Radha Jairam, A. t. R. (30) 1913 Nag. 327 : 
(45 Cr. L. J. 175). The broad proposition laid 
down in this case i3 that proceedings can only 
be quashed when no offence whatever is di3- 
olosed or when the prosecution is bound, on the 
face of it, to fail, or for some other oause 
squally powerful. We agree with this statement 
of law. But on the peculiar fact3 of this case 
and for reasons given above, we hold that 
interference is fully justified. I, therefore, agree 
that the proceedings be quashed. 

V.R.B. Proceedings quashed. 

A. I. R. (37) 1950 Assam 208 [C. N. 73.] 

Thadani C. J. and Ram Labhaya J. 

Maitham Dania—Appellant v. Ritu Kai - 
■j arta and others—Respondents. 

Second Appeal Nd. 12 of 1950, D/- 11th August 1950, 
from judgment and decree of Addl. Sub-J., L. A. D., 
D/- 23rd November 1949. 

Civil P. C. (1908), O. 41, R. 33-Power of appel¬ 
late Court to take notice of subsequent events. 

The power to make further or other decree or order 
under R. 33 as the caae’may require, would justify con¬ 
sideration of events taking place after the institution of 
;he suit in proper case3. There would not, therefore, bo 
any excess of jurisdiction if the appellate Court takes 
aotioe of facts which entitles a plaintifl to a relief 
which though claimed in the plaint could not be given 
to him on the date of the suit. Normally, and as a 
general rule, a Court of appeal in considering the 
correctness of the judgment of the Court below is to 
confine itself to the state of the case at the time when 
the judgment was given. But in exceptional cases it 
may depart from this rule in order to shorten litigation 
or to achieve the ends of justice. [Para 10] 

Where the suit for redemption was not premature 
but the relief claimed was that redemption or delivery 
of possession of the property be decreed without pay¬ 
ment of mortgage money on the ground that the 
charge had been extinguished by operation of law and 
this relief was not available to the plaintifl on the 


date of the suit, but became available daring the pen¬ 
dency of the appeal, it was held that the appellate 
Court could grant such relief. [Paras 8 and 14] 

Annotation : Civil P. C., O. 41, R. 33, N. 4. 

J. iV. Borah —for Appellant. 

P. N. P.oy—lot Respondents. 

Ram Labhaya J. —This is an appeal from 
the judgment and decree of the Additional Sub- 
Judge, L. A. D., dated 23rd November 1949 by 
which the order of the trial Oourt decreeing 
plaintiff’s claim was affirmed. Defendant has 
appealed. 

[3] The suit was for redemption of a mort¬ 
gage alleged to have been made by a registered 
instrument for a eum of Rs. 80 in 1937. The pro- 
perty in question was 5B 14 Ls. of land. It was 
prayed that redemption be allowed without pay¬ 
ment of the mortgage money as the mortgage 
had been extinguished by operation of law, viz., 
under S. 9, Assam Money-lenders’ Act as amen¬ 
ded by Aot VI [6] of 1943. 

[3] The defence raised was that the property 
bad been sold to the defendant in 1933-34. This 
has been negatived by the two Courts below. The 
finding is on a question of fact and is not assail¬ 
able at this stage. The learned counsel for the 
appellant, therefore, has not challenged this 
finding. 

[ 4 ] The trial Court found that the mortgagee 
had been in possession for 9 years from the date 
of the mortgage. The usufruct of tho land for 
9 years was, according to the learned trial Judge, 
more than double the consideration of the mort¬ 
gage. Plaintiff was thu9 found entitled to a 
decree for possession of the property without 
payment of the mortgage money. 

[ 5 ] The learned Sub Judge has affirmed the 
decree but on a different basis. He has come to 
the conclusion that the mortgage charge could 
be extinguished under 8. 9 (2) (1) only after the 
expiration of 12 years from the date of the exe¬ 
cution of the mortgage deed. As this period had 
not expired on the date of the suit and even on 
the date of the decree of the trial Court, the 
learned Sub Judge was of the view that the 
decree for possession without payment of the 
mortgage money could not have been passed by 
the Munsiff. He, however, affirmed the decree 
on the ground that the period of 12 years also 
had expired before the date of the hearing of 
the appeal and the mortgage then stood com¬ 
pletely discharged. 

[6] The learned counsel for the appellant 
urges that on the date the suit was instituted 
the plaintiffs could not ask for possession of the 
property without payment of the mortgage 
money. His contention is that the suit, in these 
circumstances, was premature, and any cause of 
aotion that may have accrued during the pen¬ 
dency of the appeal oould not have been taken 
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notice of. The suit ehould have been dismissed 
and the plaintiffs directed to institute a fresh 
suit. 

[ 7 ] We think the argument is not well found, 
ed. The suit was essentially one for redemption. 
There was a causa of action for the suit for 
redemption of the property. There was no im- 
pediment in the way of the plaintiffs asking for 
redemption on payment of money. The oause of 
action existed for a redemption suit therefore. 

[Sj The relief claimed was that redemption or 
delivery of possession of the property be deoreed 
without payment of mortgage money on the 
ground that the charge had be9n extinguished 
by operation of law It is not disputed that this 
relief was not available to the plaintiffs on the 
date of the suit. But it became available during 
the pendenoy of the appeal, in the lower ap. 
pellate Court. The ordinary rule is that the 
rights of parties must be determined as at the 
date of the action, and not on the basis of rights 
which accrued to them after the institution of the 
suit. This rale should not apply to this case. It 
cannot be said that plaintiffs had no cause of 
aotion for the suit. The relief that was claimed 
on the basis of aotion was in excess of what they 
were entitled to. But they became entitled to 
the relief olaimed later on. It would be exten. 
ding the operation of the rule if it is applied to 
the oiroumBtances of the case before us. 

[9] The rule itself has not been followed con¬ 
sistently in all the High Courts. A redemption 
suit whioh waB premature was dismissed in 
liangayya Naidu, v. Batanna Simon, a. 1 . R. 
(13) 1926 Mad. 694 : (94 I. o. 639) even though 
the cause of aotion had aoorued to the plaintiffs 
after the institution of the suit. But in Tulsi 
Bam v. Dina Nath, A, I. b. (13) 1926 Lah. 146 : 
(891, o. 833), the view taken was that if a suit 
was premature at the date of its institution, it 
should not be dismissed if the oause of aotion has 
accrued after the institution of the suit. 

[ 10 ] We need not resolve this oonfliot of 
authority on this point as in the opinion that we 
have taken of the matter the rule above stated 
has no application to the faots of this case The 
powers of the appellate Court have been des. 
cribed m o. 41, R. 88. Civil P. C. This rule was 
introduced in the Code in 1928. It oonfera on 
the appeHate Court the power to pass any decree 

ana make any order whioh ought to have been 

S d °' and paaa or “ake such 
further or other deoree or order as the oase may 

reqmre. The power to make farther or other 

aeoree or order as the oaee may require woold 

AT'*™" 0 * of eventB tabiog Place 
after the institution of the suit in proper oases 

6X0883 -° f iarisdiQ ‘ ion * 
moTZ/27 the P0W6r 40 4110 ap - 


pellate Court under o. 41, R. S3 the Court takes 
notice of facts which entitled a plaintiffs to a 
relief which though olaimed m the plaint could 
not be given to him on the date of the suit. 
Normally, and as a general rule, a Court of ap¬ 
peal in considering the correctness of the judg. 
raent of the Court below is to confine itself to 
the state of the case at the time when the judg¬ 
ment was given. But in exceptional casss it may 
depart from this rule in order to shorten 
litigation or to achieve the end3 of justice. 

[ 11 ] In Derasadh Dtshnots v. B-nti Bam, 
A. I. R. (27) 1940 Lah. 194 (l8S 1 . C. 616), Dalip 
Singh J., held that where a suit when instituted 
wae premature bnt had ceased to be premature 
in appeal, the question whether it should be 
deoreed or not was a matter within the discre¬ 
tion of the appellate Court. 

[ 12 J In Pandurang Narayaiiv. Ramchandra, 
A. I. R. ( 17 ) 1930 Bom. 554 : (51 Bom. 902), a 
Division Bench of the Bombay High Court held 
that the Court was not precluded from taking 
cognizance of events which have happened since 
the filing of the suit or appeal. 

[13] The learned counsel for the appellant 
has not been able to oite any authority in sup¬ 
port of the contention that in the oircumstanoea 
of the oase the lower appellate Court exceeded 
its jurisdiction in allowing the relief whioh the 
plaintiffs became entitled to during the pendenoy 
of the appeal. 

[14] We think the power to take notice of 
subsequent events did exist in this oase parti¬ 
cularly as the euit for redemption was not pre- 
mature The exercise of the power is fully 
justified on faots. It would not have been fair or 
just to force tbe plaintiffs either to pay the 
money whioh was not due or to institute another 

[ 16 ] We see no reason to interfere. The ap. 

19 Reties shall bear their own 

costs in this Court. 

[i6J Thadanl C. J.—I agree. 

Appeal dismissed. 

A. I. R. ( 37 ) iggo Assam 209 [C . N. 74 ] 
Thadani A. C. J. 
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po 2 FC:=icn emanating from the patta-holder himself, In 
which case obviously he cannoi claim the rights of a 
patta-holder and claim that the annual patta be issued 
to him. [Para 3] 

C. Lahkar —for Appellant. 

K. C. Goswami—lor Respondent. 

Judgment—This is an appeal ^against the 
decision of the learned A. D. C., Kamrap, dated 
4 th March 1917, by which he ordered that the 
annual patta should remain in the name of 
Balabox Agarwalla and refused to recognise the 
possession of the present appellant. 

[ 2 ] Mr. Lahkar for the appellant has conten¬ 
ded that it has been found as a fact that the 
appellant was in possession of the land, although 
the respondent was nominally the patta-holder, 
and having regard to the long possession of the 
appellant, the patta should have been granted 
to him and that the name of the respondent 
should have been removed from the patta. 

[ 3 ] There is no substance in the contention. 
An annual patta, until it is either cancelled or 
notice of non-renewal given to the patta-nolder 
by the authorities concerned, confers good title 
upon the person to whom the patta is issued. 
The possession of a psrson other than the annual 
patta-holder is irrelevant. His possession might 
be that of a trespasser or a permissive posses¬ 
sion emanating from the patta-holder himself 
in which case obviously he cannot claim the 
rights of a patta-holder and claim that the 
annual patta be issued to him. 

[4] There is no reason to interfere with the 
judgment of the learned A. D. C. The appeal 
is accordingly dismissed, with no order as to 
costs. 

V.S.B. Appeal dismissed. 


A. I. R (37) 1950 Assam 210 [C . N. 75.) 
Thadani C. J. 

Gayanath Mandal — Appellant v. Dhrula 
B azan ka — Respondent . 

R. A. No. 75 of 1949, D/-22nd December 1949. 

(a) Assam Land and Revenue Regulation (I [1] 
of 1S86), S. 81 —Maintainability of application by 
ostensible purchaser. 

Section 81 refers to an application by anybody 
whatsoever. Hence, a purchaser having ostensible title to 
property, which has been sold at a revenue auction, i6 
not debarred from applying under the provisions of 
that section on the ground ol hardship cr injustice. 
Whether the feller Lad or had rot title to the proper¬ 
ty is not material to the n attainability of bis appli¬ 
cation. [Para 2] 

(b) Assam Land and Revenue Regulation (I (11 
of 1886), Ss. 81, 74 (2) — Property sold in contraven¬ 
tion of S. 74 (2) — Revenue sale set aside. 

A revenue sale of property held i efere the expiration 
of the period of thirty da>e mentioned in S. 74 »2) 
being not in accordance with the provisioDB of the 
Regulation is liable to be eet aside under S. 81. 

[Para 3] 


D . N. Medhi—loz Appellant. 

B. C. Barua—lor Respondent. 

Judgment. — This i 9 an application under 
B. 81 , Assam Land and Revenue Regula. 
tion, ty one Gayanath Mandal seeking to eet 
aside a revenue sale on the ground of hardship. 

[ 2 ] A preliminary objection has been taken 
by Mr. Barua for the respondent to the effect 
that an application by the petitioner who has no 
locus standi does not lie under the provisions 
of 5 . 81 of the Regulation. Section 81 is in these 
terms: 

1 he Provincial Government may, on application 
made to them at any time within one year of a sale 
becoming final under S. 80, eet the sale aside on the 
ground of hardship or injustice.’* 

Manifestly it refers to an application by any¬ 
body whatsoever. In this case, the applicant is a 
purchaser of the property sold at a revenue auc¬ 
tion from one Biswanath Agarwalla for a sum 
of Rs. 1000. Apparently on the strength of the 
sale.deed, he bases his title to the property, and 
I do not think it can be contended that a per- 
son having ostensible title to property, which 
has been sold at a revenue auotion, is debarred 
from applying under the provisions of s. 81 of 
the Regulation on the ground of hardship or in- 
justice. Whether the eeller bad or had not title 
to the property is not material to the maintain¬ 
ability of an application under S. 81 of tbG 
Regulation. 

[3] In this ca38, the allegation of the appel¬ 
lant is that the property which is situated in a 
village bazar, measuring approximately i of an 
acre, was sold at R9. 12. when the market value 
of the land in that locality was in the neighbour¬ 
hood of R9. 1000. Mr. Medhi for the appellant 
has contended that in this caee the sale is liable 
to be eet aside on the ground of injustice within 
the meaning of S. 81 of the Regulation in that 
the sale has not been conducted in accordance 
with the provisions of the Regulation. He has 
referred to 8. 74 of the Regulation which is in 
these terms: 

"74. (1) Every sale under this Chapter shall be made 
either by the Deputy Commissioner in person, or by 
an officer specially empowered by the Provincial 
Government in this behalf. 

(2) No such sale shall take place on a Sunday or 
other authorized holiday, or until after the expiration 
of at least thirty nays from the date on which the list 
of estates has be* n published under S. 72. 

(3) The Deputy Commissioner may, from time to 
time, postpone the sale, and every postponement of sale 
of a permanently settled estate shall be reported to the 
Commissioner or iwhere there is no Commissioner) to 
the Provincial Government.” 

Seotion 74 refers to S. 72 which is in these 
terras: 

"72. (1) If the Deputy Commissioner proceeds to 
sell any property under S. 70, he shall prepare a state¬ 
ment in manner prescribed, specifying the property 
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T?hicb will be sold, the time and place of sale, the 
Tevenue assessed on the property and any other parti¬ 
culars which he may think necessary. 

(2) A list of all estates for which a statement has 
been prepared under aub*s. (1) shall be published in 
manner prescribed, and the copy of the statement relat¬ 
ing to every suoh estate shall be open to inspection 
by the public free of oharge in manner prescribed. 

(3) If the revenue of any estate for which a state- 
„ meat has been prepared under sub-s. (1) exceeds five 

hundred rupees, a copy of the statement shall bs 
published in the official Gazette. 

(4) When the arrear has accrued on an estate, cot 
being a permanently-settled estate in the district of 
Sylbet, a copy of the statement prepared under eub- 
s. ( 1 ) shall be served on the defaulter, or, if he cannot 
be found, posted on the estate in manner prescribed. 

(5) When the arrear has aooraed on a permanently, 
settled estate in the district of Sylbet, a copy of the 
statement shall be posted on, or in the vicinity of, the 
estate in manner prescrlbod and, if any proprietor of 
the estate has registered his name and address in the 
manner prescribed, a copy of the notice shall be des¬ 
patched to him by post iu a registered cover to that 
address. 

(6) In making rules prescribing the maimer of regis¬ 
tering names and addresses for the purposes of sub- 
a. (6), the Provinoial Government may impose a fee for 
auch registration and may fix a period after which such 
registration will, unless renewed, become void.” 

Sub-section ( 2 ) of S. 72 refers to the manner in 
which the liet of all estates shall be published, 
and the manner is laid down in R. 186 of the 
rules for recovering arrears framed under 
<;hap, v, part ii, Land Revenue Manual, Rule 186 
reads as follows : 

M I$$. The list of estates referred to in the foregoing 
rule shall be published—fa) in the Court of the Revenue 
Officer by whom it has been prepared ; (b) at the office 
cf tho sub-Deputy Collector in whose cirole the estate is 
situated; (c) at the Office of the Tahsildar or house of 
4he mauzadar within whose tahail or rnauza tho defanlt- 
ing estate lies and (d) where gaonbura* are employed, 
on the signboard of tbo gaonbura within whose oharge 
the defaulting estate falls. 

136A. The sale statement mentioned in R. 135 shall 
he served under anb s. (4) of S. 72 of the Regulation on 
*he defaulter or, if he oannot be found, It shall be 
posted on a conspicuous part of the estate." 


It is not disputed that tho list of estates, S 3 pi 
pared by the Deputy Commissioner, was publis 
ed in this oase in the Court of the Reven 
Offiosr on 19th February 1949, at the Offioe 
Ihe Sub-Deputy Colleotor on 18th February 19 
at the Offioe of the Mauzadar on 16 th Februa 
1949, and on the sign-board of the gaonbura i 
18 th February 1949. The last date on which t 
publication was made in terms of ol. (a) 
R. 13 6 was on 19th February 1949. Thirty da 
within the meaning of sub-s. (a) of S. 74 of t 
Regulation, expired on 20 th Maroh 1949, but 
is common ground that the sale was effeoted i 
16th March 1949, dearly, therefore, the sale w 
not in accordance with the provisions of t 
iWgulation, 


[4] In this view, I aet asie the sale on usual 
term3. The appeal i9 allowed accordingly. 

v.S.B. Appeal allGiced. 

A. I. R. (37) 1930 Assam 211 [C.N. 76.] 

Thadani C. J. and Ram Labhaya J. 

Kanakeswar Bora—Complainant v. Asatu 
Kalita and others — Accused. 

Criminal Reference No. 9 of 1949, D/- 21-11-1949. 

Criminal P. C. (1898), Ss. 258, 259 — Charge 
framed—Complainant and his witnesses remaining 
absent—Acquittal ot accused—Legality oi. 

After examining the complainant and his witnesses 
the Magistrate framed charges against accused under 
Ss. 379 and 426, Penal Code. But when he found both 
the complainant and his witnesses absent on the data 
to which the trial was adjourned he passed an order to 
the effect that the accused were not guilty and that 
thoy were acquitted under S. 253 (1), Criminal P. C. 

Held, that the procedure adopted by the Magistrate 
was not warranted by law and that if the complainant 
and his witnesses were absent on the adjourned date 
tho Magistrate should have seoured their presence by 
coercive process; their absence wa3 not a ground for 
acquitting the accused. (Para 3] 

Annotation : Cr. P. C., 8. 253, N. 3; 8. 259, N. 9. 

J. C. Sfedhi—tor Complainant. 

Judgment.—Tbi9is a referenoe made by tho 
learned Sessions Judge of Upper Assam Districts 
under the provisions of s. 438, Criminal P. 0., in 
the oaBe of one Kanakeswar Bora v. 

Kalita and 4 others. 

[ 2 ] The complainant, Kanakeswar Bora, 
brought a complaint before the Senior Magis¬ 
trate, Jorhat, in which be alleged that on 2 nd 
February 1948, the acoused persons (respondents 
in this oase) at about 8 P. M. met him on the 
road and stole a money-bag from his posses¬ 
sion containing Rs. 260 . The Senior Magis- 
trate, Jorhat, transferred the oase to the 2 nd 
Class Magistrate, Jorhat, who examined the 
complainant on oath and sent the complaint to 
the Police for report; on 24th May 1948, on 
receipt of the report from the Polioe, the 
learned 2nd Class Magistrate issued process 
against the aooused persons under ss. 379 and 
323, Penal Code. The aoaussd apparently did 
not respond to the summons and the learned 
Magistrate issued warrants against them on 21 th 
June 1948, ana 20th July 1948. On 20th September 
1948, the Magistrate examined the oomplainanfc 
and 4 of his witnesses; on 6th ootober 1918, he 
framed ohargea against the accused Asatu Kalita 
ana Bopai under ss. 379 and 426, Penal Code, 
and discharged the other aoouaed persons under 
S. 263, Criminal P. 0. On 23rd Ootober 1948 , the 
oomplainant’s witnesses failed to appear and the 
oase was adjourned to 20kh November 1948, on 
whioh date also the complainant and his wit¬ 
nesses were absent. The learned 2nd Class 
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Magistrate then proceeded to pass the following 
order : 

‘'Complainant absent ana no cause shown. The 
defence is ready. The P. Ws also are absent and are 
not presented for cross-examination, and no can^e is 
shown for the absence Under the circumstance*, I do 
not Cnd the accused guilty under Ss. 379/426, Penal 
Code, and I acquit the accused under S. 253 (1), 
Criminal P. C” 

[ 3 ] The learned Sessions Judge points out 
that the order of the learned 2 nd Class Magis¬ 
trate acquitting the respondents cannot be main¬ 
tained in the absence of a juogment in accordance 
with the provisions of 8. 267, Criminal P. 0., 
holding that there were not sufficient reasons 
to convict the respondents- We think the proce¬ 
dure adopted by the learned 2 nd Class Magis¬ 
trate was not warranted by law, and that if the 
complainant and his witnesses were absent on 
20th November 1948, the learned Magistrate 
should have secured their presence by coercive 
process; their absence was not a ground for 
acquitting the accused. 

[4] We accordingly set aside the order of 
acquittal passed by the learned Magistrate and 
remand the case for re trial from the stage at 
which the learned Magistrate committed the 
particular illegality. Wo direct the learned 
Magistrate to secure the presence of the com¬ 
plainant and his witnesses for further cross- 
examination after charge by such means as are 
authorised by law, and thereafter to call upon 
the respondents to lead evidence in their defence, 
if they so desire, and after hearing arguments, 
to dispose of the case according to law, bearing 
in mind the provisions of S. 367, Criminal P. C. 

V.3.B. Case remanded. 


A. I. R. (S7) 1950 Assam 212 [C. N.77.] 
Thadani Ag. C. J. 

Paharatdin Ahmed — Appellant v. Bhatti 
Bangaon Co-operative Fishery Society — Res¬ 
pondent. 

Revenue Appeal No. 45 (m) of 1949, D/-22nd August 
1949. 

(a' Assam Land and Revenue Regulation II[1] of 
1886)—Rules under. R. 190-A—Settlement of fishe¬ 
ries otherwise than by auction—Provincial Govern¬ 
ment if can order settlement. 

When a S D. 0. or Deputy Commissioner decides to 
settle a fishery otherwise than by an auction sale, he i3 
obliged to communicate to Government the name of 
the person on whom the fishery is proposed to be set¬ 
tled. But that doc3 not mean that the Provincial 
Government can make a counter proposal as regards 
tho person upon whom the S. D. 0. or Deputy Com¬ 
missioner should settle the fishery. There 13 no rale 
which empowers the Provincial Government to name 
the person upon whom the S D. 0. or the Deputy 
Commissioner is obliged to settle the fishery. 

[Para 6] 


Where the order of the S D. 0. settling the fishery 
otherwise than by auction was influnced by the order 
of the Provincial Government, held that the order 
could not he upheld. [Para 7] 

(b) Assam Land and Revenue Regulation (I [1] 
of 1885) - Rules under, R. 190 — Appeal against 
Government order. 

The order of the Provincial Government settling a 
fishery otherwise than by auction is an order againit 
which no right of appeal 13 given under the Regulation. 

* [Para 81 • 

P.. K. Choudhurx and J. C. ZIedhi — 

for Appellant. 

K. R. Barman, Government Advocate — 

for the Crown. 

B. N. Deka—ioz Respondent. 

Judgment.—This is an appeal purporting to 
be an appeal under K. 190 of tb6 Rules framed 
under the Assam Land and Revenue Regulation. 

[a] The facts of the case are these: On 2nd 
December 1948. the Subdivieional Officer, bib- 
sagar, forwarded to the Deputy Commissioner, 
Sibsagar. Jorhst, a petition of one Nagaram 
Gaonbura and others and a petition of Mvi. 
Paharatiio Ahmed, the appellant, for settlement 
of Demow Fishery otherwise than by sale. The 
S. D. 0-, Sibsagar. had recommended the peti- 
tion cf the appellant for the following reasons. 
According to the S D- 0, the appellant, Mvi. 
Paharatdin Ahmed, had obtained filing rights 
for 3 years from 1st April I9i6 to 31st March 
1949 on an annual payment of Rs. 2600 on 
certain conditions which included the clearing 
of water-hyacinths within tho first year of the 
lease and an undertaking to supply one maund 
of fish daily to Sibsigar Town during the month® 
of July to September on a rate fixed by the bub- 
divisional Officer. The S. D. 0 „ Sibsagar, re¬ 
ported that the appellant had carried out the 
conditions of the lease and had spent a consi¬ 
derable amount of money in clearing water- 
hyacinths and removing logs and had supplied 
fish in the Municipal Market according to the 
terms of the lease. He, therefore, recommended 
that the Government should eettle the fishery 
upon the appellant for a term of 3 years from 
1 st April 1959 to 3lst March 1952 The Deputy 
Commissioner, Sibsagar, forwarded the petitions 
to the Government recommending that the 
fishery he settled upon the appellant. The 
Government of Assam, however, did not agree 
with the recommendations of the S. D. 0., or 
the Deputy Commissioner and passed the follow¬ 
ing order, dated 10th February I9i9: 

“Xhi3 fishery was leased out at an annual value of 
Rs. 2600 for 3 years. This lease expires on 31st Maroh 
next. The Deputy Commissioner, Sibsagar, now recom¬ 
mends to lease it out for a term of 3 years at an annual 
valae of Rs. 8,500 (three thousand five hundred) The 
Government policy with regard to settlement of fishe¬ 
ries is to sottle fisheries with fisherment Co-operative 
Societies even at a 10% rebate. In this case, the Bbatr 
Bongaon Co-operative Fishery Society is one of the 
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applicant! for settlement of the Dimow Fiebery. The 
Sabdivisional Co-operative Inspector, the Primary and 
Dlstriot Congress Committee Presidents certify its bma 
Jidei and recommend ita case. This Dimow fiebery is, 
therefore, settled under R. 190A of the A. I R. Manual 
for 3 years from 1st April 1949 to 31st March 1952 
with the Bhati Bongaon Co-operative Fishery Society 
at an annual value of Rs. 3,500 (three thousand and 
five hundred) subject to the following conditions: 

1. That the leasee will effect considerable improve- 
• ment in tbe fishery by clearing water-hyacinth etc. 

within the first year of settlement. 

2 . That the leasee will exeaate & bond binding him- 
Belf tosapply one mannd of fish per day regularly in 
Sibaagar Town during the months of July to Septem¬ 
ber, failing which, the lease of the fishery will be liable 
to cancellation with forfeitnre of security deposit." 

The Sub-divisional Officer, od receipt of the 
order passed by Government, pas&Bd the follow¬ 
ing order on 24th February 1919: 

"Settlement sanctioned with the Bhati Bongaon 

£‘ sb „ er3 L 8ociety ,or 3 wl,h an ftDr 'aal valne of 
Rs. 3,500 (rom 1st April 1949 to 31st March 1952, vide 
Government No. B.F.28/48/41, dated 10th February 

f® ee ‘ T ® d L wi,h D - °‘ a U0 mo No. 8.J.R.III/1/49/30, 
dated 19th Febroary 1949.” 

It is against thi 9 order of the S. D. O. that an 
appeal under B. 190 of the rules framed under 
the Regulation has been preferred. 

(33 Mr. Barman for tbe Government con- 
tends that do appeal lies againBt the order, 
whtcb is only nominally an order passed by the 

• , „ 0, bot ISl ,n ,aot - ftn or der of the ProviD. 
da Government. Mr. Obandbnri for the ap¬ 
pellant, on tbe other hand, oontends that the 
order against which the appellant has preferred 
the appeal is an independent order passod by 
the b. D. 0. and, as euob, is appealable under 

iyo. 

a S. 3 / ^ Vh ® th ® r , 000 interprets tbe order of the 
8. D. 0., dated 24th February 1949, as an in¬ 
dependent order or merely as an order whioh 

40 Mnmuoicate.to the parties concerned 
tSnifS? w. 0 * ^ Provincial Government, the 

pi ™! 1 °i th 0 n! Ppe f wUI * in “y opinion, be the 
same. Mr. Ohandhuri on behalf of tbe appel¬ 
lant has contended that the Provincial Govern- 
ment has no power under the Regnlation to 

toMttSfi*? 08 - Up0n , aDy h® 3 * that ‘he power 
to settle fisheries under the Regnlation is given 

tho^ 10 ■ r>epaly Commissioner alone and 8 that 
S™. “ a , pr °°« dur0 prescribed for settling 
fisheries which lays down that ordinarily 8 
fisheries shall be settled by an auction sale uni £ 

1 [ 2 B Provincial Govern 

ment deoides that it may be settled otherwise 
than by an auotion sale. B0 

[ k 63 “ r - Barman tb 0 Government contends 
that the proper interpretation of r. ima is that 
the Provincial Government ha q tho 4 
settle fisheries upon anybody it likes and fn an ° 
manner it likes. It SS*S 


the Provincial set aside. 


Government has the right to settle fisheries 
upon anybody it likes and in any manner it 
likes bat not onder the Regulation. Under the 
Regulation, the Provincial Government is merely 
empowered to sanction previously a sale other, 
wise than by auction; that is to say, the Deputy 
Commissioner, in virtue of the previous sanction 
accorded by Government for sale of a fishery 
otherwise than by auction sale, is empowered to 
settle the fishery, but not the Provincial Govern, 
ment. 

(Gl In this case the S. D. 0. and tbe Deputy 
Commissioner had recommended that the fishery 
in question should not be sold by public auction 
but should be settled without a public auction. 
It is true that both the S D. 0. and the Deputy 
Commissioner had recommended that tbe appel¬ 
lant should be given tbe fishiDg rights without an 
auction. They were apparently under an obliga¬ 
tion to inform the Government that the fishery 
should be settled upon the appellant otherwise 
than by an auction sale. When a fishery is sold 
by pnblio auotion under the Regulation, the 
sale is subject to confirmation by the Develop, 
ment Commissioner. Naturally, therefore, when 
a S D. 0. or Deputy Commissioner decides to 
settle a fishery otherwise than by an auotion 
sale, he would communicate to Government the 
name of the person on whom the fishery is 
proposed to be settled. But that does not mean 
that the Provincial Government can make a 
counter proposal as regards tbe person upon 
whom the S. D. 0 or Deputy Commissioner should 
settle tbe fishery. If the Government deoides to 
accord sanction for settlement of a fishery other¬ 
wise than by an auotion Bale, so far as I can 
see from the rules framed under the Regulation, 
there is no rule which empowers the Provincial 
Government to name the person upon whom 

the B. D. 0. or the Deputy Commissioner is 
obliged to settle the fishery. 

(73 Mr. Chaudhuri’s contention is that the 
order of the S. D. 0. is an order in respect of 
which the S. D. 0. had assumed full responsibi- 
my and is, therefore, an appealable order. I am 
uouned to acoept the contention. The difficulty, 
however, m giving effeot to the order of the 
b. U. O. is this. It is dear from the correspon¬ 
dence m the case that it was never the 8. D. O.’s 
intention to settle the fishery upon the respon¬ 
dent; he dearly intended to settle the fishery 
without an auction sale upon the appellant, and 
jet m his order he states that the fishery is 

jS UP °? th u re9pondent . whioh I cannot 
an3ec , the oiroamatances, as an order 
uninfluenced by the order of the Provincial 

ntSdT J n °‘ prepared - before, to 
udio d the order of the 8. D. 0., which I hereby 
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[S] But even after setting aside the order of 
the S. D. 0., the difficulty created by the order 
of the Provincial Government, dated loth Febru. 
jary 1949. still remains. The order of Govern¬ 
ment is an order against which no right of 
appeal is given under the Regulation. This 
difficulty was pointed out to Mr. Chaudhuri, 
namely that even after the order of the S. D. 0., 
dated 24th February 1949, is set aside, the order 
of the Provincial Government will stand, and 
to that extent the appeal would be infructnous. 

[91 The result then is that while the order of 
the S. D. 0., dated 24th February 1949, i3 set 
aside, the order of the Provincial Government 
dated 10th February 1949, survives. 

[ 10 ] The appeal is disposed of by the above 
order. 

V.B B. Ordtr accordingly. 

A. I. R. (37) 1950 Assam 214 [C. N, 78.) 

Thadani C. J. and Ram Labhaya J. 

Ka Or Shabong—Petitioner v. Ka Lasubon 
Shabong and others — Opposite Party. 

Civil Revn. No. 13 (H) of 1949, D/- 30.11-1949. 
against order of Deputy Commissioner, Kbasi and 
Jaintia Hills, D/- 16-12-1948. 

fa) Civil P. C. (1908), S. 115- Decision going to 
root of jurisdiction. 

If the trial of a suit depends on the question whether 
a particular enactment is in force in a particular 
territory the decision of the qaestion goes to the root of 
the jurisdiction of the trial Court and the High Court 
will interfere with the erroneous decision of the trial 
Court. [Para 5] 

Anno. Civil P. C , S. 115, N. 12. 

(b) Specific Relief Act (1877), Ss. 1, 42—Suit (or 
mere declaration — Court-fees Act (1870), S. 7 (iv) 
(c), Sch. II Art. 17 (iii). 

Specific Relief Act does net apply to Kha?i and 
Jaintia Hills and a suit for a mere declaration of title 
without the consequential relief o( possession and 
without payment of ad valorem court-fee is maintain¬ 
able. (Paras 6, 7] 

Anno. Specific Relief Act, S. 1, N. 1; S. 42, N. 7; 

Court-fees Act, S. 7 (iv) (c), N. 1. 

R. K. Oostcami—lor Petitioner. 

C. Lyngdoh — for Opposite Party. 

Thadani C. J.—Tbi3 i3 an application under 
6 . 36 of the rules framed for the Administration 
of Justice and Police in the Kba3i and Jaintia 
Hills against an order, dated 16th Deoember 
1948, passed by the Deputy Commissioner, Kbasi 
and Jaintia Hills. 

[ 2 ] One Ka Or Shabong instituted a suit 
against certain defendants for a declaration of 
her right, title and interest to certain properties 
situated at Laitlyngkot in the Kba9i and Jaintia 
Hills. At the trial of the suit, the E. A. C. tried 
two issues as preliminary issues—one relating to 
jurisdiction and the other to the payment of 
requisite conrt-fee—both in favour of the plain¬ 
tiff, by hi3 order, dated SOtb August 1947. Against 


this order, the defendants preferred an appeal to 
the Deputy Commissioner who, by his order 
dated 16th December 1948, while agreeing with 
the E. A. C.’s finding on the issue as to jurisdic 
toon, took the view that the plaintiff's suit for a 
declaration only was not competent, and called 
upon the plaintiff to seek consequential relief and 
to pay additional court-fee on the relief as to 
possession, and directed the E. A. C. to try the 
euit on payment of ai valorem court-fee. 

[3] The learned advocat9 for the applicant has 
contended that the learned Deputy Commia. 
sioner, in ordering the plaintiff to add conse¬ 
quential relief as to possession and to pay 
additional court fee on the consequential relief, 
has misconstrued the scope of the rule3 framed 
for the Administration of Justice and Police in 
the Kbasi and Jaintia Hills — a construction 
which has resulted in depriving the trial Court 
of its jurisdiction to try the suit, as framed, 
namely, a suit for declaration of title only. It 
appears that the learned E. A. C., in disposing 
of the question as regards relief as to possession, 
took the view that the Specific Relief Act wa3 
not applicable either to the parties or to the 
territories in which the cause of action arose 
and declined to order the plaintiff to sesk addi. 
tional reliof and to pay court-fee thereon. 

[4] Mr. Lyngdoh for the opponent has con- 
tended that in view of the judgment of this 
Court in Civil Revision no. 83 (H) of 1949, the 
application must be rejected. 

[5] We have carefally read our judgment, 
dated 17th August 1949, and we think that the 
question involved in the present application was 
not then under consideration. What we are con- 
cerned with in this case is the question whether 
or not the Specifio Relief Act is applicable to 
this particular territory. The learned Deputy 
Commissioner has apparently founded his order 
on the supposition that the Specifio Relief Aot 
is in force in the territory in question. It is true 
that a revisional Court will not interfere simply 
because there has been an error of law. But it 
is plain that the question whether a particular 
enactment is applicable to a particular territory 
is a question of fact, and not one of law, and it 
is equally plain to us that if the trial of the 
suit depends on the question whether a particular 
enactment is in force in a particular territory, 
the decision of the question goes to the root of 
the jurisdiction of the trial Court. 

[6l The learned Dsputy Commissioner has 
taken the view, by implication at any rate, that 
the Specifio Relief Aot applies to the territory in 
question. But a bare reference to 8. l, Specifio 
Relief Aot shows that the Aot does not extend to 
Scheduled Districts as defined in Act XIV U4J 
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of 1874, and it is not disputed that the territory 
in question forms part of a Scheduled District. 
No regulation or order has been brought to this 
territory. 

[7J We, therefore, set aside the order of the 
learned Deputy Commissioner, dated 16th Decem¬ 
ber 1948, and restore that of the trial Court, 
wbioh will dispose of the suit aooordiDg to law 
without oalling upon the plaintiff to seek farther 
relief and to pay ad valorem court-fee, as 
ordered by the Deputy Commissioner. 

[8] Bam Labhaya J. —I agree in the conclu¬ 
sions. The Deputy Commissioner has apparently 
exceeded his jurisdiction in including the relief 
for possession in the suit by his own order and 
ordering the plaintiff to pay ad valorem court, 
fee thereon. His order is, therefore, liable to 
reversal. The relief prayed for is properly 
valued and the oourt-fee is not deficient. Issue 2 
must, therefore, be decided in plaintiff’s favour, 
as has been done by the trial Court. In the 
result, the order of the trial Court on the issue 
in question muBt be restored and that of the 
Deputy Commissioner reversed. 

D,H - Revision allomd. 
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Thadani 0. J. 

MuzafarShuk —Appellant, v. Jahuruddi 
oMikh — Respondsnt. 

of IW?'°- 1 ? 19, D/ ‘ 16 - 12 ' 1949 . “gainst ord 
of Deputy Commissioner, Nowgong, D/- 25-3-1949. 

18BSM Revenue Regulation (I [ 1 ] 

live iffectf A 88 amended in 1946)—Rctrospei 

by^^xfmi'onTir” 8 - 63A (2) (aa amend ‘ 

before th* ” T f applla ’ 0V8n orderB P»ss( 

« wWS5 £2 a zr “—a* 

P. K. Lahiri —for Appellant. 

J. Ohaudhuri —for Respondent. 

Judgment —This is an appeal against a 
order of the learned Deputy Commissioner i 
Nowgong, dated 26th March 1949, by which h 
set aside an order of the S. D. 0, dated et 

name of tT & ^° h ha had ^vel ft 
° f Jahnr ^dm Sheik from the Mutatio 

Snnf^n ° D - ai)Peal by Jahurudd » Q tO th 
Deputy Commissioner, the learned Deputy Com 

missioner set aside the order of the 8 DU 

ISgto 8 !^ D ° W aPP8a,ed t0 this 0oai 

to Bailer CSme ™ tmi ta ‘ hs M “‘“ 

flhS l ia °° DC ® d0d b y Mr. Lahiri for Muzafa 

Mn ati?n R PP? ! BD ?’ ‘J" 1 the order *» Fiel, 
Mutation Be gl ster m favour of the responden 


Jahuruddin was made on 10th August 1933; i. e., 
before the Assam Land and Revenue (Amend- 
ment) Act 1916 (Act XI [ll] of 1946) came into 
force, there was no time limit for filing an 
application under 8. 53A, sub-s. (2). But by 
S. 2, Assam Land and Revenue (Amendment) 
Act of 191G (Act xi (ll] of 1916) in sub-s. (2) 
of S. 53 a of the principal Regulation, namely, 
the Assam Land and Revenue Regulation, be¬ 
tween tbe words 'may’ and ’apply,' the words 
‘within a period of three years of tbe date of 
such order’ have been inserted. Sub-eeotion (2) 
of S. 53a of the Regulation will, therefore, read 
thus: 

“Where any person is aggrieved by an order direct- 
ing registration under this eeotion which hag been 
made after verification of the information received by 
local inquiry only, he may within a period of three 
years of the date of euch order apply to the Deputy 
Commissioner to have suoh order set aside.” 

[3] It is common ground that the appsllant 
in this case applied to the Deputy Commissioner 
to have his name entered in the Mutation 
Register on 1st July 1947 and the Assam Land 
and Revenue (Amendment) Aofc, 1946, came into 
force on 2nd January 1947. Mr. Lahiri for the 
appellant oontends that the amendment Aot 
has no application to an order suoh as the 
one passed in this case, for if 3 years period 
applies to the order in this case made on 10th 
August 1943, the application would have been 
barred in August 1946. He oontends that it was 
not the intention of the Legislature to apply 
the Assam Land and Revenue (Amendment) 
Aot of 1916 to orders whioh had been passed 
before the Aot oame into force namely on 2nd 
January 1947. 

[4] I am unable to acoept this contention. If 

that was the intention of the Legislature, it 
oould have been stated in express terms. Indeed, 
it may well be the intention of the Legislature 
to leave untouohed orders made under 8. 63A 
more than 3 years before the Amendment Aot of 
1946 oame into force. The language of sub-s. (2) 
of 8.69 a. as amended, in my opinion, applies to 
all orders whioh direot registration under 8. 53A, 
Assam Land and Revenue Regulation. In 
this oaae, the order having been passed more 
than 3 years before 2nd January 1947, the 
Deputy Commissioner was right in rejacting the 
application of the appellant. ' 

[6] The appeal fails and is, therefore, dismia. 
Bed with no order as to costa. 

D H * Appeal dismissed. 
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A. I. R. (37) 1950 Assam 216 [C. N. 60.] 

Ram Labhaya J. 

Thtrai Doloi — Appellant v. Singhsstoar 
Chuuia and another — Bespondents. 

Second Appeal No. 13 of 1949, D/• 16-12-1949. 

(a) Evidence Act (1872). S. 114 _ Payment to¬ 
wards principal—Inference as to interest. 

Tbe fact that a certain aum is paid towards tbe 
principal on a certain date does not justify the con¬ 
clusion that-interest up to that has been paid. In fact, 
it is not a matter of presumption or inference at all. 

[Para 5] 

Anno. Evidence Act, S. 11-4, N. 39. 

(b) Civil P. C. (1908), S. 100 — Erroneous infer¬ 

ence drawn from a proved fact justifies interference 
in second appeal. [Para 5J 

Anno. Civil P. C., 100-101, N. 2S, 32. 

B. O Barua—for Appellant; U. K. Goswami-for 
Bcsimdents. 

Judgment.—This appeal arise3 out of a suit 
for recovery of a sum of R3. 320 on rue basis 
of a registered deed of mortgage executed on 
1 9 1930. The deed provided that the mor'gagor 
would pay interest at the rate ot ns. 3 per cent, 
per mensem. The debt was to be repaid within 
one year. A sum of Rs. 80 only was paid on 
4-8-1943 towards tbe principal. An endorsement 
stating this fact was made on the back of the 
morrgage-deed. The suit was for recovery of 
Rs. 320, representing the balance of the princi¬ 
pal, viz , rs. 120 and Rs. 200 as interest. 

[ 2 l The defendant pleaded repayment of the 
debt. He also raised the plea of limitation. 

[3] The learned Munsiff of Jorhat found that 
the payment of as 80 towards the principal on 
4-8-1943 was proved. The endorsement on the 
back of the bond was signed by the debtor. This 
saved the limitation for the suit. He found 
that the plea of repayment had not been sub¬ 
stantiated. He, however, granted plaintiff a 
decree for a sum of bs 140-6-0 only on the 
ground that the payment of Bs. 80 on 4-8-1943 
raised a presumption in favour of the debtor 
that interest up to that time had all been paid. 

[ 4 ] The plaintiff appealed and that learned 
Subordinate Judge agreed with the trial Court. 
Plaintiff has come to this Court on second 
appeal. 

[ 5 ] The only question that arises for consi- 
deration is whether plaintiff is entitled to 
interest from the date of the mortgage debt up to 
the date on which the sum of Bs. 80 was paid on 
the entire amount of the debt and interest from 
that date onwards on the balance that remained 


due. The presumption that the-Courts below 
have raised from the fact of payment of princi¬ 
pal on a certain date has got no basis or justi6- 
eation. The fact that a c-rtain sum is paid 
towards the principal on a certain date does 
not justify the conclusion that interest up to 
that date has been paid. In faot. it is not a 
matt-r of presumption or inference at all. If 
repayment of the loan was not proved and if 
there was no evidence that interest up to that 
date had in fact been paid, no presumption 
should have been drawn in favour of the defen. 
dant. The erroneous inference drawn from a 
proved fact justifies interference in second 
appeal, as besides excepting (?) the inference 
there is no evidence on which the finding arriv¬ 
ed at by the Courts below could rest. 

[6] The loan was advanced on I-9-19S0. This 
suit was instituted on 31-6-1946. Plaintiff is 
claimiug only Rs. 200 as interest, that is. a sum 
equal to the principal. This claim is not exces- 
sive and is permitted by law. He is, therefore, 
entitled to the full amount claimed The appeal 
is allowed. The plaintiff is granted a prelimi¬ 
nary deoree for Bs. 320 which includes principal 
and interest. He shall also bo entitled to his 
cost of the suit on this amount. The decree 
shall further direct that the amount due shall 
be paid within six months from the date of the 
deoree and on payment being made, plaintiff 
shall deliver up to the defendant or to such 
person as the defendant appoints, all documents 
in his possession or power relating to the mort¬ 
gage property and shall, if so required, re¬ 
transfer the property to the defendant at his 
cost, free from the mortgage and from all 
incumbrances created by the plaintiff or any 
pereon claiming under him, and on his failure 
to pay the amount on or before the date fixed, 
plaintiff shall be entitled to apply for a final 
deoree directing that the mortgage property or 
a sufficient part thereof be sold and the pro¬ 
ceeds of the sale (after deduction therefrom of 
th6 expenses of the sale* be paid into Court and 
applied in payment of what has been found 
due to the plaintiff undorthe preliminary decree 
together with such amount as may have been 
adjudged due in respect of subsequent costs and 
charges, etc., and the balance, if any, be paid to 
the defendant or other person entitled to receive 
the same. 

q.m.j. Order accordingly. 


END 
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SUBJECT INDEX 


‘Adaptation of Laws Order (1950), R. 
28 — Validity — Constitution of India, Art. 
872—Public Safety — West Bengal Criminal 
Law Amendment Act (VI [6] of 1980)—Public 
Safety — West Bengal Seourity Ordinance 
(1949) (SB) 274/ 

Appeal— See Tenancy Laws—Caloufcta Thioa 
Tenancy Aot (II [2] of 1949) 8 . 29. 819a 

Arbitration Aot (X [10] of 1940), S. 2 (a)— 
See Partnership Act (1932), 8 . 69 ( 8 ) 891 

- Ss. 32 and 33— 8 uit challenging existence 

or validity of arbitration clause in contract — 
Maintainability. 267a 

*- S, 33. —Application to establish existence 

or validity of arbitration agreement—Maintain¬ 
ability 2676 

- Ss. 34 and 39 (1) (v) —Interference in 

appeal or revision. 568a 

- 8. 34 (1)— Aotion in relation to contract 

—Suit wholly based on tort—Stay, if can be 
granted 5686 

- S. 39 ( 1 ) (v)-See ibid. 8 . 84 568a 

- S. 39 (1) (vi)— Objections to filing of 

award—Decision overruling them—Appeal lies 
though decision also direots decree to be passed 
in terms of award 53 

Banking Companies Aot (X (10) of 1949 ), 
S. 45 —Banking Companies (Control) Ordi. 
nance (1948), 01. 12-Scope and applicability 
—Seotion 45 of Banking Companies Act, 1949 
is retrospective 240o 

Benami transaction—Burden of proof_ 

Burden lies on person alleging it -Gift of land 
by father to son—Son’s name mutated in land¬ 
lords sberista and rent paid by him—Gift la not 
benami—Indebtedness of father at time of gift 
is not conclusive—Evidence Aot (1872), Ss 
101 to 108 1(J 

Bengal Agricultural Debtors’ Act (VII ( 7 ) 
of 1936)—See under Debt Laws. 

Bengal ocbs Aot (IX [9] of 1880), S. 64- 
See Bengal Primary Education Aot (VII [71 of 
1980), 8 . 82 1896 

— —S. 68 —Education cess not paid though 
leviable—Zamindar can recover penalty under 
seotion mo 

Bengal Cotton Cloth and Yarn Control 
Order ( 1945) — Prosecution — Sanodon of 
Provincial Government must be obtained— 
Prosecution for contravening provision of Order 
of 1945 cannot be started upon sanction for 
prosecution for contravening provision of Order 
of 1948. though provisions alleged to have been 
contravened are identical — Order sanctioning 
prosecution not showing offence for whioh 
sanction was given— 8 anotion is of no value— 
Criminal P. 0. (1898), Ss. 196 and 188: 1086 


Bengal Cotton Cloth & Yarn Control Order 

(contd) 

- Para 18 (2 )—Possession by person of 

doth in excess of his normal requirement — 
Term "normal requirement’’ is vague — There 
must be eomething to show what normal 
requirements of aooused and his family were at 
the time lOb'a 

Bengal Coart of Wards Aot (IX [9] of 
1879), Ss. 13 and 13 A —Distinction 8866 

- S. 13 A—See(l) ibid S. 13 3666 

(2) Specific Relief Aot 
(1877), S.42, Proviso: 886 d 

- S. 13-A —Court of Wards if Stake holder 

under section 3S6c 

-S. 13-A —Claim for possession against 

ward of Court—Specific Belief Aot (1877), S. 
42 Proviso 886 « 

- S. 13-A —Ward losing property to person 

with better title—Right^of Court of Wards to 
manage property 886 / 

Bengal Criminal LawAmendment Aot (VI 
(6) of 1930 )—Sec under Public Safety. 
Bengal Food Adulteration Aot (VI [6] of 
1919), Ss. 6 (l) (v), 6 (1) (b)— S. 6 ( 1 ) (v) if 
governed by S. 5 ( 1 ) (b). 803 

Bengal Foodgraina Control Order (1945), 
Ss. 2 (b), 3 (1 )—Dealer — Burden of proof— 
Evidenoe Aot (1872), Sa. 101 to 108 427a 

-S. 2 (b )—Accused found in possession of 

paddy—Presumption — Evidenoe Aot (1872), 
S.114 _ 4276 

- Cl. 2 (e) — 'By-product 1 if means only 

produot 5736 

-— Cls. 2 ( 0 ), 3 (l) and 10 (1) — Powdered 
rice if food grain — Possession of, without per¬ 
mit or lioenoe 578 a 

Bengal Land Revenue Sales Aot (XI 111 ) 
of 1869), Ss. 6, 3 8—Misdescription of land ia 
not per Be ground for setting aside sale — Mis¬ 
description when ground for setting aside sale, 
under S. 88, Btated 1966 

- Ss. 13, 14 — Seotion 14 does not provide 

for dosing of separate accounts—Contemplated 
Bale not taking place — Order of Collector clos¬ 
ing separate aooount ceases to be effective 186 
Bengal Land Revenae Settlement Regula¬ 
tion (VII [7] of 1822), Ss. 10,3- Acoreted 
land—Proprietors refasing settlement—Govern- 
ment farming out land for oertain period — 
Malikanapaid to proprietors—Fresh Settlement, 
if oan be offered after expiration of lease, to the 
proprietors—Payment of Malikana, effeot: 4676 

-S. 10 (4)-Ste (1) Civil P. 0. (1908), 

Ss. 100,101 487d 

( 2 ) Evidenoe Aot (1872), 
S. 114 467o 
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S 

Bengal Land Revenue Settlement Regu¬ 
lation contd.) 

- S 10 (5) — Majority includes unanimity 

—Only one person appearing and accepting jama 
— Decision is binding on others not appearing 
though served with notice 467/ 

-S 10 (51 —Arrears of revenue—Personal 

liability for—Liability whether extends only to 
the interest of defaulter in estate — Bengal 
Public Demands Recovery Act (III [3] of 
1913) S. 3 (6) and 8ch. 1 ’ 467 g 

Bengal Looal Self-Government Aot, 
dll (3] of 1885), S 35A — Rules under — 
Provident Fund Rules, R. 5A — Scope of — 
Payment of additional provident fund whether 
discretionary 8666 

Bengal Money-lenders Aot (X [10] of 1940) 
—See under Debt law3 

Bengal Municipal Aot (XLV (45] of 1936) 
—See nnder Municipalities 
Bengal Non-Agricultoral Tenancy (Tem- 
porary Provisions) Aot (IX [9] of 19i0) 
—See under Tenancy Laws 
Bengal Patni Taluqs Regulation (VIII [8] 
of 1819), S. 13 (4) — Position of depositor 
under S. 13 (4) stated—Putni sale — Darput- 
nidar depositor entering into possession of putni 
and obtaining deoree for rent against other 
darputnidar — Subsequent relinquishment of 
possession in favour of putnidar by giving notice 
authorising him to realise all arrears accruing 
due during his period of possession — Putnidar 
beo A mes assignee by operation of law or by 
writing and is entitled to execute decree for rent 
—Civil P. C. (1908), 0. 21, R. 16 la 

Beogal Primary Education Act (VII [7] of 
1930), S. 29 (1) — Niskar lands lying within 
zemindari — Zamindari assessed to payment of 
road and publio works cess — Ntskardar not 
liable to pay road cess — Still education cess is 
recoverable 189a 

- S. 32 — Road cess not leviable because of 

non-service of notice under S. 54, Cess Act — 
Still education cess is recoverable—Bengal Cess 
Aot (IX [9] of 1880), 8. 54 1896 

Bengal Public Demands Reoovery Act 

(111 [3] of 1913), S. 3 (61—See Bengal Land 
Revenue Settlement Regulation (VII [7] of 

1822), 8. 10 (5) 467 g 

- Ss. 34 to 37 — Applicability — Suit for 

declaration that certificate is nullity — Limita. 
tion Act (1908), Art. 120 467a 

- Sch. I—See Bpngal Land Revenue Settle¬ 
ment Regulation (VII [7] of 1822), 8. 10 (5) 

467(7 

Bengal Service Rules, Part I, R. 46 —Time 
scale — Increments above efficiency bar when 
can be claimed—Fundamental Rules, R. 25 

366a 


Bengal Tenancy Act (VIII [8] of 1885) 
— See under Tenancy Laws 
Bengal Village Choukidari Act (FT [6] of 
1870), S. 54\ Sch, D, Form D —Requisition in 
Form D in Soh. D does not require specification 
of area of land 196a 

- Ss. 55, 6 —Sale of choukidari chakran Isnd 

by Collectors for non-payment of arrears of 
assessment — Notification under 8. 5, Bengal 
Laud Revenue Sales Act (XI [11] of 1859) ia 
not necessary 196 (c) 

Bengal Yillage Self-Government Aot iV (5] 
of 1919), S. 101, Rules under Rr. 30-32 — 
Se: Bengal Village Self-Government (Amend¬ 
ment) Aot (X [10J of 1947), S. 9 (b) 430 

Bengal Yillage Self-Government (Amend¬ 
ment) Act (X [10] of 1947) — 8. 9 (b) — 
Meeting of elected members to eleot new Pre¬ 
sident-Person to preside at such meeting — 
Bengal Village Self Government Act (V [51 of 
1919), S. 101, Rules under Rr, 30-32 430 

Calcutta High Court Civil Rules and Orders, 

R. 264 — Certificate under S. 41, Civil P. 0., 

without covering letter — Civil P. C. (1908), 
8. 41 2876 

Calcutta High Court RuIob (Original Side), 
Chaps. 8 and 9 —‘ Eater appearance" — Party 
not entering appearance — Consequences of — 
Right to appear at hearing 217a 

- Chap. 10, R. 36 -Order of dismissal signed 

Jurisdiction to vary order 217c 

Caloutta House Rent Control order (1943 as 
amended in 1945) — See under Houses and 
Rents 

Calcutta Improvement Act (V [5] of 1911), 

S. 71 (h) and Sch. Art 9 — Compulsory 

acquisition — Market price — Valuation — 
Development method — Applicability — Land 
Acquisition Act (1894), S. 23 356« 

Caloutta Improvement (Appeals) Aot 
(V [5/ of 1911), S. 3—Special Tribunal— Sm 
Limitation Act (1908), Ss. 12, 29 856a, 856c 

Calcutta Municipal Act (III [3] of 1923) 

_ See under Municipalities 

Calcutta Rent Ordinance (V [5] of 1946) 

_ See under Houses and Rents 

Calcutta Thika Tenanoy Aot (II [2] of 
1949) — See under Tenancy Laws 
Caloutta Thika Tenanoy Ordinance (West 
Bengal Ordinance (XI [11] of 1948) — See 
under Tenancy Laws 

Civil Procedure Code (V (5l of 1908), $. 7— 
Jurisdiction of Small Cause Court to try suit if 
controlled by jurisdiction to executedecrfe 4156 

_ S. 11— See (l) Evidence Act (1872), 

8. 115 951 

(2) Limitation Aot (1908), 
S. 8 618c 
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Civil P. C. (contd.) 

_$. 11—Res judicata in execution procee¬ 
ding* — Decree for arrear patni rent — Me. 
cution — Property other than defaulting tenure 
attached — Subsequently 8. 168-A, Bengal 

Tenancy Act introduced — Objection to attach¬ 
ment—Court holding that attachment moat be 
withdrawn—It alao holding that patni was still 
in existence—Application to appoint receiver — 
Application held wa9 not barred by res judicata 
— Bengal Tenanoy Act (VIII [81 of 1885), 
S. 168-A Si 

-S. 11 —Mortgage suit — Decision of que3 

tion of nature of mortgagee’s possession neces 
aary for passing decree — Decision operates a9 
res judicata ia eubsequent proceeding under 
Bengal Money-lenders Act—Debt laws—Bengal 
Money-lenders Act (X [10] of 1940), S. 80. 

135a 

- S. 11 — Res judicata in execution procee¬ 
dings _ Civil P. C. (1908), S. 47 _ Evidence 
Aot (1872), S. 115. 287a 

S. 11 —Pre emption proceedings under Bengal 
Tenancy Aot (18^5) (as amended in 1938), 
S. 26F — Question of status — Decision on — 
If res judicata — Tenancy Laws — Bengal 
Tenancy Act (VIII [8] of 1885) (as amended in 
19*8), S. 26F 300 

- S. 11 —Execution proceeding — Order for 

execution after pociod of limitation — Decision 
operates as res judicata io subsequent procee¬ 
ds- 493a 

—■— S. ll % O. 21 , R. 22 — Execution appli- 
cation—Issue of notice—Failure to serve notioe 
—Subsequent exeoution application—Question 
of limitation—Res judicata 5186 

— —Ss. 13, 38, 39,44 and 44A —Decree passed 
by Jamalpur Court on 15th May 1947—Court 
of Small Causes Oaloutta not to entertain appli¬ 
cation for exeoution of euoh decree after 15th 
August 1947 — India (Adaptation of Existing 
Indian Laws) Order, 1917 12 

—— Ss. 20, 80 — Suit for damages for Bhort 
delivery against Government — Cause of action 
wholly outside jurisdiction of Court — Jurisdic¬ 
tion over suit on ground of defendant’s residence 
or carrying on business, etc. — Notification of 
E. I. R. Administration published on 27- 5.1918 
— Construction 207a 

- S. 20 — Cause of aotion must be complete 

before suit can be filed 2076 

- S. 20 — Cause of aotion how determined 

o , , 526& 

—— s ■ 20(c) — Registration of deed, if part 
of oanse of aotion 510 0 

- S. 20(c) — Suit for declaration of doom 

ment of surrender as fraudulent 610 i 

—-S. 21 — Duty of Court to deoide question 
of jurisdiction in absenoe of formal issue 510a 


Civil P. C. (contd.) 

-$. 41 — See Calcutta High Court Civil 

Rules and Orders, R. 264 2876 

-S. 41 —Certificate sent when it Bhould not 

have been eent—Effect 287c 

-S. 41 — Copy of decree not returned — 

— Transferee Court, if retains jurisdiction 

287d 

-S. 45—Execution in foreign Court 255 

-S 47—See ibid, S. 11 287« 

- S. 47 —Objection to attachment by judg- 

ment-debtor—Case comes under S. 47 and not 
under Civil P C. (1908), O. 21, R, 58 174a 

- Ss. 47, 104 and 0. 21, R, 92 — Compro¬ 
mise of proceedings under 0. 21, R. 90—Sub¬ 
sequent .application by decree holder purchaser 
to confirm sale in term3 of compromise—Order 
on, if open to second appeal 582a 

-S. 60 —Appellant to Privy Council depo. 

siting amount with Court as security for costs 
of respondent — Security amount oan be atta¬ 
ched in execution of decree againat depositor 

174c 

--S. 80—See ibid, 8s. 20, 80 207a 

-S. 80— Evident Act (1872), Ss. 106.114 

— Notice addressed to Secretary, Railway 

Board instead of General-Manager—Validity— 
Presumption as to receipt by General.Manager 
—Onus of proof 426 

-S. 82 — Non-compliance with eeotion — 

Effeot 247 

-S. 100 —Mixed question of law and fact— 

Nature of possession 328 

- S-. 100 —Son incurring debt—Father alive 

—Soo, if bad power to bind entire joint family 
—Question is one of fact—Hindu law—Debts 

3686 

- Ss. 100,101 —Finding of fact — Service 

of notice — Whether notice wa3 served on per¬ 
sons required to be served i9 question of faofc— 
Reasons for finding given by lower Ooort — 
No interference in second appeal — Bengal 
Land Revenue Settlement Regulation (VII [7] 
1822), S. 10 (4) 4676 

- Ss. 100,101 — Now point — Qaestion of 

fact 467c 

- Ss. 100, 101 —Question of faot—Making 

of proclamation — Whether proclamation waa 
made, is question of fact — Bengal Land Re. 
venue Settlement Regulation (VII [7] 1822), 
B. 10 (4) 467 <j 

- S. 104—See ibid, 8. 47 582a 

;- s -110 —Appeal allowed in part—Decree. 

if one of affirmance 644 

- S. 115—See (1) Houses and Renta—West 

Bengal Premises Rent 

Control (Temporary Pro¬ 
visions) Aot (XXXVIII 

[88] of 1948). B. 18: 440a 
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Civil P. C* (contS.) 

(2) Houses and Rents—West 
Bengal Premises Rent 
Control (Temjorarv Pro 
visions) Act (XXXVIII 
[38] or 1S48). 8 . 32 ( 6 ) 
and (7) 263 

( 8 ) Municipalities — Bengal 
Municipal Aot(XLV[45] 
of 1932), as amended by 
(XI 111] of 1986), 
Ss. 89 B, 48 53d 

S. 115, 0. 6, R. 1 '—Discretionary order 
—Interference 379 ft 

- S. 115 — Wrong decision as to mainten- 

ability of soit-Revision, if lies -(Obiter) 

St 60 

— S. 115 —Question of limitation—Wrong deci¬ 
sion under misconception of law—High Court 
would set aside order in revision 4116 

— S. 115 —Material irregularity in the exercise 
of jurisdiction ' 5206 

—S. 115 (c)—Material irregularity—Plaintiff 
olaiming mesne profits—Claim not limited to 
aotual profits received by defendant—Direction 
of Court to Commissioner to ask defendant to 
lead evidence in first instance—Case comes 
under section 876 

—S. 115 (c)—Error of law—Jurisdiction of 
Court not involved—High Court cannot inter, 
fere under section 87c 

— S. 115 (c)—Question whether certain parti- 
oulars should be ordered—Decision a 9 to. can. 
not be revised —Civil P. 0. (1908), 0 6 , R. 5 

149 

— S. 141 — See Presidency Small Cause Courts 


Aot (1882), 8. 48 2446 

— S. 145—See ibid 0. 41, R. 6 325 

— S. 146, 0. 43, R. 1 —Order under S. 146- 
appeal lies 876a 

— S. 146 —Rights of transferee 8766 


— S. 146, 0. 22, Rr. 3, 10 —Transferee from 
legal representative of a deceased party canDOt 
oome either under 0. 22, R. 10 or 0. 22, R. 3 

37 4c 

—8 .148 —Extension of time for payment of 
costs in conditional orders 564 

— S. 151 —Change in presiding officer of Court 
—Whether succeeding officer will interfere under 
8. 151 with orders passed by his predecessor 
depends upon faots of each case—In suitable 
case such officer is entitled to interfere—Fact 
of ohange not to come in his way 209a 

— S. 151 — Application under 8 . 174(8), Bengal 
Tenanoy Act ( VIII (8) of 1885)— Application 
adjourned to 28th April 1£'47 for orders await¬ 
ing receipt of record—Record received and put 
np on 14th Maroh 1947 before Court in absence 


Civil P. C- (contd.) 

of parties—Court directing applicant to take 
stepjor service on opposite party by 19th March 
1947—Case dismissed for default on 19th March 
1947—Application under 8. 151 for setting 
aside dismissal—Court, held, was justified in 


allowing application 2096 

— S. 151 —Principle of section 2173 

— S. 151 "Ends of justice” 2l7e 

— S. 151 —Inherent power of Court to correct 
its own proceedings 287/ 


—0. 1—See Limitation Act (19G8), S. 22 

286a 

— 0. 1, R. 3 and 0. 2, R. 3—Different causes 
of action against different parties—Joinder of, 
in one suit—When allowed— A suing B on 
breach of contract and C, D and B for dama- 
ges for tort of conspiracy with B to bring about 
the breach in one suit—8uit not bad for multi- 
fariousnese 479 

— 0. 2, R. 3—See ibid, 0. 1, R. 3 479 

— 0.2, R - 3 —Multifariousness —Suit for ac¬ 
counts—No common cause of action against 
several defendants—Suit is bad—Plamtiff alio- 
wed to amend plaint on payment of costs of 
defendant at stage of second appeal 128 
— 0. 2, R. 4(c )—Suit for specific performance 
and damages 833e 

— 0. 3, R. 4— Appointment of pleader in land 
acquisition proceedings—Subsequent reference 
arising therefrom—Service of pleader whether 
come to end on disposal of the reference ( Quaere) 

576a 


—0. 3, R. 4— Appointment oi another lawyer 
without d.scharging previous lawyer—Duty of 
Court 5766 

—0. 6, R 5—See ibid, S. 116 (c) 149 

—0 6, R 17 —Suit for contravention of muni- 
cipal rule regarding side space—Amendment 
seeking to add infringement of different rule re- 
garding back space, adds new cause of action 
and cannot be allowed 107 

-0. 6, R. 17 — Grounds for refusal 879a 

-0- 6, R. 17 —Amendment by adding new 

grcund of relief 472 

-0. 6, R. 17— Suit for possession against 

certain person — Amendment seeking some 
other person to be brought on reoord as being 
in possession 5e6fl 

0- 6, -B- 17 — Suit under 0. 21, R. 103, 


Jivil P. C- — Prayer for redemption—Amend¬ 
ment - Civil P. C. (1S08), 0. 21, R. 108 - 
limitation Act (1908), Art. 11A 5666 

_0. 9, Rr. 8 and 9 — Applicability to 

Jriginal Side of High Court 217/ 

_ 0. 16, R. 1 — Application for issue of 

iummon3 — Stage for 526 

_ 0. 21, R. 6 — Transferee Court when bas 

uriediction to exeoute decree 287a 
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Civil P. C. (conid.) 

_ 0. 21, B. 16 — See Bengal Patni Taluqs 

Regulation (VIII [ 8 ] of 1819). S. 18 (4) la 

_ 0. 21, B. 22 — See ibid S. 11 5136 

_ 0. 21, B. 22 — Proof of fervioe cf notice 

— Entries in suit register 518a 

- 0. 21, B. 58 — See (l) ibid, S. 47 174a 

( 2 ) ibid, 0 . 38. B. 8 

342 

*- 0 21, B. 73 — Purchase by pleader of 

decree-bolder is hit—Purchase is not nullity but 
only voidable. 636 

- 0. 21, B. 89 — Person holding interest — 

Oo-sharer 874 

- 0. 21, B. 90 — See Tenancy Laws — 

Bengal Tenancy Act (VIII [ 8 ] of 1885), 
S. 174 ( 8 ) 520a 

- 0. 21 Br. 90, 92 — See Tenancy Laws 

— Bengal Tenancy Act (VIII [ 8 ] of 1885), 

S. 174 ( 8 ) 520d 

- 0. 21, B. 90 — Fraud in publishing and 

conducting sale — Tenancy Laws — Bengal 
Tenanoy Act (VIII [ 8 ] of 1885), 8 . 174 520c 

- 0. 21, B. 92 — Set ibid. S. 47 582a 

- 0. 21, B. 95 — Demolition of kutcba huts 

— Power of offioer delivorirg possession 822 

-0. 21, Br. 97, 100 — See Debt Laws — 

Bengal Agricultural Debtors Act 1985 (VII [7] 
of 1986), 8 . 87A ( 8 ) 519 

- 0. 21, B, 100— See Limitation Act (190R), 

Art. 11A 555 

- 0. 21, B. 103 — See ibid. 0. 6 , R. 17 

6666 

- 0. 22 , Br. 3, 10 — See ibid. 3. 146 876c 

- 0. 26, B. 1 —Application for examination 

of ailing witness on commission _ Medical 

certificate in support of application is inadmie. 
aible — Evidenoe Aot (1872). 8 . 60 178 

- 0. 30, B. 9 — See Limitation Act (1908), 

8 22 286a 

-0. 32, B. 16 — Mortgage by L in favour 

K — &£ parte decree in suit on mortgage_ 

Property purchased by A in auction sale — 
During pendenoy of mortgage suit L’s eon B 
making application for appointment of guar- 
dian ad litem but Court proceeding with trial 
without such appointment on account of B's 

absence on date of bearing of application_ 

Suit by L's son R for declaration that ex parte 
decree and auction sale were not binding on 
him on aocount of L’s insanity and want of 

appointment of guardian ad litem in suit_ 

Ex parte decree held was void for want of 
representation of L — Upon such pleading 
prayer for setting aside of deoree not necessary 
—Question of payment of ad valorem court-fee, 
and bar of B. 42, Speoifio Relief Act (1877), 
did not arise — No estoppel on aocount of 
plaintiff's applioation in mortgage suit—Under 


Civil P. C r coi,td.) 

0. 32, R. 16 proof of absolute insanity not 
necessary — Proof of mental infirmity held 
sufficient — Plea of bona fide purchaser beiDg 
stranger to decree not open to A — Court-fees 
Act (1870) S. 7 (tv) (c) — Specific Relief act 
(1877), S. 42 — Evidence Act (1872), S. 115 

30 

-0. 34—See Debt Laws — Bengal Money- 

Lenders Act (X [10] of 1940), S. 84 (1) (a) 
and (b) 602 

- 0. 38, Br. 5 and 6 —Order under —Non- 

oomplianoe with rules 368a 

- 0. 38, B. 6 and 0. 21. R. 58—In inves. 

tigating claims to property attached before 
judgment, the Court cannot go into the ques¬ 
tion of beDami 342 

- 0 40. R. 1 — Receiver in execution pro¬ 
ceedings — Judgment-debtor in service —Pro¬ 
vident fund money —Appointment of Receiver 
— Civil P. 0. (1908), Ss. 61 and 60 (k) — 
Provident Funds Act (1925), S. 8 (1) 212 

- 0. 41, B. 4 —Soope and applicability of— 

Rule 4 applies only where lower Court's decree 
prooeeds on common ground 59a 

- 0. 41, B. 4— Order of abatement recorded 

—Rule 4 does not apply— (Obiter) 596 

- 0 • 41, R. 6 — Seourity — Sufficiency — 

Determination of, if judioial aot — Civil P. C- 
(1908), S 115 825 

- 0. 41, R 22—See Debt Laws — Bengal 

Money-Lenders Act (X [10] of 1940), S. 88 ( 8 ) 

872a 

- 0 41, R. 22 —Right to file cross-objection 

—Limitations to 8726 

- 0. 41, R. 23 —Question of law, if oan be 

sent to trial Court 5106 

- 0. 41, R. 25 —Remand for finding of fact 

ordered—Defendant submitting and unsuccess¬ 
fully adducing evidence—He cannot eubse 
qoently set up case other than that set up in 
remand — Evidence Aot (1872), S. 115 20c 

- 0 43, R. 1—See ibid, S. 146 876a 

- 0. 45, R. 7 —Extension of time — Privy 

Council Rules, 1920 R. 9 — The time for 
makirg the deposit requiied under 0. 45, R. 7. 
oannot be extended 229 

^- 0. 46, B. 7 (1) —Supreme Court Rules 

(1960), 0. 12, R. 8 —Power to occept eeouritv 
other than oash or Government securities 818 


Companies Aot (VII (7] of 1913), S. 103 
(3)— Provisional oontract — Meaning — Pre- 
incorporation expenses — Contract Aot (1872), 
8 . 70 491 

- S. 163 —Creditors 899a 

- S 163 —Proxy 8996 


Constitution of India (I960), Arts. 13 and 
22 (4) — See Publio Safety — West Bengal 
Security Ordinance (1949), 8. 22 (SB) 274p 
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Const. Ind. 'covtl.) 

'- Ait. 13 — Powers of Parliament and 

State Legislatures — Comparison with power 9 
of Parliament in England — Question whether 
statute is valid cr void—Powers of Court 

(SB) 274* 

- Arts. 13(1), 19 (l) (i), 19 (5- and 22 

(4)—Sec Public Safety—Bengal Criminal Law 
Amendment Act (V[ [6] of 1930 ag amended 
by Criminal Law Amendment (Amending) 
Ordinance, 1949), Preamble and S. 2 (1) 

(SB) 274c 

- Arts. 13 (.1) and 22 (7) (a) and (b) — 

See Public Safety — Preventive Detention 
(Extension o< Duration) Orcer IU50) 

(SB) 27 ii 

- Ait. 19 (1) (d )—Words ‘ throughout the 

territory of India”—Meaning (8B) 2746 

- Art. 22 (2)—See Public Safety — Bengal 

Criminal Law Amendment Act (VI [6] of 
1980) Preamble and S. 2 (SB) 274c 

- Arts. 22 17) an I 373—See Public Safety 

— Preventive Detention (Extension of Dura¬ 
tion) Order (1950) (SB) 2746 

- Art. 227 — Industrial Tribunal is such 

tribunal as is contemplated in Art. 227 457 d 
- Art. 227 —Article 227 is not retrospective 

— Interpretation of Statutes — Retrospective 

operation—Vested rights 512 

- Art. 372— See Adaptation of Laws Order 

(1950), R 28 (SB) 274; 

Contempt of Court — See Contempt of Courts 
Act (192«), S. 2 129a 1296 

Contempt of Courts Act (XII f 12] of 1926), 
S. 1 —Contempt of Court what amounts to 

545 

- S. 2 — Comments—Identity of case or 

“causs"—Sufficiency—Comment on esse peed- 
irg prejudicing any party is punishable—Naming 
of party is not essential ingredient — Con. 
tempt of Court 129a 

- S. 2 —Publication in newspaper — Com- 

ments nffecsing case pending before Mag'stiate 

— Accused referred to as communisms and desi¬ 
rability of cancelling their bail bonds expressed 

— Publication held bad effect of detaining per¬ 

son from deposing in favour of defence and 
amounted to interference with course of justice 
—Offence held was more than technical and 
called for action—Contempt of Court 1296 

-S. 3 —Apology — Grounds for — Lack of 

supervision—Accidental slip can be taken into 
account 129c 

Contract Act (IX [9] of 1872), S. 23 — See 

Muhammadan law 304 

- Ss 39, 64. 72 — Money received under 

contract subsequently varied 2866 

- S. 51—See ibid, S. 65 52Ga 

- S. 52-See ibid, S. 55 626a 


Contract Act (contd ) 

- S 55 —Frustration—Applicability to leases 

—Transfer of Property Act (1882), 8. 108 (e) 

441 

- Ss. 55, 51 and 52 — Contract for sale of 

immovable property — Payment of purchase 
money wiihm stipulated time—Stipulation not 
essence of contract—Decree for specific perform, 
ancs — Principles stated — T. P. Act (1882), 
3. 55 (1) (d) 526a 

- S. 55 —Time when essence of contract — 

Intention 5826 

-S. 62 —Contract of service— Alteration of 

terms at employee’s will—Unilateral alteration 
of contract—Master and servant 282 

-S C4-See ibid, Ss. 39, 64, 72 2366 

-S. 70—See Companies Act (1918), S. 108 

(3) 491 

-6'. 72—See ibid, 8s. 39, 64, 72 2366 

Conrt-feeB Act (VII [7] of 1870), S 7-See 
ibid, Soh. II, Art. 17 (Beng.) 397 

-S. 7 (iv) (c) — See Civil P. C. (1908), 

O 32. R 15 30 

- S. 7 (iv) (c )—Suit for declaration of title 

and for permanent injunction restraining defen. 
dant from interfering with plaintiff’s possession 
— Seotion 7 (iv) (c) applies — Plaintiff to put 
single valuation—Court has power to correot 
valuation under S. 8 (c) (Beng.) — Court is 
however powerless where .there is no objective 
standard of valuation — Where plaintiff is not 
before Court, Court to put valuation as beat as 
it can 85a 

- S. 8 and Sch. II Art. 17 (vi )— Applica¬ 
bility— Debottar land—Award of compensation 
to executor—Whole amount awarded to shebait 
in apportionment proceedings— Appeal by exe¬ 
cutor—Court-fee 434 

-S. 17 (2) 'Bing.)— Relief — Meaning of 

—Seotion 1 i (2) not applicable to cases under 
S. 7 (4) (o) 856 

- Soh. 1. Art. 1 — Appeal regarding costs 

only—Costs whether form 'subjeot-matter in 
dispute* 296 

- Sch. II, Art. 17 (Bengal )—Suit for parti¬ 
tion—Allegation of joint possession — Fixed 
court fee of Rs. 15 paid — Evidence disclosing 
plaintiff not in possession — Effect of—Court- 
fees Aot (1870). S. 7 897 . 

- Sch. II, Art. 17 (vi)—See ibid, S. 8: 484 

Criminal Procedure Code (V [5] of 1893), 
S. 6—See Municipalities— Calcatta Municipal 
Act (III [3] of-1923), S. 531 866 

_S. 6—Judicial aot—No provision for issue 

of notice to party affeoted or for being heard— 
This is not sufficient to convert judioial aot 
into executive one — Party must be deemed 
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Criminal P. C. (conld.) 
entitled to get opportunity of being heard — 
Ex parte order may be revoked at instance of 
party prejudice! thereby — Test to determine 
if aot is judicial or not is exercise of judicial 
discretion — (Per Mookerjee J.) 86« 

-S. 107 — Bond for keeping peace pending 


enquiry 


200 


Ss. 110 and 117 (2) and (5) — Joint 
enquiry under S. 110—There should be accusa¬ 
tion justifying joint enquiry 177c 

- S. 117 (4) — Evidence of general repute 

should be considered very carefully — Magis¬ 
trate or Judge must consider how far general 
repute is justified by good grounds — Circum¬ 
stances under which accused aoquired general 
repute must be examined 177a 

- S. 117 (41 —General repute—Evidence as 

to — Witness and accused belonging to same 
oas’e and walk of life—Faot is in favour of his 
opinion and not against his oredibility 1776 

- S. 133 (1), vara (3) — Community — 

Meaning of — Publio nuisance — Penal Code 
(I860), 8. 268 849a 

-S. 145-See ibid, 8. 517 869 

-S. 147 12) — Right to use plot as burial 

ground—Proviso to sub-s. ( 2 ) if applies 425 
' & 154 —First information report—Use of, 

for corroboration and contradiction—Evidence 
Act (1872), Ss 145 and 167 412a 

- S. 156 (3'-See ibid. 8.190 (l)(a) 437a 

—Ss. 156 (3), 190 — Complaint to Magis- 
irate — Magistrate forwarding complaint to 
police 246 

- S. 156 (3 )—Applicability 840c 

, 161 (3), 162 —Reoord of mere gist of 

fltafemente of witnesses if compliance with 

D. 161 (8)—Effect on admissibility of evidence 
of suoh witnesses ggg a 

-— Ss. :161,162 and 418 — Trial by jury — 
Record of statement jointly during investiga 
tion—Effect 5 g 5 

- S. 162—See (l) ibid, 8. 161 565 

(2) Evidence Aot (1872), 
8. 145 165c 

S j Grant of copies of statements to 
aoonsed— Court cannot refuse merely beoause 
ornaments are signed 165a 

——S. J 62 _ ‘In the course of investigation 
under this chapter’—Statement made to police 
during investigation under 8. 174 falls within 
o. 162 1655 

5. 162 —Aooused’a right to copies 853 
152—Use of previous statement to con- 
tradiot witness — Evidenoe Aot (1872), 8. 145 

868p 

s. 262—Mere gist of statements of witnes- 
sot recorded—Right of accused to copies of such 
statements—Evidence Act (1872), 8 145 863 d 


Criminal P. C. (contd.) 

- S 164-See (l) ibid, S. 297 413a 

(2) Evidence Act (1872), S. 80. 

831 

-S. 164 —Statements made by witnesses at 

test identifioation — Admissibility —Evidence 
Act (1872). 8. 14> 418c 

-$. 190—See ibid, Ss. 15! (3), 180 2 46 

- S. 190 (1) —“May”—Meaning of 3-406 

-S 190 (1) <a> — See ibid. 9. 587 (a) 

340* 

- S. 190 (1) (a) and ( c ) — Complaint of 

offence under 8s. 417/420 read with S. 120B, 
Penal Code — During trial Magistrate issuing 
process against pereon not named in complaint 
under Ss. 465/109, Penal Code — Cognisance 
held was taken under Cl. (c) of seotion 138a 

-S. 190 (l) (a) — Complaint filed before 

Magistrate — Magistrate, if ba3 option to take 
oognisance 340a 

— - Ss 190 (1) (a), 156 (3) and 200 - Peti¬ 

tion of complaint filed before Magistrate — 
Magistrate, if bound to take cognisance 437a 

- S. 190 (1) (a) — Taking cognizance — 

Phrase explained 4376 

-S. 195 (1) (a) — See Penal Code (I860), 

S. 182 (a) ^ 976 

-S. 195 (1) (a )—“Publio servant concern¬ 
ed" — Offence undor 8. 182, Penal Code — 
Words mean publio servant to whom false in¬ 
formation is given—Penal Code (1860), S. 182 

97a 

S. 195 (l) (b) — Information lodged by 
acoused—Complainant described therein as thief 
of bicyle—Complainant tried and acquitted of 
offenoe of theft—Complaint against accused for 
offence under S. 500, Penal Code—Complaint 
of Court trying complainant held was necessary 

77a 

— Ss. 196 and 188 — See Bengal Cotton 

Cloth and Yarn Control Order (1945) 1086 

— S. 1964 (2 )—Cognizable offence purisha. 
b e with imprisonment for two years or upwards 

— Subsidiary aotB which are non-cognizable 
offences also alleged—Sanotion not neoeesary 

-S. 200—Sea ibid, 8. 190 (l) (a) 487a 

— Ss ; ? C0 > 202 and 156 (3) - Complaint 
to Magistrate — Procedure to be followed by 
him stated — Order by Mogistrate forwarding 
complaint to police to make inquiry and take 
oogmzanoe if any cognizable offence was made 
,??° rt - 0rde r ^proper—6utse- 

quent trial held illegal qq 

nndor S. M° nMp a l™Ap 

pearanoe by pleader ^ P Q 
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Criminal P C (contd.) 

-,$3. 227, 228, 255, 256 — Alteration in 

original charge — Alteration not only read and 
explained but accused asked whether he pleaded 
guilty—Effect 471 

- S. 228—See ibid, S. 227 471 

- Ss. 234, 233 d )—In furtherance of object 

of conspiracy to cneac, accused person forgiDg 
large Eumber of thumb impressions on pay 
sheets — Limitation in S. 2S4 hell did not 
apply 66a 

-S. 2-35 — Charges absola'ely dear and 

unambiguous—Accused not to be deemed to be 
prejudiced by mere plurality of counts 66 b 

- S. 239 (d) —Sre ibid, Ss. 284 and 239 (d) 

66a 

-Ss. 242 and 342 —Accused being company 

— Court cot absolved from following provisions 
of Ss. 242 and 342—If company is represented 
by agent such agent to be taken as accused 

61a 

- Ss. 242 and 342 — Failure to observe — 

Entire trial vitiated—Dtfeet not curable under 
S. 587—Criminal P. C. (1898), S. £37 61b 

-S. 252 — See Evidence Act (1872), S. 33 

485c 

- Ss. 253 (2) and 403 — Rule obtained for 

quashirg proceedings discharged as not pressed 

_ Subsequent application under S. 253 (2) is 

nob barred — Section 403 has no application 

57b 

-S. 253 (2) — Bank officers sought to be 

prosecuted for wrongfully dishonouring cheque 

_ Case held fit for discharge o! accused under 

8. 258 (2) ole 

_S. 255 —See ibid, S. 227 471 

_ S. 256 — See ibid, S. 227 471 

_ 282 — Jury—Discharge of—Inherent 

powers of Court Sl7 

_ S. 297 — See Evidence Aot (1872), S. 80 

381 

_S. 297 — Misdirection or non-direction— 

Effeot 8 06c 

_ S. 297 — Misdirection—Failure to direct 

on material particulars is misdirection 310a 

_ S. 297 —Defence counsel not noticing 

that document was suspicious — Court's duty ‘ 

810b 

_ S. 297 — Non-direction — Failure to 

draw attention to suspicious cha-acter of searoh 
list in the case under S. 895, Penal Code is 
most material non direction 310c 

_ -S 297 —Non direction 327b 

_ Ss. 297, 161 (3 )—Record of statements 

of witnesses contrary to S. 161 (3)—Failure to 
warn jury against this fact vitiates trial 368b 

- S. 297 — Charge to jury — Misdirection 

—Resting onus of proof wrongly on accused— 


Criminal P. C. (emtd.) 

Not explaining necessary elements of offence 

406a 

-S. 297 — Charge to jury — Several ac¬ 
cused — Duty of Judge 4126 

- Ss. 297, 164 — Retraoted confession — 

Evidentiary value — Direction to jury — Evi¬ 
dence Act (1872), 8. 24 418a 

-S. 297 — Test identification — Direction 

to jury — Evidence Act (1872) S. 9 413b 

-S 342-See ibid (1) Ss. 242 and &42 

6la; 61b 
(2) Evidence Act (1872), 
8. 78 66d 

* -S 342 — Applicability — Accused ap¬ 

pearing through lawyer — Personal appearance 
exempted — Personal examination of accused 
under S. 342 is not necessary—Failure to oall 
upon accused does not vitiate trial 161 

- S. 342 — Examination of accused — 

Nature of 3806 

-S- 351 — Effeot of section is to dispense 

with issniDg of process under 8. 201 of Code — 
Under this seotion it is necessary for Magistrate 
to take cognisance of offence 138b 

-S. 367 — Appreciation of evidence—Evi. 

dence Act (1872) S. 157 327a 

- S. 403-See ibid Ss. 253 (2) and 403:57b 

-S. 418 — See ibid S. 161 565 

-S. 423-See Evidence Act (1872), S. 167 

8065 

-S. 423 (1) (b )—Retrial — Evidence un¬ 
satisfactory—It is not safe to order re-trial 

810 d 

- S. 435—See (l) Municipalities — Calcutta 

Municipal Act (III [8] of 
1928), 8. 421 (2) 36a 

(2) Municipalities— Calcutta 
Municipal Act (III 18] of 
1923), 8. 531 36fl 

- Ss. 435 and 439 — Proceeding under 

S. 421, Calcutta Municipal Act, if one before 
criminal Ccurt — Municipalities — Caloutta 
Municipal Act (III [8] of 1928), S. 421 421a 

-S 439-See ibid, 485 421a 

-S. 4-39—Retrial—Conviotion under second 

part of 8. 441, PeDal Code, set aside in revision 

_High Court refused to order retrial under first 

part of S. 441, Penal Code, on ground that com¬ 
plainant had an effective remedy in Court 806 

_S. 439 — Revision against acquittal 8466 

- S- 439 — Order under 8. 421, Caloutta 

Municipal Act, is rovisablo — Municipalities — 
Calcutta Municipal Act (III [3] of 1923) 8. 
421 4286 

* -S. 439 (1)—Order of discharge — Revi¬ 

sion-Power of High Court to pass limited 
order of remand ^46a 
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Criminal P. C. (contd.) 

___ St. 488, 561A —'Order for maintenance — 

Cancellation of— Subsequent compromise be- 
tween parties— Both husband and wife filing 
joint application for cancellation of order — 
Magistrate has jurisdiction to cancel it— High 
Court also may canoel it under S. 561A 168 
- S. 488 (1 )—“Neglects or refuees to main¬ 
tain"—Inadequate maintenance 465a 

-S. 488 (1)— Maintenance—Cost of ordi. 

nary education 4656 

-S. 488 (l )—Payment of annual allowance 

465c 

- S. 488 (l )—Son 17 to 19 years old — 

Allowance, if can be granted 465d 

- Ss. 517, 520 and 146 — 'Concluded’ — 

Meaning of— Dropping of proceedings under 
S. 145 (5)— Order for disposal of property— 
Validity 369 

- S. 520—See ibid, S. 517 869 

- S, 637-See (1) ibid, S. 200 840i 

(2) ibid, Ss. 242 and 342: 616 

- St. 537 (a), 190 (l) (a )—Complaint filed 

before Magistrate—Instead of taking cognizance 
of offence Magistrate referring matter to police in 
order that they might take cognizance of offenoe 
Ca?e tried upon charge-sheet—Errors held were 
illegalities not curable under S. 537 340e 

-S 561A— See ibid, 8 s 488, 561A 168 

Crown—Statute binding —See Municipalities_ 

Oaloutta Munoipal Act (HI [3] of 1928), 

8 421 4216 

DEBT LAWS 

Bengal Agricultural Debtors Act (VII [7] 
of 1936), St. 2 (8) and 37A (5) and (7) and 

Rr. 145 and 146 — "Debt ’ in 8 . S7A (5‘_ 

Meaning of— Definition of "debt” in S. 2 if 
applies 624a 

Ss. 8 and 33— Reference lo certain debt 
not made in the body of petition deliberately— 
Reference made only in column reserved for 
history of debt-Debt is not included in appli- 
oation and not oovered in award subsequently 
made—S. 33 does not apply 102i 

■—S*. 8 and 18 and Rr. 145, 146, 147 and 
148—Pecuniary jurisdiction — Test is amount 
of creditor’s claim and not amount admitted by 
debtor or determined by Board 1026 

- S. 33(a) — Question as to validity of 

award arising before Judge aitting as civil Court 
— Award found void — Proceedings before 
Board cannot be held to be pending — Proceed¬ 
ings in oivil Court aannot be stayed 102d 

——S. 37(i)(b) and (mj—Application under 
»7A—Conditions to be complied with—Any 
other person —Meaning 53 

. S - 37 \ (D(b) (Hi)— Non.oocupanoy hold¬ 
ing—Transferee of, has no loous standi to apply 
under S. 87A 


Debt laws (contd.) 

-S. 37 A (2 )—Question of limitation depend¬ 
ing on date when possession was delivered to 
certificate-holder—Question is one of fact and 
cannot be raised at late stage 54a 

—— S. 37A (2) — Limitation applicable to 
parties added is governed by S. 22, Limitation 
Act — Applicition under S. 37A 61ed within 
time agaiast certificate holders—Lessees of latter 
impleaded beyond period of limitation — As 
against lessees, proceeding held comtneoced on 
date oa which they were impleaded — Limita. 
tion Act (1908). 3s. 22 and 29 546 

-Debt laws — Bengal Agricultural Debtors 

Act (VII [7] of 1936). S. 37A (2) — Applica- 
tion under S. 37A — Names cf present ocou- 
piers nead not be stated therein — Addition of 
lessees beyond period of limitation dees not 
attraoebar of limitation—Limitation Aot (l90S), 
Ss. 22 and k9 54c 

- S 37 A (5) and (7) and Rr. 145 and 146 

—See ibid, S. 2 ( 8 ) 524a 

- S. 37A (8 )—Award and order of restora¬ 
tion of possession to debtor— Proceeding under 
sub.s ( 8 ) — Objection by objeotors. not parties 
to proceedicgs under Act, when can be taken — 
Applicability of Civil P. C.. to proceedings 
under subs. («) — Oivil P. 0. (.908), 0. 21. 
Rr. 97, 100 519 

- S. 39 —Territorial jurisdiction—Power to 

transftr — Collector has no power to transfer 
case to Board having no territorial jurisdiction 
over parties in absence of specific rule. 102 c 

S. 40 —Appeal against order of Board_ 

Who can file 531 a 

——-S. 44 —Words 'decision' or ‘order’ in S. 44 
inolude award—Even if not inoluded, Board’s 
jurisdiction to reviiw its deoision is not taken 
away merely because decision bas culminated 
in award 

——Ss. 44 and 55— Ru'es under S 55. R. 91 
(b)—R. 91 ( 6 ) does not require previous filirg of 
review application to Board before obtaining 
permission from Collector — Board exerciaipg 
powers of review euo motu after reoeipt of order 
from Collector granting permission—Subsequent 
formal application lo Bjard—Board cannot 
refuse it on ground of de'ay 19 l 0 

- S. 55—See ibid, Ss. 44 and 56 191 c 

Bengal Money-lenders Aot (X ( 10 ] 0 / 1940) 
S. 30—See Civil P, 0. (1908). S. 11 186a 

—. ^ ~ I ° tera9k “P to decree not contra¬ 
vening S. 30 (l) Decree providing post-deoree 
interest — Deoree need not be reopened 1856 
— S 32-Mortgage suit-No interest olaimed 

—Total sum deoreed together with interest 
already paid not contravening S. 80 — Sum 
awarded aa interest together With sum already 
pud as interest less than 'prinoipsl and.also 
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Debt Laws conid.) 

less that amount calculated at statutory tate of 
8 per cent per annum — Bare fact that decree 
awards 12 P. C. P. A. pendontelite interest held 
did not entitle debtor to reopen decree 135; 

-S. 34 (1) (a) and ib) —Suit for recovery 

of mortgage loan as money claim — Suit not 
framed under 0 31. Civil P. (J. — Relief by 
way of instalments—Civil P. C. (1908), 0. 34 

302 

- S. 36 — Privy Council apeeal di.-mhsed 

and decree maintained—Decree reopens 1 n-der 
Act and new decree passed—Security deposted 
by appellant (judgment debtor) before Privy 
Council for costs of respondent (decree bolder) 
is cot extinguished 17 Id 

- S. 36 (2) (c) — Partial restoration 

438x 

-$ 36 (2) (c) and e) — Provisions as to 

partial restoration if nullified by ol. (-) — 
Court's duty to estimate amount for wh ch judg- 
ment.debtor is to be credited 4386 

-Debt laws—Bengal Money lenders Act (X 

[10] of 1940), S. 38 (3) — Right to file cross, 
objection — Civil P, C. (1908), 0. 41, R. 22 

372a 


Evidence Act (conid.) 

-S 32 (5) — Guardianship proceedings_ 

Application by guardian — Recital of date of 
birth of minor in—When can be admitted in 
evidence 583c 

-S. 33. proviso — Opportunity to oroBS- 

examine” — “Opportunity to cross-examine” 
required by the proviso is a full opportunity 
and co: a partial ooe 4856 

- S. 33 — "Right to cross examine” — 

Warrant case — Acemed has no right to cross 
examine the witness before framirg of charge— 
Criminal P 0. (1898), S 252 435c 

- Ss. 35 ana 77 — Death register maintained 

under Calcutta Municipal Act—Admusibility— 
Entry in register—Probative value — Mnnici 
pahties —Calcutta Municipal Act (III [3] of 
1923), Chap 31 »77 a 

- s 35 —Certificate of guardianship whether 

is admissible in evidence to prove minority of 
person — Guardians and Wards Act (1890), 
S. 7 533a 

- Us. 41 and 65 (e) — Certified copies of 

orders passed in guardianship proceedings— 
Admissibility in evidence to prove minority— 
Guardians and Wards Act (I8b0), 8. 7 5386 


Defence of India Act (XXXV (35 of 1939), 
S. 19 (1) le )—Power to award interest on price 
of land acquired — Land Acquisition Act 
(1894) Ss. 23, 28 and 84 498 

Essential Supplies (Temporary Powers) 
Act (XXIV [24] of 1946) St 1 (3) 7,8 — 
Resolutions passed by Constituent Assembly on 
25th February 1948 and 23rd March 1949 had 
effect of delaying expiry of period mentioned in 
S 4. India (Central Government and Legisla 
tore) Act, 1946, l*yond 31st March 1948 to 
31st March 1950 — For validity of resolutions 
no assent of Governor General wa9 required — 
Consequential effect is that up to that date Act 
XXIV [24] of 1946 is in force—For acts com¬ 
mitted before 31st March 1950 Act XXIV [24 
of 1946 continues to operate indefinitely after 
3lsi March 1950 . 202 

Evidence Act (1 [l] of 1872), S. 9 — See 
Criminal P. C. (1898). S. 297 4136 

_ Ss. 18; 191 103— Criminal trial-Admis¬ 
sion by counsel —Duty of prosecution 435a 

_$. 24—See Criminal P. C. (Ib98), Ss. 297, 

16« 413* 

_S. 52 —Scope—Workman on way to fac¬ 
tory on bicycle—Accident and subsequent death 
of workman—His widow stat-ng cycle given by 
employer lo avoid late attendant — Statement 
made on what she heard from husband—State, 

ment is not’admissible 1646 

_ S. 32(1) — Circurasta-ces of transaction 

resulting in death 306a 


_ S. 45-Set (1) ibid, S. 73 66d 

(2) Workmen’s Comi*n?ation 
Act (19.3), S. 25 261c 

_8'. 45 — Fingerprint eipert — Court to 

satisfy itself as to value of evidence of expert 
like any other evidence — Evidence of such 
expert is however more reliable than band- 

writiDg expert 6 ®f 

_8’ 60-See Civil P.O.(HOS), 0. 26.R 1 173 

_S. 65 (e)—See ibid, S. 41 6036 

_S 69—See Succession Act (1925), S 63(c) 

40 L 

_S. 73 — Section applies to accused person 

__S. 342. Criminal P. C„ does not make S. 73 
inapplicable to criminal trials — Procedure of 
taking specimen thumb impression of ao.used 
in Court is legal—Evidence Act (1872), S. 45— 
Identification of Prisoners Act (1920). S *> — 
Criminal P. 0 (1898) S 342 JM 

_ S 77 - See ibid, S. 85 3na 

_ s so — Confession of accused induced by 

police by torture —Recording of, by Magistrate 
satisfied of its voluntariness — Admissibility 
Inclusion of suoh confession in charge to jury 
-Criminal P. C. (1898) Ss 297. 164 331 

_ Ss. 101 to 103 — See (l) Benami tiansao- 

tion 

(2) Bengal Food- 
gram9 Control 
Order (1945), 
Ss. 2 (b). 8 (1) 

427a 



Evidence Act (eontd.) 

- S. 106-See Civil P. 0. (190*), S. 80 426 

- S. 106 —Plaintiff claiming actual receipts 

as mesne profits—Burden of proof lies on defen¬ 
dant — Plaintiff claiming mesne profits which 
defendant ought to have received—Burden rests 
on plaintiff 87 a 

- S. 114—Set (l) Bengal Foodgrains Con¬ 
trol Order (1916). 8.2(b) 

4276 

(2) Civil P. 0. ( 1 908), S. bO 

426 

-5. 114— Notice—Service of 2566 

- S. 114 — Official Acts—Quest on wheher 

proclamation under S. 10 (4). Bengal Land 

Revenue Settlement Regulation, wa9 made_ 

Nothing alleged denying such proclamation — 
That proclamation was duly made oan be pre¬ 
sumed — Bengal Land Revenue Settlement 
Regulation (VII [7] of 1822). S. 10 (4) 4 3 7 <j 

- S. 115—See (1) Civil P. 0. (19U8), S. 11 

, v 287a 

(2) Civil P. 0. (190S). 8 41. 

R. 25 20c 

(8) Civil P. 0. (1908). 0. 82. 
R. 16 30 

- S. 115 —Estoppel by silence—Estoppel by 

record and estoppel in pais _ Applicability _ 
Held, on facts, that plaintiff was estopped by 
his conduot, from raising plea that defendant 
was not subordinate tenant- Decision of Small 

?? a n B , C . 0Urt ,“ a '° under-raiyati tenancy of 
defendant in defendant's suit held not res iudi 
cata-Oivi! P. 0. (1908). 8. 11 % 

S. 146—See (l) Criminal P. C. (1898), 

162 8883 * 868 <* 

( 2 ) Criminal P. C. (1898), 

3 154 412a 

(8) Criminal P. C. (1898) 

_o J4 . q. . , S - 164 413c 

/TT D „ tftteme nt8 recorded under R 254 
(b). Police Regulation, Bengal, are not priviteg 
ed and aooused is entitled to get copies of 

der S - 145 — Criminal P. 0. (1898) 182 

S. 167—See (1) Criminal P. C. (wSS 

S. 164 412a 

(2) Criminal P. C. (1898) 

S 8G7 827a 

d^e nrL~ , A J m i ssion of inadmissible evi. 
dence—-Orimmal P. 0. (ib98). 8 423 3066 

L^x°/or^r7\ Le - X ( r,fi - No 8 P 0 - ial Provision- 
ding / 6XCln9,V0l y g° ver «s exemtion procee- 

- Sl r « “ B S W ‘° feC0Ver - limitation 
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Fisheries (contd.) 

settlement for (he period of suit proved — 

Amount oan be recovered as damages_Claim 

must be limited to three years only _ Tenancy 
laws—Bengal Tenancy Act (VIII [ 8 ] of 1885), 
S - 184 354c 

Government of India Act (lt35). (26 Geo. 
Y & 1 Edn VIII, C. 2 ) S 102 (4)-See Houses 
and Rents—Calcutta House Rent Control Order 

(1943), S. 9B (as amended in 1946) 214 

S 224 21 — See Municipalities — Bengal 
Municipal Aot (XLV [ 45 ] of 1932) as amended 
by Act (XI [ 11 ] of I98i;), bs 39 B and 48 

—Sch. VII. List II. Item 13 - See iJns. 
trial Disputes Aot (1947) 457 c 

~r ~ Sch • VIL L,st in ' Ibm 29—See Indus¬ 
trial Disputes Act (1947). S. 7 ( 1 ) 457 *, 

Guardians and Wards Aot CVIII [ 8 ] of 
18:0), S 7—See ( 1 ) Evidence Act (1872), 8 . 85. 

538a 

(2) Evidence Act (1872). 

1 41 and 65 (e) 5836 

High Court (Bengal) Order (t 947 ), 5 13 

(3) Court of Origin-Decree in suit for arrears 
of rent obtained in Court at J - Deoree trans- 
ferred to Court at A for execution—Application 
for execution—Objection to same disallowed — 

Appeal toOa’cutta High Court in July 1947 _ 

Passing of Indian Independence Aot—Court at 
J included within juriaiioiion of Daoca High 

SEtf^n^lr 0 " 8 ' 0 beM WB9 Coartat A and 
Cslcntta High Court could hoar appeal 8 a 

Hindu law-Debts — Decree against father— 

Deoree cannot be executed personally against 

sons on strength of pious obligation 

—Main.enance-Daysbhaga School- Parti! 
t.on between son and grandson through pre- 
deposed son-Ma ntenanoe of latter's wfdow- 

and nnt ' T* ** plaoed on her son0 ' share- 
end not on entire estate 14 o. 

Succession—Dayabhaga Sohcol —Acha 

Kite °n ?K Ure ° f bl00d reUti0D9 Aoharyya. 
inherits Dihsha guru is not Acharyya 179 /, 

heirs *TSr ~ dy ' Dg W “ hout aD y 

heirB _ Government takes the procerty hv 

eeoheat Constitution of India, Art 296 47sl 

——Succession—Dayabaga—Stridhan of pro. 

Succession — Dayabbga _ Deer*6aA 

sr _ Smtmioa ,o s, " dhM Suss 

HOUSES AND RENTS 473< * 

CakuttE House Rent Control Order (194,3 
as amended tn 1945), S 9 a t # 0 1 ... 

brought on several grounds and one S'm , 18 
glands is "a ground* which 
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Houses and Rents (contd.) 

mission of the Controller, then the whole euit 

cannot be entertained 544 

-S. 9B (as amended in 1946) — Consent 

decree for possession in favour oi landlord— 
Proceeding under S. 9B by tenant for setting 
aside decree started before expiry of Control 
Order — Effect of S. 102 (4), Government of 
India Act was to continue proceeding even after 
expiry of Control Order—Government of India 
Act (1935) S. 102 (4) 214 

Calcutta Rent Ordinance (V [o] of 1946), 
S. 14 (3) — Landlord serving notice to quit— 
Rent Controller’s permission to file euit obtained 
— Another notire to quit served before institu¬ 
tion of suit — Second notice does not affect 
jurisdiction of Rent Controller to griDt permis- 
sion 

_S. 25 — Tenant’s appeal against order 

granting conditional permission to landlord to 
file euit for ejeotmeot— District Judge can paEs 
legal order granting permission unconditionally 
—No question of 0. 41, Civil P. C, arises 

96a 

*Rent Control Legislation—Landlord "bona 
fide requiring premises for rebuilding"—Mean- 
ingof—Landlord honestly requiringpremisesfor 
re-building is sufficient—The premises need not 
require rebuilding—Tests to be applied — CaEe 
where landlord requires premises for his own 
occupation and case where he requires it for 
rebuilding must be distinguished —West Bengal 
Premises Rent Control (Temporary Provisions) 
Act, (1948). b. 11 111(0 74 

West Bengal Premises Rent Control (Tem¬ 
porary Provisions) Act (XXX I III [38] of 
1948), S. 2 (ID— See ibid, Ss. 13. i (11) and 

11(8) „ . . . 152 “ 
_ s. 11— Notice to quit—Notice to quit eon- 

forming with T. P. Act—Sufficiency-T. P. Act 

(1882), 8. 106 225c 
_£_ H _Offensive sob letting brought to 

notice of Court on evidence or otherwise- 
jurisdiction to r as3 decret for recovery of pos. 
session 225d 

_ Ss 11 and 22 —Effect of o036 

_ S. 11(1), Proviso (b) (i)— Oral contract 

(o eub.let—If protects tenant 225a 

_S. 11 (1). Proviso (b) (i) — Sis months’ 

sub-letting without landlord's permission com¬ 
mencing prior to Aot and continuing thereafter 
—Six months not elapsing since Act came into 
force —Tenant is disentitled to protection: 2256 
_S H (j) (f)—See Houses and Rents 

7 4 

_ s. 11 (1), Proviso (/)—Ejection of tenant 

_Conditions to be satisfied by landlord, stated 

249a 


Houses and Rents (contd.) 

- S. 11 (1), Proviso —Object 2l96 

-6’. 11 (3)—See (i) ibid, 8s. 13, 2 (11) 

and ll(a) 152a 

(ii) Presidency Small 
Cause Courts Act 
(18b2), S. 48 2446 

-Ss. 11 (3) and IS —Scope of Proceedings 

between landlord and tenant — Decree passed 
under S. 18 — Sub-tenant claiming statutory 
tenancy under S. 11 (3) has no right- to a,-k for 
variation or rescission of such decree — Faot 
that decree is consent decree is immaterial 82 

- Ss. 11 (3) and 13 —Sub-less?e can be 

direct tenant under S. 11 (8) 8nd 13 —S. 13 
makes no distinction between'lawful and unlaw- 
ful subletting—8. 11 does 152e 

-Ss- 12 and 18 — 'Date of cominenC‘ment 

c-f Act' meaning of—Costs of ejectment proceed¬ 
ings not deposited within one mon'-h of ejeot- 
ment order— Effect 503a 

-S. 12 (1) (b)—See ibid, S. 18 529a 

- Ss. 12 (1) (b), 18— Non-oompliance with 

S. 12 (l) (b) — Maintainability of application 
under 8. 18 4406 

-Ss. 13,2(11) and 11 (3) — " Tenant ” 

Tenanoy terminated by notice to quit or decree 
or both — Decree or notice not satisfied — Ex- 
tenant continuing io possession—He is 'tenant' 
witkin meaning of Ss. 13 and 2(11) — Sub. 
tenant undtr him under monthly tenancy for 
over seven years and not expiring on 1st Oo.o- 
her 1946, and still continuing as sub tenant >9 
tenant holding directly under landlord — Legality 
of sub-letting is immaterial 152a 

_ S. 13 —Monthly tenanoy InatiDg for seven 

years and expiring on or after 1st Ootober 1946 
—S. 13 applies 15 26 

_ S la —Monthly tenancy — It is tenancy 

commencing with mootb and can lass ad 
libitum for any period with do terminus ad 
outm—Only limitation is that it is terminable 
by ) 5 days’ notice on either side 152c 

_$. 23—Rights vested in landlord on pass¬ 
ing of decree or order for possession under law 
provailing before Act, are tak-n away loid 

_ S. 16 — Pending proceedings — Appli¬ 
cability—S. 16 (i) is not intended to apply to 

pending proceedings—Consequently there is no 

ri CT ht of appeal under S. 16 (2) in pending 

cases 466 

_S. 18-See (1) ibid, Ss. 11 (3) and 18 

82 

(2) ibid, 8. 12 508a 

(3) ibid. 8 12 (1) (b) 4406 

_S. 18—Wroug decision under — Revision 

—Civil P. C. (1908), 8. 116 440a 

_S. 28 —Effeot of 508a 
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Houses and Rents (contd.) 

- Ss. 18 and 12 (l) (b) — Bene 6 t under 

S. 18—Date of commencement of Act 529a 

- S. 32 (6) and t 7) — Effect of — High 

Court’s power of revision except cases men- 
tioned in S. 32 (6) has been taken away — 
Civil P. C. (1908), S. 115 263 

- S. 45(2) — Permission to file suit for 

ejectment obtained under Calcutta Rent Ordi- 
nance of 1946 — Pending suit Ordinance ex¬ 
piring and R nt Control Act coming into force 
—Suit held did not abate 96 b 

- S 45 (2) — Calcutta House Rent Control 

Order (1943). Cl. 9A—Absence of permission— 
Effeot 213 

West Bengal Premises Rent Control (Tem¬ 
porary Provisions) Act (XVII (17] of 
1950), S. 12 (1), Proviso (i)-See ibid. S- 18 
(5) 515i 

- S. 14 (3). Proviso —5e« ibid, S 18 (5) 

515i 

—— Ss. 16 and 18 (l) — High Court in Ori- 
ginal Side, if has seisin of pending suits 477 

-5 18 (5) — Suit for ejectment brought 

under Calcutta House Rent Control Order, 1943 
—Second appeal pending when Act came in to. 
force—S. 18 (5), if applies 5156 

S 18 (5), 14 (3), Proviso and 12 (l), 
Proviso (i) —Landlord, if can show that tenant 
has committed default described in S 12 ( 1 ), 
Proviso (i) and that he is not entitled to pro¬ 
tection of S 12 — Amendment of pleadings to 
assert above _ Landlord, if entitled to amend 
pleadings to show some othoc ground of evio- 
tion _ 51 Si 

Identification of Prisoners Act (XXXIII 
ana°f (^20), S. 5—See Evidence Act i1b72), 
73 66d 

Income-tax Act (XI [ll] of 1922), S. 7 , 
Proviso —Applicability 270a 

——•5. 20 (2) (xv) — Expenditure to remove 
aimoalty in oarrying on business 2706 

—Ss. 10(2) (xv) and 154-Payments out 
of commission to other parties — Payments 
constituting expenditure laid out for managing 
agency business — Conditions prescribed to 
0 . 12 A, if should be satisfied 5795 

-S. 12A—See ibid, 8 10 (21 (xv) fflOb 

■S. 12A — Submission of declaration 670a 
■S. 12A — Object of section blQd 

-S. 26A —Karta of Mitabshara joint family 
entering into partnership with stranger — Dis. 
solution of joint family _ Registration of firm 

iTu 7 ?’t 42 J 3 ) ~ ApplicabHiiy to residents in 
British India 661fl 

1950 IndexeB (Gal.) 8 


India (Adaptation of Existing Indian 
Laws) Order, ' 1947), See Civil P. C. (1908), 
Ss. 13 88 , 39. 44 and 44A 12 

Indian Independence Order (1947) Arts, 8 
(2) 9 — Hospit*! housed in a house situate in 
Murshidabad dis'rict only — Hospital serving 
residems of that district only — Rent of hospi. 
tal accruing due before partition of Ben°al is 
payable by Province of West Bengal 159 

Indian Independence (Rights, Property 
and Liabilities) Order, (1947), Para 9 — 
Other finatcial obligations — W .rd ‘financial’ 
must be construed in restricted sense 463a 

- Para 12 — Legal proceedirgs with re 9 - 

peoc to property'— Meaning— Proceedings lor 
compensation for acquired land pending at the 
time of partition of Bengal — Liability to pay 
is on successor province 4636 

- Ss. 3 7 and 12 — Deeres in favour of 

Province of Bsngal in respem of court-fee before 
appointed day — Appeal pending on appointed 
day — Decree vests in East and Wost Bengal 
unless there is agreement — Appeal should be 
by both Piorinces 1745 

-S* 7 ani 12 — See ibid. 8 7, 12 1746 

‘Industrial Disputes Act (XIV ( 14 / 0 f 
1947) — Ac 5 , if ultra vires so far as it applies 
to disputes between Municipality and its ernplo. 
jees — Government of India Aot (1935) 
8ch. VII, List II, item 13 457 c 

*-& 2 (ty an d (s) — Dispute between 

Municipality and its employees 457 a 

-S. 5 —Dues not oover criminal proceedings 

for offences oreated under Aot 1165 

- S. 7(1) — Dispute between Municipality 

and its employees — Government of India Aot 
(1935), 8 oh. VII, List III, Item 29 457 b 

-S 15(4) — Award — Meaning 5776 

- S. 19 (3) and (4> — Award — Modifi. 

ca-ion of-Power of Tribunal — Modification 
giving restrospeotive nullification — Validity 

•—S. 53 (a), (b) and (o )~Clause ( 0 ) makes 
strike during period of settlement or award 
illegal, it it relates to matters covered by settle 
ment or award _ Causes (a) and (b) do not 
make enoh distinction _ Any strike during 
pendency of conciliation proceedings and seven 
days therealter is illegal 11 g a 

Influx from Western Pakistan (Control) 
Ordinance (XVII [17) 0 f 1948), S 3 _ 
Permit Sy-tem Rules, 1348. Rc. 12 and 16A- 

femir b,h K ~ PeKOna g0ing t0 Lah °re under 

oXl ZV' "T 33 ***** and ' retQrnin g ^ok 

1 T** ? 0r “ ,t valid for too months 
pending verification —R. m applies-Convio 

tion under R, 12 heia invalid 193 
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Interpretation of Statutes — See Munici¬ 
pal^ es — Caloutta Municipal Act (III [3] of 
1923). S. 386 417a 

-Court cannot depart from intention of 

Legislature — Two constructions possible _ 

Court may adopt more reasonable one — (Pec 
Mookerjee J.) 3GA 

-History of enactment can be gone into, if 

there is doubt in wording of particular sect on 

63x 

-Nod compliance with statute, when amounts 

to illegality and irregularity, stated — Tests to 
distinguish illegality from irregularity, ;ta:ed 

63c 

-Intention of Act clear — Words should 

not be inserted to reduce it to nullity 116c 

**-Duty of Courts — Courts cannot make 

new law3 or repeal existing ones 179c 

-Technical legislation — Language plain ~ 

Words to be construed according to o-dinary 
and natural meaning in absence of indication 

to contrary 191a 

-Section should be construed as a whole — 

Section should not bs construed without re'er- 
ence to proviso 22os 

-Restrictions in beading 240a 

-Retrospective effect —Vested rights should 

not be alTectd by giving suoh effect—Enact¬ 
ment dealing with procedure applies to pending 
actions —Appellate Court can give elfoct to 
remedies introduced by statutes pending appesls 

2406 

-Reference to auother slatute (SB) 274/ 

-Title of Chapter—Value of 3496 

-Liberal and reasonable construction must 


be put on the words used—Construction should 
advance the clear intention of Legislature in 
enacting a particular ssotion 3546 

-Provisions clear and unambiguous—Court 

has nothing to do with their reasonableness or 
otherwise— Two meanings possible — Reason, 
able intendment would be more acceptable 

4176 

-Act capricious or unjust — Duty of Court 

to give effect to language of Act (8B) 444c 

-Plain construction 503c 

-Retrospective operation 515c 

-Definition '/246 

-Retrospective operation 5296 

_Marginal note is not part of statute 

•5516 

_Proviso—Effect of 551c 

_Avoiding repugnancy 5j0c 

_Consolidating Act 573* 

Land Acquisition Aot (I [l]of 1694), S.23 

_ See Defence of India Act (1939), S. 19 (l) 

(e) 498 

_ S. 23 (l) —Requisition—Possession taken 

_No acquisition of ownership—Compensation 


Land Acquisition Aot (conti.) 
has to be assessed on ba 9 is of fair market value 
ior such interest — Fair rent must be national 
fair rent of hypothetical tenant — Any restric¬ 
tive executive order or Rent Control Order 
cannot be considered in assessing fair rent 83 

- S. 2S — See Defence of India Act (1939) 

8 19 (l) (e) 499 

-S. 34—See Defence of India Act (1939), 

S- 19 ( 1 ) (e) 498 

Landlord and Tenant—Putni lease—Coven, 
ant by Dutnidar to submit collection papers 
yearly affects value of land and. therefore, is 
covenant ruoning with land — Covenant binds 
a=signees from parties — Transfer of Property 
Act, 1882, S. 40 195 

Letters Patent (Cal.), Cl. 13 — See Munici¬ 
palities — Bengal Municipal Act (XLV [4>] of 
1932), as amended by Act (XI [ll] of 1936), 
Ss 39-B and 43 536 

- Cl. 34—See Succession Act. 1925, S. 800 

377d 

Limitation — See T< nancy Laws — Bengal 
Tenancy Act (VIII [ 8 ] of 1885), S. 26F (4) 
(a) 265 

Limitation Act (IX [9] of 1908), Ss. 3, 29 
(■(^—Special or local law — Applicability of 
S. 3—Effect of Amendment of 15-22 856d 

-S. 3 —Execution application — Failure to 

decide point of limitation — Subsequent execu¬ 
tion application — Point of limitation — Bar of 
res iiidicata—Civil P. C (1905s), S 11 513c 

-S. 5, Art 163 — Application under 0. 9, 

R. 9. Civil P. C.—Extension of period of limi¬ 
tation 2176 

_ Ss. 5. 12 and 29 — Api«al aguinBt deci¬ 
sion of Tribunal constituted under Calcutta 
Improvement Aot (V [5] of 1911) —Certificate 
of fitness under S. Js (b) (i), Calcutta Improve¬ 
ment (Appeals) Act (ly 11)—Application for — 
Period of pendency—Exclusion under S 12 or 
5?. 5 — Calcutta Improvement (Appeals) Act 
(1911) S. 8 356c 

- S. 9 - Tenancy Laws — Beogal Tenanoy 

Act (VII [ 8 ] of 1885), S 185 and Sch. Ill, 
Part I, Art. 2 (b)—Limitation — Extension in 
case of suspended cause of aotion 298 

-S. 12—See ibid, S. 5 856c 

- Ss. 12. 29 — Appeal against decision of 

Tribunal constituted under Calcutta Improve¬ 
ment Act (V [5] of 1911) — Applicability of 
S 12 — Caloutta Imorovement (Appeals) Act 
(1911), S. 8 —Special Tribunal 856a 

- S. 12 —Interval between date of judgment 

and signing of decree—Period for copies of judg¬ 
ment and deores—If can be exoluded 3566 
- S. 18—pee Tenancy Laws — Bengal Te¬ 
nancy Act (VIII [bj of 1885). S. 174 (3) 

1666; 520d 


t 



Subject Index, A. I. R. 1950 Calcutta 


19 


Limitation Aot (contd.) 

-S. i :2 — See Bengal Agricultural Debtors 

Aot (VII [7] of 1986). S 87 A (2) 546; 54c 

- S. 22 — Partners of fiira on record either 

as plaintiff or defendant — Civil P. C. (1908), 

O. 1, 0. 30, R. 9 236a 

-S. 20 - See (1) ibid, 8 . 5 856c 

(2) ibid. S. 12 356a 

(3) D-bt Laws—Bengal Agri¬ 
cultural Debtors Aot (VII 
[7] of 1937). S. 37A (2) 

546 54c 

-S. 29 (2)-See ibid, S. 3 356 d 

- Art. 11 A — See Civil P. 0. (1908), 0. 6 , 

R- 17 5666 

- irt. 11A —Applicability — Dispossession 

subs quent to delivery of possession_Civil 

P. C. (1908) 0 21, R. 100 555 

‘Arts 30 31~ Applicability — Short deli¬ 
very — Suit for compensation for loss of goods 
in transit 3945 

- Art. 31—See ibid. Art. 30 39l6 

— -Art. 31 — Starting point — “When the 
goods sought to be delivered” 894c 

-— Art. 110 — See Tenancy Laws — Bengal 
Tenanoy Act (VIII [ 8 ] of 1885), 8 ch. Ill, Art 2 

184 

- Art. 120 — See Bengal Public Demands 
Recovery Aot (III [ 8 ] of 1918), Ss. 84 to 37 

. 467a 

Arts. 136 and 141 — Scope — Suit by a 
ransferee from a H.ndu or Muhammadan en¬ 
titled to sue for possession under Art. 141 — 
Limitation 5 n 6 a 

4r*. 137—See ibid, Art. 144 926 

-Art. 187 —Applicability _ Article caonot 
apply to purchaser at sale in execution of mort- 
gage decree Q 2 C 

- Art. 141—See ibid Art. 186 506a 

Art. 141 — Onus of proof 5066 

~ See ibid * Are. 144 926 

Art. 144 — Symbolical posse*ion—Deli. 
J5 Iy of - ?P ° rat63 transfer of possession _ 
Iteoree holder given suoh possession on certain 
day _ Judgment-debtor keeping him out of 
^session from next day _ Judgment-debtor’s 
possession becomes adverse from suoh date — 

by Artl 44 383ai ° n by decte0 - holder ia governed 

~ Art 144 ~ Averse possession against 
mortgagor - Simple mortgage by fl in plain 

rin J r ~~ 8a,t by pIainfciff ~ Deore0 ob - 
I T , 0xecutlon mor 1 gaged prorertv 
purchased by plaintiff and symbolical' £2 

SiSSS “ In meaDwhUe 3 otawtag 

ejeoiment deoroa against defendants who were 

oThir , 8 1 ty pUm ‘ iff for khM pisSTOKm 
w “ h,n lm >ve year, of data of hia puroha® _ 


Limitation Aot (contd.) 

Art. 144 and not Arts 187 or 142 held applied 

— Smt held was not tarred — Limitation Act 

(1908), Arts. 187 and 142 926 

' - Art. 162 — Starting point 21Ig 

- Art. 163—See ibid S. 5, Art 168 2176 

- Art. 163 — Applicability to Original Side 

of High Court 2176 

- Art. 182 — Scope — Article should be 

liberally construed 4936 

- Art. 182 (5) — Final order 870 

-irt. 182 (5) — Step-in-aid—Application 

for transfer of decree — Application is step-in¬ 
aid even though no application for execution is 
pending 493c 

- Art. 182 (5) — Step-in-aid—Application 

for issue of notice under 0. 21, R. 22 without 
execution application.— Whether step-in aid 

498(2 

- Art. 182 (5) — ’In accordance with law' 

— Meaning — Application for execution by 
attachment of movables as per list — No list 
filed—Application i9 in accordance with law 

498c 

•- Art. 182 (5), Expl. 1 — Death of sole 

judgment-debtor—Execution against one of his 
legal representatives saves limitation against all 
representatives 4i 8/ 

Master and Servant — See Contract Act 
(1H721, 8. 62 232 

Maxims — Quicquid inaedificatur solo solo 
ceau — Principle is not in consonance with 
usages ard oustoms of this country 121d 
Motor Vehicles Aot (IV14] of 1939) S 112 
—Motor Vebiclei Rules, R. 174 (d)—Cab with 
defective meter produced for renewal of certifi¬ 
cate — Producer if can be oonvioted for U9e of 
defective meter 829 

Motor Yehioles Roles (1940) R. 174 (d) — 
See Motor Vehicles Aot tl98a), S. 112 829 

MUNICIPALITIES 

Bengal Municipal Act (XV [15] of 1932), 
as amended by act (XI [ll] of 1936j, Ss 39.B 

and 43 — Eleotion Court — Order of_ No 

pjwer in High Court to interfere in revision_ 

Civil P, 0. (1908), S. 116 — Government of 
India Aot (1985), S 224 (2) _ Letters Patent 
(Oal.) 01. 18 586 

— ^ 43 — Set ibid, S. 89-B 586 

~-S. 167—Ses Provincial Small Cause Courts 

Aot (1887), 8. 15 415a 

Calcutta Municipal Act (III [3) of 1923), 
S. 4 — Scope Assessment of area as bustee 
without formal deoision by tho Commissioners 
to that effect is not prohibited by S. 4 201a 

—S. 127 — Seotion does not speak of hy. 

? 3ei for leUiDg P ur P°«a 

—Building ereoted by leasee used by himself— 
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Municipalities (contd.) 

Building can not be regarded as held for letting 
purposes 121c 

-S 127 (a) — Applicability—Assessment 

of premises in 1912-43 — Owner and occupier 
same at eucb time — No structure on land — 
Structures raised by lessee about 1945—Assess¬ 
ment by corporation of bare land and building 
portion — Asses.-inent hpld was illegal both 
under Ss 127 (a) and 131 (2i (d) — Calcutta 
Municipal Act (III [3] of 1923), S. 131 (l) 
and 12 )(dl 121a 

- S. 127 (a) — Corporation valuing premi. 

ses by sub-dividing same ioto two parts — No 
application for sub-division — No proceedings 
taken for such purpose — Assessment held 
was bad even if section applied 1216 

-S- 127 (a) (b) — Assessment partly under 

both sub-sections is not permissible 121c 

- S. 127 (a i and (b) — Scheme of seotion— 

Bare land is valued under sub-s. (a)—Building 
erected for letting purposes—Case would be 
governed by same sub-seotion—Building not 
erected for lettiDg purposes—Sub s (b) would 
apply 121/ 

- Ss. 131 (1), 2 (d)-See ibid, S, 127 (a) 

121 a 

- S. 363 — Offenco is committed when 

structure is raised without sanction or in devi¬ 
ation of order passed by Corporation— (Obitor) 
fPer Mookerjee J .)—Calcutta Munioipal Act 
(III [8j of 1923), 8. 364 36» 

- Ss. 363 and 534 — Proceedings under 

8. t)63 —Fine oannot be inflicted under B. 493 

140a 

- Ss. 363 and 493 — Application under 

S 363—Magistrate has do jurisdiction to con¬ 
vert it as one under 8. 493 1406 

- S. 363 —Magistrate oan refuse demolition 

if it would be against equity and justice—High 
Court's powers on revision are same as that of 
Magistrate 140c 

_ S 364 — See Municipalities — Calcutta 

Municipal Act (III IS] of 1923), S. 368 36» 

_ S. 386 —Heading to section to be regarded 

as preamble to it—Section 386 is attracted 
with reference to storing in premises limited by 
the beading to such section—Interpretation of 
Statutes 417a 

_ S. 386 —Statute providing for license for 

carrying on trade—Consideration whether per¬ 
son concerned earned profit irrelevant — 8toring 
of grain in certain premises by Post and Tele¬ 
graphs Department for benefit of employees 
without license—Section 886 attracted 417c 

_ S. 386 —Crown bound by statute if ex- 

pressly named or by necessary implication— 
Crown not named in Act and hence not bound 
by 8. 886 4l7d 


Municipalities (contd.) 

- S 386 (l) (a )—Electroplating does not 

fall within Sch. XIX—No offence to carry on 
such business without licence 1476 

- S. 420— Conditions precedeot for attract- 

iog seotion stated fPer Mookerjee J.) 86 d 

- S. 421 - See Criminal P. C. (1898), 

S3-435 and 439 42 t a;4286 

- S 421— Order against Crown—Crown- 

Statute binding 4216 

-S 421— Order under, for destruction— 

Persons affected by order, if should be heard 

423a 

- S. 421 (2)— Order passed by Magistrate 

under section—Order is judicial—High Court 
has jurisdiction to revis9 order under 8. 435, 
Criminal P. C (Per Mooksrjee JDas Gupta 
J.) oontra 1 —Criminal P. C. (1898), S. 435 

36a 

-S. 421 (2)—“li it appears’’—Meaning of 

—Expression is used in its wider sense as 
signifying that which is made dear by evidence 
or is dear to comprehension—(Per Mookerjee 
J.) 36/ 

- S. 421 (2) — Order for destruction of 

artide seized — Order is penal one-(Per 

Mookerjee J.) 36 g 

-S. 421 (2) —Whether particular foodstuff 

is injurious to public health —Question is one 
of faot—(Per Mookerjee J.) 36 j 

- S. 421 (2) —Magistrate need not examine 

each of tins seized — How many tins should be 
examined depends upon facts of each case 36fc 

-S. 4S8— Trial for disobeying notioe under 

Rule 4 (2) of Sch. XVIII—Question of dan- 
gerou 9 condition of building and necessity to 
vacate oannot be agitated before Magistrate 

188 

- S. 488 (2)— Previous wrong conviotion— 

Subsequent conviction under S. 488 (2) for 
continuing to do act for whioh accused was 
wroogly convicted is illegal 147c 

- S. 531 —Magistrate appointed under, is 

oriminal Court within S. 6, Criminal P C, 
(Per Mookerjee J .)—Criminal P. C. (1898), 
S. 6 366 

-S. 531 —Municipal Magistrate, Calcutta, 

is subordinate to High Court (Per Mookerjee 
J.) —Criminal P 0. (1898), S. 485 36c 

-S 533— Aocused absent at adjourned hear¬ 
ing_Case not covered by S. 533 — Conviotion 

in accused’s absence is bad 147a 

-S. 535 — Order under, behind back of 

party 614 

_ Chap. 31—See Evidence Act (1872), Ss. 85 

and 77 677a 
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Muhammadan Law—Marriage—Dissolution 
—Agreement giving wife right of separate resi¬ 
dence ar.d maintenance and divoroe—Contract 
Act (1872). S. 23 304 

Partition Act (IV [4] of 1893), Ss. 2 and 3 — 
Application under S. 3, when can be made 

431o 

v - S 3—Interpretation 4316 

— —S. 4 —Share in dwelling house belonging 
to undivided family—Meaning of—Undivided 
family means family which owns dwelling 
house and has not divided it—Transfer of share 
by member to etranger—House does not cease 
to be oae belonging to undivided family—T. P. 
Act (1882), S. 44 11 la 

—— S. 4 —Dwelling house—Co-sharers having 
their own separate huts on eites forming part 
of undivided property — Integrity of dwelling 
house is not destroyed 111 c 

- S. 4 (1) — Competence to apply under_ 

Qualification to be judged with reference to 
position at date of application—Member having 
previously alienated bis share, repurchasing it 
before application—Member is not disqualified 
from olaimiog under S 4 (l) Ulj 

Partnership lot (IX [9] of 1932), S 69 (31 

— Proceeding’, morning of—Arbitration olause 

in contraot with unregistered firm—Reference 
to arbitration if barred-Arbitration Aot (1940), 
8 . 2 (a) 891 

Penal Code (XLV [45] of I860), S. 182- 
See Criminal P. C. (1898), 8 . 195 (1) (a) 97o 

-S. 182 (a) — Acoused writing letter to 
chairman of municipality objeoting to name of 
S in Eleotoral Roll — Assertion therein that S 
was not paying income-tax and therefore he 
could not claim to be voter—Copy of letter sent 
to Sub-Divisional Officer — Such officer re- 
quested in accompanying memorandum to call 
for fcom Inoome-tax Officer necessary informa- 
tioa—Enquiry made by Sub-Diviaional Offiosi 
—6 found to have paid income-tax—Sub.Divi. 
sional Officer filing complaint against aoousei 
for offence under S. 182-Sub-Divisional Officer 
hem had no right to file oomplaint—Criminal 
P. 0. (1898), B. 196 (l) (a) 975 

- Ss. 268, 290 —Publio nnisanoe—Clandes¬ 
tine prostitution 33 0a 

——S. 268—See Criminal P. 0. (1898), S. 183 
(1). Para. 8 849 

- S. 290—See ibid, Ss. 268, 200 880a 

“T” 5 : 339 —Landlord preventing tenant from 
uang bath-room and privy by looking it — 
Offence under 8 . 889 is committed _ Dispute 
of this kind can however be tried more suitably 
in civil Court - On facta landlord held not 
guilty of any offence as bath-room and privy 
were not part of tenanoy 157 


Penal Code (contd.) 

-S. 361— Taking' — Meaning — Leaving 

gua'dian's protection due to previous arrange¬ 
ment with accused 4066 

-Ss. 361 366 —Age of girl not established 

—No conv otion 4('6c 

-S. 366 -See ibid, S. 331 406c 

-S 403 —Cheque wroogly dishonoured — 

No misappropriation—Remedy lies in civil and 

not criminal Court 57i 

-S. 405—See ibid, Ss. 409 and 405 57c 

- S 405 —Tailor refusing to deliver clothes 

unless payment of tailoring is made—It is nob 
oase of orimmal breach of trust unless it is 
shown that olothes were not made out of mate¬ 
rial supplied and that he had disposed of mate¬ 
rial — It would be oriminal breaoh of trust if 
upon payment being tendered, delivery of olothes 
is refused ' 85 

-S. 405 —Applicability to Mahomodan oo- 

owners 528 

- S. 409 — Banker — Persons working in 

bank are not bankers 57a 

- Ss. 409 and 405 —Entrustment—Deposit 

in bank — There is no entrustment — Rela. 
tionship between bank and customer is that of 
creditor and debtor 57 c 

- S. 441 — Tenant temporarily vacating 

premises for purposes of repairs on request of 
landlord — Landlord refusing to give back 
possession—No evidenoe that landlord has any 
intention to intimidate, insult or annoy or to 
commit offence — Aotion of landlord though 
unlawful does not amount to offence under 
second part of S. 441 80a 

- Ss. 441 and 448 —“Unlawfully remains 

there” 410 

-S. 448—See ibid, 8 . 441 410 

- Ss. 499, 600 — Repetition of defamatory 

statements in question form 848a 

-S. 499, Exception I—“Any thing which is 

trae" 8486 

-S. 499, Exception 1 — Scope and appli- 

oability 889 

-S. 499, Exceptions 8 and 9 - Good faith 

—Acoused lodging information against com¬ 
plainant—No apeoifio charge of theft of bioyole 
—AoQused merely stating that two persona told 
him that complainant had taken away bicycle 
—Accuse! held came within Exceptions 776 
Precedents—Authority of — Decision merely 
based on concession of a pleader — Deoiaion 
ia not binding 473 J, 

Presidency Small Cause Courts Aot (XV 
[ 16 ] of 1882 ), S. 41 —Prooeedinga under 
Chip. VII, are not a suit 244a 

- S. 48 — Deoree for ejeofment against 

tenant—Remedy of sub-tenant olaiming under 
S. 11 ( 8 ), West Bengal Aot XXXVIII [ 88 ] 0 ! 
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Presidency Small Cause Courts Act (contd.) 
1948 — Procedure—Civil P 0. (1908). S 141 
—Houees and Rents — West Bengal Premises 
Rent Control (Temporary Provisions) Act 
(XXXVIII [3*] of 1948), S. 11 (3) 2446 

Press (Emergency Powers) Act (XXIII 
f23] of 1931), S. 4 (l) — Article how should 
he read (SB'4446 

* - S. 4- (1) (d) — Government established 

by law — Government of majority party — 
Section, if has application to present Govern- 
raent (SB) 444a 

* - S. 4 (1) (d £ Explanation 2 —Criticism 

of measures with view to obtain their alteration 
—Such criticism, if can come within misohief of 
sect ion — Section oriticised in light of ohanged 
conditions (SB) 444c 

- S. 4 (1) (d) — Truth of what is stated in 

article and purpose of wntiDg, if ma'erial 

(SB) 4Ud 

-S. 4(1) (d )—Writer charging Provincial 

Governments with wicked, callous and inhuman 
conduct — Article held came within section 

(SB) 444a 

-S. 4 (1) (d) — Public sentiment and 

surrounding circumstances, if can beconsidered 

(SB) 4446 

- S. 4 (1) (d) — '‘Disaffection’* — Term 

explained (SB) 444i 

- S. 8 (l) — Service of notice on publisher 

(SB)4.4/ 

Preventive Detention (Fxtension of Dura, 
tion) Order, 1950 — Sen under Public Safety. 
Provident Funds Aot, (XIX [19] of 1925) 
S. 3 (1) - bee Civil P. 0. (190-1), 0 40 R 1 

212 

Provincial Insolvency Act, (V (5] of 1920) 
S 2 (1> (d) —"Property”—Present disposmg 
power • 4-<7a 

* _ S. 44 (2 1 — Effeot of discharge under— 

Receiver if becomes functus officio after dis¬ 
charge of insolvent 4H76 

_ S 44 (2 )—Order of discharge—Its effaot 

on debt 487c 

Provincial Small Cause Courts Aot tIX 
[9] of 1887), S 15 and Sch. II, Art. 13 — 
Su’t 'or recovery of municipal taxes — Juris¬ 
diction of Small Cause Court — Municipalities 
— Bengal Municipal Act (XV [15] of 19321, 
S. 167 415a 

- S 25 —Finding of fact based on misappre- 

ciation of evidence—High Court would interfere 

2016 

_ S 27 — Munsif having jurisdiction to try 

suit of Small Cause nature trying such suit in 
ordinary jurit-diction—That fact does not take 
away the prohibition of appeal against h s deci 
sion in such suit 


Provincial Small Cause Courts Act (contd.) 

- Sch. II, Art. 13—See ibid, S 15 415a 

- Sch II, Art. 35 (it )—Tenant cutting and 

appropriating trees planted by his predecessor 

— Suit by landlord lor compensation alleging 
tenant entitled only to fruits of trees — Tenant 
claiming right to cut trees under law — Suit 
held cognizable by Small Cause Court 109a 

PUBLIC SAFETY 

Bengal Criminal Law Amendment Aot 

(VI [6] of 1930i—See Public Safety—Preven¬ 
tive Detention (Extension of Duration) Order 
(1950) (SB) 2746 

**- Preamble and S 2 (l)— Aot, if valid 

after the passing of the Constitution of India— 
Constitution of India, Arts. 13(1), 19 (l) (d), 
19 (5) and 22 (4) (SB) 274c 

- Preamble and S. 2 — Aot if provides for 

preventive detention — Detenu not produced 
before Magistrate within 24 hours as required 
under Art. 22 (2) Constitution ot India—Effect 

— Constitution of India, Art. 22 (2) 

(SB) 274* 

-S. 2(1) (i) — Detention without loaning 

opinion whether detenu was at any time mem¬ 
ber or is member of certain kind of associa ion 

— Petention is ill-gal under Act (assumirg 

that the Aot is not void) (SB) 21 id 

* Preventive Detention (Extension of 

Duration) Order (1950) — Applicability to 
Bengal Criminal Law Amendment Act (19- 0) 
and West Bengal Security Ordinance (1949)— 
Constitution of India, Arts. 22 (7) and 373 — 
Public Safety—Bengal Criminal Law Amend¬ 
ment Act (1930)—Public Safety- West Bengal 
Security Ordinance (194') (S8) 274 h 

_Validity — Cons itution of India Arts. 18 

(•) and 2 (•)(») and (b) (SB) 874» 

West Bengal Criminal Law Amendment 
Act (VII '7) of 1047) — See Adaptation of 
Laws O'der (1950) R 28 (SB) 274; 

West Bengal Security Act (XIX 19] of 
1950) s. 21 (1) ana (4 )—Order under S 21 
(1) —Satisfaction of authority—Natu-e 548 
West Bengal Security Ordinance (1949)— 
See Adaptation ot Laws Order (19501. R 28 

(SB) 274 j 

_ See Public Safety — Preventive Detention 

(Extension of Duration) Order (i960) 

(SB) 274 h 

* _S. 22 — Validity of Ordinance—Consti¬ 

tution of India, Arts. 18 and 22 (4) 

(tJB) 274(7 


Railways Aot (IX f 9] of 1890), S. 72 — 
Ribk Note A — Short delivery — Leakage in 
transit — Railway, when oan be absolved from 
liability 394a 
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Railways Aot (contd) 

- S. 75 (1) and (2) —Applicability—Actual 

value of excepted goods consigned exceeding 
Rs. 100 but value declared to be les 3 than 
Rs. 100—Goods lost—Claimant not entitled to 
compensation 100 

. Registration Aot (XVI 116) of 1908), 
Ss. 2 (7), 17 (d) and 49 —Agreement to lease 
for 5 years shed and godown which would be 
provided—Agreement doe 3 not operate as pre¬ 
sent demise and is not lease — Even if deal is 
lease, it is admissible as proof that aots were 
done in part performance of it—Deed if availa. 
ble as evidence of contract for S. 58.A, T. P. 
Act (Quare) 23 b 

Rent Control Legislation —See under Houses 
and Rents. 

\ Soldiers (Litigation) Aot (IV [4] of 1925), 
S. 11 — Soope — Soldier’s suit dismissed for 
default — Application to set aside dismissal _ 
Period of service prior to dismissal of suit not 
to be exoluded 4 U a 

Speoifio Relief Act (I [l] of1877), S. 19 — 
Suit for speoifio performance of an agreement 
for sale of house—Claim for compensation for 
breaoh of agreement on ground of delay on part 
of vendor and also for turning out trespasser — 
Compensation for period of delay allowed at a 
rate of rent which the house would fetch — 
^ Claim for compensation for turning out tres- 
passers held could not be allowed as it was in. 
determinate and as the plaintiff could sue the 
trespasser for damages for period he was kept 
out of possession 333 ^ 

——S. 42 — See Civil P. O. (1908), O. 82. 
B. 15 gQ 

~ BeDgal Courfc of 
Wards Aot (IX [9] of 1879), 8 . 13A 386e 

—S 42 Proviso—Sait for mere declaration 
—Defendant acquiring possession pending suit 

-S. 42 Proviso —Suit for declaration—Pro. 

perty managed by Court of Wards under S 18 A 
Bengal Court of Wards Act-Injunotion res¬ 
training Court of Wards from giving pos 

aeaion to defendant-Suit if maintainable- 

Bengal Court of Wards Aot (IX [9] 1879) 

o 18A . 386d 

r Succession Act (XXXIX [391 of 1925 ) 

ni f amended i0 1929)-Definition of 
District Judge includes Judge of High Court on 
Original 8 ide 

S. 63 (a )—Scribe as attesting witness 
Evidence Act (1872). S. 68 . 401 

—Ss. 263,283 (l) (c >—Revocation of pro- 

bate—Application for—Trespasser in possession 

of deceased a property has no interest in it_Ho 
cannot apply for revocation 17 Ja 


Succession Aot (contd.) 

- S. 283 (1) (c)—See ibid, Ss. 268, 288 

(l)(c) 179a 

- S. 300— High Court—Original 8 ide—Pro¬ 
perty not within limits of ordinary Original 
civil jurisdiction—Jurisdiction to grant probate 
—Letters Patent (Oal). 01 84 Wild 

-S. 300 (2) —Notification undec 311b 

-S, 307— (Case under Succession Act (1865), 

8 . 269, 'corresponding to 3- 807)—Executor- 
Power to dispose of property—Duty of parties 
dealing with executors—Power to charge estate 
for necessary repairs—Burden of proof 559 a 
Ss. 332, 333, 336 —Assent to legacy by 
executor 5596 

-S. 333—See ibid, 8. 332 

- S 335—See ibid, 8 . 882 559 1 

- Ss. 372, 373— Application for'certificate— 

Corrections of defeots in 57 g c 

- S. 373—See ibid, S. 872 678c 

-S. 383 (d )—Partial revocation—Death of 

one of grantees of succession certificate—Sur. 
vivors if can give proper discharge 6786 

8 upreme Court Rules (1950), O. 12, R 3 — 
See Civil P. 0. (1908), 0. 45, R. 7 ( 1 ) ' 818 

TENANCY LAWS 

Bengal Non-Agrlcultural Tenancy (Tempo- 
W Efrons) Aot ax (9) of 1940), 

3- Suit or proceeding —Appeal is not suit 
or proceeding and cannot be stayed 206 

Bengal Tenanoy Aot (VIII [ 8 ] of 1886 ) 

S. 4 , 3)-See T. P. Act (1882), 8.106 20a 

—~ S ‘ 2 ^( as amended in 1938) — See 
Civil P. C. (1908), S. 11 900 

——S 26F Co-sharer tenant transferring his 
interest—Landlord exercising his right of pre¬ 
emption under old section-interest of coaharer 
tenant transferred to landlord-Other ccsharer 
tenant transferring his interest subsequently— 
h / V,Dgno **** of pre-emption as 
* Dd6C D6W 860 * ,0n —Landlord held was 
section t0 Pre ‘ 6mpt 68 co^arer under new 

f nZJtJ! 6F ^r/^“ Application by tram? 
feree co-sharer—Limitation 266 

—Involuntary transfer 252 

—S. 168 A- See (i) Civil P. 0 .. (1908) 

8,11 8 d 

(2) T. P. Act (1882), 

—-S. 1684 -Properly other thaa defaulting 

£™ f rotbS ntment 01 

1801 3083 ”* 
by a T 5 
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Tenancy Laws (contd.) 

- S. 1681 (1) (a) —Charge for payment of 

rent—Charge, if can be enforced 3286 

-S- 2684 (1) (b)—‘ Purohasec” includes 

decree-ho'der purchaser — Equities between 
landlord decree holder-purchaser and judgment- 
debtor tenant, how determined, stated 15a 

- Ss. 173 and 174 (3 )—Application under 

both sections—Rejection by trial Court — Ap- 
peal — Appeal lies against order so far as it is 
under S 1*4(8) 166a 

_S 174 — See Civil P. C. (1908), 0 21, 

R £0 520c 

-S 174 —Application under S. 174 (3) dis¬ 
missed for default — Appeal lies under S. 174 
(5) 209c 

-Ss. 174 (3) — Application under, to eet 

aside sale on ground of fraud—Benefit of S. 18, 
Limitation Act—Fraud on part of auction-iur- 
cba^er need not be proved — Limitation Act 
(19U8), S. 18 1666 

-S. 174 (3) — Delay in applying for deli. 

very of possession—Civil P. C. (1908), O. 21, 
R. 90 520a 

- S. 174 (3 )—Extension of time on ground 

of fraud—Limitation Act (1908), 8. 18—Civil 
P. C. (1908', 0. 21, Rr. 90, 92 520i 

_.S. 174 (5). Proviso — Deposit when may 

be made — Deposit required under the proviso 
to S. 174 (5) need not be made within limita 
tion, but it can be made at any time before 
the appeal is admitted 156 

_ S. 182 — Right given by section is a per. 

sonal right — It continues to be available 
only so long as conditions in S. 182 are satisfied 

170a 

_S. 182 (as amended in 19281 — Word 

'contiguous' must be construed in its strict 
sense—Person holding homestead in one village 
and agricultural holding in another adjoining 
village — Subsequent division of latter into 
three villages with result that contiguity was 
lost—Person loses his right to olaim benefit of 

8. 182 1706 

_ S. 184—See Fisheries 35lc 

_ S. 185—See Limitation Act, (1908), 8. 9 

298 

_ Ss. 193,153, Exception— Applicability- 

Suit to recover rent for fishery—Second appeal, 
whether lies 854a 

_ Sch. Ill, Art. 2— Applicability—Suit for 

arrears of putni rent—Artiole applies—Limita- 
tion Act (1908), Art. 110 184 

_ Sch. Ill, Part. I, Art. 2 (b)—See Limi¬ 
tation Act (1908), 8. 9 298 

Calcutta Thika Tenancy Act (II [2] of 
1949), S. 2 1 5) —Thika tenant — Who is — 
Proof — Person to prove system referred to in 


Tenancy Laws (contd.) 

S. 2 (5) — It is not matter of legal interprets- 
tion but question of fact in every ease 

280 

-Ss. 6 28 — Deoree for ejectment with 

damages from date of suit till delivery of pos- 
session—Variation of 3gj c 

-Ss- 6, 28 — Decree for ejectment and for 

arrears of rent — Date of varied deeree _ 

Tenant, whether entitled to time for pajment 
under S. 6 381d 

-S- 28 —Order under—Appeal 819a 

- Ss. 28 and 31 —Pre-Act content decree— 

If oan be rescinded 8196 

-S. 28 — Applicability — Essentials 

. * 381a 

-S. 28 — Deoree for ejectment and for 

arrears of rent—Variation of . 3816 

-S. 28 — "Court making the decree or 

order"—Expression refers to trial Court — In¬ 
vestigation as to conformity is to be made by 
trial Court and not by any other Court 881e 

-S 28 —Variation of decree under—Nature 

of—Bo'h sides must be given opportunity to 
establish co- formity or otherwise 881/ 

Calcutta Thika Tenancy Ordinance West 
Bengal Ordinance (XI illjof 1948), Ss. 3 
ana 2 —Surrender of existing lease with struc¬ 
tures made by tenant—Tenant agreeing to re- 
mam as monthly tenant—Tenant, if can claim 
protection under Ordinance 428 

West Bengal Non Agricultural Tenanoy 
Aot (XX120] of 1949), S. 88— Ejectment suit 
—Btay of delivery of possession under previous 
Tenancy Act—Appeal— Effect of 8 8S — Ten¬ 
ancy Laws — West Bengal Non-Agricultnral 
Tenancy (Temporary Provisions) Act (IX [9] 
of 194'J). S 8 532 

West Bengal Non-Agrioultural Tenancy 
(Temporary Provisions) Act (IX (91 of 
1940), S 3—See Tenancy Laws—West Ben¬ 
gal Non-agricultural Tenanoy Act (XX [20] of 
1949), S. 88 532 

Tort — Malicious prosecution — Infructuons 
criminal process 259a 

_Malio ous prosecution—Proseoution—Teat 

—Mere filing of false complaint 2596 

-Malioious prosecution — Damages — 

Grounds 

Transfer of Property Act (IV [4] of 1882), 
S, 40—See Landlord and Tenant 195 

_ —S. 44—See Partition Act (1893), S. 4 

111a 

__S 53 A— Rights of transferor—Section 53A 

sanctions enforcement by transferor of his 
contrac'ual rights against transferee— Exeroiee 
of his rghts is not dependent upon fulfilment 
of conditions mentioned in 8. 53-A—Unregis- 
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T. P. Aot (contd.) 

tered lease of premises for 5 year 3 — Contract 
partly performed—Lessee bound to vacate pos¬ 
sesion on expiry of period 23a 

- S. 53-A — Oontraot partly performed — 

Breach of—Suit for damages is not required to 
be rested on 8 - 53 -A 23a 

-S. 55 (1) (d)—See Contract Act (1872), 

S. 65 526a 

- S. 65 (1) (e )—Duty of seller to protect 

property 333a 

- S. 55(1) (/)—Agreement to sell house— 

Duty to give vacant possession 8336 

-S. 65 (1) (f )—Duty to give possession to 

buyer’s nominee 883i 

- S. 55 (l) (g) —Incumbrance—Occupation 

by trespassers 838c 

-S. 63 — See T. P. Act (1882), S. Ill (d) 

lb 

- S. 100 —Charge for payment of rent 823a 

- S. 105 —Lease or licence—Test to deter¬ 
mine stated—Grant for manufacturing process 
involving installation of costly machines by 
grantee—Premises to be returned on expiry of 
term in same condition in which it was haDdei 
over — Alterations with permission of granlor 
permissible—Grant held lease and not licence. 
(Obiter) 28 d 

- S. 106 — Plaintiff taking some land on 

non agricultural lease from unoles and sub¬ 
leasing some to defendant for residential pur. 
poses-Upon death of uncles plaintiff inheriting 
their interest and amalgamating them with 
some non agricultural holding inherited by him 
from father — Defendant held did not become 
under raiyat, within the meaning of S. 4 ( 8 ) 
Bengal Tenanoy Aot, sub-lease being non-agril 
cultural at inception — Notioe under 8 . 106 
held valid — Bengal Tenancy Act (VIII rs] 
of 1885), S. 4 ( 8 ) ^ 

— -Ss. 106 and 107— Scope of—There is no 
confhot or oontradiotion between them. (Obiter) 

—-~S. 108 (e) — See Contraot Act (1872), 

56 441 

- S 111 (d)—Merger — To constitute mer. 

ger there must be union of entire interest of 
lessor and leeee-Putni sale-Darputnidnr de- 
positing amount under 8 . 18 ( 4 ), Bengal Putni 
Regulation _ He subsequently acquiring inte¬ 
rest of another dar putnidar in execution of bis 
rent deoree-Position of depositing dar.putnidar 
being that of mortgagee there is no merger of 

by H im ~ BeD 8 ftl Tenancy 
& (yin M of 1885), s. 168A—T. P Act 
0882), S. 68 -Trusts Act (1882), 8 . 90 ’ 16 
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-S. 112 —Covenant not to erreot structure 

—Breach of—Continuing breach — Waiver of 
forfeiture 256a 

- S. 113 — Proceeding for fixing standard 

rent—If amounts to waiver 515a 

Trusts Act (II (2) of 1882), S. 90 — See 
T. P. Act (1882), S. Ill (d) lb 

West Bengal Blaok Marketing Aot 

(XXX11 [32] of 1948), S. 2 (b) _ Bread 
coupons forged—Intention to use them as gen- 
uine is proved—Bread Coupons whether were 
necessary in law, is not relevant 125a 

- S 12 —Tribunal—Jurisd iction—Tri bunal 

constituted under Act has no jurisdiction to try 
offence? under West Bengal Black Marketing 
Ordinance 125c 

-Ss 12 (2) and 14 — Special Tribunal — 

Jurisdiction — No jurisdiction to try offence 
under S. 474, Penal Code 125d 

-S. 26 —Effect on offences committed before 

Act — Section 26 has not the result of making 
offences under the West Bengal Black Market¬ 
ing Ordinance also offences under the West 
Bengal Black Marketing Act 1255 

West Bengal Non-Agricultural Tenanoy 
Act (XX [20] of 1949)—See under Tenanoy 
Laws 

West Bengal Premises Rent Control (Tem¬ 
porary Provisions) Act (XXXVIII [38] 
of 1948)—See under Houses and Rents 
West Bengal Premises Rent Control 
(Temporary Provisions) Aot (XVII [n] 
of I960) —Set under Houses and Rents 
West Bengal Security Aot (XIX [19] of 
1950)—See under Public Safety 
West Bengal Security Ordinance ( 1949 ) 
—See under Public Safe’.y 
Workmen’s Compensation Aot (VIII (8) 
of 1923), S. 2 (n) and Sch. II, Cl. (XXVI) 
—Person employed to load and unload brioks 
in a lo'ry—No evidence that loading and un- 
loadirg took place in a place as required bv 
Sch. II, 0:. (XXVI) — Person is not a work, 
man and cannot claim compensation 26la 

-S. 3 (1) — Compensation — Right to— 

Workman should be acting in course of em. 
ployment—“Employment'* inoludes things be. 
longiDg to or arising out of it 16 

~—S. 10 —Notice of accident—Absence of— 

Kueot 26lfe 

-S. 12 — Liability to indemnify — When. 

arises g4 g a 

S. 22—Liability (o indemnify — Onus of 
proof on contractor 

—S. 26 — Evidence as to disablement— 
Medical certificates — Evidenoe Aot (1872) 
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1950 

Calcutta High Court 


A. I. R, (37) 1950 Calcutta 1 [C. N. 1.] 

G. N. Das and Lahiri JJ. 

Sm, Maya Debi and others — Appellants 
v. Sm. Rajlakshmi Debi and others — 
Respondents. 

A* F k 0, -?' a No5, 83 o( 1945 - 145 of 194 7 and 22 of 
j j 8, *J ec i ded ° n 2n d May 19 19, from orders of Sub- 
Judge, Nadia, D/- 4th Deoember 1944 and 13th August 

18 ( , a o> e en & a L? at " i Taluqs Regulation (VIII [8] of 
ra»ci’. S 4 13 o _Fos . tlon oi dc POSi«or under S. 13 
Putnl . sale - D arputnidar depositor en- 
inr £’? P‘? ssess ‘<»' of putni and obtaining decree 
relinm,US 6am , 3t ,° ther dar P u *nidar - Subsequent 
hi T,' h , 0f P° ssessi °n m favour of putnidar 
y giving notice authorising him to realise all 

SST P,S ng K dUe bis period of posses- 
?'° n 7 ? Utmda , r becomes assignee by operation of 

dt "" 

coarse to a salt or an order or tw? 1, wltLout re- 
sion becomes vested in tho defanlrtnn ♦ ° lrj \ nU) P° 3 ses- 

aaG^^S&asst: 

1950 C/1 4 2" 08 PU * m 68 6 en,er ed 


into possession of the putni and obtained a decree for 
arrears of rent against B, another dar-pulnidar. A gave 

n?tn^' SeS TK n ,° f the . putni b7 8 ‘ v!d B notice to C. the 
putnidar. The terms of the notice showed that A in¬ 
tended to vest C with the right of realising all arrears 

Sli«ion“7l , h l . 0 ;„t"'" i ’' “™ h " ™'» 

by assignment in writing within the meaning of 0. 21 , 

' j, 8 ! .? m * P - C. and therefore C was entitled to 

ssswrATafia si &£ « 

&8S. 1 " 4 “■ 661 *" 1 *• ,• ?*«?,£“'“j 

*rs i. UCmi *• “■«. b. .. 

(b) T. P. Act (1882), S. HI (d) _ Merger To 

sssmssf sisr b Lr,* v* 
vsnsssF^srs* win 

fzisxsvzsr 

feral 

T. p. 111 w. 

sz ass a-* -sLtttri 

sink in the reversion. U “ dlord 8 Merest must 

S-U ( a 4)fSg U a?ptniXdaln la m9 

putni and purchased the P same in the Bam0 

subsequently Bought to execute“ * C0 .°, at,o “ sale. A 
arrears oi rent agiinst B by au« n h h f r deoree ,oc 
his other property. Tho question 8nd Bale of 

a merger of B's dar putu? uTereat K* ‘ h0re ™ 3 
Purposes of S. 168A, Bengal TeSy Aot PU ‘“ l ,0C 

^ “ »;,?;* by 
interest so purchased and, therefo^?^ 6 dar ‘P uhl1 

merger in the eye of law% £in • V here Wft3 no 

mc ' te ‘“’ b, tMMn li d^V” ( h\ h X’pS”t 0 ^ 


2 Calcutta 


Mata Deei v. Rajlakshmi Debi (G■ N. Das J.) 


purchased would not be an Recession ipso jure so 
far as the mortgagor putirdar was concerned. The com¬ 
bined effect of S. 20, Trusts Act and S. 63, T. P. Act 
is that till the redemption cf the security, tbe acces¬ 
sion, that is, the purchased property, doss not become 
the absolute property cf the mortgagor. [Para 22] 

Annotation : (’45-Com.) T. P. Act, S. 63, N. 5 ; 

S. Ill, N. T; (’46-Man.) Trusts Act, S. 90, N. 10. 

(c) Hindu law _ Debts — Decree against father 
— Decree cannot tc executed personally against 
sons on strergth of pious obligation (Obito). 

(Obiter). — Hindu son is under no pious obligation 
to pay the debts of bis father cut of h's personal nssets. 
No personal eiecution can be levied as agftinst a Hindu 
son on the strength cf a pious obligation on the part 
of the son to repay the father's debt: A. I. R. (21) 1934 
Pat. 167, Lei. ok. [Para 22] 

Annotation: (‘44-Corn ) Civil P. C., S. 53, N. 1.* 

(d) Benami transaction — Eurden of prooi _ 

Burden lies on person alleging it — Giit of land 
by father to son — Son's name mutated in land¬ 
lord’s sherista and rent paid by him — Gift is not 
benami — Indebtedness of father at time of gift is 
not conclusive—Evidence Act (1872), Ss. 101 to 103. 

The question of proving that a transaction is benami 
rests on the person who argues against the tenor of 
the deed. It is also well established that no conclusion 
as regards the benami character of a transaction can 
be founded on suspicion. [Para 31] 

Where a gift of land is made by a father in favour 
cf Lis son and the name of the donee is mutated in 
the landlord's sherista and rent is paid by the donee 
to the landlord it must be assumed that the payment 
was made by the doDee on bis own behalf unless it is 
shown that be acted as agent of the donor. The fact 
that the donor had debts at the time of gift is not con- 
elusive to show that the gift was a benami transaction. 

[Para 31] 

Annotation : (’46-Man.) Evidence Act, Ss. 101 to 
103, N. 20; 

In No. 83 of 1945 : 

Apurbadhan Mukherjee, Amarnath Bauer jee and 
Chandra Narayan La\k—lox Appellant. 

Par.chanon Ghose , Sourindra Narayan Ghost and 
Sukumar Ghose (Jr.) — for Respondents. 

In No. 145 of 1947: 

Panchanon Ghose, Chandra Sekhar Sen and Sou¬ 
rindra Narayan Ghose — for Appellant. 

Apurbadhan Mukherjee and Phanindra Nath D:y 

for Respondents. 

In No. 22 of 1948: 

Chandra Sekhar Sen, Phanindra Nath Dcy and 
Mritunjoy Dcy — for Appellants. 

Apurbadhan Mukherjee and Scurindra Narayan 
Ghose — for Respondents. 

G. N. Das J.—These three-appeals arise out of 
proceedings in execution of decrees for rent. In 
First Miscellaneous Appeal No. 83 of 1945, the 
appellant is Sm. Maya Debi. First Miscelloneous 
Appeal No. 22 of 1948 and First Miscellaneous 
Appeal No. 145 of 1947 arise out of the same 
execution proceedings. In F. M. A. 22 of 1948, 
the appellants are Probodh Kumar Roy and 
Pabitra Kumar Roy. In F. M. A. 145 of 1947, 
the appellants ore Kshitish Chandra Roy and 
Shib Chandra Roy. The facts common to all 
these appeals may be stated now. 


A. I. R. 

[2] The Maharaja of Cossimbazar was the 
proprietor of a zemindary under which a putni 
was held by one Sarat Moni Debi whose inte¬ 
rest is now represented by Maya Debi. Under 
the putni there were several dar.putnies. We 
are concerned with three of such dar.putnies in 
these appeals. One of the dar.putnies was held 
by the Midnapore Zemicdary Company. A 
second Dar-putni wa3 held by Satish Chandra 
Roy, since deceased, Kshitish Chandra Roy and 
Shib Chandra Roy and Suryyapada Dutta. A 
third dar-putni was held by the said Roys and 
Dutt and Bibhuti Bhusan Pal Choudhury and 
three others. The putni of Sarat Moni Debi was 
put up for sale uDder Regulation VIII [8] of 1819 
on 17th November 1930. On that date the Midna¬ 
pore Zemindary Company, one of the dar-putni- 
dars deposited a sum of rs. 22.974-5-3 pics and 
saved the putni from sale. The deposit wa9 made 
under the provisions of S. 13 (4), Putni Regula- 
tion (Regulation VIII [8] of 1819). 

[3] On an application by the Midnapore 
Zemindary Company, the company was put in 
possession of the putni on 26th November 1930. 
The company continued in possession till the 
end of Bhadra 1352 B.9. On 10th August 1945 
the company gave a notice to Maya Debi the 
defaulting putnidar expressing their intention 
to relinquish possession on the expiry of tbo 
month of Bhadra 1352. The notice has been 
marked Ex. a and is printed in the paper book 
of F. M. A. 22 of 1943, the terms whereof will be 
adverted to hereafter. We now come to F.M. A. 
No. 83 of 1945, in which the appellant, as we have 
said, i3 Maya Debi. 

[4] The facts so far as they are relevant for 
tie purposes of decision of this appeal are that 
in regard to the dar-putni held by the Roys and 
Dutt a decree for arrears of rent was obtained 
by the Midnapore Zemindary Company on 30th 
June 1934. In execution of that decree, the dar- 
putni of the Roys and Dutt was brought to sale 
on 9th December 1935 and was purchased by the 
decree-holder Midnapore Zemindary Company. 
In 1935, the Midnapore Zemindary Company 
instituted a suit for rent, being Rent Suit No. 48 
of 1935, claiming arrears of rent from Srabana 
1341 B. S. to Jaistha 1342 B.S. This suit was 
decreed and the company proceeded to execute 
the same in Rent Execution case No. 13 of 1942. 
The prayers made in the execution petition were 
a sale of other immovable properties of the judg¬ 
ment-debtors and in case the decretal due3 were 
not realised thereby, the appointment of a receiver 
and for arrest of the persons of the judgment- 
debtors. In this execution proceeding an objec¬ 
tion was raised by the Roys giving rise to mis¬ 
cellaneous case No. 28 of 1942. The miscellaneous 
case wa3 dismissed on 29th April 1942. 
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[5] Against the order of dismissal an appeal 
was taken to this Court by the Roys, being First 
Miscellaneous Appeal No. 125 of 1942. This ap- 
peal was allowed by this Court by its order, 
dated 28th July 1944. The miscellaneous case 
was remanded to the trial Court for a decision 
on the question whether there was in fact a mer¬ 
ger of the dar.putni held by the Roys and Dutt 
and secondly whether in law there could be suoh 
a merger. 

[6] After the case went back, the learned 
Subordinate Judge by his order dated 4th Decem. 
ber 1944, held that there could be no merger in 
law and secondly that the merger, if any, did 
not take place before the amendment of the 
Bengal Tenancy Act by the addition of 9. 168-A 
to the Act. The learned Subordinate Judge did 
not come to any finding whether in fact there 
was such a merger but observed that a prayer 
for arrest of the persons of the judgment.debtors 
was possible. In the result, however, the learned 
Subordinate Judge allowed the objection case 
and dismissed the execution case started by the 
Midnaporo Zemindary Company. 

[7] The Midnapore Zemindary Company pre¬ 
ferred an appeal to this Court, giving rise to 
First Miscellaneous Appeal No. 83 of 1915 . Tho 
Midnapore Zemindary Company, it appears, 
did not prosecute the appeal, after the company 
had deolared its intention of surrendering posses, 
eion of the putni in favour of Maya Debi. The 
appeal was dismissed on 14th January 1946, for 
non-proseoution. 

[8] Sometime thereafter Maya Debi made 
an application for restoration of the appeal 
The question was heard in the presence of the 
learned advooates appearing on behalf of Maya 
Debi, the Midnapore Zemindary Company and 
the contesting respondents. On nth December 
1916, this Court passed an order setting aside 
the dismissal of the appeal for non-proseoution 
and restoring the appeal to file, striking out the 
name of the Midnapore Zemindary Company 
and substituting Maya Debi in its place. The 
question whether the interest of the decree-holder 
the Midnapore Zemindary Company had devolv- 

ed on Maya Debi was left open for future 
adjudication. 

[9] At the hearing of the appeal, Mr. Pan. 
ohanon Ghose, appearing for the respondents 
objectors, raised a preliminary objection that 
this appeal cannot be continued by Maya Debi 
inasmuch as Maya Debi is not an assignee of 
the decree-holder the Midnapore Zemindary 
Company either by operation of law, or by an . 

sssfir- Twa ° bi ° otira hM *° b 

J 00 thafc a dsoree can be exeouted 
either by the decree-holder, or by an assignee of 


the decree either by operation of law, or by 
assignment in writing. The expression "assign, 
meut in writing" has been the subject of judi¬ 
cial interpretation in several cases to which 
our attention has been drawD. In the case of 
Mathurapur Zemindary Co., Ltd. v. Bhasa. 
ram Uondal, 51 Cal. 703 at p. 70S: (a. I. r. 
(ll) 1924 cal. 661 ), Mukberjea J. observed that in 
order that the applicant for execution should 
be considered 89 an assignee of the decree, there 
must be a vesting of the interest of the decree- 
holder by operation of a statute. The view so 
expressed by Mukberjea J. was approved of in 
the case of Prabashini Deli v. Basiklal Baner. 
jee, 69 cal. 297: (a. I. r. ( 19 ) 1932 Cal. 439). In the 
case of Mahadeo Baburao Halle v. Ananda - 
rao Shankarao Deshmukh, 57 Bom. 518:(a.i.r. 
( 20 ) 1933 Bom. 367), Rangnekar J. observed : 

"A transferee by operation oflaw would be a legal 
representative of tba decree-holder, or the person in 
whom the interest of the decree holder has become 
vested under a statute, e.g., the Official Assingee of 
an insolvent under the Presidency Towns Insolvency 

Act, or the purchaser at a Court salo in execution of a 
decree. 

[11] In a still later case of the Bombay High 

Court, namely, the case of G. N. Asundi v. 
Virappa Andaneppa, I. l. r. (1939) Bom. 271 : 
(A. 1. r. (26) 1939 Bom. 221), a Division Bench 
of the Bombay High Court observed that an 
assignment of a decree by operation of law was 
confined to testamentary succession, forfeiture 
insolvency and the like. ’ 

[ 12 ] The question depends on the legal posi- 
tion of a depositor under S. 13 (4) of tho Putni 
Regulation who has gone into possession and 
thereafter relinquished possession in favour of 
defaulting putnidars. Section 13 (4), Putni Re 
gulation provides that if an inferior talukdar 
who is not himself in default makes a deposit 

to stay the sale of the superior tenure, out of 
his private funds, the deposit 
‘ aball be considered as a loan mado to the proprietor 

if 110 '® preserved ,rom sale by such means and 
the taluk ao preserved shall be the security (o’ the 

person or persona making the advance, who shall bo 
considered to have a lien thereupon In the same man¬ 
ner as if the loan bad been made upon mortgago.” 

The clause goes on to state that the depositor 
on his application shall be entitled 

n, !w b £ ln ot th0 ‘o°ure of the defaulter in 

order to recover the amount so advanced frnm 
profits belonging thereto.” Md hom any 

o , t “ ] . Th0 P 09 ^ 0 , 11 depositor has been 

stated by Dr. Rash Behari Ghose in his Law of 
Mortgages m British India as that of a bailiff 
of the mortgagor without any salary. In the 

Lad,, 

Keshen Smgh, 12 m. I. a. 167: (S Bene, l r 
44 p. 0 .), the Judical Committee stated that the 
position of a mortgagee was akin to that of an 
agent of the mortgagor for oolleotion of rent 
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[ 12 ] Mr. Mukberjee, appearing for the appel¬ 
lants, has submitted that the position of the 
depositor who has gone into possession is that 
of a trustee, having no rights of his own but 
holding the putni merely for the benefit of the 
defaulting putnidar. He has also stated that 
the position of the depositor in such circum¬ 
stances is that of the holder of a lien within the 
meaning of S. 100 , T. P. Act. 

[13] Mr. Ghose, appearing for the respon¬ 
dents, on the other Land, has submitted that the 
position of the depositor in such circumstances 
is really that of an owner for the period of his 
possession. 

[li] In our opinion, it is difficult to describe 
the position of the depositor either as that of a 
bailiff, or as an agent, or as a trustee, or the 
holder of a lien, or a3 that of an owner. The 
position depends on the true view one ha3 to take 
of the effect of S. 13 ( 4 ) of the Putni Regulation. 
His position is au anomalous one and it is 
difficult to define it accurately by a legal con¬ 
cept ordinarily known to law. Mr. Mukherjee’s 
contention that he is merely a trustee is obviously 
unsound, for the depositor has rights of his 
own which a trustee does not enjoy. He can 
appropriate the income of the property in his 
possession with a view to get repayment of the 
sum advanced. He can purchase the interest of 
the putnidar without beiDg subject to disabilities 
which attach to a trustee. At tbe most his posi¬ 
tion may be said to be similar to that of a 
trustee. Mr. Mukherjee’s further contention that 
he is the holder of a lien having no interest 
whatsoever in the property is negatived by the 
express terms of S. 13 (4) of the Putni Regula- 
tion and is opposed to a series of decisions of 
this Court to which we shall advert presently. 

[15] Mr. Ghose’s contention that he is tbe 
owner for the time being is also untenable, for 
the simple reason that the mortgagor’s title 
is never destroyed, the depositor coming into 
possession for very limited purpose, namely, the 
purpose of realising his advances. Section 13 ( 4 ) 
of the Regulation states that the depositor should 
be regarded as having advanced a loan on a 
mortgage. It is true that tbe word "mortgage” 
as used in S. 13 ( 4 ) of the Regulation must have 
the connotation which the term bore in the year 
1819. In the case of Ramkinkar Banerjee v. 
Satya Charan Srimani, 66 I. A. 50 at p. 59: 
(A. I. R. (26) 1939 P. C. 14), the Judicial Com¬ 
mittee observed that; 

"Upto the time of the passing of the Transfer of 
Property Act the rights of mortgagors and mortgagees , 
of land in India were subjfct to much controversy, 
though in general the law of England, subject to such 
modification as justice, equity and good conscience 
required, was reccgnUed as the law of India also.” 

In the case of Gopal v. Parsotam, 5 ALL. 121 


at p. 127 : (18S2 A. W. N. 128 F. B.), Mahmood J. 
observed that the definition of a mortgage in 
the Transfer of Property Act ha3 not altered 
the law but only formulated in clear language 
the notions of mortgage as understood by writers 
of text books on Indian mortgages. It is, there- 
fore, futile to say that the position of the deposi¬ 
tor is simply that of a lien holder having no 
interest in the property saved by the deposit or 
of an owner for a limited period. In the case of 
Abdul Aziz v. Beharilal, 411.c. 711: (A.I.R. ( 5 ) 
1918 Cal. 466), Fletcher J. observed that a deposi¬ 
tor under s. 13 ( 4 ) of the Putni Regulation who 
enters into possession has the express right of a 
mortgagee in possession and is the only person 
who can collect rents, grant receipts and give 
a discharge for the rents due from the subordi. 
nate holders of the putni saved by the deposit. 
In the case of Jakhomull Mehere v. Saroda ■ 
prosad Dty, 7 C. L. J 604 at p. 609, Mukherji J. 
stated the position of a depositor to be that of 
a usufructuary mortgagee. In the later case of 
Ramjilan Bhadra v. Tazuddirt Kaji, 15 
C. W. N. 404 : (9 I. C. 489), this Court held that 
S. 13 (4) of the Putni Regulation gave the dar- 
patnidar making the deposit a u3ufruotuary 
mortgage of the putni in order to recover th^ 
advance from the profits of the putni. This view 
was assumed to be correct in the case of Midna- 
pur Zemindary Co. Ltd. v. Saradindu Mukho- 
padhaya. 52 c. w. n. 724 : (a. I. R. (35) 1948 
Oal. 260) and the rights of the depositor were 
worked out on the footing that S. 76, T. P. Act 
was attracted. 

[16l The above disoussion, therefore, shows 
that the position of the depositor is not that as 
contended for either by Mr. Mukberjee for the 
appellants, or by Mr. Ghose for the respondent. 
In our opinion his position is an anomalous one. 
He is in the position of a creditor who holds tfo 
defaulting tenure as if it was mortgaged to him 
He has an additional right to be put in posses 
sion on his applying for the same. In the latter 
event if he obtains possession, he can retain 
possession of the 3ame and collect the profits of 
the tenure saved from sale including rents which 
were unrealised at the time of hi3 entering into 
possession and rents accrued during the subsis¬ 
tence of his possession and apply the same in 
satisfaction of the deposit made by him. He can, 
however, give up possession even before the 
advance made by him i3 satisfied, amicably 
without recourse to a suit or an order of the 
Collector. If he gives up possession in such cir- 
cumstances, his right to collect the rents already 
accrued or to accrue thereafter, decretal or 
otherwise, ceases and all such rights which had 
inhered in him because of his entry into posses¬ 
sion becomes vested in the defaulting tenure- 
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holder who goes into possession on the depositor 
vacating the same. In this view, the conclusion 
follows that on the Midnapore Zemindary Com. 
pany giving up possession by notice and on 
Maya Dobi’s entry into such possession, the 
latter became entitled to the interest of the 


decree-holder, the Midnapore Zemindary Com¬ 
pany, in the decree with which we are now con¬ 
cerned which was not realised by the Midnapore 
Zemindary Company and satisfaction whereof 
was not accorded by the Midnapore Zemindary 
Company. In our opinion, therefore, Maya Debi 
may be regarded as an assignee of the decree, 
holder by operation of law. 

[17] The question also arises whether Maya 
Debi oan be regarded a3 an assignee of the 
interest of the docree holder Midnapore Zemin¬ 
dary Company by assignment in writing. The 
question really turns on the interpretation of the 
notice Ex. a read in the light of the facts and 
circumstances of the case. The notice Ex. a 
recited that the tenants would be informed of 


the fact of relinquishment of possession by the 
Midnapore Zemindary Company and Tahaildars 
• would be similarly informed. The notice re- 
quired Maya Debi to take all steps to realise the 
rents due whiob, in our opinion, include the 
rents already accrued, or which might accrue 
after the notice. The notice proceeds to state 
that if Maya Debi so desires, the company will 
supply Maya Dobi with a list of the rents due 
from the tenants upto the date of relinquish¬ 
ment of possession by the Midnapore Zemindary 
Company. Basanta Kumar Mukherjee, an officer 
of Maya Debi has deposed that Maya Debi has 
realised other deorees for rents which had been 
obtained by the Midnapore Zemindary Company, 
while the company was in possession, without 
any objection on the part of the company. He 
has also deposed that a list of the unrealised 
decrees obtained by the Midnapore Zemindary 
Company was made over to Maya Debi. It is 
true that the list has not been produced in 
Court, but this was never oalled for from Maya 
Debi. It appears from the records that the 
Midnapore Zemindary Company was served with 
a notice of the intended execution by Maya 
Debi in the connected case. The notice was duly 
served, but the Midnapore Zemindary Company 
did not objeot to the execution proceeding at the 
instance of Maya Debi. In this appeal, as we 
have already pointed out, Maya Debi was substi¬ 
tuted in place of the Midnapore Zemindary 

the™atter Wlth ° U ‘ ° biection on the P»rt of 


[ 18 ] All these faots, in one opinion, suppe 
.the position that the Midnapore Zemindai 
Company intended to vest Maya Debi with tl 
Inght of realising all arrears of rent, deoretal i 


otherwise and Maya Debi can be regarded also 
as an assignee of the interest of the decree-holder 
by assignment in writing within the meaning of 

O. 21 , R. 16 , Civil P. C. This view, in our opinion, 
is supported by the decision of this Court in the 
case of Ananda Mohan Roy v. Promotha Nath 
Ganguly, 25 C. \Y. N. SG3 : (A. I. B. (8) 1921 Oal. 
74). In that case, there was nn assignment of the 
property with all arrears. A decree for arrears 
of reDt wa3 obtained simultaneously with the 
execution of the deed of assignment. It was 
held that the decree passed to the assignee of 
the property under the words "assignment with 
all arrears”. A similar view has been taken in 
tbe case of Periakatha Nadar v. Mahalingam, 
A. I. R. (23) 1936 Mad. 513 at p. 515 : (166 I. 0. 
922) where it has been held that anything in 
writing which transfers a decree and clearly 
shows an intention to do so, should be regarded 
as coming within tbe scope of 0 21 , R. 16 , Civil 

P. C. 

[19] Mr. Ghose appearing for the respondents, 
has relied strongly on two decisions of this Court, 
namely, tbe case of Mathurapore Zemindary 
Co. Ltd. v. Bhasaram Mondal , 51 cal. 703 : 
(A. I. R. (n) 1924 cal. 66l) and the case of 
Prabasliini Debi v. RasiWal Banerjec, 69 cal. 
297 : (a. I. B. (19) 1932 cal. 439). In both these 
cases, the assignment preceded the passing of the 
deoree for arrears of rent. A 3 such they do not 
apply to the facts of the present case. 

f 20 ] On these grounds we bold that Maya 
Debi i3 entitled to execute the decrees for arrears 
of rent obtained by the Midnapore Zemindary 
Company prior to its relinquishment of posses¬ 
sion in favour of Maya Debi, the deoree remain¬ 
ing unrealised at tbe date of such relinquishment. 
The preliminary objection of Mr. Gh 03 e must, 
therefore, be overruled. 

C 2 l) Coming to tbe merits of tbe case we are 
not inclined to accept the argument put forward 
on behalf of tbe appellants that there was no 
merger in law. There is no evidence on the 
record to show that the deposit of the Midnapore 
Zsmindary Company has been satisfied. The 
Midnapore Zemindary Company ba 9 , therefore, 
a mortgage so far as tbe interest of tbe pntnidar 
Maya Debi is concerned. In order to constitute 
merger within s. ill (d), T. P. Act, the interest 
of the lessor and the lessee in the whole of the 
property should become vested at the same time 
m one parson in the same right; that is to say, 
there must be a union of the entire interest of 
the lessor and the lessee or as is said, the land¬ 
lord s interest must sink in the reversion. 

122 ] In the present case, the acquisition of 
the dar.putai of the Roys and Dutt by the 
Midnapore Zemindary Company did not have 
the effect of extinguishing the dar-patni so pur- 
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chased. The dar-putni would not be an acces- 
«ion ipso jure so far as the mortgagor is 
concerned. The combined effect of s 90. Trusts 
Act and S. 63, T. P. Act, i3 that till the re- 
lemption of the security, the accession, that is, 
'.he purchased property, does not become the 
absolute property of the mortgagor. There is, 
therefore, an intervening state in the Midtaporo 
Zemindarv Company, that is the depositor, under 
S. 13 U) of the Regulation which prevents the 
union of the interest of the lessee with that of 
the lessor. There cannot, therefore, be a merger 
in the eye of law. The learned Subordinate 
Judge, in our opinioo, was right in the view he 
took of the matter. In this view, S. K8A, Bengal 
Tenancy Act, precludes Maya Debi from pro¬ 
ceeding against the other properties of the 
judgment debtors by attachment and sale there¬ 
of. It only remains for us to consider tbe prayer 
for arrest of the persons of the judgment-debtors. 
In so far as Probodh Kumar Roy and Pabitra 
Kumar Roy are concerned, they are not the ori¬ 
ginal judgment-debtors, but they have been 
substituted in place of their father Satish Chandra 
Roy. Mr. Mukberjee for tbe appellants contends 
that they are under a pious obligation to repay 
the debts of their father. This is true but only 
in a limited sense. A Hindu son is under no 
pious obligation to pay the debts of his father 
out of his personal ussets. No personal execu- 
tion can be levied as against a Hindu son on the 
Istrengtb of a pious obligation on the part of tbe 
son to repay tbe father's debt. This was so held 
in the case of Bissesior Ram v. Rama Kanta 
Duley, 13 pat. 7 : (a. I. R. (21) 1934 Pat. 187). 
Moreover, tbi3 point was not raised in the Court 
below. The only prayer, therefore, whioh may 
bo granted so far as Maya Debi is concerned is 
tbe prayer for tbe arrest of tbe persons of Ksbi- 
tish Chandra Roy and Sib Chandra Roy, two 
of the judgment-debtors. Tbe learned Subordi- 
date Judge seemed to be inclined to tbe view 
that such arrest was possible. The learned Sub¬ 
ordinate Judge, however, did net consider whe¬ 
ther the prayer wa3 admissible in the view of 
the provisions of S. 51, Civil P. C. This last 
point, therefore, requires further investigation. 

[ 23 ] In tbe result, this appeal is allowed in 
part, the order of the Subordinate Judge is 
varied and this case remitted to the Subordinate 
Judge for a decision as to whether the prayer 
for arrest of tbe persons of Ksbitish Chandra 
Roy and Sib Chandra Roy can be allowed in 
the facts and circumstances of the present case. 
If necessary, be may take further evidence on 
this point. 

[24] This appeal i 3 allowed with costs, hearing- 
fee being assessed at two gold mohur3 to be paid 
by Ksbitish Chandra Roy and Sib Chandra Roy. 


[26] We shall now deal with F. M. A. no. 22 
of 1948 and F. M. A. NO. 145 of 1947. A few fur¬ 
ther facts have got to be stated in order to dis¬ 
pose of these appeals which are at the instance 
of the judgment-debtors. 

[ 26 ] In 1533, tbe Midnapore Zemindary Com¬ 
pany instituted a suit for dar-putni rent, beiDg 
Rent Suit No. 38 of 1933 against the Roys, Pal 
Cbouahurys and Dutt. This suit was decreed 
and in execution of that decree the dar-putni 
of the Roys, Pal Cboudhurys and Dutt was 
sold on 8th July 1936, and purchased by the 
Midnapore Zemindary Company. Thereafter in 
1935, a suit for rent being Rent Suit No. 46 of 
1935 was instituted by the Midnapore Zemindary 
Company against the said Roys, Pal Ohoudhu- 
rys and Dutt for the Jaistha kist of 1340 B. 8. 
to 1342 B. S. This suit was decreed on 23rd 
December 1935. The present execution case, which 
is Rent Execution Case No. 91 of 1946, was ins- 
tituted by Maya Debi claiming to be the repre¬ 
sentative of the Midnapore Zemindary Company 
which had obtained tbe decree for arrears of 
rent as already stated. Notice of the execution 
of this decree under 0 . 21 , R. 16 , Civil P. C., was 
served on the Midnapore Zsmindary Company, 
as also on the judgment-debtorB. The Midoa- 
pore Zemindary Company did not object to the 
execution proceeding at tbe instanco of Maya 
Debi. One set of objection was raised on behalf 
of Probodh Kumar Roy and Pabitra Kumar 
Roy sons of Satish Chandra Roy, since deceas¬ 
ed, giving rise to Miscellaneous Case No. 13 of 
1947. The principal objections to the execution 
were ffrstly that Maya Debi had no right to 
execute the decree and secondly that tbe prayer 
for the appointment of a receiver which was 
made by Maya Debi in respect of a tenancy 
of Bs. 4C0 was not tenable, inasmuch as by a 
deed of gift, dated 7th Fsbruary 1933, Satish 
Chandra Roy, Ksbitish Chandra Roy and Sib 
Chandra Roy bad made a gift of the tenancy in 
favour of Probodh Kumar Roy and Pabitra 
Kumar Roy and they are tbe owners of the said 
jama and no receiver can be appointed in res¬ 
pect thereof in execution of a decree obtained 
not against them but against their father Satish 
Chandra Roy and their uncles Ksbitish Chandra 
Roy and Sib Chandra Roy. 

[27] The learned Subordinate Judge rejected 
these objections and allowed execution to proceed 
by bis order which is now under appeal. Against 
this order, First Miscellaneous Appeal No. S3 of 
1918 has been filed by Probodh Kumar Roy and 
Pabitra Kumar Roy. 

[ 28 ] Another set of objections was taken by 
Ksbitish Chandra Roy and Sib Chandra Roy, 
giving rise to Miscellaneous case No. 72 of 1947 
where the objection was raised to Maya Debi 
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having the right to execute the decree as repre¬ 
sentative of the decree-holder the Midnapore 
Zemindary Company. This objection was over¬ 
ruled by the learned Subordinate Judge by his 
order dated 13th August 1947, and against that 
order Kshitish Chandra Roy and Sib Chandra 
Roy have preferred First Miscellaneous Appeal 
NO. 145 of 1947. 

[29] We shall now take up F. M. A. No. 32 of 
1943. Mr. Sen, appearing for the appellants, has 
contested the view of the Subordinate Judge 
that Maya Debi cannot be regarded as a repre¬ 
sentative of the decree-holder Midnapore Zemin- 
dary Company. For reasons already given in 
our judgment in F. M. A. No. 83 of 1945, this 
contention must be overruled. 

[30] Mr. Sen further contended that the lower 
Court was wrong in making an order for the 
appointment of a Receiver in regard to the 
tenancy of B 9 . 400 on a finding that Probodh 
Kumar Roy and Pabitra Kumar Roy were the 
benamdars of the donors namely, their father 
Satish Chandra Roy and their uncles Kshitish 
Chandra Roy and Sib Chandra Roy. 

[31] The learned Subordinate Judge finds 
against the appellants principally on the ground 
that the donors were heavily in debts and that 
some of them had transferred their homesteads 
in favour of their wives. He also commented 
on the fact that no evidence was led on behalf 
of the donees that the rents were paid by the 
donees themselves and the payment was not 
made in their names on behalf of the donors. 
In our opinion, the learned Subordinate Judge 
has approached this question from an entirely 
wrong standpoint. The question of proving 
that a transaction is benami rests on the person 
who argues against the tenor of the deed. It is 
also well established that no conclusion as 
regards the benami character of a transaction 
can be founded on suspicion. In this case, the 
evidence indicates, and the Subordinate Judge 
also accepts this evidence as genuine, that the 
names of the donees were mutated in the land¬ 
lord’s sheristha, and that rents were paid by the 
donees to Midnapore Zemindary Company and 
Maya Debi. Prima facie, it must be assumed - that 
the payment was made by the donee3 on their 
own behalf unless it was established that the 
persons whose names appear as payers in the 
rent receipts produced, are really agents aotiDg 
on behalf of the donors. No attempt was made 
by Maya Debi to show that the persons who are 
said to have made the payments, did make 
the payments as agents of the donors. In the 
eeoond place, the learned Subordinate Judge 

overlooks the statement in a plaint Ex. 6 filed 

fcy the Midnapore Zemindary Company olaiming 
cent for the period Ashar 1844 to Pons 1848 B. s 


against the donee 3 alone, namely, Probodh 
Kumar Roy and Pabitra Kumar Roy. In para. 
2 of the plaint, it i 3 expressly recited that 
the donees are in ownership and possession of 
the property in question, which is the property 
in respect of which the present application for 
appointment of receiver ha 9 been made. The 
suit for rent wa 3 decreed ex parte in favour of 
the Midnapore Zemindary Company on the 
13th August 1940. The decree is Ex. 6 . It also 
appears from Ex. 2 series that for a very long 
time rent was received by the Midnapore Zamin- 
dary Company from Probodh Kumar Roy and 
Pabitra Kumar Roy, the donees. The period 
covered by these receipts spread over the years 
1343 to 1350. Exhibit 2 z (7) dated 14th chaitra 
1352 B. 8 . shows that Maya Debi herself realised 
rent from Probodh Kumar Roy and Pabitra 
Kumar Roy the donees. The persons making 
the payment are stated to be Khudiram Dutt 
and Shyam Madbab Roy and they purport to 
make the payments on behalf of the donees. 
There is no evidence that these persons acted 
on behalf of the donors. Mr. Sen has also 
referred to an application before a Debt Settle¬ 
ment Board by Satish Chandra Roy filed on 
28 th September 1910. In this application for 
settlement of debt, Ex. 3, the Midnapore Zemin- 
dary Company was stated to be one of the 
creditors. In the schedule of properties annexed 
to the application, the property covered by the 
deed of gift was not mentioned. Neither the 
Midnapore Zemindary Company, nor the other 
creditors who were parties to the Debt Settle, 
ment proceedings objected to the non-inclusion 
of the property which was donated by Satish 
Chandra Roy and his brother Kshitish Chandra 
Roy and Sib Chandra Roy. The debts were set¬ 
tled on the basis of amicable settlements as would 
appear from the order sheet. It would further 
appear that the Midnapore Zemindary Company 
itself filed an application for settlement of debt. In 
that application also, the Midnapore Zomindary 
Company did not mention the disputed property 
to be a property belonging to Satish Chandra 
Roy. In this state of the evidence, the conclu¬ 
sion follows that the deed of gift executed by 
Satish Chandra Roy, Kshitish Chandra Roy and 
Bib Chandra Roy in favour of the appellants 
Probodh Kumar Roy and Pabitra Kumar Roy 
ia not a benami transaction. The faot that the 
donors had debts at the time of the gift is not 
conclusive to show that the gift was a benami 
transaction. It was aooepted as a valid gift by 
the Midnapore Zemindary Company, as also by 
the respondent Maya Debi herself. 

[83] In these circumstances, the view taken 
by the learned Subordinate Judge oannot be sus¬ 
tained and it must be held that no receiver can 
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be appointed in respect of the property covered 
by the deed of g ft. We have already dealt with 
the contention raised by Mr. Mukherjee that 
Probodh Kumar Key and Pabitra Kumar Roy 
were under a pious obligation to pay their 
father’s debt and as such an equitable execution 
can be levied against their personal property. 
For reasons given in F. M. A. 83 of 1945, this 
contention cannot be given effect to. F. m. a. 
22 of 1943 must, therefore, be allowed. The 
order of the Subordinate Judge is set aside so 
far as the appellants are con:erned and the 
execution ca;e dismissed as against them. The 
result of our order is that the receiver auto¬ 
matically stands discharged. He will now pass 
his accounts before the Subordinate Judge. 

[33] In the circumstances of this case, we 
direct that in thi3 appeal the parties will bear 
their own costs in this Court and the Court 
below. 

[34] It remains for us to deal with F. M. A. 
145 of 1947 in which the appellants are Kahitieh 
Chandra Roy and Sib Chandra Roy. For 
reasons already given in the other two appeals 
which we have disposed of, the only prayer 
which the decree-holder is entitled to make 
against them is the prayer for the arrest of the 
persons of these judgment-debtors. For the 
reasons given in F. u. a. no. 83 of 1945, the 
order made by the Subordinate Judge in this 
case mu3t bo varied and this case remitted to 
the Subordinate Judge for an adjudication 
whether in the facts and circumstances of this 
case the prayer for arrest of the persons of the 
judgment-debtors should be entertained or not. 
In this case also, we direct the Subordinate 
Judge to take such additional evidence a3 the 
parties may choose to adduce and thereafter 
dispose of the objection raised by Eshitish Chan- 
dra Roy and Sib Chandra Roy. 

[35] In tbis appeal also, we direct the parties 
to bear their own costs. 

Lahiri J.—I agree. 

K g. Order accordingly. 
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R. P. MOOKERJEE AND K. C. COUNDER JJ. 

Naresh Chandra Bose—Judgment-debtor — 
Appellant v Sachinira Nath Deb and others 
_ Decree-holders—Respondents. 

A. F. 0. 0. No. Ill of 1917, Decided on 24th Jan¬ 
uary 1949, against order of Sub-Judge, 1st Court, Ali- 
pore, D/* '24th May 19-17. 

(a) High Court (Bengal) Order (1947). S. 13 (3) — 
Court of origin-Decree in suit for arrears of rent 
obtained in Court at J — Decree transferred to 
Court at .4 for execution — Application for execu¬ 
tion — Objection to same disallowed — Appeal to 

Calcutta High Court in July 1947 — Passing of 
Indian Independence Act — Court at J included 


A.I.R. 

within jurisdiction oi Dacca High Court _ Court 

oi origin held was Court at A and Calcutta High 
Court could hear appeal. 

The language used in sub-s. (3) of S. 13 clearly indi¬ 
cates that the Court of origin is to be determined with 
reference to the “proceedings” then pending in the 
High Court, that is, the particular proceedings cut of 
which the matter arises which are pending in the High 
Court. [p dra 12] 

For the realisation of arrear patni rent the landlords 
obtained a decree in the Court of Subordinate Judge, 
Jess>re. The decree was transferred to the Ali pore 
Couit for execution at the instance of the decree-holders. 
The decree holders filed an application for execution in 
the Alipore Court. The Court allowed execution as pra¬ 
yed after disallowing certain objections of the judgment- 
debtor. Against this order the judgment-debtor preferred 
an appeal to the High Court of Calcutta on 3rd July 
1947. On the passing of the Indian Independence Act 
the district of Jessore came to le included within Fast 
Bengal within the jurisdiction of the newly constituted 
Dacca High Court: 

Held that the proceedings in the High Court origina¬ 
ted either on the filing of the application for execution 
by the decree holder in the Alipore Court cr more 
strictly speaking, on the filing of the objection by the 
judgment dth.or. The appeal arose directly out of the 
miscellaneous ca3e started on the filing of the objec¬ 
tion; the proximate connection is with that objection 
and the said miscellaneous case. The more distant 
connection was with the filing of the execution in the 
Alipore Court. Passing of the decree by the Jessore 
Court or the filing of the application for transferring 
the decree to Alipore Court could not be considered to 
bo the starting point of the ‘'proceedings” pending in 
the High Court. Therefore the “Court of origin" in 
respect of the appeal was the Alipore Court and not 
the Jessore Court As a result of the passing of the 
Indian Independence Act and tbo orders issued by the 
Governor General thereunder the appeal did not Hand 
transferred to the Dacca Court and the Calcutta High 
Court had therefore jurisdiction to hear the appeal. 

[Paras 12 and 17] 

(b) Execution — Lex fori — No special provi¬ 
sion — Lex fori exclusively governs execution 
proceedings. 

In the absence of any special provision les fori ex¬ 
clusively governs execution proceedings. Judgment 
and execution of judgment are considered to be integral 
parts of the process which the plaintiff has elected to 
adopt and are necessarily subject to the Ux fori. De 
La Vega v. Fiona, 1 B. fc Ad. 2b4 and Brettxlol v. 
Sandos , 4 Scot. 201, Ref. [Para 9] 

(c) Bengal Tenancy Act (VIII [8] of 1885), 
S. 168-A—Property other than defaulting tenure- 
Appointment of receiver in respect thereof not 
barred. 

Sfct : on 1GS-A docs not debar the execution Court to 
direct appointment of a receiver in respect of property 
other than the defaulting tenure irrespective of the 
fact whether the tenure continues to exist or not. 

[Para 19J 

(d) Civil P. C. (1903), S. 11 — Res judical a in 
execution proceedings — Decree for arrear patni 
rent — Execution —jProperty other than defaulting 
tenure attached — Subsequently S. 168-A, Bengal 
Tenancy Act introduced —Objection to attachment 
_Court holding that attachment must be with¬ 
drawn — It also holding that patni was still in 
existence — Application to appoint receiver — 
Application held was not barred by res judicata 
Bengal Tenancy Act (VIII [8] of 18S5), S. 168-A. 
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Id execution ol a decree for arrear patni rent pro¬ 
perty other than the defaulting tenure bad been attach¬ 
ed before S. 163-A, Bengal Tenancy Act. had been 
introduced. After the introduction of this section, upon 
the objection of the judgment debtor, tbe Court held 
that the attachment order must be withdrawn. It was 
also held that some only of the rent co sharers decree- 
holders had auction purchased the defaulting patni in 
execution of subsequent rent decree nDd accordingly the 
patni was still in existence and it had simply changed 
hands. It was contended that this decision at a previous 
stage of tbe execution proceedings raised a bar of 
res judicata and the decree-holder was not entitled to 
apply for levying execution of tbe same by the appoint¬ 
ment of a receiver: 

Held that in the previous proceedings the Court bad 
no occasion to consider whether a receiver could be 
appointed in respect of the property previously attached, 
being property other than the defaulting tenure. It 
could not be held that the question in issue had 
actually or could have at all been raised or decided in 
the previous proceeding?. The only point for whioh a 
bar of res judicata might be raised was on the ques¬ 
tion that the patni had net ceased to exist. Tbe exist¬ 
ence of the patni, however, did not disentitle tbe 
decree-holder under S. 168 A, Bengal Tenancy Act, to 
apply fer the appointment of a receiver in aid of exe- 
oution. [Para 21 ] 

Annotation: (’14-Com.) Civil P. C., S. 11. N 23. 

Qirija P . Sanyal t and Hari Qopal Roy — 

for Appellaot. 

Nalin Ch, Pal and Amarcndra Narain Bagchi — 

for Respondents. 

R. P. Mookerjee J. — This is an appeal on 
bobalf of the judgment-debtor against a decision 
by the Subordinate Judge, First Court, Aliporedis- 
allowing certain objections raised under 8. 47 , Civil 
A. C., read with s. 168 A, Bengal Tenancy Act. 

[ 2 ] The judgment-debtor, Naresh Chandra 
Bose, hold a patni under the predecessor-in-inte¬ 
rest of the decree-bolders opposite parties. For 
the realisation of arrear patni rent, the landlords 
obtained three decrees in succession in rent suit 
No. 2 of 1936 on 21st December 1936, rent suit 
No. 12 of 1937 on 9th April 1938 and rent suit 
No. 16 of 1939 on 17th February 1940. In execu- 
tion of the last of the three decrees, tbe default¬ 
ing patni was sold on 16th January 1942 and 
purchased by two of the three decree-holdera. 
The decree-holders auction purchasers sold the 
patni on 4th April 1944 to one Provash Mailik. 
All the rent suits had been brought in the Court 
of Subordinate Judge, Jessore and the deoree. 
holders applied for the transfer of tbe deoree 
obtained in rent suit No. 12 of 1937, to the Ali. 
pore Court within tbe district of 24 Parganas. 
After a certificate had been sent to the Alipore 
Court on 7th July 1988 the deoree-holders levied 
successive executions. 

[8] After the deoree had been transferred to 
the Alipore Court and in course of execution 
oase no. 88 of 1988 of the First Court of the Sub. 
ordinate Judge, Alipore, the decree-holdera attaoh- 
ed certain properties other than the defaulting 


tenure, situate in Calcutta an 3 belonging to the 
judgment-debtors. Subsequently there was an 
adjustment between the parties on 20fcb August 
1938. It was agreed inter aha that tbe attach- 
ment as effected aforesaid in execution case 
No. £6 of 1938 would subsist till the entire decre¬ 
tal dues were paid oil in instalments. After the 
passing of the Bengal Tenancy Amendment Act, 
incorporating s. igsa, Bengal Tenancy Act, an 
objection was raised on bebali of tbe judgment- 
debtor about tbe legality of the continuance of 
the attachment above referred to. Tbe learned 
Subordinate Judge at Alipore by his order dated 
16th April 1913, came to the conclusion that in 
spite of the sale of the patni in favour oi the two 
out of the three decree-holders there had been no 
merger and tbe patni was still in existence and 
bad not either terminated or ceased to 6xist. 
Notwithstanding tbe adjustment, the judgment, 
deltor was held to be entitled to question the 
continuance of the attachment. It was further 
held that the premises attached were not liable 
to attachment and sale in execution of the rent 
deoree already referred to. The attachment was 
accordingly withdrawn. 

[<] Subsequently on l3t March 1947 the decree- 
holdera again filed an application in the Alipore 
Court for execution of the decree in rent suit 
No. 12 of 1937 passed by the Court of the Subor¬ 
dinate Judge at Jessore. The prayer was in the 
alternative for attachment of the properties pre¬ 
viously released and for the appointment of a 
Receiver under S. 61 (d), Civil P. C. Objections 
were raised by tbe judgment-debtor to the effect 
that under S. I68A, Bengal Tenancy Act, there 
could bo neither aDy attachment nor could any 
receiver be appointed in execution. The learned 
Subordinate Judge overruled tbe objection and 
held (l) that S. 168fl, Bengal Tenanoy Act, did 
not preclude the deoree-holder from levying exe. 
cution by the appointment of a receiver and ( 2 ) 
the earlier order dated 16th April 1943 withdraw¬ 
ing the attachment then in force could not bar 
the present application for execution by the 
appointment of a receiver. The present appeal ia 
directed against this order dated 24th May 1917. 

[6] A preliminary point has been raised on 
behalf of the appellant questioning the jurisdic¬ 
tion of this Court to bear this appeal. Although 
on 3rd July 1947 when this appeal was presented 
to this Court, this High Court had no doubt 
jurisdiction to entertain it but on the passing of 
the Indian Independence Act the district of 
Jessore oama to be included within East Bengal 
and since then has been under the jurisdiction of 
the newly constituted Dacca High Court. It ie 
contended that in terms of Art. 13 , High Court 
(Bengal) Order, this appeal pending there just 
before 15th August 1947, mnst be deemed to have 
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been transferred to the Dacca High Court and 
this Court has now no jurisdiction to hear thi3 

appeal. 

[C] Under the High Court (Calcutta) Order 
1947 made by the Governor Genera! under S. 9, 
Indian Independence Act, 1947, from after the 
appointed date, viz. 15th August 1947, the High 
Court in Calcutta is to continue to exist, 

"?ave as expressly provided by S. 13, High Court 
(Bengal) Order 1947, for all such original, appeilateanl 
other jurisdiction as it had immediately before that 
date.*’ 

The relevant portion of s. 13, High Court (Bengal) 
Order is in the followirg terms: 

"(1) Subject as hereinafter provided, the H gh Court 
in Calcutta shall have no jurisdiction in respect of the 
territories for the time being included in the Province 
of East Bengal. 

• • • • 

(3) Subject to the preceding provisions of this Article, 
all proceedings pending on the appellate side of the 
High Court in Calcutta immediately before the appoint¬ 
ed day shall, where the Court cf origin is. as from that 
day situated in the Province of East Bengal, stand 
transferred by virtue of this order to tho High Court of 
East Bengal.” 

[7] Reference has also to be made to S. 4, 
Indian Independence Legal Proceedings Order 
1947, which runs as follows: 

“Notwithstanding the creation of certain new Pro¬ 
vinces and the transfer of certain territories from the 
province of Assam to the Province of East Bengal by 
the Indian Independence Act, 1917, (1) all proceedings 
pending immediately before the appointed day in any 
Civil or Criminal Court (other than a nigh Court in 
the Province of Bengal, tie Punjab or Assam) shall be 
continued in that Court as if the said Act had not been 
passed, aud that Court shall continue to have for the 
purposes of the said proceedings ail the jurisdiction 
and powers which it had immediately before the 
appointed day ; 

(2) any appeal or application for revision in respect 
of any proceedings so pending in any such Court shall 
lie in the Court which would have appellate, or as tbe 
case may be revisional, jurisdiction over tbe Court if 
tbe proceedings were instituted in that Court after tbe 
appointed day; and (3) effect shall be given within tbe 
territories of either of tbe two Dominions to any judg¬ 
ment, decree, order or sentence of any such Court in 
tho said proceeding?, as if it had been passed by a 
Court of competent jurisdiction within that Dominion. 1 ’ 

[8l The present appeal was pending in the 
High Court on the appointed day and therefore 
under S. 3, High Court (Calcutta) Order, un¬ 
less the exceptions as contained in the High 
Court (Bengal) Order, are attracted the jurisdic¬ 
tion of this Court ba3 not been-ousted. Under 
S. 13 (I), High Court (Bengal) Order, tbe High 
Court in Calcutta shall have no jurisdiction in 
respect of the territories for the time being in¬ 
cluded in the province of East Bengal. The pro. 
perties in respect of which the decree had been 
obtained, which is now being executed and has 
given rise to the present appeal before this Court, 
are now admittedly within East Bengal, i, e. 
within Pakistan, a different State. But the pro¬ 


perties in respect of which execution has been 
levied by appointing a Receiver are under the 
jurisdiction of the Alipore Court. 

10 ] In the absence of any special provision 
ler fori exclusively governs execution proceed, 
ings. Judgment and execution of judgment are 
considered to be integral parts of tbe process 
which the plaintiff has elected to adopt and are 
necessarily subject to the lex fori . See in this! 
connection De la Vega v. Viana, (1830) 1 B& 
Ad. 281: (8 L. J. K. B. 338); Brettilot v. Sandos , 
(4 SCOtt. 201). 

[ 10 ] Under sub-s. (3) of S. 13, High Court 
(Bengal) Order, the present proceedings which 
were pending in this High Court on the Appel¬ 
late Side immediately before 15th August 1947, 
shall if, "the Court of origin is, as from that day 
situated in the province of East Bengal, stand 
transferred by virtue of this order to the High 
Court of East Bengal”. 

[11] It is for consideration whether "the Court 
of origin” of the present proceedings is the Ali- 
pore or tho Jessore Court. If the relevant pro- 
ceedings be deemed to have originated with the 
filing of either tbe application for execution 
which was filed in the Alipore Court on 1 st 
March 1947, or with the filing of the objection 
under B. 47, Civil P. C., on 3rd April 1947 in 
the same Court by the judgment-debtor Naresh 
Chandra Bose, the Court of origin will be the 
Alipore Court. If, on the other hand, tbe origin 
of tbe present proceedings betaken to be either 
the passing of the decree by the Jessore Court 
on 1st April 1938 or the application for transfer 
of the decree for execution filed by the decree- 
holder in the Jessore Court, the Jessore Court 
must be taken to be ihe Court of origin and in 
that event this appeal stood transferred to the 
High Court of East Bengal. 

(121 The language used in sub-3. (9) of 8.13 
clearly indicates that tbe Court of origin is to 
be determined with reference to the "proceed¬ 
ings” then pending in the High Court, that is, 
the particular proceedings out of which the 
matter arises which are pending in the High 
Court. The proceedings in the High Court ori- 1 
ginated either on the filing of tbe application for 
execution by the decree holder in the Alipore' 
Court or, more strictly speaking, on the filing of 
the objection under 8.47, Civil P. C., by the judg¬ 
ment-debtor. The present appeal arises directly 
out of the miscellaneous case started on the 
filing of the objection under S. 47, Civil P. C., 
the proximate connection is with that objection 
and the said miscellaneous case. The more dis¬ 
tant connection is with the filing of the execution 
in tbe Alipore Court. Passing of the decree by 
the Jessore Court or the filing of the application 
for transferring the decree to Alipore Court can- 
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not be considered to be the starting point of the 


"proceedings” now pending in the High Court. 
In this view the Court of origin of the present 
proceedings now pending before this Court is the 
Alipore Court. To test the conclusion so reached 
reference may be made to certain circum¬ 
stances. 

Cl3] If this appeal be now deemed to have 
been transferred to the High Court of East 
Bengal this appeal will be either dismissed or 
allowed in full; or, there may be an order for 
remand by the Dacca High Court for considera¬ 
tion of some points requiring further determina¬ 
tion. To which Court will the order of the High 
Court of East Bengal be communicated ? The 
execution proceedings out of which the present 
appeal arises are now pending in the Alipore 
Court and the Dacca High Court can have no 
jurisdiction to issue any direction on the Alipore 
Court which is under the jurisdiction of thi3 
High Court. The question whether the Alipore 
Court can or cannot proceed to levy execution 
by appointing a Receiver over properties situate 
within the jurisdiction of the Alipore Court can. 
not be effectively decided by the Dacca Hjgh 
Court. From the practical point of view it is 
this High Court alone which can pass an effec¬ 
tive order on the Alipore Court. 

[U] It must not also be overlooked that there 
is no provision in the High Court (Bengal) Order 
which has the effect of withdrawing the juris¬ 
diction of the Alipore Court in continuing to 
deal with the execution case whioh was pending 
in that Court from before the appointed date. On 
the other hand 8 . 4 , Indian Independence Legal 
Proceedings Order, 1947, provides for the continu. 
anoe of the pending proceedings in the Alipore 
Court and the enforceability in both the Domini¬ 
ons Orders passed by that Court. Interpreting the 
expression the 'Court of origin* to mean the 
Jessore Court, in the present case, will lead to 
such anomalies and absurdities that, even if 
there be any doubt as to the clear meaning of 
this term, under the accepted rules of interpre- 
tation suoh an anomalous interpretation should 
be avoided. Only suoh interpretation should be 
adopted as will be more reasonable and be free 
from anomalies. 

[15] It has been argued that if this High 
Court is held to be the competent Court for 
dealing with the pending appeal from the Ali¬ 
pore Court and the latter Court is to have seisin 
oyer the execution proceedings; there may be 
difficulties as the certificate of satisfaction under 
S. 41, Civil p. 0., cannot be sent by the Alipore 
Lourt to the Jessore Court, the latter being 
now in a different State. It is not necessary 
for onr present purpose to decide whether the 

lAhpore Court can send a certificate to the Jes- 


sore Court. Even if it be held that the Alipore 
Court has no jurisdiction to send the certificate 
of satisfaction to Jessore Court that will not 
give rise to any practical difficulty. After a decree 
is transmitted by the Court which passed it to 
another Court the former dees not lose entire 
seisin of the decree. Gobindanath Saha Chou - 
dhury v. Durga Narain Saha, I. L. R. (1939) 
2 cal. 173 : (a. I. R. (27) 1910 cal. 171 ). It can 
among other things sanction an agreement for 
payment of the decree in instalments. ( Gandha- 
rap Singh v. Sheodarshan Singh, 12 ALL. 671 
; ( 1890 A. w. N. 197 ), Paramananda Das v. 
Mahabeer Bossji, 20 Mad. 878 :(7 M. L. J. 89 ). 
It is further competent for the transferor Court 
under certain circumstances to make an order 
for simultaneous execution by another Court; 
Dwarkadas Gobindram v. Salikram Rekhraj, 
17 Pat. 617 :(A. I. R. (2G) 1939 Pat. 144). It must 
not also be overlooked that simultaneous execu- 
tion, in the Court in which the decree had been 
passed and in other transferee Courts, is possi¬ 
ble, but is always subjeot to certain safeguards. 
Care ehould be taken that no hardship is caused 
to the judgment-debtor. The transferor Court 
must also, while sending the decree to another 
Court for simultaneous execution, take into con¬ 
sideration whether any, and if so, what further 
order should be made as regards the limitation 
to be put upon the execution by the transferee 
Court: ( Gurudas Adhya v. Jnanendra Narain 
Bagchi, 39 O W.N. 165 :(A.I R. (21) 1935 Cal. 168). 
The relevant provisions of the Code of Civil 
Procedure as adapted after the Indian Indepen¬ 
dence Aot, for the two Dominions are the same. 

[ 16 ] The pendenoy of execution proceedings 
in the Alipore Court cannot debar the decree, 
holder from putting the decree into execution in 
the Jessore Court. It will further be possible for 
the judgmeDt-debtor to bring to the notice of 
the Jessore Court not only the fact of the pen. 
denoy of the proceedings in the Alipore Court 
but also about the result of the execution case 
here. There is practically little chance or risk of 
the deoree-holder fceiDg allowed to realise the 
deoretal amount twice over as the judgment- 
debtor will have full opportunity to take neces- 
sary steps to safeguard bis own interest. 

[i7Mn my view, therefoie, the "Court of 
origin” in re3peot of the present appeal is the 
Alipore Court and not the Jessore Court. As a 
result of the passing of the Indian Independence 
Aot and the Orders issued by the Govemor-General 
thereunder this appeal which was pending it 
this High Court on the appointed day did not 
stand transferred to the Daoca Court and this 
appeal must be held to be pending in this Court. 

[ 18 ] We are, therefore, required to oanaidet 
the merits of the appeal. 
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[!C‘] As regards the interpretation of S. 165A, 
Bengal Tenancy Act, the point in issue has been 
settled in a long series of decisions of this 
Court. Reference need be made only to Sudhir 
Krishna Ghose v. Satish Chindra IIui, 4S c. 

N 635 : ( A. I. R. (31) 1944 Cal. 413 F. E. ). 
Section 165A dees not debar the executing Court 
to direct appointment of a Receiver in respect 
of property other than the defaulting tenure, 
irrespective of the fact whether the tenure con¬ 
tinues to exist or not. 

[201 A further contention on behalf oi the 
judgment-debtor appellant is that properties 
other than the defaulting tenure had previously 
been attached before s 163A had been introdu- 
ced by the amending Act xvm [is] of 1940; 
after the introduction of this new section, the 
judgment debtor had raised an objection about 
the legality of the continuance of the attachment 
order. The learned Subordinate Judge 1 st Court 
Alipore held that the attachment order previous, 
ly made must be withdrawn. It was also held 
that some only of the co-sharers had auction- 
purchased the defaulting patni in execution of a 
subsequent rent decree and accordingly the patni 
was still in existence and it had simply changed 
hands: 

“lire puntoi exists and continues so far as tbe other 
landlords a:e concerned. Apparently there bas been 
no merger. The patni is liable for rent and not tbe ex- 
putnidar. I find that the patni exists aod continues 
and it ba3 not terminated or ceaBed to exist.” 

[2il It is urged by Mr. Sanyal appearing on 
behalf of tbe judgment-debtor that this decision 
by tbe Subordinate Judge at a previous stage of 
the execution proceedings raised a tyir of ret 
judicata and the decree-holder was not entitle! 
to apply for levying execution of tbe same by 
the appointment of receiver. But the previous 
decision was that tbe putni continued to exist 
and the premises in respset of which an attach¬ 
ment was subsisting must be released from 
attachment. The Court had no occasion to con¬ 
sider whether a receiver can be appointed in 
respect of those premises being a property other 
than the defaulting tenure. It cannot be held 
that the question now in issue was actually or 
could have at all been raised or decide! in the 
previous proceedings The only point for which 
a bar of res judicata may be raised is on tbe 
question that the putni has not ceased to exist. 
The existence of the patni, however, doe3 not 
disentitle the decree-holder under the provisions 
of S. 168 A, Bengal Tenancy Act to apply for 
tbe appointment of a receiver in aid of execu¬ 
tion. This objection also must therefore be over¬ 
ruled. 

[ 22 ] The appeal is accordingly dismissed. In 
the circumstances of this case there will bo no 
order for cost3 in this Court. 


a.i.r. 

[23] Certificate under s 205, Government of 
India Act is granted. 

K. C. Chunder J. — I agree. 

v.R.H. Appeal dismissed. 

A I, R (37) 1950 Calcutta 12 [C. N. 3.] 

R. P. Mookerjee and K. C. Chon-deb JJ. 

Dominion of India—Petitioner v. Hiralal 
Bolhra — Decree holder — Opposite Party. 

Civil Rule No. 1501 of 1949, Decided on 12th May 
1949, from order of -Small Cause Cnirt Judge, Cal¬ 
cutta, D/- 10th August 194$. 

Civil P. C. (1903), Ss. 13, 33, 39, 44 and 44A - 
Decree passed by Jamalpur Court on 15th May 
1947 — Court of Small Causes Calcutta not to 
entertain application ior execution of such decree 
after 15th August 1947— India (Adaptation of Exist¬ 
ing Indian Laws) Order, 1947. 

From after 15th August 1947 the Jamalpur Court 
has became, in relation to the Court of Small Causes, 
CaL-utta, a foreign Court and the judgment on the basis 
of which a decree had been passed on 15th May 1947 
by tint Court is a foreign judgment. Accordingly pro¬ 
visions of S. 13 read with S. 44A will be attracted. 
Pakistan is not a reciprocating territory and heuce the 
Court of Small Causes cannot entertain an application 
for startiog proceedings in execution of such decree 
aftfr 15th August 1947. Section 37 (b) cannot be relied 
up)n in such a case. [Para3 20 and 21] 

Annotation : (‘44-Com.) Civil P. C., S. 44, N. 4. 

Bhabesh Sarayan Bose — for Petitioner. 

Sushil Chandra Dutta — for Opposite Party. 

R. P. Mookerjee J—The decree-holder op¬ 
posite party obtained a decree on 15th May 1917, 
from the Court of MuDsif, Jamalpur, within the 
district of Mymensingb, against‘‘The Governor- 
General of India in Council, New Delhi and 
B. A. Railway, having ils Head Office at 3 Koila- 
ghat Street, Calcutta.” Tbe nature of particulars 
of the claim on which the decree wa3 passed 
cannot be ascertained from the records. On Stb 
December 1947, the decree-holder applied to the 
Court of Munsif, Jamalpur, under O. 21 R. 6, 
Civil P. C., for a certificate of non-satisfaction. 
A certificate was issued accordingly and a copy 
of the order wa3, as applied fer by the decree- 
holder, directed by the Munsif at Jamalpur to 
be sent to the Registrar, Court of Small Causes, 
Calcutta with a copy of the deoree. Tnis order 
was passed in Money Execution case No. 86 of 
1947. On 13th March 1948, the decree-holder. 
opposite party filed in tbe Court of Small Causes, 
Calcutta, an application for execution of the 
decree so transferred. Execution was prayed for 
against the parties 83 described in the decree and 
stated already. Objection was raised on behalf 
of the Dominion of India as to the maintain¬ 
ability of the execution proceedings in the Court 
of Small Causes, Calcutta and as against this 
Dominion. The learned Judge having overruled 
the said objections, the Dominion of India baa 
moved this Court in revision. 
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[ 2 ] Under the Indian Independence Act, 1947, 
15th August 1947 wa3 the appointed day and as 
from that date two new independent Dominions, 
known respectively as India and Pakistan were 
set up. No proceedings were pending on that 
day either in the Jamalpur Court or in the 
Court of Small Causes, Calcutta. Accordingly, 
the only question, so far as affecting the jurisdic¬ 
tion of the Court of Small Causes, is whether 
after the appointed day it is competent for the 
Calcutta Court to entertain an application for 
starting proceedings in execution of a decree 
which had been passed by the Jamalpur Court 
before the appointed day, Had there been pro¬ 
ceedings pending either in the High Court or in 
the Court of Small Causes, Calcutta on 15th 
August I9i7, the legal position would have been 
altogether different : See Naresh Chandra Box 
v. Sachindra Nath Deb, Appeal from Original 
Decree no. ill of 1947 decided on 24th January 
1949 : (A. I. R. (87) 1950 Cal. 8). 

[3] Whether the decree in question can be 
executed in the Court of Small Causes, depends 
principally on an adjudication as to whether 
from after the appointed day that decree is tb be 
considered as one passed by a domestic Court or 
by a foreign one. Before we refer to the rele¬ 
vant provisions of the Code of Civil Procedure, 
it is necessary to point out that before 15th 
August 1947, both the Jamalpore Court and the 
Court of Small Causes, Calcutta, were Courts 
in British India. As such a deoree passed by 
one of them could not then be considered by 
the other to be a foreign judgment. The Indian 
Independence Act, 1947, having brought into 
existence two separate and independent domi¬ 
nions, the Court of Jamalpore is now situate in 
Pakistan within the Province of East Bengal, 
and the Court of Small Causes, Calcutta, within 
the Indian Dominion. 

[ 4 ] Seotion 18 (8), Indian Independence Aot 
provides: 

"Save as otherwise expressly provided in this Act. 
tho law of British India and of the several parts thereof 
existing immediately before the appointed day shall, so 
far as applicable and with the necessary adaptations, 
continue aB the law of each of the new Dominions and 
the several parts thereof until other provision is made 
by laws of the Legislature of the Dominion in question 
or by any othor Legislature or other authority havloc 
power in that behalf.” 8 

[6] Sub-sections (l) & (a). B. a, Indian Independ¬ 
ence Act describe the respective territories of the 
two new Dominions. Sub seotion (l) of 8 .9 fur- 
ther authorises the Governor.General to issue 
orders for bringing the provisions of the Indian 
Independence Aot into effective operation and 
for removing difficulties arising in connexion 
with the transition to the provisions of the said 
Aot. Under powers so reserved, two Adaptation 


Orders were issued—the India (Adaptation of 
Existing Indian Laws) Order, 1947, and the 
Pakistan (Adaptation of Existing Pakistan Laws) 
Order, l9i7. The two Adaptation Orders indicate 
the changes which are to be introduced in all 
existing laws which were in force on 15th August 
I9i7 one adapting the laws so far as the Domi¬ 
nion of India was concerned and the other for 
Pakistan. 

[6] Section 18 (3), Indian Independence Act, 
read with the particular Adaptation Order, ap- 
plicable in India and Pakistan as the case may 
be, determines wbat changes are necessary in 
the "existing Indian Law" and "existing Pakistan 
Law." The existing laws for the particular 
Dominion with the adaptations indicated in the 
two Orders above mentioned are in force from 
after 15th August 1947, not as they were in force 
throughout British India before 15th August 19i7. 

( 7 ] The Code of Civil Procedure which was in 
force in British India upto the appointed day 
became enforceable thereafter in the two Domi¬ 
nions with the respective modifications and 
adaptations. For all practical purposes, there 
are two different Codes in existence, as from 
after the appointed day, applicable to the two 
separate and new Dominions. 

fe] The learned Judge of the Court of Small 
Causes, Calcutta was not, therefore, correot in 
stating that under the provisions of India (Adap. 
tation of Existing Indian Laws) Order laws 
which were in force in British India becamo 
applicable to both the Dominions or that the old 
Civil Procedure Code as such is still in force in 
both the Dominions. It was probably overlooked 
by the lower Court that there was a separate 
Pakistan Adaptation Order as there was for the 
Indian Dominion an Adaptation Order of existing 
laws. The adaptations made for the two Domi¬ 
nions unmistakably indicate the ohanges and 
adaptations are not in terms exaotly the same 
for the two Dominions. 

[9] I may indioate in passing that after 15th 
August 1947, the Code of Civil Procedure had 
been further amended either by the relevant 
Legislature or by any other competent authority, 
suoh amendments being applicable to and within 
the respective Dominion. One of suoh further 
adaptations in Pakistan was by the Adaptation 
of Central Acts & Ordinances Order 1949 , pub¬ 
lished in the Gazette of Pakistan on 28 th Maroh 
1949. The Indian Legislature also ha 9 amended 
the Code of Civil Procedure after the appointed 
day (as in Aot VI [el of 1948) to have effeot in 
this Dominion. 

[ 10 ] To illustrate the divergent effeots by the 
two Adaptation Orders of 1947, as made by the 
Governor.General under sub-s. ( 3 ) of s. is, 
Indian Independence Aot, we may refer to 'two 
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only ol the various provisions contained in the 
Code of Civil Procedure, those sections being 
relevant for the present purpose. 

111! Section 1 (3), Civil P. C., determines the 
extent of the application of the Code. The Code 
of Civil Procedure, as adapted for the Indian 
Dominion, now extends under S. 1 (3) "to all the 
provinces of India’’ on the other hand the Code 
ns adapted in 1947 for Pakistan extends “to all 
the provinces of Pakistan.” 

[12] Clause 4 (l), Pakistan (Adaptation of 
Existing Pakistan Laws) Order, 1947, further 
provides: 

"Where an existing Pakistan law contains a provi¬ 
sion defining the territories to which the law extends, 
or a provision referring to the 'territories which are 
within the scope of that provision, that provision shall 
be so adapted as to exclude any territories which on the 
appointed date are not to form part of the territories ol 
Pakistan.” 

[13] By cl. 4, Adaptation of Central Acts and 
Ordinances Order, 1949, it is further provided 
that in all Central Acts and Ordinances, whether 
specified in the schedule to that order or not, to 
the expression "all the provinces" when it refers 
to all the provinces of Pakistan, shall bo added 
the words "and the Capital of the Federation.” 
The provisions of this subsequent order aro to 
have effect notwithstanding anything to the 
contrary contained in Pakistan (Adaptation of 
Existing Pakistan Laws) Order, 1947 or in any 
other Order made under the powers conferred 
by sub.s. (l) of s. 9, Indian Independence Act, 
1947, before the coming into force of this subse¬ 
quent Order. 

[14] Under suh.cl. ( 2 ) of cl. 3 of the 1919 Order 
“the whole of British India” occurring in any 
Central Act, is to bo substituted by the expres- 
siou "all the provinces”, presumably because 
after 15th August 1947, any reference by the 
Legislative Authority in Pakistan to provinces 
can only refer to the provinces of Pakistan. 
Section 1 (3), Civil P. C„ as adapted by the two 
Orders, makes that Code, as adapted for Pakistan, 
extend “to all the provinces and the capital of 
the Federation" of Pakistan. 

[15] If we now turn to S. 2 (5), Civil P. C., 
which defines a "foreign Court as adapted for 

India this definition reads as follows : 

'“Foreign Court’ meanB a Court situate beyond the 
limits of all the provinces of India which has no autho¬ 
rity in all the provinces of India and is not established 
or continued by the Governor-General." 

[ 16 ] The same definition as adapted by the 

Pakistan Orders read3 as follows: 

•“Foreign Court’ means a Court situate beyond the 
limits of all the provinces and the Capital of the Federa¬ 
tion which has no authority in all the provinces and 
the Capital of the Federation and is not established or 
continued by the Governor General.” i( 

[ 17 ] The definition of "Foreign Court as 
adapted for the two Dominions clearly indicates 


that from and after the appointed date, Courts, 
which were not foreign Courts before the said 
date, will be foreign Courts because of the two 
different sets of provisions as contained in the 
relevant clause in sub s. ( 2 ), Civil P. C. British 
India, within which both the Court3 in the present 
case were previously situated has now ceased to 
exist and the test for determining, at the present 
stage, whether a particular Court is or is not a 
foreign Court in relation to another it is to be 
ascertained and determined with reference to the 
law now in force and as under the altered con- 
stitutioDal position. 

[IS] In the absence of special provisions made 
in the constitution, as were made about certain 
matters when Burma was separated from the 
then British India and constituted as a separate 
State, or as coming under any one of the Orders 
passed by the Governor General under the Indian 
Independence Act, the law in one State cannot 
be held to be applicable or attracted in another 
and separate State. In accordance with the 
accepted principles of International law the 
Dominions of India and Pakistan are now two 
separate Sovereign and Foreign States. 

[19] Section 1 (3), Civil P. C., as adapted and 
made applicable to the respective Dominion, 
makes it clear that the provisions of this Code, 
as applicable to the Dominion of India, are not 
the same as the Code applicable to the Dominion 
of Pakistan. 

[20] To determine the jurisdiction of the Court 
of Small Causes at Calcutta to entertain or pro¬ 
ceed with the execution of a decree passed by 
the Jamalpore Court wo have to examine the 
provisions of the Code of Civil Procedure as are 
in force in the Dominion of India. Under this 
Code, there is no escape from the conclusion 
that, the Jamalpur Court is a Court situate 
beyond the limits of the Dominion of India 
and the said Court has neither any authority in 
this Dominion nor is being continued by the 
Govemor-General here. From after 16 th August 
1947 , the Jamalpur Court has become, in relation 
to the Court of Small Cau3e3, Calcutta, a foreign 
Court” and the judgment, on the basis of which 
the decree now under execution was passed, is a 
“foreign judgment.” Accordingly the provisions 
of S. 13 read with S. 44-A, Civil P. C., will be 
attracted. A person who intends to enforce the 
judgment of a foreign Court will have to satisfy 
the requirements as under S. 13, unless the judg¬ 
ment is by a Court situate within the territories 
of a reciprocating country as under 8. 44-A of 
the Code. Our attention has not been drawn to 
any notification in the Official Gazette declaring 
Pakistan to be a reciprocating territory for this 
section. It must accordingly be held that the 
Court of Small Causes, Calcutta, has no jurisdic- 
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|tion to entertain any application for execution 
of a decree passed by the Jamalpur Court. 

[ 21 ] A faint attempt bad been made by the 
learned advocate appearing for the opposite 
party to rely on the provisions contained in S. 37, 
cl. (b), Civil P. C. but that is an impossible posi¬ 
tion. The Court which passed the decree has 
neither ceassd to exist nor has ceased to have 
jurisdiction to execute the same. 

[ 22 ] In view of the conclusion to which we 
have arrived that the Court of Small Causes, 
Calcutta, has no jurisdiction to entertain the 
present application for execution, it is not neces. 
sary for us to go into the next part of the defence 
as put forward on behalf of the Dominion of 
India in the written statement that the claim is 
not enforceable against this Dominion. If we 
were required to go into it, it would have been 
necessary for us to consider the provisions of the 
Indian Independence (Rights, Properties and 
Liabilities) Order 1947 and particularly to Art. 10 
( 1 ) of that Order. We have no materials in the 
records from which we^may ascertain under 
which of the three clauses of the Article this 
particular claim falls. In the absence of the 
relevant and necessary facts.it cannot be deter¬ 
mined whether the liability under the decree in 
the present case is one payable by the Dominion 
of India or by the Dominion of Pakistan or by 
the two jointly. 

[23] This Rule is accordingly made absolute 
and the application for execution filed in the Court 
of Small Causes is dismissed. 

[24] In view of the circumstances of this caso 
each party will bear his own’costs in this Court. 

[ 26 ] Certificate is granted under S. 205 , Con¬ 
stitution Act. 

K. C. Chunder J. — I agree. 

D,H - Rule made absolute. 

-n \ 1000 Ca l° u tta 13 [C. N. 4.1 

R- P. Mookerjee and K 0. Chonder JJ. 

Naresh Chandra Bose — Decree-holder — 
Appellant v. Bhupendra Narayan Sinha — 
J udgment-debtor— Respondent. 

A. F, 0. 0. No. 138 of 1916 and A. F. A 0 Non 1 
and 2 of 1946, Decided oo 12th May 1949, ’against 
order of Sob-Jodgo, Murshidabad, D/- 17th Marohl 945 

D, d 2 sxi;;s 

s ( “l6BA D m fhT en “g A k* (Vllr [8] of 1885), 
holder ~ Purchaser” includes decree- 

«ss 


efidure of Ihe decree-holder payiog to himself money by 
deposit in Court was in force even before the amend¬ 
ment in S. 16SA. The payment is to be by deposit of 
money in Court in one capacity, i. e., a3 purchaser and 
subsequent drawing out of the same would be in 
another capacity as decree-holder landlord. In any case 
the decree-holder landlord even when S. 166A had not 
been enacted got these amoants though he had to have 
recourse to another execution for the costs of execution 
etc., and another suit for the arrears of rent. The 
change that has been made by S. 166A has been that 
this extra amount has to be paid by the purchaser so 
that the judgment-debtor-tenant would be nbsolved 
from further liability for the same : A. I. R. (31) 1941 
Cal. 199,Foil.; A. I. R. (31) 1944 Cal. 203 and A. 1. R. 
(34) 1947 Cal. 330, Bel . on; Observation in A. I. R. 
(32) 1945 Cal. 425 and A. I. R. (36) 1949 Cal. 93, 
Dissent. [Paras 8 and 9] 

In determining the equities between the parties when 
the landlord decree-holder i3 the purchaser, the Court 
cannot overlook the time factor. If an order confirming 
the sale is pa c sed by the Court and i3 allowed to 
remain unaffected tor a long time, various persons may 
become interested in the said property on ihe basi 9 of 
the order for confirmation being a valid and binding 
order. If such an order is to be set aside after the lapse 
of a long period various complications are bound to 
arise. When the decree-holder himself is the auction 
. purchaser the payment of the subsequent arrears which 
bad accrued due is to be made to himself and tbe 6aid 
decree-holder is entitled to an order confirming sale by 
either paying himself or on declaring that the amount 
due is wiped out. When a decree-holder auction pur¬ 
chaser applies for the confirmation of the sale without 
either depositing tbe amount of subsequent arrears or 
discharging the said dues formally he must be taken to 
have given up his right to olaim such arrears at anv 
subsequent stago. He must be deemed to have done 
what ho was required to do before he could get an order 
confirming the sale. No doubt it U a duty of the Court 
as well to see that the obligations which are required 
to be discharged by the decree-holder are duly per- 
(ormed. This, however, does not take the caso out of 
the general and equitable pnnoiplo that equity will con- 
aider that as done what ahould havo been done and 
!,“‘ a P er50n caDn °‘ h° flowed to take advantage of 
h s own wrong. Under the circumstances when tho 
attention of the executing Court is drawn subsequently 

IVhn ‘ he i S ?i 6 had alread y heen confirmed 

de ? r ®“^°l der a °“'on purchaser fulfillieg 
the conditions laid down under S. 168A, all that tbo 
Court need do is to record an irder tba, !ho 
tctal amount of rent, coss and interest which had 

lo . tho da ‘« of confirmation is deemed 
to be satisfied by tbe decree-holder auction purobarer 

lion tor SU / h 00nfirmat ion and the confirma- 

Uon havrng been made. [Paras 18,14 and“5] 

(b) Bengal Tenancy Act (VIII [8] of 1885) S 16Ra 

>” "»> »■>« Include co 

Tho definition of 'rent 1 iu s a hai , 

show that tho costs doorced^n the ro c oar ^ 
inoluded in rent. Under S I68A thn m* i aro , no * 
deposit the rent, cess and ioterett deerecTin'th h *° 

sr a? 'cZ^rr,T bSs 

lc ! mm ) 10 & A o l : ft <■>}•“ 

oxliv (Notes), Dissent ™ ** 0n; M °' W. N. 

Benoy Behari Sen -for Appellant. [P “ ra 11] 

Stlaratn Banerjee and Arun Kumar Dutta 

-lor Respondent. 
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K. C. Chunder J. — These are three appeals 
arising out of three execution proceedings of the 
Court of the Subordinate Judge of Murshidabad. 
In two of them, there was an appeal to the District 
Judge who modified the order in execution of 
the Subordinate Judge aod there are two second 
appeals against the District Judge’s decision. 
The third is the First Miscellaneous Appeal 
against the order of the Subordinate Judge. The 
Raja Bahadur of Nashipur is the owner of a 
Touzi No. 1152/1. There is a patni under it of 
which the appellant Naresh Chandra Basu ha3 a 
ten annas interest while the remaining six annas 
belong to the Maitras. Under the patni. the Raja 
Bahadur has another jote. The jote Ml into 
arrears of rent. Rent Suit No. 7 of 1933 was filed 
for arrears of rents from 133G to 1339 B. S. This 
was decreed and an appeal was taken up to the 
High Court which upheld the decree on 28 th May 
1940. In the meantime Rent Execution case 
No. 42 of 1939 had been filed and the jote in 
arrears was sold and purchased by the decree- 
holder on 2lst November 1941. 

[ 2 ] For the rent which fell due from 1340 to 
1343 B. S. a rent suit had been filed in 1937 
being Rent Suit No. 9 of 1937 and was decreed 
on 23rd December 1940 for the rent in arrears as 
also costs amounting to Rs. 153-3-0. Rent Execu- 
tion case No. 41 of 1943 was filed on 3rd July 
1943. The prayers were for attachment and sale 
of other properties of the judgment debtor or in 
the alternative for arrest of the judgment-debtor. 
The judgment-debtor filed Miscellaneous case 
No. 64 of 1943 alleging that a3 Naresh Chandra 
Basu, the appellant was only a part owner of the 
patni there has been no merger and therefore the 
jote being still in existence there could be no 
attachmeent and sale of other properties. This 
miscellaneous case was decided in favour of the 
Raja Bahadur. The decree-holder then prayed 
for the alternative mode of execution of arrest of 
judgment-debtor. The defence taken by the 
judgment debtor was that under S. 168A, Ben. 
Ten. Act, the rents subsequent to the period in 
suit in Bent Suit No. 7 of 1933, that is, rents for 
the year 1340 B. S. and subsequent years were 
no longer due, the decree-holder himself being 
the purchaser was to pay the same and could 
not realise it from the judgment debtor. This 
defence was taken in Miscellaneous case No. 91, 
of 1944 . The Subordinate Judge decided that the 
decree could not be executed not only for the 
rent but also the costs etc., as in his view costa 
etc., were also included within rent. He therefore 
dismissed the entire execution petition. This has 
given rise to the First Miscellaneous Appeal 
No. 138 of 1915. In the meantime for the rent 
accrued due for 1344 to 1347 B. S., Rent Suit 
No. 8 of 1941 bad been brought. It was decreed 


not only for the arrears of rent but also for costs 
amounting to Rs. 476-6-3. Rent Execution case 
No. 31 of 1944 had been filed praying for attach, 
ment of a debt due to the judgment-debtor and 
arrest. The judgment-debtor had objected in 
Miscellaneous Case no. 131 of 194-1 and the Sub. 
ordinate Judge had dismissed the execution 
applicition by the same judgment as in the pre¬ 
vious miscellaneous case referred to on 17th 
March 1945- An appeal was taken against this to 
the Court of the District Judge being Miscel¬ 
laneous Appeal No. 35 of 1945 of the Court of the 
District Judge and the District Judge modified 
the order of the Subordinate Judge. This is the 
subject-matter of Second Miscellaneous Appeal 
No. 1 of 1946- There had been another decree for 
the amount of Rs. 175 8 0 for rent and Rs. 20 4 0 
for costs in Rent Suit No. 8 of 1941 previously 
mentioned which had given rise to Rent Execution 
case No. 37 of 1944 leading to Miscellaneous case 
No. 132 of 1944 which was also disposed of by the 
same judgment by the Subordinate Judge and 
the prayer for execution was also dismissed on 
17th March 1945- An appeal filed to the Court of 
the District Judge being Miscellaneous Appeal 
No. 36 of 1945 modified the order of the Subordi¬ 
nate Judge and has given rise to second Miscel- 
laneous Appeal no. 2 of 1946. The appellant in 
all these three appeals before us is the decree- 
holder Naresh Chandra Basu and the contesting 
respondent is the judgment-debtor the Raja 
Bahadur of Nashipur now represented by the 
Court of Wards. 

[3] In all the three appeals the main question 
for decision is whether ‘purchaser’ mentioned in 
S. 168 A (l) (b), Ben. Ten. Act, means also the 
decree-bolder purchaser or, in other words, has 
the decree holder purchaser to deposit the amount 
mentioned in that sub-clause? If this is so, then 
it is clear that the decision of the District Judge 
in both the miscellaneous appeals was right and 
in all the three appeals before U3 the appellant 
will not be entitled to succeed as far as hisclaim 
for execution of the decrees for the arrears of 
rent are concerned and the two second miscell¬ 
aneous appeals must be dismissed in toto there 
being no cross appeal the decrees of the District 
Judge will bo uphold. 

[ 4 ] The second point is if the purchaser in¬ 
cludes also the decree-holder purchaser, then as 
the deposit was not made and the sale had been 
confirmed so loDg ago how are the equities to 
be adjusted? The third point in the first mis¬ 
cellaneous appeal is oven if the deoree-holder 
is not entitled to execute the decree obtained by 
him for arrears of rent, can he execute the same 
for the costs awarded to him? In this connection 
the question has also been raised whether arrears 
of rent will include interest or damages awarded 
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by the Court, or this will be excluded. The view 
of the learned Subordinate Judge was that inter¬ 
est or damages as well as costs could not be 
realised by execution. It is not disputed by the 
respondent that the decree may be executed for 
the costs. The third question relates to the ques¬ 
tion of interest. As regards the modes of execu- 
tion for the balance in the first miscellaneous 
appeal and also in the two second miscellaneous 
appeals under the order of the District Judge 
the decree can be executed in the way pointed 
out in the Special Bench decision in the case of 
Sudhir Krishna Ghose £ another v. Satish 
Chandra Hui £ others, 48 0. w. N. 835 : (a. 
I. B. (31) 1944 cal. 418). There is no dispute on 
this point. 

[5] We ehall now take up the question whether 
purchaser in s. 168 (l) (b), Bengal Tenancy Act 
includes also the decree-holder purobaser. In the 
case of Phani Bhusan Muhherjee v. Rai 
Bahadur Puma Chandra Bagchi £ others. 48 c. 
W. N. 210 :(a.i. r. (31) 1944 cal. 199), a Divisional 
Bench of this Court decided that purchaser in- 
oluded a deoree-holder purchaser. That deoision 
was followed by another Divisional Bench which 
merely cited it and accepted it as correot in the 
case of Sm. Swarnamanjuri Dassi v. Fakir 
Chandra Karar £ others , reported in 48C.W.N. 
220 : (a. I, r. ( 31 ) 1944 cal. 203 ). In the case of 
Rai Jogendra Chandra Ghose Bahadur v. 
Bhawani\Charan Law £ others. 49 C. w. N. 552 : 
(A. I. R, (32) 1945 Cal. 425), R. C. Mitter J. oast 
a doubt upon the soundness of the deoision of 
B. K. Mukherjea J.in the case of Phani Bhusan 
Muhherjee v. Rai Bahadur Purna Chandra 
Bagchi £ others, 48G.W.N. 210 :(a.I.r.(31) 1944 
oal. 199). He pointed out some considerations 
for which he thought that the deoision could be 
challenged and considered that the question should 
be examined again in the light of his observa- 
tions. It did not become necessary for him aotu- 
ally to'decide the point finally as the case could 
be decided on another ground namely whether 

8.168 A had retrospective operation and inter- 
feredl with a vested right of a deoree-holder 
purchaser who had sold the property and pur- 
chased it himself before the amendment came 
into force and had the right at the time to have 
the sale confirmed without making the deposit 
It was deoided by R. 0. Mitter J. that as he had 
acquired a vested right whioh was not taken 
away by the amendment he was not to make a 
deposit and on this view the oase was deoided 
and no final deoision aotually given as to whether 
deoree-holder was inoluded in the word "pur- 
chaser In the oase of Amano Barmanya v. 
Uma Oharan Das, 60 o. w. n. 808 :(a. I. r. ( 84 ) 
1947 cal. 830), this very question again came up 
for decision before a Divisional Benoh and B. K 
1950 C/8 & 4 


Mukherjea J. again re-affirmed his previous 
decision that the decree-holder was inoluded in 
the word "purchaser”. It may be mentioned that 
in some siDgle Judge decisions also the decision 
in the case of Phani Bhusan Muklierjee v. Rai 
Bahadur Purna Chandra Bagchi £ others, re¬ 
ported in 48C.W.N. 210 .-(A.I.R. (81) 1944 Cal. 199), 
bad been accepted as correct. It can be considered 
that B. K. Mukherjea J. in his later decision in 
the oase of Amano Barmanya v. Uma Charan 
Das and others, 50 c. W. N. SO) ; (A. I. R. ( 34 ) 
1947 Cal. 330), had reiterated his previous deoi- 
sion after fully considering the doubts that had 
been cast upon the soundness of his previous 
decision by R. 0. Mitter J. though he had not 
dilated upon the same. Again, after this decision 
of the Divisional Bench, Chakravartti J. in a 
decision in the case of Abdul Mannan v. 
Madhabi Ranjan Chakravarty, reported in 
62 C. W. N. 627 :(A. I. R. (36) 1949 Cal. 93), doub¬ 
ted the soundness of the decision of B. K. Mu- 
kherjea J., but here again the case was decided 
upon another view of the matter and no final 
decision was given by Chakravartti J. In this 
state of authorities it is beyond question, that the 
decision in the case of Phani Bhusan Mukher¬ 
jea v. Rai Bahadur Purna Chandra Bagchi 
£ others, reported in 48 C.W.N. 210 :(a. 1 . r. ( 91 ) 
1944 cal. 199) and aooepted several times though 
doubted in two decisions is still a deoision bind¬ 
ing on us as a Divisional Bench. Mr. Sen has 
urged before us that we should refer the matter 
to a Full Bench for final deoision. 

[6] We have fully considered all the reasons 
given in the two doubting judgments as also the 
reasons given by B. K. Mukherjea J. and by 
R. B. Pal J. in their judgments in the case of 
Phani Bhusan Mukherjee v. Rai Bahadur 
Puma Chandra Bagchi and others, 48 0 . w, N 
210 :(A. I. B. (31) 1944 Cal. 199). 

[7] It is clear that s. 168 A, Bengal Tenanoy 
Act, is laying down & uniform mode instead of 
the diverse modes of execution according as the 
deoree for arrears of rent had the effect of a rent 
deoree or a money deoree or was under the oer- 
tifioate procedure. In oonneotion with this and 
m order to give the tenant a protection againBt 
the landlord deoree-holder himself the right of 
the landlord to bring to sale by attachment any 
other property, moveable or immovable, of the 
tenant judgment-debtor so long as the tenure or 
holding in arrears was in existenoe was taken 
aw ?y- j 8 immaterial that there are laouna 
m the Aot by whioh even when the tenanoy has 
not been terminated exeoution may be had in 
other ways namely by appointment of receiver 
etc., as pointed out in the Speoial Benoh deoision 
m the case of Sudhir Krishna Ghosh and 
another v. Satish Chandra Bui and others. 
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48 C. W. N. 835 : (A. I. R. (31) 1944 Cal. 418). It 
ia, therefore, clear that aa between the judgment- 
debtor tenant and the decree-holder landlord the 
section itself baa favoured the tenant judg- 
ment-debtor. Clause ( 1 ) (a) can leave no room 
for doubt about this. The section as a whole 
whether it may or may not have indirectly bene¬ 
fited the decree holder landlord also, ha9 begun 
with restricting the rights of the landlord de- 
cree-holder and not enlarging the same in cl. (1) 
(a). In view of the clear provision of cl. (l) (a) 
this cannot be doubted and this has been pointed 
out in an unreported single Judge decision of 
this Court of Henderson J. in Kulhame v. 


under the Bengal Tenancy Act and with such 
permission in the other two cases. It is further 
clear that under the Bengal Tenancy Act al- 
though the obliger and the obligee were the same 
when the decree holder became the auction-pur- 
chaser, he had no absolute right to set off but he 
had to deposit the money in Court and then 
draw it out under S. 169, Bengal Tenancy Act. 
In some cases the Courts ex gratia appear to have 
allowed a set off. Therefore the procedure of the 
decree.holder paying to himself money by depo- 
sit in Court was in force even before the amend¬ 
ment in S. 169A, Bengal Tenancy Act. It i3 
therefore idle to contend that the decree bolder 


Kalyani Prasad, in second Misc. Appeal no. 119 
of 1941 decided on 12th March 1912. 

[8] Under cl. (l) (b), it is clear that the pur- 
chaser i9 to deposit the amount by which the bid 
offered may fall short of the decretal amount as 
also he has to deposit the costs of execution and 
he has further to deposit the arrears of rent 
which have aocrued due between the institution 
of the suit and the confirmation of the sale. It 
is clear that a benefit to the judgment-debtor 
tenant i3 intended. No doubt in the case of a 
stranger auction purchaser the decree.holder 
landlord will also be benefited. But the question 
is, does this show any intention a3 between the 
decree-holder landlord and the judgment-debtor 
tenant to show perference to the decree-holder 
landlord over the judgment debtor tenant? It is 
immaterial whether the decree-holder is also 
benefited in case of a stranger auction-purchaser 
as benefit goes to both the decree-holder and the 
judgment-debtor. Have we anything in this 
clause for which it may be considered tbat the 
preference shown for the judgment-debtor tenant 
by the Legislature by the restriction of the rights 
of the decree holder landlord in ol. (l) (a) had 
suddenly been changed and preference given to 
the decree holder landlord over the judgment- 
debtor tenant ? The words ’paid to the decree- 
holder’ can lead to no inference that the person 
who is to make the payment must be some one 
else. The payment is not to be made directly or 
out of Court but the payment is to be made by 
deposit of the amount in Court and S. 169, Ben¬ 
gal Tenancy Act, regulates bow the money depo¬ 
sited as purchase price is to be distributed. Even 
before the enactment of 6. 168A the decree- 
holder was entitled to purchase the property. 
Under the Bengal Tenancy Act he even had not 
to take the permission of the Court as he had to 
do under the Civil Procedure Code as also the Ben¬ 
gal Public Demands Recovery Act. It is therefore 
clear that purchase by the decree-holder was 
within the purview of the Legislature as the 
decree-holder had been given a right to bid at 
the sale without the permission of the Court 


could not have been contemplated as paying 
himself. The payment to be by deposit of money 
in Court in one capacity, i. e., as purchaser and 
subsequent drawing out of the same would be 
in another capacity as deoree-holder landlord. 
Such procedure wa3 already in vogue even in 
the case of a decree-holder purchaser under the 
Bengal Tenancy Act previous to 8 . 168 a. If the 
amount of purchase price was sufficient, then the 
decree-holder was also entitled not only to his 
decretal amount but to the costs of execution 
and the arrears of rent whioh bad fallen due 
since the institution of the suit up to the date of 
confirmation of the sale. He already had this 


dvantage if the money was sufficient. Therefore 
10 new advantage was being directly conferred 
ipon him by the provision in S. 168A by pro- 
-iding for payment by the purchaser of the 
lalance of the decretal amount, the costs of exe- 
ution and the arrears of rent subsequent to the 
nstitution of the euit. All that the amendment 
lid was to make it sure that the purchase price 
vould not fall below an amount which would be 
ufficient to cover all these extra payments. So 
ong as the amount was not sufficient the judg- 
nent-debtor tenant had to pay the same later on 
o the decree.holder landlord. In any case the 
lecree-holder landlord, even when 8 . 168A had 
aot been enacted, got these amounts though 
ae had to have recourse to another execution for 
the costs of execution etc., and another suit for 
the arrears of rent. The change that has been 
made by 8 : 168 A ha9 been that this extra amount 
has to be paid by the purchaser so that the judg¬ 
ment debtor tenant would be absolved from fur- 
ther liability for the same. This amendment 
therefore benefits the tenant more than it does 
the decree.holder landlord. Therefore there is 
no reason to consider even from the point ot 
view of the intention of the legislature that 
it is solely or mainly to benefit of the landlord 
decree.holder and therefore the word purchaser 
should not include the decree.holder purchaser. 
Throughout the Bengal Tenancy Act as also the 
Code of Civil Procedure and the Bengal Public 
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Demands Recovery Act no difference has been 
made between a stranger auction purchaser and 
a decree-holder auction purchaser and it will be 
very curious if in this solitary instance such a 
distinction was intended. The distinction if 
made would place the decree-holder purchaser 
in a doubly favourable position as compared to 
a stranger purchaser. In case of a decree holder 
he will not only have not to pay the money due 
for the arrears of rent for the subsequent period 
but he will in addition be in a position to realise 
it later on from the tenant judgment-debtor 
himself. The result of it will be that the tenant 
judgment-debtors will be at the meroy of decree- 
holder landlord as other purchasers being at a 
disadvantage would be deterred from purchasing 
and this is likely to open the door to various kinds 
of abuses which we cannot for a moment, consi- 
derjto have been contemplated by the legislature 
as at all desirable. In ordinary language “pur- 
chaser" means one who purchases and will include 
decree-holderifhe is such a person. The ordinary 
dear meaning of a word certainly may be res¬ 
tricted or enlarged if the context or anything in 
the law by implication even requires such modi¬ 
fication of ordinary meaning. In the present 
section we have not been able to see anything 
for which the word "purchaser" should not have 
its ordinary meaning. Neither have we been 
able to see anything in the whole of 8. 168A to 
justify a conclusion that the meaning of the 
word "purchaser" should be a restricted one when 
the word includes both decree, holder and stranger 
purobaser in all other parts of not only the 
Bengal Tenancy Act but of the Civil P. 0. and 
Bengal Publio Demands Recovery Act. Sales 
for arrears of rent covered by all the three Acta 
are being made uniform in this seotion. In none 
of these three Acts in any other section has the 
word "purchaser" been restricted merely to a 
stranger purchaser. 

[9] After giving our fullest consideration to 
the doubts that were raised, whioh we have oon- 
Bidered in our judgment, we are clearly of opinion 
that the decision in the case of Phani Bhutan 
Mukherjee v. Rai Bahadur Puma Chandra 
Bagcht and others, 48 o.w.N. 210 : (A.i.h. (ai) 
194* cal. 199) is a correct decision and there is 

E absolutely no need for reference to a Pull Bench, 
s agree with and aocept the same and hold 
a purchaser in 8. 168A (l) (b), Bengal 
nancy Act, inoludes a deoree-holder purchaser. 

[ 10 ] The two second miscellaneous appeals 
have raised only this question and as this is 
found against the appellant the two second ' 
miscellaneous appeals are dismissed. 

hJ 1 ? i°°“ iDg „ now *° the 0 P eciaI question in 
the first miscellaneous appeal as to what is 


meant by rent, that is, whether costs decreed in 
the suit are to be included or excluded we are 
of opinion that the learned Subordinate Judge 
overlooked the definition of ‘rent’ in 8. 3 (13). 
That definition would clearly show that the costs 
decreed in tho rent suit are not included in 
rent. This amount is not payable by the pur¬ 
chaser and for this amount there may be an exe¬ 
cution taken out. In the decision in Amano 
Barmanya v. Oma Charan Das £ others, 50 
C. W. N. 803 : (A.I.R. (34) 1947 cal. 330), a Divi¬ 
sional Bench has already decided that the auction 
purchaser is liable only for the actual amount 
of the rent and not for the entire decretal amount. 
It has been decided already by two Divisional 
Benches in the case of Sri Sri Iswar Joy Chan, 
di Thakurani £ ors. v. Manmatha\ Nath Das, 
49 C. W. N. 756 : (A. I. R. (33) 1946 Cal. 88) and 
in the case of Bankim Chandra Chatterjee £ 
others v. Gour Mohan Mullick, 50 c. w. n. 261 , 
that rent includes cess. Under S. 161 (c), Bengal 
Tenancy Act, the words ‘arrears' and 'arrears of 
rent shall be deemed to include interest decreed 
under S. 67 or damage awarded in lieu of interest 
under sub-8. ( 1 ) of 8. 68. This is the special 
meaning given for the purposes of ohap. xiv 
and S. 168A a3 also s. 169 appear in chap, xiv, 
Bengal Tenancy Act. The deposit made under 
S. 168A (l) (b) is distributed under S. 169 and it 
has already been deoided in connection with 
S. 169 (l) (o) that 


any rent which may have fallen due in reaped of the 
enure or holding between the institution of a euit and 
the date of the conSrmation of the sale ‘inoludes 
interest on suoh rent*. ” 


There was first an obiter about this in 
the case of Moharajadhiraj Be joy Chand 
Mohatab BaJiadur v. S. C. Mukherjee, li o. 
W.N. 1106, which was dissented from in 12 C. w. 
N. oxliv (Notes portion) and finally it was so 
deoided in the case of Prafulla Nath Tagore £ 
ors. v. Matabaddin Mandal £ ors., 22 0 . w n 
323 : (A. I. R. (6) 1918 Cal. 965). This view was 
again confirmed in the oase of Ram Lai Das v. 
Bandiram Mukhopadhya, 26 0 . w. n. 611 : ( 53 * 
I.0.993). It is, therefore, clear that the purchaser 

is to deposit the rent, cess and interest decreed 

in the suit but he is not to deposit the costs 
awarded by the Court and the same has to be 
paid by the judgment-debtor tenant and for it 
execution may be taken out, 

[ 12 ] We have now to consider the last re 
maimng question as to how the equities in the 
present case are to be worked out. In the various 
decisions already referred to the procedure ad- 
opted had not always been uniform. It is not 
necessary for our present purpose to consider the 
position when a person other than the deoree. 
holder becomes the auotion purchaser. 
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[13] In determining the equities between the 
parties wo cannot overlook the time factor. If 
an order confirming the sale is passed by the 
Court and is allowed to remain unaffected for a 
long time, various persons may become interest, 
ed in the said property on the basis of the order 
for confirmation beiugavalid and binding order. 
If such an order is to be set aside after the lapse 
of aloDg period various complications are bound 
to arise. Reference in this connection may be 
made to S3. 169 (2), 167 and 174A (l), Bengal 
Tenancy Act. In working out the equities we 
must not forget the complications which will 
ensue if the order for confirmation be set aside 
now. 

[14] The objection raised to the order for 
confirmation is dependent on certain laches on 
the part of the decree holder himself. Illegality 
in question is that the decree-holder did not do 
what he was required to do under the provisions 
of the Act. No doubt it has been observed in 
some of the decisions that it i3 a duty of the 
Court as well to see that the obligations which 
are required to be discharged by the decree- 
holder are duly performed. This, however, does 
not take the case out of the general and equit. 
able principle that equity will consider that as 
done what should have been done and that a 
person cannot be allowed to take advantage of 
his own wrong. 

[ 15 ] When the deoree-holder himself is the 
auction purchaser the payment of the subsequent 
arrears which had accrued due is to be made to 
himself and the eaid decree-holder is entitled to 
an order confirming sale by either paying him- 
self or cn declaring that the amount due is 
wiped out. When a decree-holder auction pur- 
chaser applies for the confirmation of the sale 
without either depositing the amount of sub- 
sequent arrears or discharging the eaid dues 
formally he must be taken to have given up his 
right to claim euch arrears at any subsequent 
stage. He must be deemed to have done what he 
was required to do before he could get an order 
confirming the sale. Under the circumstances 
when the attention of the executing Court is 
drawn subsequently to the fact that the sale had 
already been confirmed without the decree holder 
auction purchaser fulfilling the conditions laid 
down under S. 168 A, Bengal Tenancy Act, all 
that the executing Court need do is to record an 
order that the total amount of rent, cess and 
interest which had accrued due up to the date 
of confirmation is deemed to be satisfied by the 
decree bolder auction purchaser having applied 
for such confirmation and the confirmation 
having been made. Unless the decree-holder 
auction purchaser files an application enter, 
'ing satisfaction of the dues which had so 


A. I. B. 

accrued the Court is, in our opinion, competent 
to declare the said dues as having been satisfied 
by implication. The learned Subordinate Judge 
was therefore right in holding that the subsequent 
arrears up to the confirmation of sale and for 
which decrees might have been obtained should 
be taken as having been fully satisfied. 

[ 16 ] Although our decision is that the amountof 
arrear of rent, cess and interest had been satisfied 
on the confirmation of the sale it is to be noticed 
that the decrees for the subsequent period had 
been obtained by the landlord before the sale of 
the tenure in execution of the decree in Rent 
Suit No. 7 of 1943. The cost which bad been 
decreed in favour of the landlord in the sub- 
sequent rent suits were not wiped away by the 
order confirming the sale and so the same may 
be now realised by execution. We do not express 
any opinion on the question as to what the legal 
position will be when the auction purchaser is 
some one other than the decree-holder. 

[17] The order of the Subordinate Judge in 
tbe first miscellaneous appeal will, therefore, bo 
modified and the execution case dismissed by 
him will be restored and the decree holder will 
be entitled to apply for execution of the decree 
only for the amount due for costs awarded in 
tbe suit, the rest of bis claim being taken as 
satisfied by 6et off and the two second misoel- 
laneous appeals will be dismissed. 

[ 18 ] The respondent will get his costs in all 
the three appeals from the appellant as he has 
substantially won in all appeals but there will 
be one set of bearing fee. 

R. P. Mookerjee J. — I agree. 

R.G.D. Orders accordingly. 


A. I. R. (37) 1950 Caloutta 20 [C . N. 5.] 
G. N. Das and Lahiri JJ. 

Abdul Sammad — Plaintiff—Appellant v. 
Jitoo Chowdhury—Defendant—Respondent. 

A. F. A. D. No. 9S2 of 1940, Decided on 12th May 
1949, against decree of Addl. Dist. Judge, Zillab 24 
Farganas, D/- 6th March 1940. 

(a) T. P. Act (1882), S. 106-Plaintiff taking some 
land on non-agricultural lease from uncles and 
sub-leasing some to defendant for residential pur¬ 
poses — Upon death of uncles plaintiff inheriting 
their interest and amalgamating them with some 
non-agricultural holding inherited by him from 
father—Defendant held did not become under-raiyat, 
within the meaning of S. 4 (3), Bengal Tenancy 
Act, sub-lease being non-agricultural at inception 
—Notice under S. 106 held valid-Bengal Tenancy 
Act (VIII [8] of 1885), S. 4 (3). 

Plaintiff took a non-agricultural lease of 9 cottas of 
land under a patta from his two uncles and out of this 
area of 9 cottas the plaintiff granted a sub lease to the 
defendant for three cottaB for residential purposes, On 
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the death of the plaintifi’a lessors who were his uncles 
the plaintiff inherited their interest. That interest 
was that of a raijat. The plaintiff served a notice on 
the defendant to qait under S. 106, T. P. Act. The 
defendant denied the validity and sufficiency of the 
notice and alleged that the tenancy was governed by 
the Bengal Tenancy Act and that on plaintiff’s inherit¬ 
ing his uncles’ interest, the plaintiff became a raiyat 
and tho leasehold interest held by him was merged in 
the higher right with the result that the defendant 
became an under raiyat under the plaintiff no matter 
whether the sub-lease at its inception was for agricul¬ 
tural or non-agricultural purposes. It was found that 
the uncles had the interest of a nomsgrioultural bastu 
tenant in their holding of 9 cottas. It was also found 
that the Don-agricultural holding of 9 cottas belonging 
to the uncles of the plaintiff which was inherited by 
the plaintiff was amalgamated with certain other agri¬ 
cultural holdings inherited by him from his father and 
all the holdings were converted Into one holding and 
recorded as raiyatl mokurari in the record of rights : 

Held that the sub-lease in favour of the defendant 
was non-agricultural at its inception and it retained 
that character throughout and that the notice under 
T. P. Act was valid: 8 C. W. N. 454, Dicing. 

(Para 7] 

Held also that the defendent bad not become an 
ander-raiyat. A person would be under-raiyat within 
the meaning ol 8. 4 (3), Bengal Tenancy Act, only if 
ho held onder a raiyat at the inception of his lease: 8 
C. W. N. 454, Exp!.; A. I. R. (28) 1941 Oal. 606, 
Bel on. [Para 9] ’ 

Annotation: ('45-Com.) T. P. Act, S. 106, N. 13. 

(b) Bengal Non-agricultural Tenancy (Tempo¬ 
rary Provisions) Act (IX [9] of 1940), S. 3' — "Suit 
or proceeding" _ Appeal is not suit or proceeding 
and cannot be stayed : Per Biswas J. in A. 1. R. (28) 
1941 Cal. 452 ; A. I. R. (29) 1942 Cal. 47 ; Civil Rules 

?2 9 A t0 T I 62 / 9 ,, 0 ! ! q 9 ?° < C f' A - L R - (29) 1942 Cal 136 
and A.I.R. (32) 1945 Cal. 50, Bel. on. [Para 10] 

(c) Civil P. C. (1908), O. 41, R. 25 _ Remand for 
finding of fact ordered—Defendant submitting and 
unsuccessfully adducing evidence _ He cannot 
subsequently set up case other than that set up in 
remand _ Evjdence Act (1872), S. 115. [Para 9] 

Annotation: ('44-Com.) Civil P. C., O. 41. R 25 

N. 6; (’46-MaD.) Evidence Act, S. 115, N. 24. 

Htmendra Chandra Sen and Panchanan Pal 

— for Appellant. 

2). Mukherjce— for Respondent. 

Lahiri J.— The suit out of wbioh this appeal 
ariHea was instituted by the plaintiff for eject- 
ment of the defendant from cadastral survey 
plot No. 633 of xhatian 687 Mouza Garulia on 
termination of the defendant’s tenanoy by a 
notice to quit under S. 106, T. P. Act. The 
Court of appeal below dismissed the suit and 
hence this appeal is by the plaintiff. 

[2] The plaintiff’s case is that he took a lease 
of 9 cottas of land under a patfca dated 10th 
pous 1808 (3rd January 1902) from his two 
nnoles Sk. Osman and Sk. Meajan and out of 
this area of 9 cottas the plaintiff granted a sub- 
lease to the defendant for three cottas for resi- 
dential purposes; in the record of rights finally 
published in 1931 the defendant was recorded as 


an under-raiyat with a right of occupancy. This 
entry was challenged by the plaintiff as wrong. 
The plaintiff further alleged that he served 
a notice to quit under S. ICC, T. P. Act, on 
2l9t Jaistha 1342, by registered post acd the 
defendant accepted the same with the result 
that the tenancy was determined with effect 
from 1st Sravan 1342. 

[3] The defendant denied the validity and 
sufficiency of the notice and alleged that the 
tenancy was governed by the Bengal Tenancy 
Act and that he took the lease for agricultural 
purposes. The Court of first instance decreed 
the suit and then after passing through various 
stages the suit was finally dismissed by the 
Additional District Judge, 24-Parganas, by a 
judgment dated cth March 1940, upon the find¬ 
ing that on the death of the plaintiff’s lessors who 
were his uncles the plaintiff inherited their 
interest and as that interest was that of a raiyat 
the plaintiff became a raiyat and the leasehold 
interest held by him was merged in the higher 
right with the result that the defendant became 
an under-raiyat under the plaintiff. As the 
plaintiff himself became a raiyat the sub-lease 
granted by him to the defendant made the 
defendant an under-raiyat, no matter whether 
the sub-lease was for agricultural or non-agri- 
oultural purposes. For this proposition of law 
the Additional District Judge relied upon the 
case of Baku Bam Roy v. Mahtndra Bath 
Samania, decided by Mitra J., and affirmed on 
Letters Patent Appeal by Maclean C. J. and 
Pargiter J.: vide 8 O. w. n. 454. 

[4] Against this decision the plaintiff has 
filed this seoond appeal, the hearing of which 
under 0. 41, R. 11, Civil P. C., was stayed by 
an ex parte order dated 7th April 1940, under S. 9, 
Bengal Non-agricultural Tenancy (Temporary 
Provisions) Act. On 2nd December 1947, that 
ex parte order of stay was vacated and the 
appeal was admitted under 0. 41, R. 11. On 20th 
July 1948, the appeal was taken up for final 
hearing by B. K. Mukherjea J. before whom it 
was argued by the appellant that if the tenanoy 
created by the potta dated 19 th Pous 1308 was a 
non-agricultural tenanoy at its inception, the 
subsequent event by which the rights acquired 
under the potta merged in the superior rights 
of the lessor, could not affeot the status of the 
subordinate tenant. Though this was an impor. 
tant question in the case it was n<tf raised in the 
Court below and Mukerjea J. accordingly acting 
under °. 41, r. 25. Civil P. O., remitted the 
foUow.ng issue to the lower appellate Court : 

wW a L Wa9 » tb6 t 8tatua 0f 0aman at toe *ime . 

potto of 1308 was granted.” The lower 
appellate Court was directed to take fresh evi. 
dence and record a finding on the point. 
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[ 5 ] In pursuance of (he direction given by 
Mukberjea J. the lower appellate Court ha9 
recorded the following findings : 

(a) “On a comparative estimate of tbe evidence ad¬ 
duced by the two parties, I am of opinion that tbe 
appellant's contention that the bolding of Osman and 
Meajan measured only 9 cottas and that tbe entire 
bolding was a non-agricultural bastu bolding is true. 

(b) 1 hold from tbe evidence on record that Osman 
and Meajan had tbe ir te.est of a non agricultural bastu 
tenant in tbeir bolding of 9 cottas to which the dis¬ 
puted land appertains and tbeir interest was not that 
of a raiyat.'’ 

[6l The lower appellate Court his further 
found that this non-agricultural holding of 9 
cottas belonging to Osman aDd Meajan was 
inherited by tbe appellant Abdul Samad and 
amalgamated with certain other agricultural 
holdings inherited by him from bis father and 
all the holdings were converted into one holding 
bearing a consolidated rent of R 9 . 6 and recorded 
as raiyati mokurari in tbe record of rights. 

[7] Mr. Sen appearing for the appellant has 
argued that in view of the finding arrived at by 
the Court of Appeal below after the order of re- 
mand made by Mukberjea J., it must be held 
that the tenancy of the defendant is governed 
by the Transfer of Property Act. The effect of 
the judgment of Mukberjea J. is that the prin¬ 
ciple of the decision of Balv Ram Roy’s case, 
8 C. W. n. 454, will apply only if the tenancy of 
Osman and Meajan be found to be an agricultu¬ 
ral tenancy on the date of the potta dated 19th 
Pous 1308. Tbe finding, however, is that the 
tenancy of Osman and Meajah was not agri- 
cultural tenancy on the date of the potta, but 
that it became an agricultural tenancy on a 
subsequent date. Upon this finding it seems to 
us that Babu Ram Roy's case, 8 C. W. N. 451, 
has no application. The sub-lease in favour of 
the defendant was non-agricultural at its incep¬ 
tion and it retained that character throughout. 

[8] Mr. Mukherjee appearing for the respon¬ 
dent has strenuously challenged the findings 
arrived at after remand on the ground that they 
were beyond the scope of the order of remand. 
The argument is that it had been found by the 
lower appellate Court before the remand that 
the amalgamation took place not with the pater¬ 
nal jama of the plaintiff but with other jamas 
inherited from the plaintiff’s uncles Meajan and 
Osman, and it was not, therefore, open to the 
plaintiff after the remand to show that a part 
of the jama recorded in c. 8. plot No. 683 be¬ 
longed to tbe plaintiff’s father and another part 
belonged to his uncles. We are not impressed by 
this argument because we think that the scope 
of the order of remand was wide enough to 
cover an enquiry into the question as to who 
were the persons from whom the plaintiff inhe- 
rited the different jamas. The finding as to the 


mode of amalgamation is only incidental to the 
main issue that was remitted for investigation, 
viz , what was the status of Osman and Meajan 
on tbe date of the potta, and after having 
arrived at the necessary finding on that issue, 
the learned Subordinate Judge went into the 
question of amalgamation only for the purpose of 
explaining the entry in the record of rights. The 
dakhila, Ex. 8 (c) shows that the amalgamation 
did not take place even on 20 th ebaitra 1319. If 
that be so, the defendant must be held to have 
taken a sub-lease from a non-agricultural lessor 
for non-agricultural purposes and his rights will 
accordingly be governed by the Transfer of 
Property Act. 

[91 Mr. Mukherjee has argued in the second 
place that according to the definition of an 
under-raiyat as given in 8. 4 (3), Ben. Ten. Aot, 
the defendant is an under-raiyat inasmuch as he 
held immediately under the plaintiff who is at 
present a raiyat though tbe plaintiff was not a 
raiyat at tbe time when he (plaintiff) took lease 
from Osman and Meajan in 1318, or at the time 
when he granted the sub-lease to tbe defendant. 
This argument i9 open to a two fold objection: 
in the first place it makes tbe order of remand 
made by B. K. Mukberjea J. altogether nugatory 
as that order was made on the footing that the 
present status of the plaintiff was immaterial 
and the defendant's status would be determined 
by the status of the plaintiff on tbe date of the 
potta of 1308. After having submitted to that 
order and having unsuccessfully adduced evidence 
on that point, it is hardly open to the defendant 
to say now that the rights of the defendant 
should be determined by tbe present status of 
the plaintiff. But there is a more serious objec¬ 
tion to this argument and that is this: In the 
case of Arun Kumar Stnha v. Durga Charan 
Basu, 46 0. YY. N. 805 : (A. I. R. (28) 1941 Oal. 
60G), Mukherjea and Roxburgh JJ. pointed out 
that the rule of law laid down in the case of 
Babu Ram Roy v. Mahendra Nath Samanta, 
8 C. W. N. 464, that a person holding under a 
raiyat will be an under-raiyat even if bo holds it 
for non-agricultural purposes is open to serious 
exceptions. But their Lordships did not refer 
the matter to a Full Bench simply because it 
had remained unchallenged for a considerable 
time. This criticism of Babu Ram Roy's case, 
(8 0. \v. N. 464) inclines us to put a narrow 
construction upon the words of 8. 4 (3), Ben. Ten. 
Act, and to hold that a person will be an under- 
raiyat only if he holds under a raiyat at the 
inception of his lease. The interpretation sought 
to be put upon s. 4 (3), Ben. Ten. Act, by Mr. 
Mukherjee would have the effect of extending 
the principles of the decision in Babu Ram 
Roy’s case, (8 0 . YV. N. 45i) which wo are not 



Calcutta 23 


-1950 Ram Protap v. National Petrolidm Co. 


prepared to do in view of the criticism by 
Mukherjea J. in the case of Arun Kumar 
Singha v. Durga Charan Basu, 45 c. w. N. 
805 : {A. I. R. (28) 1941 Cal. 606). 

[ 10 ] It remains for us to consider the question 
whether the present appeal is liable to be stayed 
under the provisions of s. 3, Bengal Non. 
agricultural Tenancy Aot of 1940. It is conceded 
that the defendant is a non agricultural tenant 
within the meaning of the Aot. But Mr. Sen has 
argued that the appeal by the landlord is neither 
a suit nor a proceeding within the meaning of 
S. 3 and is not liable to be stayed. Mr. Mukherjee 
on the other hand has contended that the 
appeal is a continuation of the suit and in 
any case it is a proceeding. The deoi 9 ions on 
the point are not uniform. In the caee of 
Jahur Mia v. Abdul Oaf fur, 45 c. w. N. 
603 : (A. I. r. (28) 1941 cal. 452), Biswas J. held 
that the words "suit or proceeding" in s. 3 did 
not inolude an appeal, but Mukherjea J. who 
agreed with the order made by Biswas J. on a 
different ground, was not prepared to go eo far 
as to say that the word "proceeding" did not 
include an appeal. In the case of Prankrishna 
Mukherjee v. Jnanada Roy, 46 o. W. N. 967 : 
<A.I.R. (29) 1942 Oal. 47 ), Edgley and Biswas JJ. 
approved of the view taken by Biswas J. in 
Jahur Mia's case, 46 o. W. N. 603 : (a. I. R. 
< 28 ) 1941 Oal. 462). Prankrishna M ukherjee’s 
case, 45 c. W. N. 967 : (a. i. r. (29) 1942 cal. 47 ) 
was followed by Edgley and Biswas JJ. in the 
case of Howrah Jute Mills v. Bakshi Sk. Napit, 
■civil Rules 1529 to 1629 of 1940 (unreported) 
decided on 5 th January 1942. In Ram Charit 
Bhakat v. Tetari Kumari Kuor, a. 1. r. (29) 
1942 Cal. 136; (201 1 . O. 516), Henderson J. sitting 
singly agreed with the view of Biswas J. that 
the expression "suit or proceeding" in S. 3 does 
not include an appeal. Lastly, in Rukmini 
Mahesri v. Prahlad Chandra Agarwalla, 47 
<3 w. N. 702 : (A.I.B. ( 82 ) 1946 Oal. 60), Bi 3 WaS J. 
sitting singly reviewed all the authorities and 
reaffirmed his view that the expression "suit or 
proceeding” does not include an appeal. In this 
state of the authorities, particularly in view of 
the two decisions of Division Benoh in the cases 
of Prankrishna Mukherjee v. Jnanada Roy, 
45 C. w. N. 967 : (a. i. r. ( 29 ) 1942 cal. 47 ), and 
Howrah Jute Mills v. Bakshi Sk. Napit, (oivil 
Rules 1529 to 1629 of i9io) we are constrained to 
hold that the present appeal is not liable to be 
stayed under B. 3 , Bengal Non-agrioultural 
Tenancy Act of 1940. 

[11] We have already stated that the hearing 
-of the appeal under 0 . 41, R. n was Btayed 
under that Aot by an ex parte order dated 7 th 
AprU 1941 whioh was vacated by another ex 
Z>arte order dated 2nd December 1947 . It is 


remarkable that when eventually the appeal was 
taken up for final hearing by B. K. Mukherjea J. 
on 20th July 1948, the respondent did not take 
any objection to the hearing under S. 3, Bengal 
Non agricultural Tenancy Act, and submitted to 
the order of remand. But in view of the fact 
that the question now raised before us by Mr. 
Mukherjee is a question affecting the jurisdiction 
of the Court, we have allowed him to argue it 
and decided to give our decision on the merits 
of hia argument. 

[12] The result of our decision is that this 
appeal must be allowed, the judgment and decree 
of the Court of appeal below are set aside and 
that of the Munsif restored and affirmed. 

[13] In the circumstances of the case we 
direct that the parties should bear their own 
costs throughout. 

G. N. Das J.—I agree. 

R.G.D. Appeal allowed. 

A. I. R. (37) 1950 Caloutta 23 [C. N. 6.J 
R. C. Mitter and P. N. Mitra JJ. 

Ram Protap Kayan — Defendant — Appel¬ 
lant v. The National Petroleum Co. Ltd. — 
Plaintiff — Respondent. 

A. F. O. D. No. 335 ol 1944, Decided on 30th Juno 
1949, against decree of 8 ub-Judge, 4th Court, Zillah 24 
Parganas, D/- 26th Jnne 1944. 

(a) T. P. Act (1882), S. 53A — Rights ot trans¬ 
feror — Section 53-A sanctions enlorcement by 
transleror oi his contractual rights against trans¬ 
feree—Exercise of his rights is not dependent upon 
fulfilment ol conditions mentioned in S. 53-A — 
Unregistered lease ol premises for 5 years — Con¬ 
tract partly performed — Lessee bound to vacate 
possession on expiry of period. 

So far as the transferee is concerned, S. 53-A oonfers 
a right on him to the extent that it imposes a bar on 
the transferor. But this is only a right to proteot hia 
possession against any challenge to it by the latter 
contrary to the tenor of the contract or the instrument 
of transfer. [Para 11] 

So far as the transferor ie concerned, when tho 
seotion says that the transferor shall ba debarred from 
enforcing any right sgainst the property other than a 
right expressly provided by the terms of the contract, 
by plain implioAtion it sanctions the enforcement by 
the transferor of a right which baa been eo provided. 
And there Is obvious justioe in this, tor It the trans¬ 
feror is to be held to his bargain with the transferee in 
respect of the property, it is only just that he should 
be given liberty to enforce his contractual rights against 
the latter in respeot of it. It may be said that this ia 
not the conferment of a right but tho saving of an 
existing right. But whether it is the one or the other, 
it seoures the result of enabling the transferor to en¬ 
force hie oontraotual rights against the transferee in 
respeot of the property. [Para 14 ] 

Jo ! 1 * 3 tbe transferor is not dependent upon 

fulfilment of all the conditions mentioned in the eeo- 
tion. The terms of the seotion dearly indloate that 
they cannot he conditions precedent to the enforcement 
ol the transferor s right: they are only conditions 
precedent to the imposition of the bar againBt the 
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transferor and consequently conditions precedent to 
the acorual of the transferee’s right to protect his pos¬ 
session. No doubt, if the transferor wants to enforce 
against the transferee any right in respect of the pro¬ 
perty which has been expressly provided by the con¬ 
tract, he must previously have put the transferee in 
possession In part performance of the contract. And 
ex hypothesi there is a written contract containing 
reasonably clear terms a 3 to the transfer, because what 
the transferor seeks to enforce i 9 a right provided by 
such a contract :A. I. It. (26) 1941 Bom. 346, Dissent . 

(Para 15] 

If this were not so, the transferor’s rights would 
become quite illusory and in fact would cease to be 
rights at all because they could always be defeated by 
the transferee by the simple device of refusing to per¬ 
form his part of the contract. (Para 15] 

Where under an unregistered lease for 5 years In 
respect of certain premises, the lessee takes possession 
of the premises in performance of the contract and re¬ 
mains in possession for the full period of the agree¬ 
ment, be is bound to vacate the premises on the expiry 
of the period and his possession becomes wrongful 
thereafter. The right of the.lessor to have the premi¬ 
ses returned to him is not dependent upon the willing¬ 
ness of the lessee to restore it. (Para IS] 

Annotation: (’45-Com.) T. P. Act, S. 53-A N. 13. 

(b) Registration Act (1908), Ss. 2 (7), 17 (d) and 
49 — Agreement to lease for 5 years shed and go- 
down which would be provided — Agreement does 
not operate as present demise and is not lease — 
Even if deed is lease, it is admissible as proof that 
acts were done in part performance of it — Deed 
if available as evidence of contract for S. 53-A, 
T. P. Act (Quare). 

An agreement for lease for 5 years in respect of a 
shed and godown, which merely says that a suitable 
Bhed and a godown would be provided on certain lands 
and does not specify any particular shed or godown, 
does not operate as a present demise and therefore is 
not a lease, and, therefore, does not require registra¬ 
tion : A. I. R. ( 6 ) 1919 P. C. 79, Foil. [Paras 19 & 20] 

Even if it can be interpreted as creating a present 
and immediate interest in the premises and therefore 
requiring registration, where the agreement i9 sought 
to be used not only as evidence of the contract for the 
purposes of S. 53A but also as proof that acts were 
done in part performance of it, the agreement is ad¬ 
missible under the proviso to S. 49. [Paras 20 & 21] 

Quczro : Does the proviso to S. 49 permit the docu¬ 
ment beiDg used as evidence of the contract for the 
purposes of 8 . 53-A, T. P. Act, apart from any question 
of any acts having been done in part performance of 
it? Or, does it mean that the document can be used as 
evidence of the contract only when there have been 
acts done in part performance of it, the proof of the 
contract being merely an ingredient in the proof that 
the acts done were part performance of the contract? 

[Para 21] 

Annotation: (’45-Com.) Registration Act, S. 2 (7), 
N. 5; S. 17 N. 31; 8 , 49 N. 12. 

(c) T. P. Act (1882), Ss. 106 and 107 - Scope of 
— There is no conflict or contradiction between 
them. (Obiter). 

Obiter : Section 107 deals with the creation of a te¬ 
nancy from year to year by act of parties. Section 106 
provides for the case where the lease i 3 for manufac¬ 
turing purposes but the contract between the parties is 
silent as to its duration. In such a ca 6 e the law sup¬ 
plies the omission and enacts that tho lease shall be 
deemed to be a lease from year to year. The attach¬ 
ment of this incident to tho lease by operation of law 
is a very different thiog from the creation of a lease 


from year to year by act of parties. The two sections 
deal with entirely different matters and there is no 
conflict or contradiction between the two. (Para 23] 
Annotation: (’46-Com.) T. P. Act, S. 106 N. 12: 

S. 107 N. 1. 

(d) T. P. Act (1882), S. 105 - Lease or licence- 
Test to determine stated — Grant for manufac¬ 
turing process involving installation of costly 
machines by grantee— Premises to be returned on 
expiry of term in same condition in which it was 
handed over — Alterations with permission of 
grantor permissible — Grant held lease and not 
licence. (Obiter). 


Obiter: If the effect of the instrument is to give the 
bolder an exclusive right of occupation of the land, 
though subject to certain reservations or to a restriction 
of the purposes for which it may bo used, it is in law 
a demise of the land itself. If the contract was merely 
for the use of the property in a certain way on certain 
terms while it remained in the possession and under 
the control of the owner, it is a licence. [Para 26] 
Exclusive possession would be taken to have been 
given if the nature of the acts to be done by the 
grantee was such as required a right of exclusive occu¬ 
pation. (Para 26] 

An agreement in respect of a shed and godown pro¬ 
vided that the grantee was to maintain the shed and 
godown duly and was to return them on the expiry of 
the term in the same condition in which they were 
handed over to him and that he could even make 
alternations in them subject to the coneent of the 
grantor. Costly machineries were to be installed there¬ 
in by the grantee at his own cost and a regular factory 
for the manufacture of containers was to be started : 

Held that the provisions and the object of the grant 
pointed to the fact that exclusive possession was to be 
given to the grantee. The grant, therefore, operated as 
a lease. [P“ ra 2C 1 

Annotation: (’46-Com.) T. P. Act, S. 105 N. 13, 14. 

(’46-Man.) Easements Aot, S. 52 N. 4. 

(e) T. P. Act (1882), S. 53-A — Contract partly 
performed— Breach of — Suit for damages is not 
required to be rested on S. 53-A. 

Where the contract has been partly performed a suit 
for damages simpliciter for breach of contract does not 
require to be rested upon S. 53-A at all : A. I. R. (28) 
1941 Bom. 346, Dissent. [Para 17] 


Annotation: (’45 Com.) T. P. Act, S. 53A N. 13. 
Chandra Sehhar Sen , Smrili Kumar Boy Chou - 
dhury and Bannjxt Kumar Bose—to: Appellant. 
Paresh Nath Huhherjec and Siti Kantha Lahiri 

— for Respondent. 


P. N. Mitra J. — The suit out of which this 
appeal arises was commenced by the respon. 
deDt, the National Petroleum Co. Ltd. against 
the appellant Ram Protap Kayan for ejectment 
of the latter from a corrugated sheet ehed and 
godown forming part of premises NO. P-2 Pabar- 
pur Siding Road of the Port Commissioners of 
Calcutta in King George’s Dock. There wae 
also a claim for damages for wrongful occupa. 
tion which was provisionally laid at Rs. 9400, 
The respondent’s case was that its predeceesor- 
in-interest the National Petroleum Company 
(hereinafter referred to as the company) entered 
into business relationship with the appellant, the 
terms whereof were 6et out in an instrument of 
agreement executed by both the parties on 
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Slat March 1934, that one of the terms of the said 
agreement was that the company would provide 
for the appellant a suitable shed and godown at 
a monthly rent of R9. 60 in which the appellant 
would fit up his tin manufacturing machines 
and of which he would remain in occupation for 
a period of five years and would return vacant 
possession at the end of it, that in pursuance of 
the agreement the company let out the shed and 
godown in suit to the appellant from 1st April 
1934; that the period of five years expired on the 
expiry of the 1st April 1939 and that a9 the 
appellant then refused to vacate the premises, 
he was in wrongful occupation as a trespasser 
since then. 

fa] In his written statement the appellant 
admitted the letting to him from 1st April 1934. 
The defence taken by him that is now materiel 
was that the agreement, which was unregister, 
ed, did not and could not create a lease for a 
term of five years, and that as the letting to 
him was for manufacturing purposes, he had in 
law a tenancy from year to year terminable by 
six months' notice to quit ending with the year 
of the tenancy. As no such notice had been 
served, he continued to be a tenant and could 
not be regarded as a trespasser. 

[3] While the suit was pending in the Court 
below the premises were requisitioned and taken 
over by the Government in October 1942. The 
prayer for ejectment, therefore, became unneces¬ 
sary, but the prayer for damages remained and 
called for determination of the principal ques¬ 
tion whioh emerged for consideration in the 
caBe, viz., whether the appellant was bound to 
vacate the premises at the end of the term of 
five years under the agreement of 8lst March 
1934 or whether he was, in the circumstances of 
the oase, a tenant from year to year whose 
tenancy was only determinable by six months’ 
notice to quit ending with the year of the 
tenauoy. 

[4] The agreement of 81st March 1934 
whioh has been marked as Ex. 2 in the case, 
was stated to be entered into between the 
National Petroleum Company and Messrs Gaja- 
nand Ram Protap and Company (under whioh 
name and style the appellant was carrying on 
business) for a period of five years. There 
are fifteen paragraphs in this agreement, but 
those that deal with the letting to the appellant 
are paras, l and 3 and are in these terms : 

“L Tha Second Party agrees to pay in loll and 
(return) the documents of all Tin Manufacturing 
machines purchased by the First Party from Mesare 

r , c ° m P ttD y* Amerioa, as per their 

Invoice No. 193 dated 16th January 1934, and pay the 
Custom duty, and Port Chargee eto. Having met ail 
payments concerning these maohinee, the scoond party 
will become the absolute owner of the said machinery. 


The Second Party will fit up the machinery at their 
cost in a suitable shed to be provided by the First 
Party on a monthly rental of Rs. 50 (Rupees fifty 
only) inclosivo of all outgoings and taxes; such shed ia 
to be erected and built before the arrival of the machi¬ 
nery by the First Party on the lands leased out to the 
First Party by the Port Commissioners at King 
George’s Dock." 

*'3. The 9bed and godown rented out on a monthly 
basis for a term of five years, will be duly maintained 
by the Second Party and returned back on the expiry 
of the period in the same condition as handed over ta 
the Second Party by the First Party. Any change 
that the Second Party may choose to make in the 
said shed and godown will be subject to the written 
consent of the first party, Port Commissioners Factory 
Inspector and Municipal Corporation but such consent 
shall not be unreasonably withheld. M 

[6) The second paragraph provided for the 
purchase by the appellant of a soldering machine 
which had been ordered by the company from a 
London firm, and the remaining paragraphs 
embody the terms of the contract between the 
parties relating to the manufacture of petrol con. 
tainers by the appellant and their supply by 
him to the company. The provisions of some 
of these paragraphs may briefly be referred 
to. Thus, para. 6 provided that all empty 
tin9 required by the company in its entire 
business during the continuance of the agree, 
ment would be supplied by the appellant from 
his factory in the shed provided by the com. 
pany, and, if the demand exceeded the capacity 
of the factory, from his factory in the town or 
otherwise aB convenient to him. The sixth para, 
graph dealt with the contingency of dislocation 
of work in the factory and also provided for the 
supply of tin plates of suitable size and quality 
(obviously by the company) from each of which 
a speoified number of tins were to be manu. 
faotured by the appellant. Paragraph 8 gave 
liberty to the appellant to do outside work if 
the company was not able to place orders to the 
full extent of the capacity of the factory. By 
para. 9 the appellant undertook not to do any 
work for the competitors of the company and 
not to sell the branded goods to the agents of the 
company without its express sanotion. By 
para. 10 the appellant undertook to use a solder, 
ing composition of 60 % lead and 60 % Block Tin 
and to take particular care that the tins manu. 
factured by it might not be leaky and so refleofc 
on the reputation of the company. By para. 14 
the manufacturing cost allowance to the appel. 
lant was agreed to be -/l/i (one anna one pie) 
per four gallon tin delivered to the company 
at its installation at King George's dock. It 
is unnecessary to go further into the provisions 
of the agreement. 

[6] The learned Subordinate Judge held that 
as no particular premises was mentioned in the 
document and it was simply stipulated that pre- 
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mise3 suitable for the purpose of manufacture 
of tin canisters close to the company's own 
business concern would be provided, “the 
agreement could not be considered to be a lease 
properly so-called." “Nevertheless”, be said, "it 
was an agreement by which the parties were 
bound. In pursuance of this agreement the pre¬ 
mises described in Sch. A (of the plaint) were 
made over to the defendant." He went on to say 
that 

“i( the plaintiff had served six months’ notice calling 
upon the defendant to vacate within the period of five 
years fixed by Ex. 2 (the Agreement) the plaintiff could 
not have ejected the defendant as the defendant would 
have taken shelter under S.53A, T. P. Act, and also 
UDder the terms of Ex 2. In view of the Agreement 
the plaint f! could not have ejected the defendant with¬ 
in the period of five years fixed by Ex. 2. In view of 
the existence of the document the defendant could 
occupy the premises for a period of five years ODly. The 
defendant solemnly undertook to vacate the premises 
after the expiry of a period of five years. The effect of 
this agreement has not been nullified by the absence of 
a formal document creating a lease in favour of the 
defendant. In my opinion the defendant was bound to 
vacate the premieesin terms of the agreement in Ex. 2." 

The learned Judge, therefore, held that the res¬ 
pondent was entitled to recover damages and he 
gave tbe respondent a decree for Rs. 8393-6-4 
at the rate of Rs. 200 per month from 2nd April 
1939 to the end of September 1942. 

(7] Before us tbe appellant has repeated the 
contention that bis tenancy must be deemed to 
have been a tenancy from year to year, and as 
it was never terminated by the requisite notice, 
he continued to be a tenant up to the time the 
Government took possession of tbe premises and 
he was not therefore liable for any damages. He 
has further contended that even if his possession 
be held to have been wrongful after 1st April 
1939, the measure of the damages should be the 
rent which was payable by him and not the sum 
of Rs. 200 per month which has been awarded 
by tbe learned Judge. Alternatively, he has con- 
tended that the damages should not exceed 
rs. 120 per month on the basis of certain data 
which will be noticed later on in this judgment. 

[8) The argument of tbe appellant with re¬ 
gard to the nature of the tenancy was put in 
this way. The agreement, Ex. 2 being unregi3ter- 
ed, no lease for a term of five years was created, 
as under S. 107, T. P. Act, a lease for a term ex- 
ceeding one year can be created ODly by a regis¬ 
tered instrument. But there was a letting to tbe 
appellant followed up by payment and accept, 
ance of rent, and the letting was for a manufac- 
turiDg purpose. Therefore, under 9. 106 of that 
Act tbe lease must be deemed to be a lease from 
year to year terminable by six months notice to 
quit ending with tbe year of the tenancy, there 
being no contract to tbe contrary. Tbe only 
modification that was made by the operation of 


S. 53a of the Act in the legal relationship of the 
parties was that during the continuance of the 
term of five years the respondent could not eject the 
appellant from the demised premises by service 
of six months’ notice to quit. But this was real- 
ly an additional protection afforded to the appel. 
lant, which did not fundamentally alter the 
character of the tenancy as a tenancy from year 
to year. With tbe withdrawal of the protection 
on the expiry of the term of five years the ten- 
ancy again became terminable by service of six 
months' notice to quit. 

[9] We are unable to assent to this view of 
the operation of 9. 53A, upon the rights of tbe 
parties in the present case. That section which 
was characterised by Lord Mac Millan in Mian 
Pir Dux v. Mahomed Tahar, 61 I. A. 388 : 39 
C. W. N. 34 : (A. I. R. (21) 1934 P. 0. 235) as a 
partial importation into India of the English 
equitable doctrine of part performance, is in 
these terms: 

"Where any person contracts to transfer for consi¬ 
deration any immovable property by writing signed by 
him or on-his behalf from which the terms necessary to 
constitute the transfer can be ascertained with reason¬ 
able certainty, 

and the transferee has, in part performance of the 
contract, taken possession of the property or any part 
thereof, or the transferee, being already in possession 
continues in possession in part performance of the 
contract and has done some act in furtherance of the 
contract, 

and tho transferee has performed or is willing to 
perform bis part of the contract, 

then, notwithstanding that the contract, though re¬ 
quired to be registered, has not been registered, or, 
where there is an instrument of transfer, that the 
transfer has not been completed in the manner prescrib¬ 
ed therefor by the law for the time being in force, the 
transferor or any person claiming under him shall be 
debarred from enforcing against the transferee and per¬ 
sona claiming under him any right in respect of tbe 
property of which the transferee has taken or continu¬ 
ed in possession, other than a right expressly provided 
by the terms of the contract : 

Provided that nothing in this section shall affect the 
rights of a transferee for consideration who has no 
notice of the contract or of the part performance 
thereof.” 

[10] In form the section imposes a bar on the 
transferor when the conditions mentioned in the 
section have been fulfilled—it debars him from 
enforcing against the transferee any right in 
reaped of tbe property other than a right ex¬ 
pressly provided by the terms of the contraot. 
He is not allowed to take advantage of the fact 
that the contract, though required to be regis¬ 
tered, has not been registered, or where there is 
an instrument of transfer, that the transfer has 
not been completed in manner prescribed by law. 
And in order to obviate any difficulty about 
proof of the contractor of the instrument of trans¬ 
fer for want of registration, supplementary legis- 



Ram Protap y. National Petroliom Go. (P. N. Ultra J .) Caloutta 27 

road on the whole scheme of the Transfer of Property 


1950 

lation was enacted amending S. 49, Registration 
Act. 

till So far as the transferee is concerned, tbe 
section confers a right on him to the extent that 
it imposes a bar on the transferor. But this i9 
only a right to protect his possession against any 
challenge to it by tbe latter contrary to the tenor 
of the contract or the instrument of transfer; 
Probodh Kumar Das v. Dantmara Tea Co., 
Ltd., 66 I. A. 393: (A. I. R. (27) 1940 P. C. 1). As 
Lord Atkin observed in S. N. Banerjee v. Cuch - 
war Lime and Stone Co., Ltd., 46 0 . W. N. 374: 
(A. I. R. (28) 1941 P. C. 128): 

“...the words of the section make it quite plain that 
the section does not operate to create a form of transfer 
of property which is exempt from registration. It creates 
no real right; it merely creates rights of estoppel between 
tbe proposed transferee and transferor, which have no 
operation against third persons not olaiming under 
those persons.” 

[ 12 ] lias the transferor any right under the 
section? It was contended on behalf of the appel¬ 
lant that the question must be answered in the 
negative in view of the observations made by 
their Lordships in Probodh Kumar Das’s case: 
(66 I. A. 293: A. I. R. (27) 1940 P. C. l). In that 
case the facte, shortly stated, were that an agree¬ 
ment to sell the Kaiyaohera Tea Estate was exe- 
cuted in favour of the plaintiffs’ predecessors on 
10th October 1931, who thereupon paid a part of 
the price and went into possession. The defen. 
<3ant the Dantmara Tea Oo. Ltd., however, subse¬ 
quently had a regular conveyance executed and 
registered in their favour by the owners and thus 
aoquired the legal title to the property. In those 
circumstances the plaintiffs brought tbe suit to 
have it deolared that the Dantmara Tea Co. Ltd. 
had no right or title to the estate, including the 
right to sell tea under the export quota allotted 
to it under the Indian Tea Control Act or to 
transfer the quota rights to any person. They also 
sought an injunction. The contention of the 
plaintiffs was that, notwithstanding that they had 
not chosen to sue for specifio performance of the 
contract of loth October 1931, and notwitbstand- 
ing that they had taken no steps to oomplete 
their title, they were nevertheless entitled under 
8. 69A aotively to assert the rights of a proprietor 
in virtue of the oontraot of loth ootober 1931 , 
and their possession. In repelling this contention 
Lord MaoMillan observed: 

“In their Lordships' opinion the emendment of the 
law effected by tbe enaotment of S. 63 A conferred no 
right of action on a transferee in possession under an 
unregistered oontraot of sale. Their Lordships agree 
with the view expressed by Mitter J. in the High Court 
that "the right conferred by 8. 63A’ is a right available 

only to the defendant to proteot hie possession'.The 

section la bo framed aa to impose a statutory bar on the 
transferor; it oonferi no aotive title on the transferee. 
Indeed any other reading of it would make a serious in- 


Act.” 

[13] It has been contended that the passage 
quoted by their Lordships with approval from the 
judgment of Mitter J. lays down that tbe section 
has conferred a right ODly on the transferee. The 
context in which the passage occurs in the judg¬ 
ment of Mitter J. (Dantmara Tea Co., Ltd. v. 
Probodh Kumar Das, 41 C. \v. N 54 at p. 63) 
and tbe observations in their Lordships' judg¬ 
ment which precede and follow the quotation 
make it clear enough however that what the 
passage lays down and what their Lordships take 
it to lay down is that the only right conferred on 
the transferee is the right to protect his posses¬ 
sion and not that tbe eoction confers a right 
only on the transferee. Their Lordships were 
concerned with repelling tbe assertion of an active 
title by the transferee. The question of the trans- 
feror’s right was not a matter which engaged 
their Lordships' attention at all. 

[ 14 ] When the section says that the trans¬ 
feror shall he debarred from enforcing any right 
against the property other than a right expressly 
provided by the terms of the contract, by plain 
implication it sanctions the enforcement of a 
right which has been so provided. And there i9 
obvious justice in tbi9, for if tbe transferor i9 to 
be held to his bargain with the transferee in 
respect of the property, it is only just that he 
should be given liberty to enforce his contractual 
rights against the latter in respeot of it. It may 
be said that this is not the conferment of a right 
but the saving of an existing right. But whether 
it is the one or the other, it secures the result of 
enabling the transferor to enforce hi9 contractual 
rights against the transferee in respect of the 
property. 

[ 16 ] The question that next arises is this: Is 
this right of the transferor dependent upon ful¬ 
filment of all the conditions mentioned in the 
seotion ? The terms of the seotion, in our opinion, 
clearly indioate that they cannot be conditions 
precedent to the enforcement of the transferor’s 
right; they are only conditions precedent to the 
imposition of the bar against the transferor and 
consequently conditions precedent to the accrual 
of the transferee’s right to protect his possession. 
No doubt, if tbe transferor wants to enforce against 
the transferee any right in respeot of the property 
whioh has been expressly provided by the con¬ 
tract, he must previously have put the transferee 
in possession in part performance of the oontraot. 
And ex hypothesi there is a written contract 
containing reasonably clear terms as to the trans- 
fer, beoause what the transferor Beeks to enforce 
is a right provided by suoh a oontraot. But we 
cannot agree with the view expressed by Broom¬ 
field J. in Btohardas Damodar v, Botouqw 




26 Calcutta Ram Proiat v. National Petroleum Co. (P. N. Mitra J.) 


Municipality af Ahmedabad, I. L. R. (iS4l) 
Bom. 529 : A. I. R. (26) 1941 Bom. 246, that the 
transferor can “derive no rights from the section 
which are inconsistent with the conditions subject 
to which the section comes into operation", the 
condition insisted on by the learned Judge in the 
case before him being that the transferee should 
have performed or be willing to perform his part 
of the contract. In this view, the transferor’s 
'right would become quite illusory and in fact 
( would cease to be rights at all because they 
could always be defeated by the transferee by 
the simple device of refusing to perform his part 
of the contract. 

[16] In Suleman Haji Ahmed Umar v. 
P. N. Patill, 35 Pom. L. R. 722 : (A. I. R. (20) 
1933 Bom. 3Sl), Wadia J. attempted to reconcile 
the needs of justice with what he thought 
to be the requirement of the section by holding 
that it would be sufficient if the transferee had 
partially performed his part of the contract. 
Wadia J. might have put bi3 decision upon the 
Eurer ground that the transferor’s right was not 
dependent upon any such condition at all. 

[17] We are not concerned with the question 
of correctness of the actual decision of Broom¬ 
field J. in Bechardas's case, (A. I. R. (28) 1941 
Bom. 34G : I. L. R. ( 1941 ) Bom. 529) but to the 
learned Judge’s observation that a suit for 
damages for breach of a contract can never be 
founded upon this section, it may be rejoined, 
without disrespect, that a suit for damages sim- 
pliciter for breach of contract does not require to 
be rested upon the section at all. 

[ 18 ] In the present case the right of the res¬ 
pondent to have the premises returned to it by 
the appellant on the expiry of the period of five 
years has been expressly provided by para. 3 of 
the contract. The appellant was given posses¬ 
sion and took possession of the premises in part 
performance of the contract, and he remained 
in possession for the full period of the agree¬ 
ment. It would be meaningless to say that the 
right of the respondent to have the premises 
returned to it on the expiry of the period is 
dependent upon the willingness of the appellant 
to restore it. We agree with the learned Sub- 
ordinate Judge that the appellant was bound to 
vacate the premises on the expiry of the period 
of five years and his possession became wrongful 
thereafter. 

[19] A point was raised that the agreement 
Ex. 2 was not admissible in evidence for want 
of registration. As the agreement did not specify 
any particular shed and godown but merely said 
that a suitable shed would be provided by the 
company on the lands leased out to it by the 
Port Commissioners at King George’s Dock. We 
are of opinion that the instrument did not 


operate as a present demise. No doubt, under 
the Indian Registration Act a ‘lease’ includes an 
agreement to lease, but as was observed by Lord 
Buckmaster in Rani Hemanta Kumari Debi 
v. ilidnapore Zemindary Co. Ltd., 461. A. 240 : 
(A. I. R. (6) 1919 P. C. 79), 

‘an ‘agreement to lease', which a lease is by the statute 
declared to include, must, in their Lordship’ opinion be 
a document which effects an actual demise and operates 
as a leaee. They think that Jenkie C. J. in the case of 
Fanchanan Basu v. Chandi Charan 3/isra, 37 Cal. 
603 : (G I. C. 413), correctly stated the interpretation 
ol S. 17 in this respect. Tee present agreement is an 
agreement that, upon the happeningof a contingent event 
at a date which was indeterminate and, having regard 
to the slow progress of Indian litigation, might be far 
distant, a lease would be granted. Until the happening 
of that evant it was impossible to determine whether 
there would be any lease or not. Such an agreement 
does not, in their Lordships’ opinion, satisfy the meaning 
of the phrase‘agreement to lease’ which, in the context 
where it occurs and in the statute in which it is found; 
must in their opinion relate to some document that 
creates a present and immediate interest in the land.” 
In the case before their Lordships the question 
arose with regard to a solenama by which the 
plaintiff in the suit in which the solenama was 
filed agreed that if she succeeded in another suit 
which she had brought to recover certain land 
other than the land in the compromised suit, she 
would grant to the defendants a lease of that 
land upon specified terms. 

[ 20 ] The agreement Ex. 2, therefore, in our 
opinion, did not require registration. Even if it 
can be interpreted as creating a present acd im¬ 
mediate interest in the premises and therefore 
has to be regarded S3 requiring registration 
under the Registration Act and under the Trans¬ 
fer of Property Act, we think its admissibility 
in evidence i3 saved by the proviso to S. 49, 
Registration Act, which was added by Act XXI 

[ 21 ] of 1929. That proviso run3 as follows: 

"Provided that an unregistered document affecting 
immovable property and required by thi3 Act or the 
Transfer of Property Act, 1892. to be registered may be 
received as evidence of a contract in a 6uit for specific 
performance under Chap. II, Specific Belief Act 1877*. 
or as evidence of part performance of a contract for the 
purposes of S. 53A, Transfer of Property Act, 1882, 
or as evidence of any collateral transaction not required 
to be effected by registered Instrument.” 

[21] The expression “as evidence of part 
performance of a contract for the purposes of 
8. 63 a’’ is not a very happy one. Sir Dinshaw 
Mulla in bis commentary on the Transfer of 
Property Act has observed that it “is an elliptical 
expression which means that the deed is available 
not only as a contract but as evidence that the acta 
done are part performance of the contract.’ 
Dees the proviso permit the document being 
used a3 evidence of the contract for the purposes 
of S. 53A apart from any question of aDy acts 
having been done in part performance of it? Or, 
does it mean that the document can be used as 
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evidence of the contract only when there have 
been acta done in part performance of it, the 
proof of the contract being merely an ingredient 
in the proof that the acta done were part perfor- 
mance of the contract? It is unnecessary for 
us to decide this question in the present case, 
because we consider that the respondent seeks to 
u3e the agreement not only as evidence of the 
contract for the purposes of S. 53 A but aslo as 
proof that acts were done by him in part perfor. 
mance of it for the same purposes. The respon- 
dent wants to use the document a3 evidence that 
the right whioh it seeks to enforce is a right which 
is expressly provided by the contract and is 
therefore a right which is saved or sanctioned by 
8. 53a, The respondent also wants to adduce 
the document in evidence for showing that it lot 
the appellant into possession and let him remain 
in possession for the full period of the agree- 
ment in part performance of the contract. Exbi- 
bit 2 , therefore, is admissible in evidence. 

f 22 ] Two arguments may here be noticed 
whioh were advanced by the respondent with a 
view to repel the appellant’s contention that he 
was a tenant from year to year. In the first 
place it was argued that s. 1 C 6 .T. P. Act, must bo 
read as subjeot to 8. 107 of the Act whioh pro- 
vides in absolute and unqualified terms that a 
lease from year to year can bo created only by 
a registered instrument, and so when the for. 
mer seotion enacts that in the absence of a con- 
traot to the contrary a lease for manufacturing 
purposes shall be deemed to be a lease from 
year to year terminable by six months’ notice 
to quit ending with the year of the tenancy, 
it must be interpreted as referring to a lease 
for manufacturing purposes whioh has been 
created by a registered instrument but whioh is 
silent as to its own duration. Seotion 106 oould not 

nave intended, it was argued, to make that a 
lease from year to year whioh could not become 
euoh a leaso by the terms of 8. 107 ; it is not 
permissible to engraft an exception upon the 
absolute and unqualified enaotment in 8. 107 
that a lease from year to year can be created 
only by a registered instrument. The appellant 
it was contended, oannot therefore be regarded 
as a tenant from year to year. 

[23] In the view we have taken of the oase 

““ f 0fc “ e l eB3ary £or 03 deoide this question. 
«at if it had been, we would not have felt in- 
.mined to accede to thi B contention. Seotion 107 
m our view, deals with the creation of a tenanoy 
from year to year by aot of parties. Seotion 106 
provides for the case where the lease is-for manu¬ 
facturing purposes but the contraot between the 
parties is silent as to its duration. In suoh a 
Rase the law supplies the omission and enaots 
that the lease shall be deemed to be a lease from 


year to year. The attachment of this incident 
to the lease by operation of law is a very diffe- 
rent thing from the creation of a lease from 
year to year by act of parties. The two sections 
deal with entirely different matters and there 
is no conflict or contradiction between the two 
whioh requires that they should be harmonised 
in the manner suggested by the respondent. 

[24] The other argument of the respondent 
was that the agreement Ex. 2 was not provid. 
ing for the creation of a lease at all, but was 
merely granting a licence to the appellant to 
occupy the premises for the purpose of manu. 
facturing tin canisters required for the res- 
pondent’s business in petroleum products. The 
agreement, it was argued, wa3 really a contract 
for the supply of petrol containers by the appel¬ 
lant to the oompany and embodied the terms 
on which the containers were to be supplied, 
and the appellant’s occupation of the premises 
was really required for the performance of the 
contract and he was, therefore, not a tenant. In 
support of this contention reliance was placed 
on the deoision of R. C. Mitter J. sitting with 
Lodge J. in Corporation of Calcutta v. Pro. 
vince of Bengal, 44 o. w. n. 1128 : (a. i. r ( 28 ) 
1941 cal. 60 ), whioh was affirmed by the Privy 
Council in Corporation of Calcutta v. Province 
of Bengal 48 O. W. N. 410: (A. I. R. (81) 1944 
P. 0. 42). In that case the question was whe¬ 
ther the premises No. 4 Theatre Road, whioh 
had been acquired for use as the official resi- 
dence of the Commissioner of the Presidency 
Division and for which the Commissioner had 
to pay a certain percentage of his salary as 
rent, was oooupied by the Commissioner as a 
tenant or as a servant of the Crown, the pre¬ 
mises being assessable under ol. (a) of s. 127 
Calcutta Municipal Aot, in the former case and 
under ol. (b) of the section in the latter case. 
His Lordship laid down the principle that if the 
servant’s occupation of the house be ancillary 
to the performance of his duties, the oooupation 
is qua'servant, but if it is unconnected with the 
employment, it i B qua tenant, and his Lord- 
ship set out certain tests by whioh the question 
was to be determined. 

[25] It may be pointed out that this oase that 
the appellant is a licensee has been made before 
us for the first time. The respondents* definite 
oase in para. 5 of the plaint was that the ap¬ 
pellant was in occupation of the premises as its 
tenant, and the latter Ex. A (9) dated 18th 
April 1939, whioh was-written by the resnon 
dent to the appellant after the expiry of the 
term also made the same oase. Apart from this 

oiroumstance, we do not think that the princi¬ 
ples whioh govern the determination of the 
question whether the oooupation of the premises 
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by a person who is a servant is occupation by 
a tenant or simply as a servant and which have 
their origin in the special relationship between 
the parties can be extended to a case like the pre. 
sent where the occupier is an independent con¬ 
tractor who has entered into a business contract 
with the owner as much in his own interest as 
in that of the latter. Indeed, the fact that bis 
occupation of the premises would facilitate or 
make for easier performance of the contract 
might well be a reason for the appellant to 
want to have a lease of the premises rather 
than a licence. 

[ 26 l The te3ts for determining whether a 
particular instrument has effected a demise 
or operates merely as a licence, were autho- 
ritatively formulated in Glenwood Lumber Co. 
V. Phillips, (1901) A. C. 405: (73 L. J. P. C. 62) 
and Wells v. The Mayor etc. of Kingston- 
upon Hull Corporation (1S76) L. B. 10C. P. 402: 
(44 L. J. c. P. 257). In the former case Lord 
Davey, delivering the judgment of the Privy 
Council, observed: 

“If the effect of the instrument is to give the hol¬ 
der an exclusive right of occupation of the land, though 
subject to certain reservations or to a restriction of the 
purposes for which it may be UEed, it is in law a 
demise of the land itself.” 

In the latter case Lord Coleridge C. J. held that 
if the contract was merely for the use of the 
property in a certain way on certain terms 
while it remained in the possession and under 
the control of the owner, it was a licence. These 
principles were adopted and applied in our 
Court in Secretary of State v. Karuna Kanta, 
35 Cal. 82: (6 C. L. J. 342 F. B.), Secretary of 
State v. Bhupal Chandra, 67 cal. 666: (a. I. It. 
(17) 1930 Cal. 739) and O - C. Ganguly v. 
Kamalpat Singh, 51 c. W. N. 203: (a. I. R. (34) 
1947 cal. 236). In the case before us the provi¬ 
sions of para. 3 of the agreement to the effect 
that the appellant was to maintain the shed and 
godown duly and was to return them on the 
expiry of the term in the same condition in 
which they were handed over to him and that 
he could even make alterations in them subject to 
the consent of the company point unmistakably 
to the fact that exclusive possession was to 
be given and there is no indication anywhere 
else in the document that the grantor was re¬ 
taining any possession in or control over the 
premises. It may be mentioned that the shed 
and godown covered an area of 11470 aq., feet or 
over 16 cottah3, and costly machineries were to 
be installed therein by the appellant at his own 
cost and a regular factory was to be started 
there by him for the manufacture of petrol con¬ 
tainers. These objects could not be accomplished 
without exclusive possession of the premises 
being taken by the appellant. As was held by 
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Blackburn J., in Roads v. Overseers of Trum- 
pington (1871) 6 Q. B. 56 : (40 L. J. M. C. 35), 
exclusive possesison would be taken to have been' 
given if the nature of the acts to be done by the 
grantee was 9uch as required a right of exclusive 
occupation. We are, therefore, unable to accept 
the contention that Ex. 2 was providing for a 
licence and not a lease. (His Lordship then dis¬ 
cussed the question of quantum of damages and 
after discussing the evidence, concluded that the 
sum of Rs. 8393-5-4 awarded by the Subordinate 
Judge as damages to the respondent, was not 
unfair or excessive in the circumstances of the 
case.) 

[27] The result, therefore, is that the appeal 
fails and must be dismissed with costs. 

R. G. Mitter J. — I agree. 

V.B.B. Appeal dismissed. 

A. I. R. (37) 1950 Caloutta 30 [C.N. 7.] 
G. N. Das and Lahiri JJ. 

Amulya Ratan Mukherjee — Plaintiff— 
Appellant v. Sm. Kanak Nalini Ghose — 
Defendant No. 2 and others, Defendants — 
Respondents. 

A. F. O. D. No. 326 of 1944, Decided on 21st Jane 
1949, against decree of Sub-Judge, 4th Cjurt, 24-Parga- 
nas at Alipore, D/- 19th May 1944. 

Civil P. C. (1908), O. 32, R 15 — Mortgage by L 
in favour of K — Ex parte decree in suit on mort¬ 
gage—Property purchased by A in auction-sale — 
During pendency of mortgage suit L's son R making 
application for appointment of guardian ad litem 
but Court proceeding with trial without such 
appointment on account of R's absence on date of 
hearing of application — Suit by L's son R for 
declaration that ex parte decree and auction-sale 
were not binding on him on account of L's insanity 
and want of appointment of guardian ad litem in 
suit — Ex parte decree held was void for want of 
representation of L — Upon such pleading prayer 
for setting aside of decree not necessary—Question 
of payment of ad valorem court-fee, and bar of S. 42, 
Specific Relief Act (1877), did not arise-No estop- 
'pel on account of plaintiff's application in mortgage 
suit—Under O. 32 R. 15 proof of absolute insanity 
not necessary — Proof of mental infirmity held 
sufficient - Plea of bona fide purchaser being 
stranger to decree not open to A — Court-fees Act 
(1870), S. 7 (iv) (c) — Specific Relief Act (1877), 
S. 42—Evidence Act (1872), S. 115. 

OoeL executed a mortgage in (avour of K. K brought 
a suit on the mortgage. The suit was decreed ex parte 
and in execution of the decree the property was brought 
to eale and purchased by one A. Subsequently R, eon 
of L, brought a suit tor a declaration that the ex parte 
decree parsed in the mortgage suit and the execution 
proceedings and the auction-sale were not binding upon 
him and bis title had not been affected by the said 
decree and.sale. The allegations were that after the 
institution of the suit on the mortgage L left hi3 
house in a 6t of insanity and met his death on the 
footpath of Calcutta, that though K was aware of the 
disordered condition of L's brain he took no step3 to 
have a guardian ad litem appointed in the suit. During 
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the pendency of the mortgage Buit R had filed an 
application alleging that his father became insane and 
therefore it was necessary to have a guardian ad litem 
appointed but as B was found absent on the date of hear¬ 
ing of the application, the Court proceeded with the 
trial without the appointment of guardian ad litem : 

Held that (1) the ex parte decree against Lin the 
mortgage suit was void for want of representation of 
L. Hence upon that pleading it was not necessary in 
the present suit for plaintiff R to make the prayer for 
setting aside of the decree and it was enough to ask 
for a declaration that the said decree did not affect 
plaintiff’s title. Questions of payment of ad valorem 
court-fee and the bar of S. 42, Specific Relief Act, did 
not arise at all; [Para 5] 

(2) question of estoppel on account of plaintiff's 

application in the mortgage suit also did not arise as 
plaintiff was under no legal obligation to file any ap¬ 
plication alleging the insanity of his father, far less to 
prove it; f Para 5] 

(3) to bring his case under 0. 32 R. 15, Civil P. C., 
it was not necessary for the plaintiff to prove that L 
was absolutely insane. It was sufficient if the plaintiff 
proved that L was suffering from such mental infir¬ 
mity as rendered him unfit to protect hie own interest; 

[Paras 8 and 9] 

(4) a decree obtained without representation in a 
case where representation was necessary must be re¬ 
garded as a decree against a person not a party to the 
suit and was therefore without jurisdiction and void. 
The ex parte decree obtained against L was therefore 
nuU and void: 31 All. 372 (P. C.); A. I. R. (2) 1015 Cal. 
19 and A. I. R. (24) 1937 All. 29, Rel. on ; [Para 11] 

(6) as the ex parte deoree was void ab initio 
all the subsequent proceedings in execution including 
the auotion-sale were also void and hence the plea that 
a bnta fide purchaser who is a stranger to the decree 
does not lose his title to the property on aooount of 
the subsequent reversal or modification of the decree 
was not available to A: Case law relied on. [Para 12] 

Annotation : (’44-Com.) C. P. 0., 0. 82 R. 15 N. 2 
Pt. 1 ; N. 6 PI. 2; (’44-Com.) Court-fees Act, S. 7 
(iv) (o), N. 6 Pt. 1 ; (’46 Man.) 8peoifio Relief Act, 
S. 42 N. 28 ; Evidence Act, S. 116 N. 24. 

Hiralal Cliakravarli and ShyamdasBhattacharjee 

— for Appellant. 

Dxptendra Mohan Qhost and Uma Shankar 8arkar 
(for No. 2) and Apurbadhan Mukherjee and Bires- 
war Chattapadhyay (for No. 3)-tor Respondents. 

Lahiri J. — The appellant Amulya Ratan 
Mukherjee instituted the suit out of whioh this 
appeal arises for a declaration that the ex parte 
deoree passed in Title Suit No. 52 of 1940 of the 
Court of the fourth Subordinate Judge, 24 -Par- 
ganaa and the execution proceedings arising out 
of it and the auotion sale held therein are not 
binding upon the plaintiff appellant and that 
the title of the plaintiff has not been affeoted by 
the said deoree and sale. The subjeot-matter of 
the dispute is the puoca ancestral dwelling house 
of the plaintiff standing on 12 cottah and 
18 ohattaoks of land in mouza Kantalpara police 
station Naihati. The case of the plaintiff is that 
bus father Lakshmi Narayan Mukherjee borrow, 
ed a total sum of Rs. 2400 on the basis of three 
mortgage bonds on various dates between 1981 
and 1937 from defendant 3, Kanak Nalini Qhose. 
On 9th August 1939, defendant 2 instituted Title 


Suit No. 52 of 1940 for sale of the mortgage pre¬ 
mises for the realisation of her dues from 
Lakshmi Narayan Mukherjee. In the month of 
August 1939 Lakshmi Narayan left his house in 
a fit of insanity and never returned and he met 
with his death on the footpath of Eari Ghose 
Street in Calcutta, on 6th February 1942. On 
acoount of the disordered condition of the brain 
of Lakshmi Narayan, the mortgage suit could 
not be properly defended and although the mort¬ 
gagee Kanak Nalini was aware of the defect of 
Lakshmi Narayan, she took no steps to have a 
guardian ad litem appointed, obtained an ex 
parte decree and in execution thereof brought 
the mortgaged property to auction sale at which 
it was purchased by defendant 1 , Akhil Chandra 
Ghose, on 10 th January 1942 for a sum of 
Rs. 5500. This suit was instituted by the plaintiff 
on 4th March 1942 and it appears that defen¬ 
dant 3, Gour Mohan Kundu, purchased the house 
from defendant 1 for the same amount by a 
registered conveyance dated 22 nd September 
1942 and he was thereafter added as a party to 
the suit by an order dated 8th January 1948. 

[ 2 ] The suit was contested by the auction 
purchaser defendant 1 and also by the purchaser 
pendente lite defendant 3 principally on the 
ground that the plea of Lakshmi Narayan’e 
insanity was a mere cloak to give an air of 
plausibility to the false claim of the plaintiff; 
that the story of Lakshmi Narayan’s death was 
false, that Lakshmi Narayan was still alive and 
that LakBhmi Narayan left his house not in a 
fit of insanity as alleged by the plaintiff but on 
account of the maltreatment at the hands of 
the plaintiff and began to live with a oonoubine. 
Defendant 1 also raised some pleas in bar, 
namely that the court-fee paid by the plaintiff 
was not sufficient in law, that the suit was bar¬ 
red by estoppel and that the suit was barred 
under s. 43, Speoifio Relief Act. 

[3] All the preliminary issues raised by the 
defendant were decided by the learned Subordi¬ 
nate Judge against the plaintiff. On the question 
of court-fees, it was held that the plaintiff hav¬ 
ing succeeded to the rights and liabilities of hia 
father, should have prayed for setting aside of 
the ex parte deoree and should have paid ad 
valorem oourt-fees on the value of the deoree. Aa 
to the bar under 8. 42, Speoifio Relief Aot, it 
was held that it was inoumbent on the plaintiff 
to ask for further relief for setting aside of the 
ex parte deoree and as that was not done, the 
suit was not maintainable under that seotion 
To appreciate the case of estoppel, it is necesl 
sary to reoite certain facts. It appears that dur. 
mg the pendency of the mortgage suit the 
plkmtiff, Amulya Ratan, filed on application on 
9th Deoember 1940 alleging that hia father 
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Lakshmi Narayan Mukberjee became completely 
insane in or about tbe first week of July 1939 
and bad not been beard of since then and in 
these circumstances it was necessary to have a 
guardian ad litem appointed. This application is 
Ex. E. On 13th March 1941 when this application 
was taken up for bearing, tbe plaintiff Amulya 
Ratan was found absent on call and the Court 
proceeded with the trial without making any 
appointment of guardian ad litem upon tbe view 
that Lakshmi Narayan was not insane. It is 
said that the failure of tbe plaintiff to prosecute 
tbe application filed on 9th December 1940 brings 
into operation the principle of estoppel and the 
plaintiff is precluded by law from challenging 
tbe decree that was passed against bis father. 

[4] On tbe merits of tbe case, the learned 
Subordinate Judge has held that though Lakshmi 
Narayan died on the streets of Calcutta on or 
about tbe date alleged by tbe plaintiff the evi- 
dence adduced by the plaintiff was too meagre 
and insufficient for a clear finding of insanity 
and upon that evidence one conld not come to a 
clear conclusion that Lakshmi Narayan became 
insane in July or August 1939. 

[6l We have no hesitation in holding that the 
decision of the learned Subordinate Judge on all 
the preliminary issues is vitiated by a total mis¬ 
conception a3 to the natore of the plaintiff's 
case. Upon the case made in the plaint, tbe ex 
parte decree against the plaintiff's father was 
void for want of representation of Lakshmi 
Narayan who was alleged to be of unsound 
mind. Upon that pleading it wa3 not necessary 
for the plaintiff to make the prayer for setting 
aside of the decree and it was enough to ask for 
a declaration that the said decree did not affect 
the plaintiff’s title. So the questions of payment 
of ad valorem court fee and tbe bar of S. 42, 
Specific Relief Act, did not arise at all. On the 
question of estoppel, we desire to point out that 
the plaintiff was under no legal obligation to file 
any application alleging the insanity of his 
father, far less to prove it. He was merely an 
intervener and if the mortgagee chose to proceed 
with the hearing of the suit without taking steps 
for the representation of Lakshmi Narayan, she 
did so at her risk. We cannot see how any ques¬ 
tion of estoppel arose in these circumstances. 
There was no change in the position of the mort¬ 
gagee on account of the representation made by 
Amulya. The order was also not binding on 
Amulya inasmuch as he alleged that it was void 
even against his father, Lakshmi Narayan. 

[6] Turning to the merits of the case, we 
have first of all to consider the circumstantial 
evidence to determine the value of the oral evi¬ 
dence adduced by the parties. The circumstances 
which have been proved beyond all doubt are 


these: (l) Lakshmi Narayan, a resident of 
Naihati, was a railway servant serving in the 
Loco Shed of the Eastern Bengal Railway at 
Cossipore. (2) His wife died in 1920. ( 3 ) His 
youngest son died in 1921 or 1922. ( 4 ) Two other 
sons died in 1925 and 1926 and one of these sons 
committed suicide. (5) Lakshmi Narayan bad a 
serious attack of typhoid in 1929 whioh slightly 
affected bis brain. He was on sick leave from 
1929 to 1932 and retired prematurely in 1932. 
(6) Lakshmi Narayan disappeared from hi 3 
house in August 1939 and was not heard of till 
he was picked up by the Calcutta Police on the 
foot path of Hari Gbose Street on 6th February 
1942, in an unconscious condition. He was sent 
to the hospital where he died without regaining 
consciousness. Certain letters were found in his 
person which established bi3 identity. Relying 
on these letters the police informed the Chitpore 
Loco Shed which in its turn informed Naihati 
Loco Shed. P. W. 4, Shiba Prosanna Bhatta- 
charjee, an employee of the Naihati Loco Shed, 
on receipt of the information wrote the letter, 
Ex. 1 dated 8th February 1942, to Amulya Ratan 
Mukherjee, the plaintiff, who immediately came 
to Calcutta, identified the dead body of his father 
and cremated it on 9th February 1942. 

[7l On these faots, Mr. Cbakravartti, appear, 
ing on behalf of the plaintiff, has argued that 
the mental agony resulting from a number of 
bereavements in quick succession adversely 
affected the mental constitution of Lakshmi 
Narayan and when that was followed by a severe 
attack of typhoid in 1929, Lakshmi Narayan be- 
came slightly deranged. The derangement 
gradually developed till in August 1939 Lakshmi 
Narayan left his house for good to seek shelter 
in the streets of Caloutta. This, according to 
Mr. Cbakravartti, is sufficient to bring tbe case 
within 0 . 32, R. 16 , Civil P. C., which does not 
require proof of absolute insanity but only proof 
of mental infirmity which rendered Lakshmi 
Narayan incapable of protecting his own in¬ 
terests. Mr. Mukherjee appearing for defendants 
ba 3 argued that the abandonment of the pro¬ 
tection of home by Lakshmi Narayan in August 
1939 was not the result of insanity but the result 
of the ill-treatment of his son, the plaintiff and 
he has placed strong reliance upon the admiB- 
eion made by the plaintiff in his cross-examina¬ 
tion to the effect that after the disappearance of 
his father, the plaintiff did not care to inform 
the police or to advertise in the newspapers. 
Mr. Mukherjee has also strenuously argued that 
the plaintiff adduced no evidence about the 
mental condition of his fathor during the period 
of two years and six months which elapsed be¬ 
tween Lakshmi Narayan’s disappearance and 
his death and as such the plaintiff is not entitled 
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to "Succeed. The Btory of ill-treatment by the 
eon was alleged by defendant 1 in his written 
statement in para. 13 and was adopted by defen¬ 
dant 3. It rnn3 as follows: 

“For some time past Lakshmi Narayan Mukherjee 
being disgusted with the maltreatment at the bands ot 
the plaintiff began to live separately from the plain¬ 
tiff with his concubine at different places and the plain¬ 
tiff as also the acquaintances of Lakshmi Karajan 
Mukherjee had all along been in the know of his where¬ 
abouts". 


Defendant 1 has examined himself a3 D. w. 2 
and in his evidence in Court he doe3 not venture 
to prove any of the scandalous allegations made 
in the written statement. On the other band, 
D. W. 2 has stated in his evidence that after his 
retirement Lakshmi Narayan started a cloth shop 
at Naihati which again is not alleged in the 
written statement. The only witness who comes 
forward to prove the story of quarrel between 
the father and the son, i3 D. w. 3, Kunjalal Ghoee 
who is brother of defendant l’s tenant and who 
filed an application for insolvenoy for his busi. 
ness dealings and who became a zemindar in 
1942 after his father'9 death. We are not at all 
impressed by the uncorroborated testimony of 
this witness. We are now left with the omission 
of the plaintiff to inform the police and adver¬ 
tise in the papers. There may be various motives 
for not informing the police and not advertising 
in the press, for example a natural shyness 
standing in the way of ventilating one’s private 
troubles in the press or before the police. We 
are not prepared to hold upon these materials 
that the plaintiff was guilty of ill-treatment of 
bis father to such an extent that his father was 
compelled to leave the house. Moreover, the 
^-treatment was not suggested to the 
plaintiff in his cross-examination. 


[8] That Lakshmi Narayan did notcomple 
ly reoover from the effect of typhoid, will app 
from the fact that he was on sick leave for abi 
three years from 1939 and that he retired fn 
service in 1933, at least two years before 
retirement was due. Prom the order sheet 
Title suit NO. 62 of 1040 which is Ex. 6 in i 
case, we find that on 14 th November 1940 1 
mortgagee who was a resident of Naihati a 
as suoh expected to know everything ab. 
Lakshmi Narayan filed an application pray, 
for substituted eervice of summons upon hi 
on the aUegation that Lakshmi Narayan was ti 
mg to avoid summons and this application v 
granted. On 9th Deoember 1940, aa soon as I 
substituted service of summons had been effe 
ed at the last known residence of Lakshmi Nai 
yan, Amulya Ratan filed his application Bx. 
alleging that his father had disappeared !k 
home on 0th August 1939 in a fit of insanity a: 
praying for being appointed the gaardian 
I960 0/6 4 6 


litem of his father. On that date, there wa3 abso¬ 
lutely no motive for makiDg that application on 
false allegation as it was not necessary for 
Amulya to make any application whatsoever. 
There is a ring of truth in this application which 
we cannot overlook. The absence of evidence 
about (he mental condition of Lakshmi Narayan 
from August 1930 to February 1943 is quite 
natural in the circumstances of thi3 case and we 
are entitled to infer that the same mental in¬ 
firmity which prompted Lakshmi Narayan to 
leave his house in 1939 continued till he met 
with his death in February 1942. Mr. Mukherjee 
has further invited attention to Exs. 3 and 3 (a) 
which are two letters written by Lakshmi 
Narayan to the Chairman, Naihati Municipality. 
They undoubtedly show that Lakshmi Narayan 
was in full possession of his senses but they are 
dated 8th June 1939. In the case of a man who 
is suffering from insanity or mental infirmity, 
it is well known that he sometimes has lucid 
intervals during which be behaves like ordinary 
individuals. We are disposed to think that those 
letters were written during those lucid intervals. 
On a comparative estimate of the circumstantial 
evidence we are inclined to accept the plain¬ 
tiff’s argument that Lakshmi Narayan’s disap¬ 
pearance in August 1939 was the result of a 
mental infirmity which rendered him incapable 
of protecting his own interest and as such required 
protection under o. S3, B. 16 , Civil P. C. The 
learned subordinate Judge misdirected himself 
in proceeding upon the view that in order to eucce 
ed in this suit, it was neoessary for the plaintiff 
to prove that Lakshmi Narayan was absolutely 
insane. Be lost sight of the seoond alternative 
provision in B. 16 which is sufficiently wide to 
cover a case of this description. 

[9 ] Id the background of these circumstances, 
we have to consider the oral evidence adduoed 
by the parties. The plaintiff has examined as 
many as 9ix witnesses besides himself to prove 
various details which go to indicate that Lakshmi 
Narayan was suffering from mental infirmity. 
Here again, it is necessary to bear iu mind that 
the plaintiff is not required to prove that Lakshmi 
Narayan was absolutely insane but only that 
Lakshmi Narayan was suffering from 9uoh mental 
infirmity as rendered him unfit to proteot his 
own interest. The witnesses on this point are 
P. W8. 3, 6, 7, 8, 9,10 besides the plaintiff who 
is P. w. 1. There oan be no doubt that these 
witnesses are competent to speak about the mental 
condition of Lakshmi Narayan being either his 
friends or neighbours. With regard to P. w. 3 
the learned subordinate Judge says that he does 
not prove anything; we find that he says that 
Lakshmi Narayan did not answer questions, used 
to remain silent and if any one asked any qnes- 
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tions he became violent and rude to him and 
that he used abusive language without any ap. 
parent reason—this may cot be evidence of 
absolute insanity, but it is certainly good evidence 
of mental infirmity. The same remark applies to 
tie evidence of P. Ws. 6, 8 and 9 ; but the most 
important of witnesses on this point are p. \Y. 7 , 
Asbutosh Bhattacharjyee and p. w. io, Kabiraj 
Nagendia Bhutan Roy. The former i3 a close 
neighbour of Labshmi Narayan and besides 
being a graduate in law he belongs to a highly 
reepectable family. This witness was disbelieved 
by the learned Subordinate Judge on the ground 
that the plaintiff was hi3 family physician. We 
are unable to take this view. It is impossible for 
us to hold that a man of the education and social 
standing of P. \v. 7 could perjure himself for his 
family phy sician. P. W. 7 proves that if Amu- 
lya's patients oame to call him, Lakshmi 
Narayan went to assault them and if the witness 
asked Lakshmi Karajan about hie son, the reply 
was that Amulya was playiDg on the verandah. 
Similarly Eabiraj Nagendra Bhusan Roy proves 
that Lakshmi Narayan used to talk incoherently 
and when he was asked about bis diet he gave 
an incoherent answer. We do not see wby we 
should discard this evidence. The trial Court says 
that the evidence of this witness does not show 
that LakEbmi wee at any time treated for in¬ 
sanity, but that is no ground for rejecting bis 
testimony on the fads proved by bim. As 
against this evidence of the plaintiff, the 
only witnesses examined by the defendants are 
D. W. 1 who is the husband of the mortgagee, 
D. W 2 who is the auction-purchaser and D. w. 
3 who is the brother of the auction purchaser’s 
tenant. Needless to say that we are not disposed 
to place any reliance upon the evidence of these 
intertsted witnesses. It is to be noticed that the 
mortgagee, the auction-purchaser and all the 
witnesses examined by tbe defendants in this 
case are residents of Naibati and Lakshmi Nara. 
yan appears to have been known to them for a 
pretty long time. In these circumstances the 
failure of the defendants to produce any inde¬ 
pendent witness in support of their case also in¬ 
directly supports tbe plaintiff’s version. 

[ 10 ] A dispassionate consideration of tbe 
details proved by tbe witnesses for tbe plaintiff 
leads us to tbe conclusion that the oral evidence 
on tbe side of tbe plaintiff fits in with tbe circum- 
stances and probabilities of the case and proves 
beyond reasonable doubt that Lakshmi was 
certainly suffering from mental infirmity which 
rendered him incapable of protecting bis own 
interest, and when on top of all this, we find 
that Lakshmi Narayan left home for good to 
meet with bis death three years later in tbe streets 
of Calcutta, we have hardly any doubt that his 


menfal infirmity developed into something bor. 
dering on insanity. Instead of taking each item 
of evidence separately and trying to explain it 
away on some untenable hypothesis, the learned 
Subordinate Judge should have tried to ascertain 
tbe cumulative effect of the circumstantial de- 
tails proved by the plaintiff. We are further of 
the opinion that the learned Subordinate Judge’s 
estimate of the oral evidence was vitiated by a 
wrong view of tbe requirements of o. 32, B. 15, 
Civil P. C. Our conclusion, therefore, is that 
though Lakshmi Narayan’s representation was 
necessary under o. 32 R. 16, Civil P. C., in Title 
Suit No. 62 of 1910, he was not, in fact, repre¬ 
sented by a guardian ad litem. 

[ill The next question is wbat is the result of 
this non-represeniatioD. Mr. Cbakravartti citsd 
before us the case of Mt. Rashid un-nisa v. 
Muhammad Ismail Khan, 361. A. 1C8: (31 ALL. 
372 P. C.) where the Privy Council pointed out 
that an objection as to non-representation is not 
one falling under S. 47, Civil P. C., and cannot 
be raised in any execution proceeding inasmuch 
as the party not represented cannot be deemed 
to be a party to the suit. It follows from this 
decision that a decree obtained without represen-, 
tation in a case where representation is necessary 
must be regarded as a decree against a person 
not a party to tbe suit and is therefore without 
jurisdiction and void. This, however, is a ca3eof 
non-represeDtation of a minor. Tbe same princi¬ 
ple was applied to tbe case of a lunatio in the 
case of Uahmulla v. Nobtn Chandra Barua, 
20 0. L. J. 291: (A. I. B. (2) 1916 Cal. 19) and by 
a Division Bench of the Allahabad High Court 
in the case of Bondu Mai v. Thomas Skinner, 
A. I. B. (24) 1937 ALL 29 : (166 I. C. 903). Our 
couclusion, therefore, is that the ex parte decree 
obtaiued by Kanak Nalini against Lakshmi 
Narayan in Title Suit No. 62 of 1910 was null 
and void. 

[ 12 ] Tbe last point raised by Mr. Mukherjee 
is that defendant 1 is a bona fide stranger pur¬ 
chaser at the auction sale held in execution of 
the deoree in Title Suit No. 62 of 1910 and defen. 
dant 3 is a purchaser from defendant 1. In these 
circumstances, the auction sale cannoti accord¬ 
ing to Mr. Mukherjee, be set aside even if the 
decree l« found to be void. For this proposition 
Mr. Mukherjee has relied upon the case of 
Chunder Kant v. Btssesur Surmah, 7 W. B. 
312, Beua Mahton v. Bam Kishen Singh, 13 
I. a. 106 : < 14 cal. 18 P. C. ), Bawab Zain-Ul 
Abdin Khan v. Muhammad Asgar Ali Khan, 
15 I. A. 12 :(10 ALL. 166 P. 0.), Khiarajmal v. 
Diam, 32 I. A. 23 :(32 cal 296 P. C.). The prim 
ciple that a bona fide purchaser who is a stranger 
to the decree does not lose his title to tbe pro- 
perty on account of the subsequent reversal or 
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modification of the decree is firmly established 
and cannot be questioned. In the caso of Zain. 
Ul Abdin.Sir Barnes Peacok in delivering the 
judgment of the Board observed B3 follows: 

“It appears to their I ordabip3 that there is a great 
disti action between the decree-holders who came in and 
purohased under their own decree, which was afteward9 
reverted on appeal, and the bona fide purchasers who 
came in and bought at the sale in execution of tho 
decree to which they were no parties, ,and at a time 
when that decree was a valid decree , and when the 
order Jot the sale was a valid order.* 9 
The last portion of this passage makes it clear 
that in order to bring a caee within this princi¬ 
ple one of the conditions that must be fulfilled 
is that the purchase must be at a time when the 
decree was a valid decree and the order for 
sale was a valid order. The case of Chunder 
Kant v. Bissesur Surmah , 7 w. R. 312, also 
illustrates the same principle in the following 
paseage : 

"If a sale takes place in execution of a decree in 
force and valid at the lime of sale , tho property in 
the thing sold passes to the purchaser." 

In Rewa Mahton v. Ram Kishen Singh , 13 I. 
A. 106 :(14 Cal. 18 P. 0.), the property was sold 
to a bona fide purchaser at an auction sale held 
in execution of a decree at a time when the 
judgment-debtor held another decree fora higher 
amount against the person who brought the pro¬ 
perty to sale. The question arose whether an 
execution levied under these circumstances was 
a nullity in view of the provision of S. 246 of the 
Code of 1882 (corresponding to o. 21 , R. 18 of the 
present Code). Sir Barnes Peacock held that the 
execution was not a nullity and the auction pur. 
chaser was protected and observed as follows: 

“If the Court boa jurisdiction a purchaser Is no more 
bound to inquire Into the correctness of an order for 
execution than he is as to the correctness of the judg¬ 
ment upon wbioh execution issues." 

In another passage, it is said that a purchaser 
under a sale in exeoution is not bound to inquire 
whether the judgment-debtor had a oros 3 judg. 
ment for a higher amount any more than ho 
would be bound in an ordinary case, to inquire 
whether a judgment upon which exeoution issues 
has been satisfied or not. In Khiarajmal v. 
Diam, 82 i. a. 28 :(82 cal. 296P, o.) Lord Davey 
made the following observation at p. 83 . 

“The Court had no juriadiation to fell the property 
ol persona who were not parties to the prooeedinga or 
properly represented on the rooord. As againat auch 
persona the decree and aales purposing to be made 
would be a nullity and might be dlaiegarded without 
any proceeding to set them aside." 

Mr. Muhherjee strongly argued that in Khiaraj- 
nal s case, (82 I. a. 28 : 82 oal. 298 p. c.j, their 
Lordships of the Judioial Committee took care 

to point out that they were dealing with a case 
where the real purchaser was the judgment- 
creditor and drew our pointed attention to the 
following sentence: 


"Their Lordships are quite seoeible of the importance 
of upholding the title of peraon3 who buy under a judi¬ 
cial salo; but in the present case the real purchaser was 
the judgment-creditor, who must be held to have had 
notice of all the facts." 

In our judgment, this passage doe3 not in any 
way limit or modify the general principle enun¬ 
ciated in the earlier part of the judgment to the 
effect that if a person is not represented in law 
or in faot in a suit, the sale of bis property is 
without jurisdiction and is null and void. The 
difference in the rights of an auction purchaser 
in a oase where the exeoution i9 merely irregular 
and a case where the execution is altogether void 
is illustrated by the two cases of Malkarjun v. 
Narhari, 27 I. A. 216 :( 25 Bom. 337 P. c. ) and 
Khiarajmal v. Diam, 32 I.A. 23 :(32 Cal. 296 P. 
O.). In the former case the order for sale was 
held to be merely irregular and the purchaser 
was protected. In the latter case, the execution 
and also the sale were held to be void. As iirthe 
case befdre us we have come to the conolusion 
that the ex parte decree obtained against Lak- 
shmi Narayan was void ab initio on account of 
the absence of representation of Lakshmi Nora- 
yaD we hold that all the subsequent proceedings 
in execution including the auction sale were also 
void and the plea of bona fide purchase is not 
available to defendant lor to defendant 3 . 

[18] The result is that this appeal is allowed. 
The judgment and the decree of the Court below 
are sot aside and the plaintiff's suit is decreed 
with costs. 

[ul The plaintiff will recover his costs of the 
trial Court from all the defendants and the costs 
of this Court from defendants 2 and 3 who 
appeared to oontest the appeal. The plaintiff will 
get a declaration that the deoree passed iu Title 
Suit No. 62 of 1910 and the exeoution prooee'ding 
and sale in connection therewith are not binding 
against him aud that the title of the plaintiff 
has not in any way been affeoted by the said 
decree and sale and the said mortgage suit stands 
revived. 

G. N. Das J. — I agree. 

D,H * Appeal allowed. 


A. I. E. (37) 1080 Caloatta 88 [0 . N. 8,] 
HAERIES 0. J. AND J. P. MlTTBR J. 

Gul Bahar—Accussed—Petitioner v. W. B. 
Farquhar —Complainant—Opposite Party . 

Criminal Reyn. No. 871 of 1919, Derided on 22nd 
Jons lo48. 


*— --.aiior refusing 1 

deliver clothes unless payment of tailoring Is m*c 

rj* i? not «•“ °‘. cr ‘ BalQ al breach of trust unle; 
It is shown that clothes were not made out of mat 

rial supplied and that he had disposed ol materi 
—It would be criminal breach of trust U upon pa 
ment being tendered, delivery of clothes le reluiec 
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Where a tailor to whom cloth was given by the com¬ 
plainant for preparing shirts out of it, refuses to deli¬ 
ver either the shirts or the cloth to the complainant 
and claims a lien upon it for the price, he cannot be 
convicted for criminal breach of tru-t unless the com¬ 
plainant e ; tablisbce that the accused had never worked 
on the material and bad disposed of it in some other 
way. The defence here might well be true and the 
shirts withheld lor the payment and the accused may 
have had lien on the shirts. The lien arises even before 
the tender of delivery of goods. [ParAS 5 & 6] 

Obiter .—K the shirts are not delivered even after 
the tender is made of the amount due for making them, 
then the case of criminal breach of trust might arise. 

[Para 8] 

Annotation: (’-iG-JiJan.) Penal Code,S. 405 N. 5,7,9,17. 

Moni Muklierji— for Petitioner. 

M. Huq and D. L. Glwse — for Opposite Party. 

Harries C. J.—This is a petition for revision 
of an order of a learned Presidency Magistrate 
convicting the petitioner under 8. 406, Penal 
Code and sentencing him to rigorous imprison, 
ment for two montbB aDd to pay a fine of 
rs. 200 . In default of payment of the fine, the 
accused was sentenced to undergo a further 
period of 16 days’ rigorous imprisonment. 

[2] The petitioner was a tailor and according 
to the prosecution the complainant entered into a 
contract with the petitioner whereby he was to 
provide the petitioner with 300 yards of khaki 
drill which the petitioner was to use for making 
shirts for which the petitioner was to obtain a 
sum of annas ten per shirt. Delivery was to be 
made within one week The complainant alleged 
that though he had delivered the material, the 
petitioner bad refused either to return the 
material or the shirts if they bad been made out 
of the material. 

[ 3 l The defence of the petitioner wa9 that he 
ba^done work previously for the complainant for 
which he bad not been paid; further, that be bad 
not been paid for the work of making shirts out 
of this material. Tbe actual cost of the work of 
making shirts out of the material supplied which 
ig tbe subject-matter of this charge is said to be 
Rs. 67-8 0. According to tbe petitioner there was 
a further sum of Rs. 150 due in respect of earlier 

work. ,, 

[ 4 ] The learned Presidency Magistrate held 

that it had not been established that anything 
was due from the complainant to the petitioner 
in respect of the earlier work and that finding 
has not been challenged. It was however, urged 
that tbe petitioner could not be guilty of criminal 
breach of trust in respect of tbe material which 
had been handed over to him to be made into 
shirts, because he bad a lien upon that materia 
for his charges. Admittedly, the complainant 
did not pay the cost of making these shirts, 
neither did be at any time tender the amount. 

[6] The learned Magistrate seems to have 
Ithought that until the goods were delivered or 


at least until the tender of delivery was made 
no question of a lien arose. If the complainant 
could have established that the petitioner had 
never worked on this material and had disposed 
of it in some other way a clear case of criminal 
breach of trust would have been established. Bat 
on the facts I am far from satisfied that such^ 
was the case. 

[6] The defence here might well be true and 
that these shirts were being withheld beoause 
payment' was not being tendered. Upon the 
materials before the Court the petitioner might 
well have a lien on these goods and if he had a 
lien quite obviously ho could not be held to be 
dishonestly retaining these goods or be held to 
have dishonestly converted thorn to his own use. 
There i9 to my mind a very real doubt in this 
case and that being so the conviction cannot be 
maintained. 

[7l In the result therefore this petition is 
allowed ; the conviotion and sentences are set 
aside and the petitioner is acquitted. He need 
not surrender to his bail and his bail bond is 
discharged. 

[8] I might mention that if tender is made 
of the amount due for making these shirts and 
they are not delivered then a case of criminal 
breaoh of trust might well arise. 

J. P. Mitter. — I agree. 

r.G.d. Petition allowed. 


A. I. R (37) 1950 Calootta 36 [C. N. 9.] 
R. P. Mookerjee and Das Gupta JJ. 
Abdoola Haroon d Co. — Petitioners v. Cor¬ 
poration of Calcutta—Opposite Party. 
Criminal.Revn. No. 679 ol 1948, Decided on 18th 


Hay 1949. 

(a) Calcutta Municipal Act (III [3] ol 1923), 
5 421 (2)_Order passed by Magistrate under sec¬ 

tion-Order is judicial - High Court has jurisdic¬ 
tion to revise order under S. 435, Criminal P. C. 
'Per Uco’ierye J.\ Das Gupta J. contra; — Criminal 

P. C. (1898), S. 435. . , . 

Per Mookerjee J. — It will be improper to Interpret 
3. 421 on an analogy of S. 420 upon the mere fact that 
as the persons named in the latter 6 eotion are authorised 
to destroy the articles on the spot it must be presumed 
that orders passed under S. 421 must bo of a similar 
nature. The emergency which exists and the extreme 
expedition with which action has to he taken ini the 
case of porishable articles in a case under S. 420 are 
not present when the article Is not of a perishable 
nature. The Legislature takes due note of the diderenoe 
and provisions, fundamentally different, are Fomalgat- 
ed If the article is not destroyed under 8 . 420 the 
seizing officer is enjoined to take the artioleii to a 
Magistrate immediately after such seizure. All that <xn 
be said 1 b that tbe enquiry to bo made by the Mag B 
tratc is of a summary nature and a dotailed and long 
drawn out trial is not envisaged; but that^ is not by 
itself sufficient to make tho order passed merely an 
executive one. Even if it be held that the. procedure 
laid down and the orders to be passed under S. 420 
were ministerial or executive in character 
no ground for holdlpg that the procedure bofore the 
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Magistrate under S. 421 was of a similar nature. 
Further, under 8. 421 (2) the Magistrate has to pas 3 
the final order only after using bis descretion. which 
cannot but be a judicial discretion. From this point of 
view also, the order passed by the Magistrate uoder 
8 . 421 (2) must be considered to be a judioial order. 

(Paras 18 k 34) 

Al*o, the expression “if it appears to the Magistrate” 
as the opening words of S. 421 (2) cannot be taken to 
> vest suoh.Magistrate with unlimited powers with a dis¬ 
cretion not to hold a propsr enquiry or to make the 
order passed an administrative or ministerial order 
only. Even though there is no direct provision that a 
formal notice i 3 to be given to tbe party before any 
aotion is taken either under sub- 8 . ( 2 ) or sub-e. (9) of 
8. 421 the Magistrate is bound to give notice before he 
arrives at a decision. (Paras 33 & 44) 

Therefore, on a reading of the provisions contained 
in 8.421, and interpreting the section as whole and the 
context in whioh it appears, there is no escape from 
the oonclnaion that the order passed by a Magistrate 
under S. 421 (2) is a judicial order and the High Court 
has jurisdiction to exercise revisionary powers under 
S, 495, Criminal P. C. in respect of such order: 39 Cal. 
287 ; A. I. R. (12) 1925 Cal. 1251 ; A. I. R. (14) 1927 
Cal. 609 ; (1899) 2 Q. B. 286 and (1893) 1 Q. B. 679, 
Disting.; 42 C. W. N. 73 i and A. I. R. (27) 1910 Cal. 

21 n R *l' „ (Paras 44 . 65 1 

* Por Das Gupta J. (contra) — The mere fact that 
a Magistrate acts under S. 421 of the Act, does not 
make bia order amenable to the jurisdiction of the 
High Court. A Magistrate may have executive as well 
as judicial funotion to perform, and whatever functions 
a Magistrate has to perform under a statute are not 
nw»;earily judicial. The Magistrate aoting npder 

o. 421 (2) is jast an alternative to the several Corpora* 
tion officers or a Councillor or an elderman aoting under 

p. 420, and the law does not require the Magistrate to 
issue any notice, take any evidence, or hear any party 
before passing any order uoder 3. 421 (2). Thereforo the 
Magistrate acting under S. 421 (2) is an executive 
officer and not a Court, and bis order for destcuotion is 
an administrative, and not a judioial order. The High 
Court has, therefore, no judisdiotion to reviso tbe order 
passed by a Magistrate under S. 421: (1899) 2 Q. B. 

;“ d , 0883) 1 Q. B 679, Rel on ; A. I. R (27) 
J®|° OQ Cal - 218; 42 0. W. N. 731 ; 7 0. W. N. 27 ; 33 

2 ® 7 > (12) 1825 Cal - 1251 ,nd A ' *• B - U*> 

1927 Cal. 609, Dieting. [Paras 76 and 811 

Annotation : ('16-Coro.) Cr. P. 0.. B. 436, N. 7. 

(b) iCalcutta Municipal Act (II! [3J ol 1923), 

S. 531 — Magistrate appointed under, is criminal 
Court within S. 6, Criminal P. C. (Per Mookerjee J.) 
—Criminal P. C. (1898), S. 6. 1 ’ 

Par Mookerjee J — A Manioipal Magistrate appoint- 
od under the provisions ol S. 631 Is a criminal Oourt 

Mcr, 0 ^ e n m , eaning of S> 6 * P. 0.: A. I. R.' 

(12) 1925 Cal. 1261, Foil. i ’ [para 7] 

Annotation : ('49-Com.) Ori. P. 0., S. 8. N. 4 Pt. 2. 

(c) Calcutta Municipal Act (III [3] oi 1923), 

5. 531 — Municipal Magistrate, Calcutta, is aub- 

° r , , « « , High v Court Hookerjee J.) - Cri¬ 

minal P. C. (1898), S. 435 . 

J T Tha Manla lp*l Magistrate, Cal- 
eutta, 1/ he is aoting In a judioial capaoity, is a Court 
subordinate to the High Court. TPara 91 

Annotation: (’46-Corn.) Criminal P. 0.', S. 435, N. 8. 

(d) Calcutta Muhlcipal Act (III [31 o< 1923) 
8.420—Conditions precedent lor attracting section 
stated. (Per Mookerjee J.) 

Per Mookerjee J.- The conditions precedent lor at¬ 
tracting 8, 420 are, (1) that artiole, whether parirbable 
or n°t, is allowed or consented to by the owner to be 
immediately destroyed; or (3) if the artiole be of a 


perishable nature the person named and authorized by 
the section may destroy th 8 article even without the 
consent of the owner;(3) in either case the person taking 
action must be of opinion that immediate destruction 
is necessary in tbe interest of public health. [Para 16) 

(e) Criminal P. C. (1898), S. 6 — Judicial act—No 
provision for issue of notice to party affected or 
for being heard — This is not sufficient to convert 
judicial act into executive one— Party must be 
deemed entitled to get opportunity ol being heard— 
Ex parte order may be revoked at instance of party 
prejudiced thereby — Test to determine if act is 
judicial or not is exercise of judicial discretion — 
(Per Mookerjee J.) 

Per Mookerjee J.—If an act is otherwise found to ba 
a judicial act, the absence of specific provisions either for 
the issue of notice to the party affected or for being 
heard in recognition of the fundamental right will not 
be sufficient to convert the jodioial act into an execu¬ 
tive cne. On the other band, tha party must always ba 
deemed to be entitled to get an opportunity of being 
heard even if the statute does not specifically provide 
for the same. The only exception will be when there is 
a clear direction that no notice need be given or that 
tbe ox parts order is made revisable at the instance of 
the party affected. Similarly, if an order is otherwise 
found to be an executive one, the mere fact that there ia 
a provision for allowing a hearing to the party concerned 
will not by itself make it a judicial one. Even where 
there are specifio provisions permitting ex parte orden 
of a judicial nature, it ifl alBO another fundamental 
principle of natural justice that such orders may be 
revoked at the instance of any party prejudiced thereby 
and the Court has Inherent power to give such direc¬ 
tions as the justice of the case may require. It is 
further incontrovertible that even the absence of specific 
provisions in the statute does not authorise the Magis¬ 
trate to proceed ex parte and without offering am 
opportunity to the party concerned to be heard in hie 
defence. Such an absence of provisions cannot also be 
taken by itself to be sufficient to make tbe order a 
ministerial one. On the other hand, one of the infallible 
tests applied by Courts to determine whether an aot is 
merely ministerial or judioial is to ascertain whether 
the public officer or body had to Oxeroise a judioial 
discretion: Case law discussed. [Paras 20, 24 to 2ft] 

Annotation : (*49 Com ) Cr. Pi 0., S. 6 , N. 2. 

(1) Calcutta Municipal Act (III (3) of 1923), 
S. 421 (2) —“if it appears”—Meaning ol — Expres¬ 
sion Is used in its wider sense as signifying that 
which is made clear by evidence or is clear to 
comprehension-(Per Mookerjee J.). 

Per Mookerjee J. - In one sonse the word “appear” 
may refer t> thAt which is seen by the eye, but it ia 
also used in Its broader sense as signifying that whioh 
is made olear by evidenoe or is olear to the oomprehea* 
8 lon when applied to matters of reasoning or opiniom. 
Not only the aeotion Itself as a whole but the setting im 
whioh it appears in the particular statute, wiU 
determine the particular interpretation to bo put om 
this phrase. What tbe intention of the Legislature 
is has to be ascertained from the oaso taken as a 
whole and also with an eye to reasonableness. As the 
expression ‘if it appears* is used in the wider sense im 
othorpart 9 of the Aot and is also used as an alternative 
to in the opinion' there is no escape from the oonolm- 
a Ion that in 8 . 421 it has also been used in that wider 
sense. The more so, as there is no doubt go farms 
?• *** ( o 8 U a °° no * rned: 1*899) 1 Q. B. 751, Disting .; 
(1898) 8 Ch. 483, Ref. [Paras 30 to 32] 

c Municipal Act (III [3] of 1923). 

S. 421 (2)-Order for destruction of article selaed— 
Order is penal one-(Per Mookerjee J.). 
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Per Mooterjee J.— A preventive step may, in it3 
very nature, be a penal one. To prevent the owner of 
the article from exposing it for sale and thus to protect 
public health, tbe article may be seized or destroyed. 
Sizing it, {ending further decision as to its disposal, is 
merely preventive but a direction for destruction, by 
whichever authority it may be, is penal. The order for 
dedruc'iicn is a penal cne and is in the Datnre of con¬ 
fiscation of the goods and it is actually so. [Para 38] 

(h) Interpretation of Statutes — Court cannot 
depart from intention of Legislature —Two con¬ 
structions possible—Court may adopt more reason¬ 
able one—(Per Mookerjee J.). 

Per Mookerjee J.— No Court is entitled to depart 
from the intention of the Legi-lature as may be ascer¬ 
tained from the language of the Act only because it is 
thought either unreasonable or inconvenient. But 
where two constructions are open the Court may adopt 
the more reasonable of the two: (18*2) 7 A C. 694 ; 
(1901) A. C. 102 and (1882) 9 Q. B D. 648, Bel. on. 

[Para 42] 

^ (i) Calcutta Municipal Act (III [3] of 1923), 
S. 363 — Offence is committed when structure is 
raised without sanction or in deviation of order 
passed by Corporation— (Obiter) -(Per Hooker jet J.) 
—Calcutta Municipal Act (III [3] of 1923), S 364. 

(Obiter) Per Mookerjee J. — Under the Calcutta 
Municipal Act, it is not always the case that an offence i a 
■ot committed until there is a disobedience of an order 
of demolition passed by the Magistrate. The offence, on 
the other hand, may have been committed when the 
structure was raised without the necessary sanction or 
in deviation of an order passed by the Corporation. The 
jurisdiction of the Municipal Magistrate is invoked 
when an offence has in the opinion of the Corporation 
already been committed. What tbe Magistrate is requir¬ 
ed to consider is whether the offeoce has been so commit¬ 
ted: A. I. R. (12) 1925 Cal. 1251, Foil. ; A. I. R (14) 
1927 Cal. 509, Dissent. [Para 50] 

(j) Calcutta Municipal Act (III [3] of 1923), 
S.421 (2)—Whether particular foodstuff is injurious 
to public health — Question is one cf fact — (Per 
Mookerjee J.). 

Per Mookerjee J.— The question whether the parti¬ 
cular tinned foodstuff is or is not injurious to public 
health is a question of,fact which must be determined 
on the evidence adduced in the case. [Para 67] 

(k) Calcutta Municipal Act (III [3] of 1923), 
S. 421 (2) —Magistrate need not examine each of 
tins seized — How many tins should be examined 
depends upon lads ot each case. 

It cannot be urged that tbo Magistrate must examine 
each and every particle of the foodstuffs or each and 
every one of the tins seized in order to condemn tbe 
whole lot. Oow many tins have to be examined in any 
particular case must depend upon the fact3 in each 
case: A. I. B. (27) 1940 Cal. 213, Ref. [Para 71] 

N. K. Basu and Paiupati Ghost—lor Petitioners. 

Sir S. M. Bose, Advocate-General and J. M. 

Banerjee—toz the Crown. 

Debabrata Mukerjee and Sunil Kumar Basu — 

for Corporation of Calcutta. 

R. P. Mookerjee J — This is an application 
in revision against an order under S. 421, Cal- 
•utta Municipal Act passed by tho Municipal 
Magistrate directing the destruction of certain 
tinned jam, marmalade etc., belonging to the 
petitioners defendants and at tbeir coat, on the 
finding that the seized stock was uofitfor human 
consumption. 


[ 2 ] Proceedings out of which the present role 
arises were initiated on a complaint, under 
8 . 421, Calcutta Municipal Act, hereafter referred 
to as the Act, filed by a Food Inspector of the 
Calcutta Corporation. The allegation was that 
tbe entire lot of jam, marmalade etc., packed 
in tins, which were stored at 30 Park Lane, 
Calcutta, had been found on examination to be 
unwholesome, unsound and unfit for human con- 
sumption. Some of the tins had been seized by 
the Corporation Officer while the remaining 
quantity of the stock was kept under Eeal. As 
required under said B. 421 the seized articles 
were produced before the Magistrate for inspec¬ 
tion, enquiry-and necessary orders. 

[3l After the filing of the complaint notice 
was given to the petitioners defendants. Tbe 
defence as set out was that the defendant com¬ 
pany bad purchased the stock in question from 
the Government of India, as being the surplus 
stock of tinned food which had been brought out 
by the U. S. A. Military Authorities. The stock 
os purchased consisted of 8 lbs. tins and the 9 
defendants subsequently found out that suoh tins 
were too big for ordinary customers. Steps were 
accordingly taken to have the jam repacked in 
smaller 20 oz. tins. The contents were repro¬ 
cessed before being recanned. Such recanning 
and subsequent sale in the open market con¬ 
tinued from February to November 1947. At the 
request of the Department of Agriculture and 
the Central Government, tbe Director of Public 
Health, West Bengal, had some of the same tins 
examined in the Public Health Laboratory for 
ascertaining whether the contents were fit for 
human consumption. Before the submission of 
the final report of analysis the Health Officer of 
the Corporation visited the godown at 30, Park 
Lane and had the stock seized and sealed as 
stated already. The seizure report was sent to 
the Municipal Magistrate by the Food Inspector 
who had accompanied the Health Officer. The 
final report submitted by the Director of Publio 
Health Laboratory hears the date 6th December 
1947—a 4 days after the filing of the complaint 
before the Municipal Magistrate. The report 
indicated that there were no signs of deteriora¬ 
tion of the contents and that after culture no 
organisms of three named varieties could be 
isolated. 

[ 4 ] In course of the hearing before the Muni¬ 
cipal Magistrate the Health Officer of the Cal¬ 
cutta Corporation as also some of the officers 
including the Food Inspector and a representa¬ 
tive of tbe Corporation Laboratory were exa¬ 
mined on behalf of the prosecution. The defence 
examined a number of witnesses. On the con¬ 
clusion of the enquiry the stock seized was 
declared by the Magistrate under S. 421 (a) of 
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the Act to be unfit for human consumption and 
was directed to be destroyed at the cost of the 
petitioners defendants. This rule has been ob¬ 
tained by the petitioner against the orders for 
destruction passed by the Magistrate. 

[5] A preliminary objection has been raieed 
before us by the Advocate-General on behalf of 
the Government of West Bengal. It is urged 
that orders passed by a Magistrate under 
S. 421 (2) of the Aot are in an executive capa¬ 
city being merely ministerial and administrative 
directions and in any view the Magistrate did 
not act as a Court subordinate to the High 
Court. Accorditfgly, this Court has no jurisdiction 
to exercise revisionary powers under 8. 435, Cri¬ 
minal P. 0. 

[6] The order complained of has been passed 
by a Municipal Magistrate appointed under 
8 . 531 of the Act and the relevant portion of that 
seotion is in the following terms : 

"The Local Government may appoint one or more 
Magistrates (or the trial o( oflenoe against (a) this Act, 
and (b) the Roles or Bye-laws made thereunder.” 

[ 7 ] A Magistrate appointed under the provi¬ 
sions of this section is a oriminal Court within 
the meaning of 8. 6, Criminal P. C.: Ram Gopal 
v. Corporation of Calcutta, 62 Oal. 962 at 
p. 969 : (A. I. B. (12) 1926 Oal. 1261). It should 
also be stated that the Magistrate who passed 
the order in this particular case was acting not 
only as a Municipal Magistrate but as the Addi¬ 
tional Chief Presidency Magistrate, Calcutta, 
and he has signed the order as such. 

[8] The fact, however, that the order is passed 
by a criminal Court, does not finally determine 
the question whether an order passed by that 
Court is revisable by the High Court. It is well 
known that a Magistrate has to discharge duties 
whioh are at times judicial and at other minis¬ 
terial or administrative. On certain occasions 
and under epeoial statntory provisions, a Magis¬ 
trate or a Judge may be vested with jurisdiction 
not as Court but as persona designata. It is, 
therefore, necessary to determine whether the 
order passed by the Magistrate under B. 421 of 
the Aot is one in a judioial capacity and as a 
Court subordinate to the High Court. 

[9] There is no doubt that the Municipal 
Magistrate, Calcutta, if he is acting in a judicial 
capacity, is a Court subordinate to the High 
Court. The only question is whether the order 
complained of iB a judioial order or merely a 
ministerial or administrative one. This question 
has to be deoided principally on referenoe to the 
provisions of 8. 421 of the Aot. Relianoe, how- 
ever, has been placed, on behalf of the Govern¬ 
ment, not only on other provieione ofthe 
Calcutta Municipal Aot but on different other 
Aota as well, of India and England. It may be 


stated at once that decisions on the interpretation 
of other statutes generally give very little help 
to the Court. In the words of Lord Esher M. R. 
in R. v. Commissioner of Income-tax, (1838) 22 
Q B. D. 2C6 at p. 307 “we cannot use the inter¬ 
pretation of one statute in construing another 
not made with the same intent.” Decisions as to 
whether the High Court has jurisdiction to in¬ 
terfere with the order by a Magistrate under 
particular statutes, dependent as they must be on 
the special provisions of those statutes in ques¬ 
tion, will generally be of little assistance unless 
it is possible to deduce that any principle had 
been laid down by them. Neither the particular 
provisions in those other statutes nor the context 
in which they appear are exactly in the same 
terms as the one now before us. 

[ 10 ] This is why that in Municipality of 
Ahmed abad v. Jumna Pun j a, n Bom. 731 or 
in Abdul Samad v. Corporation of Calcutta, 
33 cal. 287: (3 Or. L. j. ail) or in Chunilal Dutt 

v. Corporation of Calcutta, Si ca\. 311: (4 Cr. L. 
J. 403) or in re Dalsukhram Hurgovindas, 9 
Bom. L. R. 1347: (6 Cr. L J. 425) or in Rajani 
Ehemtawalli v. Pramatha Nath, 37 Cal. 287 : 
(11 Cr.L. J. 112) or in re DinbaiJifibhai Eham- 
bata, 43 Bom. 864: (A. I. R. (6) 1919 Bom. 93 : 20 
Cr. L. J. 702), it was either held specifically that 
the Magistrates were under the respective statutes 
aoting as Court3 subordinate to the High Court 
or that the Court might insist that where in the 
exeroise of the authority vested in the Magis¬ 
trate discretion is to be used that dis¬ 
cretion must be judicial discretion. While 
in the matter of Rdhaman Sarkar, 10 Beng. 
L. R. App. 4 : (13 W. B. or. 67), or Corpora¬ 
tion of Calcutta v. Eeshab Chandra Sen, 8 0 . 

w. n. 142 or Saral Chandra v. Corporation of 
Calcutta, 87 Oal. 884: (ll Or. L. J. 183) or Vijia- 
raghavalu Pillai v.Theagaroya C/ioffi,38Mad. 
681 : (A. I. R. (2) 1916 Mad. 360: 15 Or. L. J. 693) 
and Husan Alt v. Emperor, 47 cal. 813 : (a. I. 
R. (7) 1920 Oal. 636), the Courts held that the 
Magistrates were not acting judicially as a Court 
but in an administrative oapaoity. In Osman 
Munshi v. Eader Pramantk, 33 c. W. N. 836: 

(A.I.R. (16) 1929 cal. 763: 81 Cr.L.J. 44l), Subra- 
wardy J. held that an order passed by a Sub- 
Divisional Magistrate under tho Bengal Alluvia^ 
Aot (B. 0. V. 1920) directing oertainhute erected 
on a disputed char to be sold and for orediting 
the amount received was an executive and not 
a judioial order. Graham J. on the other hand 
held that the order being one passed by the Col¬ 
lector in his capaaity as such the High Oourl 
had no jurisdiction to deal with it in the exeroise of 
its oriminal jurisdiction. In Masoon Alt Khan v. 
Ait Ahmed Khan, 65 ALL. 1008: A.I.R. (20) 1933 

ALL. 764) and i Tagmohan Surajmul v. VenkaUsh 
* 
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Gopal S5 Eom. L. R. 83: (a.I.R. (20 ) 1933 Bom. 
105», the Magistrate wa3 held to be actiDg as 
persona deugnata. 

[11] It is eo use multiplyiog instaDCes. Refe. 
rence to the decisions above mentioned and many 
others show that the decisions bad varied accord, 
icg to the particular provisions contained in the 
statutes in question. 

[12] Ihere is no direct decision on S. 421, 
Calcutta Municipal Act. For determining whether 
the Magistrate in passing an order under this sec. 
tion act3 in a judicial capacity or merely as an 
executive officer we shall, in the first instance, 
proceed to consider the provisions of this section 
and the setting in which this section is placed. 

[13] In part 5 , Calcutta Municipal Act, dealing 
with Public Health, Safety ana Convenience, occurs 
chap. 58 which deals with"Food and Drugs” and 
there are four sub-divisions in this Chapter. Sec¬ 
tions 405 to 416 are under the sub-head "Sale of 
Food and Drugs,” ss. 417 to 421 appear under 
the sub-head "Inspection, Seizure aud Destruc¬ 
tion of Food and Drugs,” Ss. 422 tp 425 are under 
the sub-head "Analysis of Food and Drugs.” The 
last S. 426 is under another 6ub-head dealing with 
the vesting of condemned food or drug in the 
Corporation. 

[14] The sections which have been particular¬ 
ly referred to in course of the arguments before 
us are 6s. 420, 421 and 426. They are in the fol¬ 
lowing terms: 

S 420. “(1) When any anlma), food, drag, utensil or 
vessel is seized under S. 419, it may, with the consent 
of the owner or the person, in whose possession it wa3 
found, be forthwith destroyed; or 

if such consent be not obtained, then, if any food or 
drug so seized i3 of a perishable nature and 13 . in the 
opinion of the Executive Officer, the Health Officer or 
any Councillor or Alderman, unsound, unwholesome or 
unfit for human food or medicine, it may likewise be 
destroyed. 

(2) The expenses incurred in taking any action under 
fiub'6 (1), shall be pa d by the person in whose possse- 
eion such animal, food, drug, utensil or vessel was at 
the time of it3 seizure." 

S. 421. (1) Any animal, food, drug, utensil, or vessel 
seized under S. 419, which is not destroyed in pursu¬ 
ance of S. 420 shall, subject to the provisions of S. 419, 
sub*?. (3) be tak-n before a Magistrate as soon as may 
be after auoh eeizure. 

(2) If it appears to the Magistrate that any such 
animal is diseased, or that any suen food or drug is un¬ 
wind, unwholesome, or unfit for human food, or for 
medicine, as the case may be or i3 adulterated, or that 
any 6uoh utensil or vessel is of such kind or in such 
state aa is mentioned in S. 419, sub-a. (2) or is used for 
preparing manufacturing or containing sush food or 
drug he shall cau-e the same to be destroyed, at the 
expense of the person in whose possession it was at the 
time of its seizure or to be otherwise disposed of by the 
Corporation so as nut to he capable of being used aa 
human feed or medicine. 

(3) If it appears to the Magistrate that any such 
animal b not diseased or that any euch food or drug is 
not unsound, unwholesome or unfit for human food, or 


for medicine, a? the case may be, or is not adulterated, 
0 : that any such utensil or vessel ia not used for pre¬ 
paring, manufacturing, or containing the same, the 
person from whose shop, or place the animal, food, 
dru7, utensil or vessel was taken eball be entitled to 
have it restored to him, aod it shall be in the discretion 
of the Magistrate to award him such compensation not 
exceeding the actual loss —which he has sustained, aa 
the Magistrate may think proper.” 

lt S. 426 . When any authority directs, in exercise of 
any powers conferred by this chapter, the destruction 
of any food or any drug or the dispo-al of the 6am© so 
as to prevent its being used as fcod or medicine, the 
same shall thereupon be deemed to be the property of 
the Corporation." 

[15] We must be careful to remember that 
the orders in the present case have been passed 
under S. 421 and not under S. 420 as the articles 
in question were not of a perishable nature. Ref¬ 
erence to sections other than S. 42), is relevant 
primarily for the purpose of appreciating the 
difference, if any, between the provisions con¬ 
tained in S. 421 and the other sections, particu¬ 
larly between those of Ss. 420 and 421 of the 
Act. 

[ 16 ] Section 420 authorises immediate des¬ 
truction of animal, food or drug if the same is 
in the opinion of certain officers of the Corpora¬ 
tion or of any Councillor or Alderman, to be 
unwholesome or unfit for human consumption. 
If the persons named be of opinion that the 
article is unfit for human consumption and only 
if that article he of a perishable nature, des- 
truction may be directed by the Officer imme¬ 
diately. There is no provision giving the owner 
of the article any right or opportunity to stop 
such destruction by those persons. The conditions 
precedent for attracting S. 420 are (l) that the 
article, whether perishable or not, is allowed or 
consented to by the owner to be immediately 
destroyed, or, (2) if the article be of a perishable . 
nature the person named and authorized by the 
section may destroy the article even without the 
consent of the owner; (8) in either case the 
person taking action must be of, opinion that 
immediate destruction is necessary in the inter¬ 
est of public health. 

[17] If the destruction of the article be not 
consented to by the owner and if the article bs 
not of a perishable nature the persons named in 
S. 420 , have no jurisdiction to destroy it in tbs 
exercise of the plenary powers given under that 
section. In that event the condemned article has 
to be taken to a Magistrate presumably because 
there is no such pressing necessity for an imme¬ 
diate order for destruction. The powers of the 
Magistrate are detailed in sub-ss. (2) and (3) of 
S. 421. If the Magistrate is of opinion that the 
article is unfit for human consumption he shall 
cause the same to be destroyed. 

[18] Great reliance is placed upon the pro¬ 
visions of 8. 420 ol the Act and it is argusd by 
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way of analogy that if an order for destruction 
passed under S. 420, so far as perishable articles 
are concerned, is shown to be an administrative 
or executive order by the different persons men¬ 
tioned in that section, orders passed under 
S. 421, in respect of non-perishable articles also, 
must be of a similar nature. But at the very 
outset it is to be noticed that there is a funda- 
mental difference between the provisions of the 
two sections, as regards extreme urgency in one 
and its absence in the other, the person autho¬ 
rised to direct destruction, the procedure to be 
followed, the nature of property affected, and 
the provision for release order, if any, after 
seizure. It is not necessary for our present pur¬ 
pose to examine in detail the question whether 
orders passed under 8. 420 and the steps taken 
thereunder are merely administrative or execu¬ 
tive in character. Under s. 420, if the destruction 
iB with the consent of the party concerned, no 
question as to tbe character of the orders passed 
or action taken arises. If the article is of a 
perishable nature, authority is given to the per¬ 
sons named to destroy the same provided in their 
opinion it is unfit for human consumption, and 
whether after suoh destruction the party has 
any cause of action or not, iB also not necessary 
for us to determine now. If, on the other hand, 
the artiole is not of a perishable nature, the per¬ 
sons named have only the authority to seize it 
and send it to the Magistrate for a decision 
whether it is deleterious and unfit for human 
consumption ; and if so, to direct its destruction 
but if not, to direct its return and to assess tbe 
amount of compensation. It is thus patent that 
the Legislature makes a clear distinction between 
perishable and non-perishable articles. It will be 
improper to interpret 8. 421 on an analogy of 
8 . 420 upon tbe mere fact that as the persons 
named in tbe latter seotion are authorised to 
destroy the artioles on the spot it must be pre. 
sumed that orders passed under 8. 421 must be 
of a similar nature. Tbe emergency which exists 
and the extreme expedition with whioh action 
has to be taken in the case of perishable artioles 
in a case under 8. 4$0 are not present when the 
article is not of a perishable nature. The Legis¬ 
lature takes due note of the difference and pro¬ 
visions, fundamentally different, are promulgated. 
If the article is not destroyed under 8. 420 the 
seizing offioer is enjoined to take the articles to a 
Magistrate immediately after Buch seizure. All 
that oan be said is that the enquiry to be made 
by the Magistrate is of a summary nature and 
a detailed and long drawn-out trial is not envis¬ 
aged ; but that is not by itself sufficient to make 
the order passed merely an executive one. Even 

“ we held tha * ^0 procedure laid down and 
the orders to be passed under S. 420 were minis¬ 


terial or executive in character that will be no 
ground for holding that the procedure before 
the Magistrate under S. 421 wa3 of a similar 
nature. 


[19] It is next argued that one of tbe sure 
tests for determining whethtr a particular order 
is a judioial order or not, is to enquire whether 
the statute provides for the issue of a notice to 
the party affected or for giving him a hearing 
before such an order is passed. If there is no 
such clear provision in the statute, as in the 
case now before us, we are asked to conclude 
simpliciter, that the Magistrate could have 
passed the order without even affording the 
party aggrieved an opportunity to be heard and, 
therefore, this order must be deemed to be a 
ministerial or administrative order. Reference 
is in this connection made by way of comparison 
to some of the other provisions in the Calcutta 
- Municipal Act, as appearing in other chapters, 
particularly to the provisions affecting construc¬ 
tion and demolition of buildings within the 
Municipal limits (vide Ss. 363 and 381). 


[ 20 ] This in my view is not the correot ap 
proach to the question. H an act is otherwise 
found to be a judicial act the absence of specifio 
provisions either for tb6 issue of notice to the 
party affeoted or for being heard in recognition 
of tbe fundamental right, will not be sufficient 
to convert tbe judioial act into an executive one. 
On i the other hand, tbe party must always be 
deemed to be entitled to get an opportunity of 
being heard even if the statute does not speoifi- 
oally provide for the same. The only exception 
will be when there is a clear direction that no 
notice need be given or that the ex parte order 
is made revisable at the instance of the party 
affeoted. Similarly, if an order is otherwise 
found to be an executive one, the mere fact, 
that there is a provision for allowing a hearing 
to the party concerned, will not by itself make 
it a judioial one. 

"It is ao elementary rule of universal application and 
founded upon the plainest principles of justice that a 
judioial order whioh may possibly afleot or prejudice 
any party, must not be finally made unless he has 
been afforded an opportunity- to be heard.” Ajant 
8\ngh r. F. T. Christian, 17 0. W. N. 862 : (16 I. 0. 
667). See also In re Hammersmith's itsnf Charge . 
(1849) 4 Ex. 87 : (19 L. J. Ex. 66), Mena Juddi 
Buwas v. Toam Mandat, 89 Cal. 881 : (16 I. C. 176) 

S? (186a) 10 H - L - °- 404 ! 


[ 21 ] The Judioial Committee had occasion to 
consider the question as to the test to be applied 
for determining whether an order by the Com¬ 
missioners under the Crown Lands Alienation 
Aot, 1868, was purely ministerial or not. 

“If an oxerolso of judgment Is required to determlna 
whether or not a man is entitled to lands by reason of 
compllanoe with the provisions of the Act, it is difficult 
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to seo wby less judgment fhculd be required in deter¬ 
mining, wbat coccerrs bim quite ns much, whether or 
not be las forfeited them by non-compliance." 

Their Lordships 

"do not desire to be understood ns lying it down that 
the Commissioner, in conducting such an enquiry, is 
bound by technical rules relating to the admission of 
evidence, or by any form or procedure, provided the 
enquiry is conducted according to the requirements of 
substantial justice. These requirements are well-known 
to our law, and hare been enunciated in many gases 
bearing some resemblance to, though not identical with, 
the present." James Dunbar Smith v. Queen, (1878) 
3 A. C. 614 at p. C23. 

Sir Robert Collier refers with approval (at page 
624) to the observation by Bailey J., in Capel v. 
Child , (1S32) 2 C. & J. 558 at p. 568: (ill L. J. 
(N. S ) Ex. 205). 

"Is it not a common principle in every case, which 
is in itself the character of judicial proceeding, that the 
party against whom the judgment is to operate shall 
have an opportunity of being heard?" See also R. r. 
Archbishop oj Canterbury , (1859) 1 E. and E. 545 at 
559 : (28 L. J. Q. B. 154). 

[ 22 ] In Cooper v. Board of Works for the 
Wandsworth District (1863) 14 C. B. (N. S.) 
180 . (32 L. J. c. p. 185), although the Metropolis 
Local Management Aot empowered the District 
Board to alter and demolish a house, where the 
builder had neglectd to give notice of bis inten¬ 
tion to build seven days before proceeding to lay 
or dig the foundation, the Board were, never¬ 
theless, unable to execute that power without 
first giving the person guilty of the omission an 
opportunity of being heard. Earle C. J. defini. 
tely lays down that the principle is applicable 
even in proceedings not strictly judicial: 

“I fully agree that the Legislature intended to give 
the District Board very large powers indeed, on the 
qualiheation 1 speak of has been recognised to the full 
extent. It has been said that the principle that no man 
will be deprived of his property without an opportunity 
of being heard is limited to a judicial proceeding. I do 
not quite agree to that. The law I think has been ap¬ 
plied to many exercises of power, which in common 
understanding would be not at all more judicial procee¬ 
dings than would be the act of the District Board in 
ordering the house to bo pulled down." 

[23] The principles enunciated have been made 
applicable not only when a person is performing 
a judicial function but even if the function is not 
of a judicial nature. The party concerned must 
be given a hearing in the sense required by the 
elementary principles of natural justice. 

[24] Even where there are specific provisions 
permitting ex parte orders of a judicial nature, 
it is also another fundamental principle of 
natural justice that 3uch orders may be revoked 
at the instance of any party prejudiced thereby 
and the Court Las inherent power to give such 
directions as the justice of the case may require. 
Tailiman v. Hatihar, 32 cal. 253 : (9 o. W. N. 
81 F.B.); 1 ikait Ajant Singhs.F.T.Christian, 
17 C. W. N. 862 at p. 6C4 (1G I. C, 5G7). 


[25] It is further incontrovertible that even 
the absence of specific provisions in the statute 
does not authorise the Magistrate to proceed ex 
parte and without offering an opportunity to' 
the party concerned to be heard in his defence. 
Such an absence of provision cannot also be 
taken by itself to be sufficient to make the order 1 
a ministerial one. 

[26] On the other hand, one of the infallible' 
tests applied by Courts to determine whether 
an act i3 merely ministerial or judicial is to 
ascertain whether the public officer or body had 
to exercise a judicial discretion. Of the various 
authorities, I need only refer to the clear enun¬ 
ciation of the principle by Lord Eshar M. R. in 
Partridge v. General Council of Medical 
Education, (1890) 25 Q. B. D. 90 at page 96: (59 
L. J. Q. B. 475) : 

"L giving a special direction (o tho registrar under 
that section merely ft ministerial act, to bo done with¬ 
out ihe exercise of any discretion at all? I do not 
think so. I think it is clearly disoretionary. Now it 
appears to me that it is a true proposition to say that, 
when a public duty is imposed by Act of Parliament 
upon a body of persons, which duty consists in tho 
exercise of a discretion, it cannot be said that the exer¬ 
cise of that discretion is a merely ministerial act. If 
what the defendants did cannot be considered to have 
been merely ministerial, then I think for the purpose 
of the question, whether they are protected from an 
action, it mu6t be considered as judicial." 

[27] In the case now before us there can be 
no question that, even if the argument advanced 
on behalf of the Government about the duty 
cast on the Magistrate under 8. 421 ( 2 ) be accept- 
ed there is no doubt that the Magistrate has to 
pas9 the final order only after using his discre¬ 
tion, which cannot but be a judicial discretion. 
From this point of view also the order passed 
by the Magistrate under S.421 (2) must be consi¬ 
dered to be a judicial order. - 

[28] Special emphasis is laid by the Advocate 
General on the opening words of sub-s. (2) of 
S. 421: 

"If it appears fo the Magistrate ... he shall cause 
tho same to be destroyed at the expense of the person 
in whose possession it was at the time of seizure." 

[29] It is contended that the expression “if it 
appears” indicates that the Magistrate is neither 
to give any notice to the party concerned nor 
to hold any enquiry but may%proceed to pass an 
order basing the same on his personal opinion 
after a visual examination only. Apart from the 
question whether it is either practicable or feasi¬ 
ble for the Magistrate to arrive at a decision 
without any assistance from either of the par¬ 
ties, viz., the corporation and the person from 
whose custody the articles are seized, it may be 
stated at once that tho question whether the 
orders passed by the Magistrate are judicial or 
ministerial ones must ie3t not on one clause 
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only but on an interpretation of 8. 421 taken a3 
a whole. 

[30l In one Bense the word “appear" may 
refer to that which is seen by the eye, but it is 
also used in its broader sense' as signifying that 
which is made 1 clear by evidence or i9 clear to 
the comprehension when applied to matters of 
'reasoning or opinion. 

[31] The expression ‘if it appears’ is used at 
various places in the Calcutta Municipal Act as 
among others in S3. 269 (l), 272, 388 and 344, 
and from the context in each case it is clear 
that the expression is used in the broader sense 
as indicated above. This clause is U6ed at least 
at three places in chap. 28, in ss. 419 (2), 421 (2) 
and 421 (3). That which "appears” in s. 419 
( 2 ) to the Health Officer and others as unwhole, 
some or unfit for human food is desoribed in the 
next S. 420 (1) as being so “in the opinion" of 
those officers. It is manifest that the Legislature 
was using the expressions "if it appears" and 
"if in the opinion of” as mutually interchangea. 
ble. According to the accepted rules of interpre¬ 
tation, if an ordinary expression like 'if it 
Uappears' is used in the wider sense in other 
parts of the same Act and is also used os an 
alternative to 'in the opinion’ there is no escape 
from the conclusion that in 8. 421 it has also 
been nsed in that wider sense. The more so, as 
there is no doubt so far as S. 421 (3) is concerned. 

[92] The word “appear” or "appearing" is 
one of frequept use in judicial proceedings and 
is sometime?used in statutes referring to them 
bb meaning 

"clear to the caropreheDBion, when applied to matters 
ot opinion or reasoning and satisfactory or legally 
known or made known when used in reference to facts 
or evidence.’’ 

Various expressions of a similar import are 
used in the statutes and if reference be made to 
the Code of Criminal Procedure only we may 
notice the use of expression "if it appears" in 
Ss. 169, 170, 179 (8), 209 (l), “sees reason to be- 
lieve” in s. 186 (l), "if he finds” in S. 209 (l), 
"if” or "unless the Magistrate is satisfied" in 
8s. 210 (1) and 218 (i) or "if he thinks fit" in 
Ba, 219 (l) and 260 (l) (c). In each one of these 
oases the conclusion to be arrived at by the 
Magistrate, eto., is after the exeroiee of judicial 
discretion and on a proper appreciation of the 
materials placed before him. I do not overlook 
the opinion expressed by the English Court in 
Robinson v, Corporation of Sunderland (No. 2), 
(1899) 1 Q. B. 761 at p. 767 : (68 L. J. Q. B. 330) 
where .in considering a statute (8. 36 of the 
Publio Health Act, 1876) that: * 

"if a house within the district of a local authority 
appears to suoh authority by the report of their 
surveyor or inspector of nnlnnoes to be without a 
sufficient water-closet," 


the Court observed: 

“ The words ‘appear to such authority’ are obviously 
put in for the purpose of making the local authority 
the judges on the question whether the house is with¬ 
out a sufficient water-closet.’’ 

It is sufficient to observe that it was not merely 
on the expression “appeac to such authority" 
that the decision in this ca3e and in similar 
other ones was arrived at. Reference was made 
to the opportunity—which the party had, at the 
earlier stage, a3 held in Attorney-General v. 
Hooper , (1893) 3 cb. 483: (63 L. J. Ch 18), to 
raise objection and to lead evidence but had 
negleoted to avail of it and more particularly to 
the provisions for an appeal as under s. 268 of 
that Act against this summary decision. Not 
only the section itself as a whole but the setting 
in which it appears in the particular statute, 
will determine the particular interpretation to 
be put on this phrase. What the intention of the 
Legislature is has to be ascertained from the 
case taken as a whole and also with an eye to 
reasonableness. 

(33] It has already been pointed out that the 
test to be applied as under ss. 420 and 421, 
Caloutta Municipal Act in the case of a perish¬ 
able article is altogether different from the one 
necessary when the article is non-perishable. It 
is only after a proper enquiry is held t the 
Corporation and the other party are heard, that 
it may "appear to the Magistrate” as to whether 
the particular non-perishable article is fit to be 
condemned or not. The emergency and plenary 
powers as contained in S. 420 are attracted, even 
when the owner is not a consenting party, but it is 
limited to the destruotion of artioles of a perish, 
able nature only. The reason is that in the case 
of a perishable article orders have to be passed 
on the spot and a decision can be made in a very 
large majority of oases by a mere look, touch or 
smell of the thing. But it may not very often 
be possible for a person to deolare off-hand, if 
the article is not of a perishable nature, that it 
is liable to be condemned. The faots of this 
case now before us show unmistakeably that it 
was impracticable aud impossible for the Magis. 
trate to record an opinion, without material 
assistance from the Corporation and the party, 
as to whether the food contained in a large 
stook of olosed tins was either fit for human 
consumption or not. The extreme urgenoy which 
exists in the case of a perishable artiole is also 
not present here. The persons named in s. 420 
are not, on these grounds, given the authority to 
destroy suoh artioles on the Bpok. They are requit- 
ed to bring them before an independent person, 
the Magistrate, so that he may examine the 
opinion held by the Corporation Officer and others 
on the merits and how oan he do so withouf 
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holding an enquiry before arriving at the proper 
decision? Even if it may te said that the enquiry 
to be made by the Magistrate is to be of a sum¬ 
mary nature and a detailed and loDg investiga¬ 
tion is not contemplated that cannot alter the 
character of the enquiry or the nature of the 
orders passed. The expression "if it appears to 
the Magistrate" as the opening words of S. 421 
( 2 ) cannot be taken to vest such Magistrate with 
unlimited powers with a discretion not to hold 
a proper enquiry or to make the order passed 
an administrative or ministerial order only. It 
is worthy of note that the Calcutta Municipal 
Act contains no provisions for the party affected 
by an order, even though improper and unsus¬ 
tainable, to apply for any relief elsewhere. There 
are no provisions similar to those as found in 
Ss. 263 or 3C8, Public Health Act, 1875 (£8 and 
39 Viot. 0. 55). 

[34] A further provision, as is to be found in 
sub-s. (3) of s. 421, places the matter bejond 
any doubt. The Magistrate actiDg under s. 421, 
aits in judgment over the opinion and deci¬ 
sion of the Corporation Officer or Councillor 
and acts as an appellate or a revising autho¬ 
rity. It is open to the Magistrate not to 
accept the case as made by the Corporation and 
in that event provision is made for the restora¬ 
tion ^)f the articles to the party irom whose 
oustody they had been taken. Further, the 
Magistrate is to exercise his discretion, which no 
doubt must always be a judicial discretion, to 
award, to the party under certain circumstances, 
euch compensation for the loss as he might 
have sustained. Now, is it possible for the Magis- 
trate to arrive at a correct decision without 
giving both the Corporation and the party con¬ 
cerned an opportunity of being heard? More¬ 
over, how is the Magistrate to ascertain the 
amount payable without having heard the party 
aggrieved? Further, if a decision is arrived al 
about the quantum of compensation it cannot 
be suggested that that part of the order i3 bind¬ 
ing on the party 83 an executive order. It bad 
been conceded before us that the order, if any, 
allowing compensation is a judicial order. The 
decision by the Magistrate under S. 421 (3) has 
to be made, whether for return or for compen¬ 
sation, immediately after be comes to the con¬ 
clusion uoder eub-s. (2) of that section that the 
opinion of the Corporation cannot be accepted. 
How is the party to be heard at this Stage if he 
had not been intimated from before and is ready 
with the evidence if required? 

[35] Under ordinary canons of interpretation 
a section is to be taken as a whole. The intention 
of the Legislature, as to the nature of the au¬ 
thority exercised by the Magistrate, or the 
character of the order passed, is to be determin¬ 


ed with reference to the section as a whole. It 
is not only impracticable but also unwarranted 
if the provisions are so interpreted so as to have 
laid down that the functions of the Magistrate so 
far a3 condemning the article is concerned are to 
be deemed to be executive in nature but the order 
for compensation, if allowed, will be a judicial 
one. 

[36] Under 6. 420 there is no necessity for 
any provision for the return of the articles to 
the party from whose custody they might have 
been taken and no question further arises either 
for assessing'compensation for damages incur¬ 
red by the party or for awarding the same. 

[37] A distinction was attempted to be made 
between preventive and penal steps as provided 
in the Act. It was suggested that a penal order 
may be a judicial order but a preventive order 
may not be. Further, the preventive portion of 
the order is to be passed very expeditiously and 
introduction of judicial procedure will defeat 
the very purpose of the provisions. 

[38] In the first place a preventive step may, 
in its very nature, be a penal one. To prevent 
the owner of the article from exposing it for 
sale and thus to protect public health, the article 
may be eeized or destrojed. Seizing it, pending 
further decision as to its disposal, is merely 
preventive but a direction for destruction, by 
whichever authority it may be, is peDal. The 
order for destruction is a penal one and is in 
the nature of confiscation of the'^goods and it 
is actually so. The decision by the competent 
authority that an article is unfit for human con¬ 
sumption has the effect under S. 426, Calcutta 
Municipal Act to transfer the ownership to the 
Corporation. The order for destruction when 
passed is really when ownership of the article 
has vested in the Corporation. 

[39] The argument based upon urgency and 
expedition so far as applicable under S. 420 
loses force to some extent at least when the 
order is one under 8 . 421 the reason again being 
that in one case the article is perishable and in 
the other non-perisbable. Unless there be speci¬ 
fic provisions abrogating the necessity of service 
of notice in giving a hearing to the party affeot- 
ed, it cannot be presumed when a penal order 
is to be passed that no bearing need be given or 
that the penal order itself is merely a ministe¬ 
rial order by a Magistrate. 

[40] From the interest of public health also 
the Corporation should not be compelled to take 
the decision by the Magistrate as final and con¬ 
clusive, as it must be, if the same be deemed to 
be a ministerial order. If the opinion by the 
Corporation Officers is not accepted by the 
Magistrate illegally or without any inquiry it is 
only proper that the Corporation should have 
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an opportunity of having the matter treated as 
an order by a Court subordinate to the High 
Court. 

[41] Seotion 488 of the Act provides for the 
penalties whioh may be imposed for certain 
offences under the Aot. Section 407, with 8. 421 
in Obap. XXVlII of the Act, indicates the nature 
of the offence by sale, storing etc., of any of the 
articles mentioned therein. For goods or drugs 
destroyed under S. 421 a person may be con¬ 
victed under s. 488 of the Act. There is no 
doubt that if a person is fined under 8. 407 read 
with 8. 488 of the Act the order passed by him 
is in hia judicial capacity and as a Court acting 
under the High Court. But it is argued that the 
order for destruction under S 421 is not a judi¬ 
cial order but is a ministerial direction given 
by the self.same Magistrate which cannot be 
revised by the Court. It is permissible for the 
Corporation to proceed, for the destruction of a 
particular artiole. under 8. 421 (2) only or along 
with the same under S. 407 read with 8. 488 of 
the Aot. The penalty whioh may be imposed on 
a person for the sale, storing, etc., of food and 
drugs, etc., is of a two fold nature—one by a 
direction for destruction under 8. 421 ( 2 ) and 
the other by an imposition of a fine under s. 488 . 
The undoubted position is that the order under 
S. 488 is revisable by the High Court and this 
Umrt may, in that connection, oome to the 
conclusion that the procedure followed for con. 
demning the artiole was illegal or that it had not 
been proved that the artiole was unfit for human 
consumption whioh could be condemned. It 
seems to be eather strange that a proceeding in 
whioh two different .orders are passed will, for 
certain purposes be considered to be in courso of 
judioial proceedings and for other purposes exe- 
outive. The anomaly whioh will arise on such 
interpretation if accepted, is that the person 
aggrieved, even if he succeeds, against an order 
passed under s. 407 read with 8. 488, the only 
relurf that he would be entitled to will be that 
the fine cannot be imposed. But when the Court 
oomes to the conclusion that the artioles could 
not have been condemned an order passed under 
8ub.s. (a) of a. 421 would become wholly unten. 
able. The party would in equity, and legally 
also, be entitled to an order in terms of aub-e. (a! 

i I I*™. to , aocept the interpretation 
as put on behalf of the Government and the 

Corporation that orders passed under 8. 421 ( 2 ) 

are merely executive orders manifest injustice 

and incongrumes will follow in certain oJea. 

J" ] JJ ere “ , no to* no Court is en- 
depar * ftom th0 intention of the Legis. 
fe a8Cer teined from the language 

° f ‘ haA .f 0Dl y koause it is thought eithefun- 
Ireasonable or inoonvenient. But where two oons. 


(ructions are open the Court may adopt the more 
reasonable of the two. Countess of Rothes v.| 
Kirkcaldy and Dysart Waterwork Commis - 
sioners, ( 1882 ) 7 A. c. 694 at p. 702 ; Cooke v. 
Charles A. Vogeler Co., (1901) A. 0 . 102 : (70 
• L. J. K. B 181 ) ; Mersey Steel and Iron Co. v. 
Naylor Benzon tC Co., (1882) 9 Q. B. D. 648 . 

[43] In my view the language used in the 
relevant section indicates that the Magistrate is 
to exercise a judicial function. Even if it be 
contended that two constructions are possible I 
would accept the one which is more reasonable 
and in consonance with Datura! justice. 

[44] In the view expressed above, even though 
there is no direct provision that a formal notice 
is to be given to the party before any action is 
taken either under sub s. ( 2 ) or sub-s. ( 3 ) of 8. 421 
the Magistrate is bound to give notice before he 
arrives at a decision. It cannot also be contend¬ 
ed that an order passed by a Magistrate under 
S. 421 ( 2 ) could be deemed to be merely a minis¬ 
terial order against which the party aggrieved 
cannot move this Court. The proposition that all 
actions taken by the Magistrate under 8. 421 ( 2 ) 
of the Act are merely of a ministerial or exe- 
cutive nature is fundamentally opposed to all 
notions of justice and canons of fairness. On a 
reading of the provisions contained in s. 421 , 
and interpreting the section as a whole and the 
context in whioh it appears, there is no escape 

from the conolusion that the order is a judioial 
order. 

•[45] I have disoussed the question as to tha 
nature of the order passed under 8. 421 on the 
basis of the language used in tha Aot without 
any reference to the authorities which were cited 
before us and which were based on provisions 
other than one the now before us. As indicated 
already, there is no direct decision on 8. 421 of 
the Act covering the point now raised. But I 
would now consider the authorities to whioh re- 
leronce had been made before us. 

[46] We may in the first instance consider 
those deoieione whioh have been referred to and 

arise out of other provisions of the Caloutta 
Mumoipal Aot. 

" In deoisions, whether under 8. 421 
or other provieions where the jurisdiction of the 
High Court was presumed and there is no aotual 
deoiston on the point now raised need not be 
considered. 

[48] The question of jurisdiction appears to 
have been raised for the first time in Aldul 

Sr°l V ^M) 0 X ,On ° f Calcutta ' 83 oal. 287: 

? ? 1 ‘ Th J ‘ a Waa an a PPl‘°ation in revi-' 

aion against an order passed by the Munioipal 

Magistrate for demolition for infringement of 
building rules and the order was one passed 
under s. 449, Caloutta Munioipal Aot [Bengal 
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Act ill [3] of 1699 dow repealed, (the .corres¬ 
ponding section under the new Act being Ss. 863 
and 361). It having been urged on behalf of the 
corporation that the High Court had no jurisdic¬ 
tion, sitting in revision, before they could deal 
with the order thathad been made. Woodroffe and 
Mookerjee JJ. indicated that the then General 
Committee had under the section a discretion, 
as also the Magistrate, when the matter was 
brought before him. As the Magistrate bad a dis¬ 
cretion either to make or revise the order under 
8. 449 of the said repealed Act, the discretion so 
vested could only be exercised in a judicial 
manner. This would give the High Court juris¬ 
diction to entertain an application in revision 
and the order complained of was actually revised. 
Although the section in question was not the 
one which is now before us, but the principle 
similar to the one enunciated by Lord Esher 
M. R. in Partridge v. General Council of 
Medical Education, (1890) 25 Q. B~ D. SO : (£9 
L. J. Q. B. 475), already referred in an earlier 
part of the judgment, was applied for testing 
whether an order was in the nature of a judicial 
order or not. 

[49] In Ram Gopal v. Corporation of Cal¬ 
cutta, 52 cal. 962; (A. I. R. (12) 1925 Cal. 1251), 
another case arising out of the buildiDg Regula- 
tions (Ss. 363 and 364 of the present Calcutta 
Municipal Act, Bengal Act III [3] of 1923) a 
question wa3 specifically raised 83 to the juris- 
diction of the High Court to entertain on appli¬ 
cation in revision against an order under 8 . 363 
of the eaid Act. Sanderson C. J. held (Panton 
J., agreeing) that the Municipal Magistrate, 
appointed under S. 631 of the Act for the trial 
of offences under the said Act, is a criminal 
Court and the order of the Magistrate was a 
judicial order revisable by the High Court 
whether in the exorcise of criminal or civil 
jurisdiction. 

[ 50 ] In a later case, however, Krishen Doyal 
v. Corporation of Calcutta, 64 Cal. 532. (A. I. R. 
(14) 1927 Cal. 609: 28 Cr. L. J. 407), where the 
ODly question which arose for decision was, whe- 
ther in a proceeding pendiDg before the Municipal 
Magistrate for an order for the demolition of an 
unauthorised structure, the owner of the said 
unauthorised construction was or was not an 
accused person. The question being answered in 
the negative, such a person was held a3 not 
exempted from the administration of oath under 
8. 842 ( 4 ), Criminal P. C. This Court seemed to 
have been of the view that so long as there was 
no disobedience to the order of demolition pass¬ 
ed by the Magistrate, therf was no offence. 
Suhrawardy and Cammiade JJ. distinguished 
the clear and unequivocal decision by Sander- 
eon C. J. as beiDg an obiter only. I respectfully 


agree with the decision as given in the earlier 
case. It wa3 not an obiter but a decision which 
was necessary for the disposal of the matter— 
the Court, before it could interfere with the order 
passed by the Magistrate, had to decide whether 
the former had jurisdiction to entertain the peti¬ 
tion in revision. It i3 not necessary for us to 
consider whether the limited and distinct ques¬ 
tion which came up for decision in Krishen 
Doyal v. Corporation of Calcutta, 54 cal. 632: 
(A. I R. (14) 1927 Cal. 609 :28 Cr. L. J. 407), was 
correctly decided. When the proper occasion 
comes it may be necessary to reconsider the pro¬ 
position laid down. Without going into the 
details it may just bo indicated that under the 
Calcutta Municipal Act, it is not always the case 
that an offenco is not committed until there is a 
disobedience of an order of demolition passed by 
the Magistrate. The offence, on the o:her hand, 
may have been committed when the structure 
was raised without the necessary eanction or iD 
deviation of an order passed by the Corporation. 
The jurisdiction of the Municipal Magistrate is 
invoked when an offence has in the opinion of 
the Corporation already been committed. What 
the Magistrate is required to consider is whether 
the offence had beeD so committed. 

[ 61 ] The three decisions referred to above arose 
out of 8. 363 of the Act and it may be argued 
that the provisions cf that section are materi¬ 
ally different from those found in S. 421 of the 
Act. Accordingly these cases are no direct autho-, 
rity for the proposition that an order passed by 
a Magistrate under S. 421 (2) is an order passed 
by him in a judicial capacity add that he is a 
Court subordinate to the High Court. But there 
is a clear Bench decision, so far as the legal 
position of the Municipal Magistrate, who is also 
acting as the Presidency Magistrate of Calcutta, 
to the effect that he is a Court subordinate to 
the High Court. For determining the teat for 
differentiating a judicial order from a ministerial 
one, Abdul Samad v Corporation of Calcutta, 
33 cal. 287 : (3 Cr. L. J. 21l) is of some a-sis- 
tance. But strictly speaking there beiDg no direot 
authority on 3. 421 of the Act, we bad proceeded 
to interpret the section as it stands and have 
already come to a conclusion as stated already. 

[52] As regards provisions in other statutes, 
similar to the one in 8. 421, Calcutta Municipal 
Act, reference need be made only to 8. 18, 
Bengal Food Adulteration Act (Bengal Act VI 
[6] of 1919). The language used and the prone- 
dure laid down is almost similar to those in 
8. 421 of the Act. In a number of cases the High 
Court had interfered in revision against orders 
passed by the Magistrate under 8. 13, BtDga 
Food Adulteration Act. The two of the recent 
decisions are Benarasi Lai Marwari v. Chaff• 
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man, Asansole Municipality, 42 c. w. n. 731 
and Sachi Nandan v. Chairman , Midna- 
pore District Board, 44 C. w. N. 173 : (A. I. R. 
(27) 1940 Cal. 213 : 41 Or. L. J. 582). In both 
these cases the Magistrate had in the same pro¬ 
ceedings passed orders for destruction or forfei¬ 
ture as also orders on the basis that an offence 
had been committed under s. 6 of the same Act. 
Whether the order is passed under S. 6 or S. 13 
of the said Act, the foundation roust be on a 
decision whether the article is to be condemned 
or not. The anomalous position which would 
arise on one part of the proceedings being con¬ 
sidered to be ministerial while the ‘other is 
aocepted as judicial has already been referred 
to. Although the question of the jurisdiction of 
the High Court was not specifically raised and 
decided in either of these two cases these are 
apposite instances which show what difficulties 
and anomalies would have ensued had the two 
parts of the proceedings keen treated differ- 
ently. 

[69] Reference has now to be made to some 
of the English decisions on which principally the 
learned Advocate-General rested his argument. 
Reference is made in these decisions to 6s. 116 
and 117, Public Health Act 1676 (88 and 39 Vict. 
0 . 66), This old statute has been modified in 
many important particulars and we shall have 
to refer to one of the more recent statutes which 


are now in force. Seotions 116 and 117 of the 
1876 Act were in the following terms: 

"S. 116. Any medical officer of boalth or inapectoi 
of Doiaaoces may at all reasonable times inspeot and 
examine any animal carcase, meat, poultry, game, flesh 
fish, fruit, vegetables, corn, bread, flour or milk exposed 
for sale, or deposited in any place for the purpose of sale 
or of preparation for sale, and iuteoded for the food ol 
men, the proof that the same was not exposed oi 
deposited for any such purpose, or was not intended 
for tbe food of man, resting with the pa*ty charged 
and Uany suoh animal carcase, meat, poultry, game 
flesh, fish, fruit, vegetables, corn, bread, flour or milk 
appears to such medical officer or inspector to be dis¬ 
eased or unsound or unwholesome or unfit for the food 
cnifTki 16 ma y. B f 20 /“d carry away tbe same him- 

“iih tr 7 . b ° rf " h ‘” ,h * “™ 


8.117, If it appears to tbe justice that any at 

™ e u‘’ ?° U J tty ’ 8 9m0 . flab, fish, fruit, ve 
bles, corn, bread, flour or milk so seized is disease 
unsound or unwholesome or unfit for the food of 

5? coaden ) n “j 6 tam «. order it to be desti 
or bo disposed of as to prevent it from being e»no<e 

whonTih' 8fd tot kil* e ,00d of m8n: Bnd fb^pers 
whom the same belongs or did belong at the tit 

X* “ 6 ' ° r ,D , whoa0 P° Bse8si °n or on v 
premises the same was found, shall bo liable to a n 

ty not exceeding twenty, pounds for evorv an 

■ carcase or fish or piece of meal, flesh or fish, or 

r h Or ^ ftm °fl 0r <0r th8 P 4 ^ 1 of fruit, vegeti 
“ r . n / b . road ,°. r floor or for the milk so coadenfne. 
^ S ? re °, n ' 0 ' the JQ6tlce - "“bout the Inflioti 

mnir * '*“> »' °°> 


The justice who, under tbi9 section, is empowered to 
convict tbe ofleader may be either tbe justice who may 
have ordered the article to bo deposed of or destroyed, 
or any other justice baviDg jurisdiction in the place/* 

[54] Section 308, Public Health Act, 1876 , 
entitles tbo party aggrieved to bring tbe same 
question for a decision by tbe justice for further 
consideration. These proceedings are by way of 
a claim for compensation and most of tbe autho¬ 
rities cited before us were at tbo stage when 
proceedings had been started under S. 303 whioh 
runs as follows: 

"3. 308. Where any person sustains any damage bv 
reason ol the exercise of any of the powers of thi? Act, 
in relation to any matter as to which he is not himself 
in default, full compensation stall be made to such 
Person by tbe local authority exercising such powers : 
and any dispute as to the fact of damage or amount of 
compensation shall be settled by arbitration in manner 
provided by this Act, or if ihe compensation claimed 
docs not exceed tbe sum of twenty pounds, the 6amo 
may at the option of either party be ascertained by 
and recovered before a Court of summary jurisdiction." 

[55] Id the first place it is to be noticed that 
S. 117 deals with merely articles of a perishable 
nature and instead of giving any authority to 
certain officers, as nnder 6 . 420, Calcutta Muni- 
cipal Act for immediate destruction, under tbe 
Englieb Statute direction has to be obtained 
from a justice. The test of extreme urgency and 
promptitude applies to actions under s. 117 of 
the English Act as the justice has to deal with 
artioUs of a perishable nature. Observations in 
decisions od 8. 117 are more apposite if at all, 
to a case coming under s. 420 and not S. 42l’ 
Calcutta Municipal Act. If we overlook this 
primary distinction between Ss. 420 and 421 , 
Calcutta Municipal Act on tho one hand and 
8.117, English Aot on tho other we are apt to 
be misled. 


loos Auere is anotner very important aspec 
which we cannot lose sight of. Under th 
English Act even in the case of a perisbabl 
article the emergent orders whioh may be passe, 
by the justice are not final. Further opportune 
is afforded to the aggrieved party to have th 
question, whether the goods ought to have bee 
condemned or not, brought at a suhsequen 
stage before another Tribunal. Under suol 
circumstances the English Conrls have inter 
prated the orders passed nnder s. 117 in a parti 
cular way. There are material points of differ 
ence between B. 117, Englieb Aot and 8. 421 . Ca! 
outta Munioipal Aot; the two statutes ar 
moreover, oonoeived on different principles an. 
tho setting in which the particular section 
appear in the two statutes are fundamental 
different. It is not only undesirable but w' 
weald not be justified in applying stray observa 
tions from the decisions of the English Court 
for interpreting altogether different provision 
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which are to fce found in the Calcutta Muni, 
cipal Act. 

[57] Although the correct view would be not 
to rely upon these decisions but as great 
emphasis had been laid on behalf of the Govern¬ 
ment we may proceed to consider some of the 
moro important authorities cited before us. 

[59] In Walshaw v. Brighouse Corporation, 
(1899) 2 Q B. 28C : (69 L. J. Q. B. 82S), the ques¬ 
tion arose not at the stage when the meat was 
destroyed but at a later stage when compensa- 
tion was claimed under S. 309, Public Health 
Act by the party aggrieved by reason of the 
seizure of the meat. What the Court of Appeal 
was called upon to consider was tho extent of 
the powers and authority of an arbitrator under 
S. 809, Public Health Act. The observations 
made in connection With the interpretation of 
S3. 116 and 117, Public Health Act, 1875, must bo 
taken as influenced by the provisions of S. 308 
of which there is no counter part in the Calcutta 
Municipal Act. It was found that the order of 
condemnation passed under 8. 117 was revisable 
by the arbitrator. No question arose as to 
whether the ordinary Court would have had 
jurisdiction to revise the order passed by the 
justice under 3. 117, if that order had been 
moved against. The only question was that 
there being a special provision as contained in 
9. 308 of that Act, vesting the arbitrator with 
certain powers, whether the order previously 
made under S. 117 would be binding on the 
arbitrator or not. The Court of Appeal found 
that the arbitrator was not bound by the earlier 
order as regards the unsoundness of the meat. 
One of the reasons given, on consideration of the 
special provisions of English Aot that the order 
passed under S. 117 wa3 an administrative 
order not a judicial order, is of very little 
assistance for deciding the case now before us. 

[59] The procedure to be followed by the 
justice when passing an order under S. 117 came 
up for consideration in In re Bater £ Birken¬ 
head Corporation, (1893) 1 Q. B. 679: (62 L. J. M. C. 
107). In that case also the matter came up 
before the Court after fresh proceedings had 
been started under 8. 303. The question was as 
to bow the compensation payable under 8. 308 
was to be ascertained. During the proceedings 
under 8. 117, the owner of the meat had attend¬ 
ed and given evidence in defence of the meat. 
Was he entitled to be reimbursed so far as the 
cost incurred by him for appearance through 
the 6. 117 proceedings ? The Court held that he 
was entitled to be repaid the cost reasonably 
incurred by him in attending before the justice 
and resisting the condemnation of the meat. 
Charles J. observes at p. 684: 


“It is said that the attendance wa3 not the ordinary 
and natural coneqeuence of the act of the Inspector in 
seizing the meat I am unable to agree to that con¬ 
tention. A man who knew, as the appellant did, that 
the Magistrate would be invited to destroy as unfit for 
the meat which he believed, and could prove to be not 
unwholesome or unfit for human food, would naturally 
attend before the Magistrate, although he was neither 
summoned nor boond to do so, for registering the 
destruction of the meat. It was perfectly natural and 
right for the appellant in my opinion, to go before the 
Magistrate with his witnesses But then it is said that 
the Magistrate bad no power to hear of him or his 
witnesses. No case decides that. No doubt Field J. in 
White v Red/cm, (1880) 5 Q. B. D. 15 : (49 
L. J. M C 19) and in V\ntr v. Hind, (1883) 10 
Q. B. D. 63 : (52 L. J. M. C. 93) says that the Magis¬ 
trate need not hear the owner if he likes to refuse to 
do so, but no case goes so far as to say that the Magis¬ 
trate has no power to listen to the owner of tho meat, 
Although he is not entitled to bo heard, the Magistrate 
may hear him. If he thinks fit, and on his attendance 
before the Magistrate, if a charge were formulated 
against him under S. 117, Publio Health Act, with a 
view to his committal to prison, the Magistrate would 
have p>wer, I think to bear and determine the charge, 
then and there, aod would have jurisdiction over the 
cost of the witnesses under 8. 18 of 11 and 12 Viet. 0. 
43. That however was not done. The Magistrate was 
asked to condemn the caicase, and he very properly 
heard the evidence tendered by the owner of tho cara- 
case, although he was not bound to do so, and in the 
result he declined to make the order condemned the 
meat." 

[ 60 ] The owner of the meat had declined to 
take the meat so released and the Court rightly 
held that he could not have refused to take it 
back. 

[6ll The provisions in the 1875 [Act] were so 
interpreted bolding that the Magistrate, though 
not bound, could allow the owner to adduce evi- 
enced and also be heard. The position has now 
been made clear by the Food and Drugs Act, 
1938, (1 and 2 Geo. Vi, 0. 66). Under 8.10 of this 
Aot it is now provided that when officers seizing 
the articles or food bring it before the justice of 
peace, if he attends before him upon the appli¬ 
cation for his condemnation “be entitled to be 
heard and to call witnesses.” This provision 
confirms the right of the owner to adduce evi¬ 
dence and the law in Baler's case, (1893-1 Q. B. 
679: 62 L. J. M. C. 107) is made a part of the 
statute withdrawing the discretion of the Magis¬ 
trate. It has been pointed out that ordinarily 
the owner appears and the Magistrate requires 
his assistance in determining whether tho article 
should be condemned or not. 

[62] In the case above mentioned as also in 
other decisions of the English Courts emphasis 
is laid on the emergency of the order. This 
emergency tho Legislature in Bengal takes due 
note of and makes the necessary provision in 
S. 420 , Calcutta Municipal Act. There is no suoh 
emergency in an enquiry under s. 421, Calcutta 
Municipal Act. It is only when tho food or drug 
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ia not of a perishable nature the Corporation is 
bound to take it before the Magistrate. Under 
the English hw, even in the case of perishable 
articles, no officer of the local body is authorised 
to destroy the same as in the Calcutta Act. But 
he mu9t take it to the justice for exercise of the 
summary power, subject to the revisionary 
powers as contained in 9. 908 of the old 1875 
Aot. This summary power is given under the 
Calcutta Act to the different persons mentioned 
in S. 420. 

[63] It would be a wrong analogy to apply 
these English decisions for the interpretation of 
8. 421 of the Calcutta Act merely because perish, 
able articles have under the English statute to be 
taken before a Magistrate ani non-perishable 
ones under the Calcutta Act. 

[6l] In our view the English decisions refer¬ 
red to cannot be of any assistance or be used as 
authority in support of the contention that the 
orders passed by the Municipal Magistrate under 
s. 421, Calcutta Municipal Act is not a judicial 
order. 

[6fil The preliminary objection raised must 
ibe overruled. We therefore proceed to consider 
'the case on the merits. 

[66] In this part of the case it may be stated 
at once that tho petitioner has failed to show 
that there has been any error of law or miscar¬ 
riage of justioe committed by the Magistrate. 

[67] The question whether the particular 
tinned foodstuff is or is not deleterious and in¬ 
jurious to publio health is a question of fact 
which must be determined on the evidence 
adduced in the case. 

[68] Reliance is placed on tho report submit¬ 
ted by the Director of Publio Health Laboratory 
on 6th December 1947, indicating that there 
were no indications of deterioration of the con. 
tents of the tins examined and that after culture 
no organism of certain varieties could be isola- 
ted. It is also urged that when there are a very 
large number of tins the examination of some 
only could not in law be justified as sufficient 
to condemn the whole lot. 

[69] If any complaint can be made against 
the procedure adopted by the Magistrate it is 
•gainst the long-drawn enquiry whioh was 
undertaken by him. After notice to the party 
oonoerned, the Court proceeded lo examine on 
the basis of the evidence laid before it the alle¬ 
gations. 

[70] The report by the Director of Publio 
Health i3 only one of the many pieces of evi- 
denoe which the Magistrate had before him. 
The examination by the Director was only of 
particular speoimen sent to him whereas before 
the Magistrate the examination was of a larger 
number of specimens both by the Corporation 
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experts as also the witnesses brought by the 
owner. The opinion given by the Director is in no 
way conclusive and binding on the' Magistrate. 
It was open to him to consider the evidence a3 
adduced and come to a decision. No complaint 
can be made about the procedure adopted by 
the Magistrate. 

[71] With regard to the other question a9 to 
the number of the specimens examined before 
the Magistrate it cannot be argued that he must 
examine each and every particle ot the food¬ 
stuffs or each and every one of the tins. Liberty 
was given to the opposite party for putting all 
such samples as he wanted to be examined by 
the witnesses on behalf of the Corporation. 
Moreover, even the representative from Mazdas, 
who had been called by the petitioner had 
expressed, during his cross-examination, that 
many of the tins contained unwholesome food. 
How many tins have to be examined in any 
particular case must depend upon the facts in 
each case. In Sachmandan v. Chairman, 
Midnapore District Board, 44 o. w. n. 173 : 
(A. I. R. (27) 1940 Cal. 213 : 41 Or. L. J. 592), 
sample taken from one tin out of 25 tins of 
mustard oil, all being of the same brand and 
forming part of one consignment, was hell to 
be sufficient in the eye of law to make the 
forfeiture order with regard to the whole of 
the consigment. In the case now before us, 
the original 20 oz. tins were repacked after 
being reprocessed. A very large number of 
smaller tins after being reprocessed were found 
to contain unwholesome food. For the further 
reasons given by the Magistrate I do not see 
any reason for disagreeing that the whole lot 
should be condemned. I have myself gone through 
the evidence as adduced before the Magistrate 
and I have no doubt that the conclusion arrived 
at by him is the only one possible. 

[72] The provisions contained in this part of 
the Calcutta Municipal Aot aro provisions for 
tho safety of publio health and no risk oan or* 
should be taken in this matter. In the interest 
of publio health and in view of the provisions 
in the Aot the order passed by the Magistrate ia 
unassailable. 

[73] In this view this rule must be discharged 
and the order passed by the Municipal Magis- 
trate affirmed. 

[74l Das Gupta J.—On and Deoembec 
1947 Haran Oh. Saha of the Calcutta Oorpo. 
ration, on inspection of a atook of jams stored 
by the petitioner Messrs. A. Hasan & Co. in a 
godown at 80 Park Lane, seized a number of 
tins and sealed the remainder of the stook. He 
produoed the tine that were seized by him before 
the Mumoipal Magistrate. Oaloutta, and prayed 
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for so order for destruction, under S. 421, Cal. 
cutta Municipal Act, of the tins produced before 
him and also the stock sealed in gcdown. The 
Magistrate issuc-d notices on the proprietor, 
manager and ethers of tie petitioner company, 
and on corsideration of oral and documentary 
evidence that was produced by both sides and 
examination oi some tins, came to the conclusion 
that the entire stock was unwholesome and 
unfit for human consumption, and ordered the 
destruction of the entire stock under S. 421 (2), 
Calcutta Municipal Act, referred to hereafter as 
the Act. 

[75] The first question for decision, in consi. 
derirg the present petition callmg for cur inter¬ 
ference with tbi3 order of destruction, in the 
exercise of our powers of revisional jurisdic. 
ticn under S. 435, Criminal P. C„ is whether 
the Magistrate acting under s. 421 (2), Munich 
pal Act is a "Court” within the jurisdiction of 
this Court. The Advocate-General, appear- 
ing for the Government of West Bengal, con- 
tends that the Magistrate acts as an executive 
officer under S. 421, Calcutta Municipal Act, and 
not a Court and the order passed by him is an 
administrative order and cot a judicial order. 
If this contention be correct, it is obvious, tbis 
Court has no jurisdiction to interfere with the 
order passed in the present proceedings. 

[ 76 ] It is indisputable that the mere fact that 
a "Magistrate” acts under S. 421 of the Act, 
dees net make his order amenable to the juris¬ 
diction of this Court. Common sense and autho¬ 
rity tell us with one voice that a Magistrate 
may have executive as well as judicial function 
to perform, and that whatever functions a Magis¬ 
trate has to perform under a statute are not 
necessarily judicial. One of the earliest Indian 
decisions on tbis point is reported in In the 
matter of Bahman Sarkar, 10 Eerg. L. R. 
App. 4: (18 vr. R. C. R. 67), where it wa3 held 
that the order of a Magistrate under the Police 
• Act appointing some persons a3 special const¬ 
ables was an executive act, with which the High 
Court could not interfere. In Hasanali v. Em. 
peror, 47 cal. 643 : (a. I. B. (7) 1S20 cal. 635), 
it was held that a District Magistrate in grant- 
iEg or refusing an application to take the name 
of a person out of the register, in which it had 
teen entered under the provisions of S. 5, Cri¬ 
minal Tribes Act, does cot perform any judicial 
function, that his functions are administrative, 
and that the High Court is cot entitled to in- 
terfere with such an order. In Vijayaroghavalu 
Pillai v. Theagcrcija Chetti, S3 Mad. £61 : 
(A. I. B. (2) 1915 Mad. SCO), the Madras High 
Court had to consider whether they had any 
power to revise the order of a Magistrate allow¬ 
ing an application to declare that the inclusion 


of the petitioner before the Court a3 a candidate 
for municipal election by the President of the 
Madras Corporation was illegal. The learned 
Advocates for the petitioner conceded there that 
the petition did not lie under S. 4S9, Criminal 
P C., but contended that under the Charter Act, 
the High Court was competent to revise the 
order. The Court rejected this contention, bold- 
ing that the Magistrate in tbis instance was not 
a Court of law. 

[77] When we turn to S. 451 of the Act, the 
first thing we notice is that the law does not re- 
quire the Magistrate to issue any notice on any 
party, or to examine any witness. 

[78] Section 421 runs thus: 

‘ (1) Aoy animal, food, drag, uten-il, or vessel seized 
aDder S. 419 which is not destroyed in pursuance ot 
S. 420 shall, subject to the provisions ot S. 419, sub- 
s. (3), be taken before a Magistrate as seen as may be 
after such seizure. 

(2) If it appears to the Magistrate that any such 
animal is diseased, or that any such food or drug is 
unsound, unwholesome, or unfit for human food, or for 
medicine, as the case may be, or is adulterated, or that 
any such utensil or vessel is of such kind or iu such 
state as is mentioned in S. 419, sub-s. (2), or is used 
for preparing, manufacturing or containing such feed 
or drug, he shall cause the same to be destroyed at the 
expense of the person in whose possession it was at Ihe 
time cf its seizure or to te otherwise disposed of by tho 
Corporation so as not to be capable cf being used as 
human food or medicine. 

(3) If it appears to the Magistrate that any such 
animal is not diseased or that aoy such foed or drug 
is not unsound, unwholesome, or unfit for human fcod, 
or for medicine, as the case may be, or is not adulte¬ 
rated, or that any such utensil or vessel is no: used for 
preparing, manufacturing, or containing the same, the 
persen from whese shop or place the an ma), food, 
drug, utensil, cr vessel was taken shall be entitled to 
have it restored to him, and it shall be in the discretion 
of the Magistrate to award him such compensation, not 
exceeding the actoal less which he has sustained, as 
the Magistrate may think proper." 

It is abundantly clear from the words ' if it ap¬ 
pears to tbe Magistrate_" and the absence 

of any words requiring any enquiry to be made, 
or any notice to be issued, that tbe Magistrate 
may by just looking at the fcod produce, te 
satisfied that it is unwholesome or unfit for 
human food, or is adulteraUd, and if he is so 
satisfied, he shall cause the same to be destroyed. 
If what is produced befere him is an animal, 
and by merely looking at it be is satisfied that 
it is diseased, h’e shall cause the same to be des¬ 
troyed. It is useful to notice in tbis connection 
that some other sections of the Calcutta Muni¬ 
cipal Act which entrust the Magistrate with the 
performance of functions other than tbe trial of 
offences, contain clear provisions that notice 
should be issued on parties concerned, and en¬ 
quiry held. In S 363 under which a Magistrate 
may, on the application of tbe Corporation, 
make an order directing demolition or alteration 
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of structures, it is provided that the Magistrate 
shall Dot make any such order 
“without giving the owner or occupier ol the building 
to be 00 demolished or altered lull opportunity of ad¬ 
ducing ovidence and of baiDg heard in his defence." 

[79] Section S 81 , which empowers the Magis¬ 
trate to prohibit the use of buildings for human 
habitation, provides that the Magistrate shall 
serve a notice on the owner or occupier of the 
buildiDg of being heard tn the Court, and hold 
such inquiry as he tninks fit to make. 

[80] A comparison of these provisions with 
those of S. 421 of the Act briDgs home forcibly 
the deliberate care with which the Legislature 
omitted from S. 421 the requirement of the 
Magistrate giving any notice to any party or 
hearing any evidence, or holdiDg any enquiry, 
before passing an order of destruction. 

[ 81 ] It is helpful in this connection to consi¬ 
der the scope and purpose of chap, xxvm of 
the Act, in which chapter, 3. 421 occurs. Part v 
of the Aot oontains the provisions concerning 
"the Publio Health, Safety and Convenience.” 
Chapter xxvm is one of the seventeen chapters 
in this Part, and is about Food and Drugs, 
which is obviously a very important matter if 
not the most important matter, for the purpose 
of Publio Health." Of the 22 sections compris¬ 
ing this chapter 8s. 405 to 416 are with regard 
to the sale of food and drugs ; 417 to 421 with 
regard to inspection, seizure and destruction ; 
422 to 425 are as regards the analysis of food 
and drugs, while s. 456 provides about the res- 
toring of condemned food or drug in the Oorpo. 
ration. Some of the first twelve sections (405 to 
416) provide for the licensing of sellers of food 
eto., while some prohibit the sale of adulterated 
food, or of food which is not of the prescribed 
standard of purity, or of "diseased animals or 
unwholesome articles intended for human food.” 
Contravention of these prohibitions are punish, 
able, and the penalties are laid down in 8. 488. 
Obviously, however, preventive aotion is even 
more necessary than penal steps if the sale of 
unwholesome food is to be stopped. Sections 417 
to 421 are designed for the purpose of this pre- 
ventive aotion. Section 417 gives the Health 
Officer of the Corporation power toinspeefc places 
where unlawful slaughter of animals or sale of 
flesh is suspected ; s. 418 enjoins the Corpora, 
tion to provide for inspection of animals, food 
and drugs intended for human consumption • 

8. 419 gives the Health Officer or any person au¬ 
thorised by him power to inspect and examine, 
any animal, food, or drug intended for human 
consumption, and to seize any such animal or 
any such food or drug that appears to him to be 
unsound, unwholesome or unfit for human food 
or to be adulterated. Seotlons 420 and 421 are 


the two sections provided for destruction; S, 421 
has already been set out. 

[S2] Section 420 runs thus : 

"When any animal, food, drug, uton?i), or vessel is 
seized under S 419. it may. with the consent of tbe 
owner or tbe person in whose possession it was found, 
be forthwith destroyed ; or if such consent le not 
obtained, then, if any food or drug so seized ie of a 
perishable nature and is, in the opinion of the Executive 
Officer, the Health Officer and Assistant or District 
Health Officer or any Councillor or Alderman unsound, 
unwholesome or unfit lor human food or medicine, it 
may likewise be destroyed. The expenses incurred 
in taking any action under sob s. (1) shall be paid 
by the person in whose possession such animal, 
food, drag, utensil, or vessel was -at tbe time of its 
seizure." 

Two things appear dear from this analysis. The 
first is that the Legislature thought that both 
preventive action before sale and penal action 
after sale were necessary to secure the desired 
result—the protection of public health against un¬ 
wholesome food etc. The second is that the pre¬ 
ventive measures viz., seizure and destruction 
were to be taken very speedily. That is why 
under S. 419, officers may inspect and seize at 
any time by day or by night, and under S. 420, 
if consent of the owner or the possessor wa 3 
obtained, destruction may take place forthwith ; 
even if consent was not obtained, and the article 
be food or drug which is perishable, it may be 
likewise destroyed, if the Executive Officer, or 
Health Officer, and Assistant or District Health 
Officer or Councillor or Alderman, consider it 
unwholesome. Where action is not taken under 
8. 420, food or drug etc., seized shall be taken 
to a Magistrate as soon as possible after seizure, 
and if it appears to him unwholesome, he shall 
oause it to be destroyed. If anything is clear 
from the above, it is the importance the Legis- 
laturo attached to the urgency of speedy aotion. 
This alone precludes the possibility of any inten¬ 
tion of the Legislature that tho procedure of 
Courts of law for judicial determination should 
be followed, and explains why, unlike ss. 863 or 
881, 3.421 contains no provision for issuing any 
notice, or holding any enquiry, or hearing any 
evidence. 

[88] It is also dear that the Magistrate under 
8. 421 is in the cases of perishable articles of food 
or drug only an alternative authority to the 
Executive Officer,.the Health Offioer or Assistant 
or District Health Officer, or Councillor, Alder, 
man; but his functions under s. 421 ( 2 ) are 
fundamentally the same as the functions of the 
above-mentioned officers under s. 420. No person 
would dream of characterising the aotion taken 
by any of these officers "jndioial action”; if the 
same action is taken by a Magistrate, who has 
not got to follow any different procedure, how 
oan it become jadioial aotion ? 



52 Calcutta Abdoola Haroon & Co. v. Calcutta Corporation (Das Gupta J.) A. I, R. 


[9il These conclusions that the Magistrate 
acting under S 421 (2) is just au alternative to 
(the several corporation officers or a Councillor 
or au Alderman actiDg under 3. 420, aud that the 
law does not require the Magistrate to issue aDy 
notice, take any evidence, or hear any party 
before passing any order under s. 4-21 (2) make 
inevitable the further conclusion that the Magis¬ 
trate acting under S. 421 (2) is an executive 
officer and not a Court, and his order for destruc¬ 
tion i3 an administrative, and not a judicial 
order. This Court has, therefore, no jurisdiction 
to revise the order passed by a Magistrate under 
S. 421 (2), Calcutta Municipal Act. 

[85] Different considerations may arise as 
regards an order passed under 8. 421 (3) of the 
Act, awardirg compensation, but these do not 
in my opinion affect present problem; viz., 
whether an order uuder S. 421 (2) of the Act is a 
judicial or an administrative order. 

[86] I have approached the question as a res 
intigra, for, as far a3 I could find'out, there is 
no Indian decision as regards the nature of the 
order under S. 421 (2), Calcutta Municipal Act 
or any similar provision of any other Municipal 
Act of India. Two cases under the Food Adul¬ 
teration Act, where orders under eomewbat 
similar provision as embodied in S. 13 of that 
Act came before this Court are Sachinandaii v. 
Chairman, Midnapore District Board, 41 
C. W. N. 173 : (A. I. R. (27) 1910 Cal. 213: 41 Cr. 
L. J. 682) ; Banarasi Lai v. Chairman, Asan- 
sole Municipality, 42 C. w. N. 731. In neither 
of these cases, however, was the question of thi3 
Court’s jurisdiction raised or decided. It ha3 to 
be noticed that in both these cases, the order for 
destruction or forfeiture was passed by the 
Magistrate in the same proceeding in which 
some person was bemg tried for an offence under 
S. 6 Food Adulteration Act, so that the scope of 
an argument that the Magistrate in passing the 
order under S. 13 was not a Court wa3 consi- 
derably reduced. In Chundcr Kumar Biswas v. 
Municipal Corporation, Calcutta, 7 0. W. N. 
27 , an order for destruction of damaged rice 
passed by a Magistrate under S. 505 of the old 
Culcutta Municipal Act was set aside by this Court 
in its criminal revisional jurisdiction; but here 
also the question whether the Court has such 
jurisdiction wa3 not raised or decided. A large 
number of cases were oited before us on 8. 363 
of the Municipal Act. In only three of these, 
was the question of jurisdiction raised. In 1903, 
this was raised in Abdul Sainad v. Corporation 
of Calcutta, 33 cal. 287, but no decision, was re- 
corded. In fact, there is no discussion at all in 
the judgment of this point. In Ramgopal v. 
Corporation of Calcutta, 62 cal. 962 : (A. I. R. 
( 12 ) 1925 Cal. 1261 ), it was held that this Court 


bad jurisdiction to revise such an order as the 
Magistrate actiDg under s. 363 was a criminal 
Court or at least a civil Court. Two years later, 
in Krishen Doyal v. Corporation of Calcutta, 
51 Cal. 532 : (A. I. R. (14) 1927 Cal 509 : 28 Cr! 
L. j. 407), it was held by Suhraward> and Cam. 
miade JJ. that the Criminal Procedure Code did 
not apply to proceedings under 8.S63, Municipal 
Act, and that the observation of Sanderson 0. J. 
in Ramgopal Goenha's case : (52 cal. 962 : 
A. I. R ( 12 ) 1925 Cal. 1251) that the Criminal 
Procedure Code did apply to such proceedings, 
wt3 obiter, and not binding a9 an authority. It 
is not necessary for us to consider this question 
however; for supposing we are bound by authority 
to hold that a Magistrate acting under S 363 of 
the Act is a criminal Court, that authority is of 
no assistance for the decision of the question 
whether the Magistrate acting under 8. 421 ( 2 ) 
of the same Act is a Court, for as already point- 
ed out, the terms of 8 363 are substantially 
different from those of 8. 421. 

[87] Of more assistance are some English 
decisions, in which though the question whether 
the Court has jurisdiction to interfere with an 
order passed for the destruction of goods was 
not in terms raised, the question whether such 
an order under S. 117, Public Health Act is a 
judicial order or not, aDd whether it is necessary 
to hear witnesses, before passing an order for 
destruction came up for consideration. 

[88] Section 117 runs thus : 

“If it appears to the Justice that aoy animal carcase, 
meat, poultry, game, flesh, fish, fruit, vegetables, corn, 
bread, flour or milk so seized is diseased or unsouud or 
unwholesome or unfit for the food of man, he eball 
condemn the same, and order it to be destroyed or so 
disposed of as to prevent it from being exposed for sale 
or used for the food of man. and the person to whom 
the same belougs or did belong at the time of exposure 
for sale, or iD whom possession or on whose premises 
the same was found, shall be liable to a penalty not 
exceeding twenty pounds for every animal carcase or 
fish or piece of meat, flesh, or fish, or any poultry or 
game, or for the parcel of fruit, vegetables, corn, bread 

or flour or for the milk so condemned, or, at the dis¬ 
cretion of the Justice, without the infliction of a fine, 
to imprisonment for a term of not more than three 
months. 

The Justice who under this Bection is empowered to 
convict, the officer may be either the Ju lice who may 
have ordered tho article to be disposed of or'destroyed, 
or any other Justice having jurisdiction imlhe place. 

It is clear that the function ol the Magistrate 
under the first part of S. 117 is just the same as 
that of the Magistrate under 8. 421, Calcutta 
Municipal Act. In Walshaw v. Brighouse Cor¬ 
poration, (1899) 2 Q. B. 266 : 68 L. J. Q- B. 828) 
where the Magistrate condemned the meat under 
S. 117, Public Health Act, and the arbitrator 
held that the meat was sound, an argument 
that the decision of the Magistrate was a judi¬ 
cial decision was negatived. The observation of 
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Vaughan Williams L. J. reported at p. 292 may 
be noticed. After stating that there can be no 
doubt that the arbitrator acted within his juris¬ 
diction in finding that the meat was sound and 
the finding cannot be disputed by anyone inte¬ 
rested, he proceeds : 

"I understood at one time in the argument that it 
was meant to be suggested that there had been a judi¬ 
cial order condemning the -neat and determining its 
soundness. In my judgment the order for condemna¬ 
tion of the meat under S. 117 is nothing of the kind." 

The question came up in another form in Bater’s 
case, (1893) 1 Q. B. 679 ■ (62 L. J. M. 0. 107). 
Meat belonging to the appellant was seized by tbe 
Borough iDspeotors under S. 116 . Public Health 
Act, and carried before a justice. The appel¬ 
lant attended and brought evidence to show that 
the meat was sound. The Justice, alter hearing 
the evidence, refused to condemn the meat. The 
appellant deolined to receive it back. One of 
the questions whiob arose for decision was whe¬ 
ther the appellant was entitled to be repaid the 
costs inourred by him, in appearing before the 
Magistrate and bringing evidence to show that 
the meat was not un6t. The Court decided that 
he was so entitled, and there was nothing to stop 
the Magistrate from hearing evidence. It was 
observed, however, that it was entirely the Magis- 
trate’s discretion to hear any evidence or not. 
"The procedure by which the condemnation of 
meat takes place," it was observed "is no doubt 
to some extent anomalous, since it may take 
plaoe behind the baok of the owner, or if he is 
present without his being heard at all." 

[89] These observations of the English Courts on 
the provision of s. 117, Publio Health Act fortify 
me in the conclusion I have arrived at on a 
consideration of tbe provisions of s. 421, Munici¬ 
pal Act that the Magistrate acting under 8. 421 
( 2 ) is not a Court but is an executive officer and 
that his order is an administrative order and not 
a judicial order. 

[90] I agree that the rule be discharged. 

V,R-B - Rule discharged. 


A. I. R. (87) 1980 Caloatta 88 (0. N. 10.] 

G. N. Das J. 

Bholanath Chatterjee and another —Defei 

dants—Petitioners v. Chandra Shekhar Bha 

tocherjee—Plaintiff — Opposite Party. 

. 01 , v 'i Ral ° No - 105 of 1949, dooided on 2nd Septen 

m anS’l"? °; der «! Munsl, « Dubrajpnr (Birbhum 
D/- 20th Septembor 1948. 

Arbitration Act (1940), S. 39 (1) (vl)-Objectlon 
to filing of award _ Decision overruling them - 
Appeal lies though decision also directs decree t 
he passed in terms of award. ' 

toffc.2T* 1 , i Ma 8 ,in8 £ dec, * Ion overruling objectior 

£ *“?, 1 an s - 89 (l > < vi) - Th « 
that by tbe same order the Court also directed a decre 


to be passed in terms of tbe award does not take away 
tbe right of tbe aggrieved party to file an appeal in 
accordance with the provisions of S. 39: A. I. R. (35) 
1948 Pat. 207, Bel on; A. I. R. (1) 1914 Cal. 899 
and A. I. R. (28) 1941 Cal. 202, Ref . [Paras 1 and 2] 

Lala Eemanta Kumar and Sudhir Kumar Dutt 

— for Petitioners. 

Baidyanath Bannerjce and Profulla Kumar Chat¬ 
terjee — for Opposite Party. 

Order.— This rule was obtained by tbe de¬ 
fendant against an order of the Munsiff of 
Dubrajpur, District Birbhum, dated 28th septem- 
her 1948. By the said order the learned Munsiff 
overruled certain objections taken by the defen¬ 
dant to the filing of the award made on a refe- 
rence through the intervention of tbe Court and 
also directed that a decree be drawn up in terms 
of the award. The petitioner in this case did not 
file an appeal under S. 17, Arbitration Act 
because it is stated before me there was no ground 
for such an appeal. The complaint of tbe peti¬ 
tioner i9 against the order of the Munsiff over¬ 
ruling his objections to the filing of the award. 

An appeal lies against such a decision, under 
S. 39 (l) (vi), Arbitration Act. It is not disputed 
on behalf of the petitioner that ordinarily such 
an appeal was competent. What is contended 
for is that the appeal was not competent in thi3 
case because by the same order which overruled 
hia objections to tbe filing of the award the 
learned Munsiff direoted a decree to be passed 
in terms of the award. 

[ 2 ] In my opinion the fact that by the same 
order the Munsiff overruled the objections to; 
the filing of the award and also direoted a decree 
to be passed in terms of the award does not take 
away the right of the aggrieved party to file an 
appeal in accordance with the provisions of 
8 . 39. This view is supported by the deoision in 
the case of Sheocharan Mahton v. Sanichar 
Mahton , A. I. R. (35) 1948 pat. 207 :(26 Pat. 115). 
Before the enactment of the Indian Arbitration - 
Act 1940, under the analogous provision of the 
Code of Civil Procedure where an appeal lay 
against an order filing or refusing to file an 
award under 8. -104 (f), Civil P.O., in oases where 
the arbitration was not through the intervention 

of the Court, the mere faot that the objections 
to the filing of such an award were overruled by 
one and the same order by which a deoree was 
also passed in terms of the award did not pre¬ 
clude the party aggrieved by suoh an order from 
availing himself of the right of appeal whioh he 
had under 8. 104 (0(f), Civil P. 0. ( See the oases 
of Kshetra Nath v. Ushabala Dasi t 18 o.w.N. 
8 Q 1 : (a. I. R. (i) 1914 oal. 899) and Troilokya 
Nath y. Sukumar Bose , 44 o. w. N. 1084 : 

(A. I. R. (28) 1941 Gal. 202). ) 

[3] The petitioner's remedy was therefore to 
prefer an appeal againBt the order complained 
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in S. 37A (2) of the Act dcea not therefore attract the 


of before the proper Court. This rule is accor. 
iiogly discharged with costs, hearing fee one 
gold ruohur. 

[4l This order will not however stand in the 
way o( the petitioner preferring any appeal which 
he may choose to file against the order of the 
proper Court. 

V.B.B. Rule discharged. 

A. I. R. (37) 1950 Calcutta 54 (C. N. 11.] 

G. N. Das J. 

Kunja Behari Barman and others — Judg¬ 
ment-debtors—Petitioners v. Mritunjoy Pro- 
sad Roy Choudhury and ethers — Opposite 
Party. 

Civil Rules Nos. 345 and 346 of 1949, Decided on 1st 
September 1949, against order of Add!. Dist. Judge, 
Alipur, D/- 10th January 1949. 

(a) Bengal Agricultural Debtors Act (VII [7] of 
1936), S. 37A(2) — Question of limitation depending 
on date when possession was delivered to certifi¬ 
cate holder—Question is one of tact and cannot be 
raised at late stage. 

Where the question of limitation depends on the date 
when possession was delivered to the certificate holder, 
it is essentially a quest! >n of fact and ought nos to be 
allowed at a late stage, for extmple, before the District 
Judge after the case has gone back to him on remand 
by tha High Court. [Para 11] 

(b) Bengal Agricultural Debtors Act (VII [7] of 
1936). S 37A (2)- Limitation applicable to parties 
added is governed by S. 22, Limitation Act—Appli¬ 
cation under S. 37A tiled within time against certi¬ 
ficate holders—Lessees ot latter impleaded beyond 
period ol limitation—As against lessees, proceed¬ 
ings held commenced on date on which they were 
impleaded—Limitation Act (1903), Ss. 22 and 29. 

Bengal Act II [2] of 1942 which inserted S. 37A in 
the Bengal Agricultural Debtors Act is a local and 
special Act and the period of limitation applicable 
would, under S. 29 (2) (a) of the Limitation Act. be gov¬ 
erned. as regards parties added, by S. 22, Limitation 
A 0 t. [P«ra 11] 

Where, therefore, an application under S. 37 A. to 
which all the certificate holders were made parties, 
was made within one year of the date on which S 37A, 
came into force, but, on objection being raised by the 
certificate hoidere, their lessees were impleaded after 
mote than a year when S. 37A came into force: 

Held that in so far as the lessees were concerned the 
proceedings must be deemed to have commenced on the 
date on which they were impleaded. [Para 11] 

Annotation ('42 Com ) Lim. Act, S 29, N. 3, Pt. 3a, 

(c) Bengal Agricultural Debtors Act (VII [7] of 
1936) S. 37A (2)- Application under S. 37A — 
Names oi present occupiers need not be stated 
therein-Addition oi lessees beyond period ot limi¬ 
tation does not attract bar ot limitation—Limitation 
Act (1903), Ss. 22 and 29. 

In order that an application under S. 37A may be an 
effective application all that is necessary is to mention 
the names of the decree-holder and the landlord and the 
mortgagees who may come wiibio S. 37A (4) of the 
Act. It is not necessary to state in the petition under 
S 37A the names ol the alleged present occupiers or of 
the under raiyats. The addition of the lessees of tbo cer¬ 
tificate holders at a date beyond the period mentioned 


bar of limitation. [Para 11] 

Annotation: ('42-Com.) Lim. Act,S. 22, N. 15, Pt. 5. 

S. E. Das and Binode B.liari Ealdar 
• — for Petitioners. 

Chandra Sekliar Sen and Jajneswar J losumdar— 

for Opposite Party. 

Order—These two Rules are at tie instance 
of the applicants under S. S7 a, Bengal Agricul¬ 
tural Debtors Act. The facts are shortly these : 
The petitioners are agricultural tenants under 
the Bhowanipur Wards Estate the proprietors 
whereof are opposite parties Nos. 1 to 8 repre. 
sented by the Manager, Court of Wards. The 
petitioners held two tenancies and rents having 
fallen into arrears at the instance of the Bhowa- 
nipur Wards Estate two certificates for rent 
were issued and in execution of these certificates 
the two tenancies were brought to sale ou 24th 
January 1938. Possession through Court was 
taken on 17th June 1939. Section 87A, Bengal 
Agricultural Debtors Act- wa3 inserted by Bengal 
Act, II [2] of 1942, and came into force by a Noti¬ 
fication on 16 th June 1942. On 4th June 1943 
two applications which have given rise to the 
present revision cases were filed by tbo debtors 
under 8. 37 a of the Act. These two applications 
were registered as cases Nos. G25 (S) of 1943 and 
626 (s) of 1943 of the Special Debt Settlement 
Board of Diamond Harbour. The parties im¬ 
pleaded in these applications were the disquali¬ 
fied proprietors, namely opposite parties Nos. l 
to 8, represented by the Manager, Court of 
Wards. On an objection raised by the Manager, 
Court of Wards, opposite parties Nos. 6 and 7 
who are two of the disqualified proprietors were 
added as parties to the application, on 7th Sep. 
tember 1945. These two opposite parties filed 
an objection on the ground that they were lessees 
under the Wards Estate, the leases having be. 
come operative on 16th August 1939, that is, 
before the relevant date mentioned in S. 87A of 
the Act. On 24th November 1945 the Special 
Debt Settlement Board dismissed the applica- 
tions solely on the ground that the certificate- 
holder who was the auction-purchaser was not 
in possession on or after relevant date, that is, 
20 th December 1939. The other objections raised 
were overruled by the Debt Settlement Board. 
Against the order of the Debt Settlement Board 
the petitioners took two appeals to tbe Appel¬ 
late Officer. These were numbered as Debt 
Settlement Board Appeals Nos. 192 of 1945-1946 
and 134 of 1945-1916. On 27th June 1946 the Ap¬ 
pellate Officer allowed these oppeals. Against 
tbe order of the Appellate Officer four petitions 
in revision were filed before the District Judge, 
two of these were tiled by the Court of Wards 
being numbered as 160 of 1946 and 162 of 1946. 
Two other petitions wbioh were filed by opposite 



Konja Behari v. Mriionjot Prosad (G. N. Das J.) Calcutta 55 


1950 

parties N03. 6 and 7 were numbered as 15L of 
1946 and 153 of 1946. By an order dated 23rd 
September i947, tbe District Judge allowed all 
these petitions being of the opinion that the 
leases in favour of opposite parties Nos. 6 and 
7 were completed on 16th August 1939 and as 
suoh tbe applications under S. 87A could not be 
maintained. Against the order of the District 
Judge the petitioners filed only two petitions in 
this Hon'ble Court. On these petitions two Rules 
were issued by Mukherji J., being numbered as 
Civil Revision Cases Nos. 2067 of 1917 and 2063 
of 1917. It appears that in the petitions which 
were filed in this Court the number of thecorres- 
ponding revision petitions before the District 
Judge was given respectively as 150 of 1946 and 
161 of 1946. The corresponding numbers of the 
appeals before the Appellate Officer were given 
as 132 of 1946-46 and 134 of 1945-46. It would 
appear, therefore, that in tbe petitions filed there 
was a mistake in not putting down the numbers 
of all tbe revision cases which were filed before 
the District Judge but the number of the appeals 
which were filed before the Appellate Officer was 
correctly given in both the petitions. These revi- 
sion oases came on for hearing before Mukherji 
J. By his order dated 29th June 1943 the learn¬ 
ed Judge allowed these applications. In the 
course of his judgment it was observed that the 
real point for decision was not when sanction of 
the Board of Revenue was obtained to the grant 
of the two leases in favour of opposite parties 
Nos. 6 and 7 but when there wa9 a completed 
agreement for a lease. The Rules were accord, 
ingly made absolute and the casej were sent 
baok to the learned Distriot Judge for disposal 
according to law and in accordance with the 
direotions contained in the judgment. The learn, 
ed Assistant Government Pleader who appeared 
on behalf of the Court of Wards did not then 
raise any objection that there was an omission 
in tbe revision petitions to mention the correot 
numbers of the corresponding revision petitions 
before the Bistriot Judge. Tbe whole oase was 
heard on the merits and as I have already observ- 
ed an order in favour of the present petitioners 
was made by the learned Judge. 

[21 After the matter was received baok on 
remand by an order dated 10th January 1949 
the learned Additional Distriot Judge was of the 
opinion that the leases in favour of opposite 
parties nos. 6 and 7 were not completed before 
7th July 1940 that is, still after the relevant date. 
The learned Additional Distriot Judge, however, 
went on to observe that the applications of the 
petitioners before the Debt Settlement Board 
were barred by limitation, opposite parties Nos 6 
and 7 having been added as parties to the pro. 
oeedings after the lapse of the period of one year 


mentioned in S. 37A (2) of the Act. Against the 
order of the learned Additional District Judge 
the debtors moved this Court and obtained two 
Rules which are numbered a3 345 and 346 of 
1949. 

[3l Mr. S. K, Das appearing on behalf of the 
petitioners has contended that tbe learned Addi¬ 
tional District Judge was not entitled to go 
beyond the order of remand made by this Court 
and his finding on the question of limitation was 
therefore uncalled for and tbe learned Additional 
District Judge should have dismissed the petitions 
which were filed before him by the Court of 
Wards and by opposite parties nos. 6 and 7. 

[4l Before I deal with this contention it is 
neC933ary to consider two preliminary objections 
raised ou behalf of the Court of Wards by the 
learned senior G >vt. Pleader appearing on behalf 
of the Court of Wards. 

[6] The two preliminary objections are : ( 1 ) 
that no order can be passed in thesa revision 
cases because the names of opposite parties Nos. 6 
and 7 appear in the revision petitions as Wards of 
Court represented by the Manager, Court of 
Wards, and not in their personal capacities, 
notices of the Rule were however served on them. 
It would appear however that in the earlier 
revision cases, viz. 2067 and 2063 of 1947 opposite 
parties were described in the same way as they 
are in the present revision oases No objection 
was raised at the time as regards the iaoorreot 
description of the opposite parties. Wueu the 
matter went baok bsfore the Distriot Judge no 
grievance was male that the opposite parties had 
no opportunity of placing their oases before 
the Court. The whole case including the defence 
of tbe opposite parties Nos. 6, 7 has been heard at 
all stages of this litigation. 

[6] In these oiroumstanoes I am not inolined 
to accede to a teohnioal objection like this whioh 
would not advanoe tbe oourse of justioe. 

[7l ( 2 ) Theeeoond objection ie that in mention, 
ing the numbers of the revision oases before the 
Distriot Judge the petitioners have omitted to 
mention revision cases Nos. 162 and 163. This 
mistake also appears in tbe earlier revision oases 
but the correot numbers of the appeals before 
the Appellate Officer have been given in the 
present petitions and they were also given 
correotly in the earlier revision oases. If the 
correot numbers of the Debt Settlement Board 
oases and the oorreot numbers of the appeals 
before the Appellate Officer are mentioned, io my 
opinion, this Court is entitled to oonsider all the 
oases whioh wore filed at the instance of the 
present petitioners and the Court of Wards. Rules 
of procedure are meant not for the purpose of 
hindering justioe, The reoords were and are now 
before the Court and I do not feel pressed to 
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deny the petitioners the appropriate relief simply 
on the ground that somebody entrusted to draft 
tbe petitions made mistake in putting down two 
numbers on the revision petitions. If necessary, I 
would have allowed the petitioners to amend the 
present petitions but in my opinion this is not 
necessary as the correct numbers of the proceed¬ 
ings before the Debt Settlement Board and 
before the Appellate Officer have been correctly 
given. 

[8] Tbe two preliminary objections raised on 
behalf of the Court of Wards must therefore be 
overruled. 

[9l As regards the merits the learned Addi¬ 
tional District Judge has found that the leases in 
favour of opposite parties Nos. 6 and 7 were 
completed on 7th July 1940. This finding is based 
on two important pieces of evidence, viz., the 
memorandum of the Manager, Court of Wards, 
dated 15th April 1940 which clearly shows that 
the leases were not completed on that date and 
a eballan dated 7th July 1940 depositing the re¬ 
quisite amount. The finding of the Additional 
District Judge is therefore correct on the materials 
before him. 

[10] The learned Senior Government Pleader, 
however, contends that this is not the relevant 
question for enquiry under S. 37 A of the Act. 
The relevant enquiry is whether the certificate 
holder was in possession on the relevant date 
that is on 20 th December 1939 This point again 
was not raised by Assistant Government Pleader 
before Mr. Justice Mukherjee when the learned 
Judge heard Civil Revision cases Nos. 2067 and 
20C8 of 1947. But quite apart from this, it would 
appear from the record that it was assumed 
before Mukherji J. that possession followed the 
conclusion of the agreement. As the agreement 
was not completed till 7th July 1940, the posses¬ 
sion of the lessees, opposite parties Nos. C and 7 
did not begin till after that date. This conten- 
tion on behalf of the opposite parties must there- 
fore be overruled. 

[11] The only other question which remains 
for discussion is the question of limitation. As I 
have already indicated the question of limitation 
was not raised at any previous stages. It was, 
however, after the case had gone back on re¬ 
mand that the learned Additional District Judge 
thought that the application under 8. 37-A was 
barred by tbe special limitation contained in 
8. 37-A (2). Before I deal with this point, I may 
point out that the learned Additional District 
Judge was clearly wrong in thinking that the 
question of limitation in tbe present case is a 
pure question of law. Under 8. 37-A ( 2 ) an ap¬ 
plication is to be filed within one year of the 
date when the relevant Act being Act II [ 2 ] of 
1942 came into force or when possession was 


delivered to the certificate holder. The learned 
Additional District Judge 6eemed to think that 
the latter date synchronised with the former, an 
assumption for which there was no foundation 
in the records. The question of limitation may 
depend on the date when possession was deli- 
vered to the certificate holder. This is essentially 
a question of fact and in my opinion Mr. Das 
was right in contending that the question of 
limitation ought not to have been allowed to 
be raised at that late stage. But apart from this 
ground let us see the validity or otherwise of the 
objection raised by the Court of Wards I have 
already said that 8. 37-A came into force on 18th 
June 1942. The application under 8. 37-A was 
filed within time on 4th June 1943. To this ap¬ 
plication the certificate holders were all made 
parties. On objection beirig raised by the certi¬ 
ficate holders that they have granted leases to 
opposite parties Nos. 6 aDd 7 the latter were im- 
pleaded on 7th September 1945 which is more 
than a year from the date when S. 37-A came 
into force. It is contended that as opposite par- 
ties Nos 6 and 7 were added as partiee on 7th 
September 1945 the proceedings as against them 
must be deemed to have commenced on that 
date. This contention is correct, Act II [2] of 
1942 is a local and special Act aud the period of 
limitation applicable would, under 8. 29 (2) (a), 
Limitation Act, be governed, as regards parties 
added, by S. 22 , Limitation Act. In so far as 
opposite parties Nos. 6 and[7 are concerned, the 
proceedings must be deemed to have commenced 
on that date. The question, however, remains 
whether the application under 8. 37-A was a com¬ 
petent application in the absence of the alleged 
lessees. Rule 77 (a) of the Rules framed by the 
Local Government under the Agricultural Deb¬ 
tors Act prescribes a form for filing an application 
under S. 87-A. This is Form 19A. Appendix A 
of the revised form states that the names of 
certain persons have to be mentioned in dif¬ 
ferent columns. Column 3 requires tbe applicant 
to state the names and addresses of the deoree- 
holder or the certificate holder. Column 9 requires 
the applicant to state the names and addresses of 
the under-raiyats in occupation of the land at the 
date of sale Column 10 requires the applicant 
to mention the names of the present occupiers of 
land and the date from which and the title under 
which the occupants are in possession. Co¬ 
lumns ll and 12 require the applicant to mention 
tbe names of the landlord and mortgagees who 
may come within 8. 37-A ( 4 ) of the Act. Rule 77 
(bb) requires notice of the application to be eerved 
only on the decree-holders landlords and the 
mortgagees but not on the under-raiyats or the 
present occupires whose names and addresses are 
to be mentioned in columns 8 and 10 . 
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[ 12 ] In the above circumstance a it is obvious 
that in order that an application tinder S. 87- a 
may be an effective application all that is neces¬ 
sary is to mention the names of the decree-holder 
and the landlord and the mortgagees who may 
come within S. 87 A (4) of the Act. It was not 
necessary to state in the petition under S 37 a 
the names of the alleged present occupiers or of 
the under.raiyats. The addition of the alleged 
lessees, opposite parties nos. 6 and 7 at a date 
beyond the period mentioned in S. 37-A (2) of the 
Act does not attract the bar of limitation. The 
reasons given by the learned Additional District 
Judge, for allowing the petitions before him can¬ 
not, therefore, be sustained. 

[13] The result, therefore, is that these rules 
must be made absolute, the order of the Addi¬ 
tional Distriot Judge set aside and the applica¬ 
tions under a. 37 A, Bengal Agricultural Debtors 
Act are allowed. 

[14] The petitioners are entitled to their costs 
in these rules the bearing-fee being assessed at 
two gold mohurs in each case. 

v.r.b. Rules made absolute. 


A. I. R. (37) 1960 Caloutta 57 [C. N. 12 .) 

Sen J. 

Gopesh Chandra Pal and another—Accused 
—Petitioners v. Nirmal Kumar Das Gupta- 
Complainant—Opposite Party. 

Criminal Revn. No. 504 of 1949, Decided on 12th 
August 1949. 

(a) Penal Code (1860), S. 409-Banker- Persons 
working in bank are not bankers. 

Persona working in a bank are not bankers. There¬ 
fore 8. 409 baa do application in respect of an 
alleged criminal breach of truat by suoh persona. 

a , , . (Para 81 

Annotation : (46-Man.) Penal Code, S. 409, N. 3. 

(b) Criminal P. C. (1898), Ss. 253 (2) and *03- 
Rule obtained for quashing proceedings discharged 
S S oX/*?” 88Cd "T Subse< l ucn t application under 
tton ^ 18 n<>t barrcd ~ S * 403 has no applica- 

Where the rules obtained for quashing certain ori. 
mlnal proceedings are not pressed and, therefore, dis¬ 
charged, there ie no decision given on the merits and 
there is nothing in the Criminal P. O. whioh would 
prevent the petitioners from applying thereafter for a 
discharge under 8. 253 (2), before the trial Magistrate. 

7tV e m L no * uoh aa ™ judicata in oriminai 
trialfl. The only seotion whioh lays down a principle 
wbiob resembles the principle underlying the doctrine 
of res judicata is 8. 403, but that section has no appli¬ 
cation whatsoever to the caso in question. (Paia 4] 

Annotation : (’46 Man.) Criminal P.O.. 8. 253, N 4; 
S. 403, N. 8 and 18. 

(c) Penal Code (1860), Ss. 409and 405- Entrust- 
j~ Deposit in bank —. There is no entrustment 

*7 Relationship between bank and customer is that 
of creditor and debtor. 

Section 409 prumppores entrnstment. When a person 
opens a current account In a bank, there is no question 
of entrustment. The relationship between the bank and 


the customer is one of creditor and debtor. Hence there 
can be no case against a bank or it 3 officers for commit¬ 
ting an offence under S. 409 iD respect of the money 
deposited bv a customer*. A. I. R. (28) 1941 Ca*. 713 
and A. 1. R. (34; 1947 P. C. 44 , Rd. on. [i'ara 5] 

Annotation : (’4G*Man ) Penal Code, S. 40-3, N, S‘> 
S. 409, N. 3. 

(d) Penal Code (I 860 ). S. 403 — Cheque wrongly 
dishonoured —No misappropriation — Remedy lies 
in civil and not criminal Court. 

If a cheque is dishonoured, that does not connote 
misappropriation. Tbe remedy for a cheque being 
wrongfully dishonoured lies in the civil Court. This is 
not a matter which is to be tried by a criminal Court. 

[Para 6 ] 

Annotaton : ('46-Man) Penal Code, S. 403, N. 3; 
S. 405, N. 5. 

(e) Criminal P. C. (1898), S. 253 (2) — Bank 
olticers sought to be prosecuted for wrongfully 
dishonouring cheque — Case held fit for discharge 
of accused under S. 253 (2). 

Where tbe officers of a bank were sought to be pro¬ 
secuted in a criminal Court under S. 409, Penal Cede, 
for wrongfully dishonouring a cheque ; 

Held, that no ca 6 o of criminal nature coald be made 
oat against them and it wa3 a fit case for acting under 
S. 253 (2) and discharging the accused before evidence 
was taken. [Para 5] 

Annotation : (’46-Com.) Criminal P. C., S. 253, 

N. 6. 

O. Gupta Bhaya and Chintaharan Roy— 

for Petitioners. 

Prilibhusan Barman and Nalin Chandra Bancrjte 

—for Oppo ; it 6 Party. 

Order. — This is a rule obtained against an 
order passed by Sri K. 0. Banerjee, Police 
Magistrate, Alipore, rejecting the application by 
one Gopesh Chandra Pal for being discharged in 
certain proceedings under S. 409 read with S 120 B, 
Penal Code. 

[ 2 ] Tbe facts briefly are as follows: The 
complainant Nirmal Kumar Das Gupta opened 
a current account with the Mabaluxmi Bank. 
He issued a cheque in favour of Messrs. Dunlop 
Rubber Company on the Bank for the sum of 
Rs. 2000 odd on 6th September 1948. On 9tb 
September 1948, tbe complainant Nirmal Kumar 
Das Gupta received a telephone message from 
Messrs. Dunlop Rubber Company that the 
cheque had been returned by the Bank on the 
ground that the signature differed. Upon this 
the complainant went and saw tbe accountant 
of the Bank whose name is Lalit Sen and it is 
alleged that Lalit Sen told him that he should 
sign the oheque again and that there would be 
no trouble. The complainant signed the cheque 
again and it was preeented on 11 th September 
1948 but payment was again refused, this time 
on the ground that the Bank was not function¬ 
ing owing to a strike by the employees. The 
statement of tbe complainant is that those 
excuses for not meeting this oheque were false 
and frivolous and the Bank was trying to gain 
time for an application to the High Court under 
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the Companies Act and he alleged that on 
llth September 19iS Gopesb Chandra Pal the 
Managing Director, Rajani Datt, the Chief Ac¬ 
countant uni Lain Sen, the Accountant, misap¬ 
propriated his money dishonestly. This is stated 
in Para. 9 of the petition of complaint. In Para ll 
oi the petition of complaint, it is stated that the 
Managing Director and the Accountant abetted 
Rajani Dutt in the commission of the offence of 
misappropriation punishable uuder s. 103 . Penal 
Code and also of the offence of misappropriation 
punishable under S. 4C9, Penal Code. Toe com¬ 
plainant was examined by the learned Magistrate 
and in the last few lines of the examination his 
statement is recorded thus : ‘The said Bank as 
represented by the accused cheated me and also 
committed criminal breach of trust." 

[3l I have been at paiDS to mention these 
matters in detail in order to show that the com. 
plainant had a very hazy notion of who had 
cheated him or who had misappropriated bis 
money. In one paragraph he says that all the 
accused persoos misappropriated his money and 
in another paragraph he says that of the accused 
two of them abetted the other and finally in bis 
initial statement he says that the Bank cheated 
him aud committed criminal breach of trust. 
Upon this complaint being made, summonses were 
issued against Gopesh Chandra Pal, the Manag¬ 
ing Director, and Lilit Sen, the Accountant, 
under S. 109 read with S. 120B, Penal Code. 
Here, again, I would point out that tho learned 
Magistrate had a very vague idea of the mean¬ 
ing of 8. 409 Penal Code. Section 409, PeDal 
Code deals with criminal breach of trust by a 
public servant or by a banker, merchant, factor, 
broker, attorney or agent. Now, neither of these 
persons against whom summonses were issued 
were public servants, nor were they bankers. 
They were persons working in a bank and 
persons working in a bank are not bankers. 
Therefore s. 409, Penal Code has absolutely no 
application to this case. After the accused ap¬ 
peared a Rule was obtained from this Court for 
quashing tho proceedings against them. On the 
date of bearing of the Rule learned advooate 
appearing for the two petitioners stated that he 
was instructed not to proceed with the Rules. 
Upon that statement being made my learned 
brother Blank J. passed an order "The Rules 
are accordingly discharged.” Thereafter the 
petitioners moved the trial Magistrate praying 
tint they may be discharged under S. 253 (2), 
Criminal P. C., on the ground that no offence 
had been disclosed against them in the petition 
of complaint or the initial statement. The 
learned M ’gistrato refused the prayer and the 
present Rule has been obtained against that 
order. 


[ 4 ] On behalf of the complainant learned 
advocate contends that the previous Rules 
baviDg been discharged it was not competent for 
the petitioners to move the trial Court, nor was 
it competent for them to obtain a Rule from 
this Court. He contends that the grounds upon 
which a discharge has been claimed before the 
learned Magistrate are almost identical with the 
grounds given for tho issue of the present Rule. 
In my opinion this preliminary objection should 
fail. The Rules which were obtained were not 
pressed and no decision of the Court was given 
on the merits. There is nothing in the Code of 
Criminal Procedure which would prevent the 
petitioners from applying for a discharge under 
S. 253 ( 2 ), Criminal P. C,, before the learned 
Magistrate. There is no such thing as res judi¬ 
cata in criminal trials The only eection which 
lays down a principle which resembles the 
principle underlying the doctrine of res judicata 
is S. 403, Criminal P. C., but that eection has 
no application whatsoever to the present case. 
There may have been many grounds for learned 
Advocate appearing before Blank J., for not 
pressing the applications. I do not propose to go 
into the question why learned Advocate was 
instructed not to proceed with the Rules. The 
fact that he did not proceed with the Rules does 
not in my opinion debar the petitioners from 
moving the Magistrate for an order of discharge 
if such an order were permissible in the cir- 
cumstances of this case. 

[5l I shall now consider whether the learned 
Magistrate was right in refusing to disoharge the 
petitioner. The learned Magistrate says that the 
statements in paras. 8 and 9 in the petition of 
complaint are almost conclusive for the purpose 
of making out a oaEe prima facie under 8. 409 
read with s. 120B, Penal Code. I have dealt 
with this matter in the earlier part of my judg¬ 
ment and I have held that S. 409, Penal Code, 
has no manner of application to the facts of this 
case. The learned Magistrate goes on to say 
further that it is premature to order a discharge 
without hearing the evidence in the Case. In my 
opinion the learned Magistrate is wrong in this 
view. If ever there was a case for acting under 
S. 253 (2), Criminal P. C., and for discharging 
the accused at the earliest stage of the procee¬ 
dings before evidence is taken this caso is one of 
them. It should be remembered that when a 
person opens a current account in a bank, there 
is no question of entrustment. The relationship 
between the bauk aud the customer i3 one ol 
creditor and debtor. The bank is free to use the 
money deposited by the customer or constituent 
in any way it likes and is not bound to keep the 
money apart. No bank oan ever funotion if it 
was obligatory on it not to touch the money of 
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a person who makes a deposit in its current 
account. The bank is liable to pay the money 
to the customer when called upon bat until cal¬ 
led upon to pay it the bank is entitled to utilise 
the money in investment and in other ways for 
earning profit therefrom. On this ground also it 
is quite clear that there can be no case against 
the Bank or any of its officers for committing 
an offence under S. 409, Penal Code. Section 409, 
Penal Code, presupposes an entrustment and in 
the present case there was no entrustment. For 
this view I would refer to the case of S. Pak- 
rashi v. Emperor, 45 C. W. N. 1071 : (a. I. R. 
(28) 1941 Cal. 713) and also to the case of 
Attorney General of Canada v. Attorney-Gene■ 
ral to the Province of Quebec, 51 0 . W. N. 427 1 . 
(A. I. R. (34) 1947 P C. 44). 

(6) The main point for consideration is whether 
any money was entrusted to the persons who have 
been brought up for trial before the Magistrate. 
Obviously there was no such entrustment and 
there could not be any suoh entrustment. The 
money was paid into the Bank and not to these 
persons. It was not suggested that the money 
was handed over to either of these persons and 
that they put the money into their pockets. 
Learned Advocate for the complainant conten- 
dod that the ingredients of an offence punishable 
under s. 403 read with 8.120B, Penal Code, have 
been disclosed in the petition of complaint and 
in the initial statement of the complainant. 
Here, again, I must differ from this view. There 
is nothing in the petition of complaint or in the 
initial statement to show that there has been any 
misappropriation by the accused persons. If a 
cheque is dishonoured, that does not connote 
misappropriation. The remedy for a cheque be. 
iDg wrongfully dishonoured lies in the civil 
Gourt. This is not a matter which is to be tried 
by a criminal Court. It is curious that the lear¬ 
ned Magistrate has issued Eummons against 
Gopesh Chandra Pal and Lalit Sen. If there is 
any allegation which, if true, would establish 
their guilt, then Rajani Dutt would, it seems to 
me, be the obief villain of the piece because ho 
is the person who made the endorsement on the 
intimation slip that the signature differed Why 
he was left out I find it difficult to appreciate. 
Be that as it may, I am of opinion that on the 
facts stated in the petition of complaint and in 
the statement made in the initial deposition of 
the complainant no oase of a criminal nature 
has been made out against either of the acoused 
persons Gopesh Chandra Pal and Lalit Sen, 
Lalit Sen has not moved this Court against the 
order of the learned Magistrate. The present 
Rule baa been obtained by Gopesh Chandra Pal 
only. This Court however has the power to aot 
suo motu under 8. 489, Criminal P. 0., and in 


disposing of the case of Gopesh Chandra Pal I 
have also taken into consideration the cas9 of 
Lalit Sen. They both stand on the same looting 
so far as the question whether a criminal case 
has been made out by tbe complainant is con¬ 
cerned. 

[7) In these circumstances I discharge both 
tbe accused Gopesh Chandra Pal and Lalit Sen 
and make this Rule absolute. 

v.B.B. Accused discharged. 


A. I. R. (37) 1950 Calcutta 59 [C. N. 13.1 
R. P. Mookerjee J. 

Mritunjoy Das — Defendant 2 — Apioellant 
v. Sm. Sabitrimoni Dasi—Plaintiff — Des¬ 
pondent. 

A. F. A. D. No. 1918 of 1945, Decided on 11th 
August 1949, against decree of 1st. Addl. Dist. Judge, 
Zdlah Midoapore, D/- 29th June 1946. 

(at Civil P. C. (1908), O. 41, R. 4 - Scope and 
applicability ol — Rule 4 applies only where lower 
Court's decree proceeds on common ground. 

Order 41, R 4 applies only where the lower Court's 
decree proceeds on a common ground to all ihe defon- 
daots and not where the appellate Court wishes to pro¬ 
ceed on a common ground and reverse or modify the 
decree appealed (rotn in favour of all the defendants, 
even though some of the defendants may not be before 
the appellate Court: 14 W. R. 130, Foil.; 20 All. 6 and 
22 All. 3b6, Ref. [Para 8] 

Annotation : (’4i Com.) Civil P. G., 0. 41 R. 4 N. 3 

rt 2 . 

(b) Civil P. C. (1908), O. 41, R. 4_Order of abate- 
ment recorded—Rule 4 does not apply —tObiferl. 

(Obiter) —Wnere there is already an order of abate¬ 
ment recorded by the appellate Court, R. 4 is not at¬ 
tracted. [Para 10) 

Panchanan Ohoso and B. N. Duff—for Appellant. 
Bhola Nath Roy— for Respondent. 

Judgment. — Defendant 2 is the appellant 
in this Court and this appeal arises out of a suit 
for specific performance of contract. The plain, 
tiff’s case was that Uttar Manikpur Hitakari 
Bank, which is represented in these proceedings 
through its Seoretary, bad agreed to sell certain 
lands to the plaintiff under certain conditions. 
That offer was accepted but the Bank did not 
accept the amount and the property was sold by 
the Bank to defendant l. Hence the suit for 
speoifio performance. 

[ 2 ] Defendant 1 , the subsequent transferee 
from tbe Bank, filed a written statement denying 
all allegations of collusion with the Bank or its 
officers and further pleaded that he was a bona 
fide purchaser for value without notice of the 
alleged previous oontraot with the plaintiff. De- 
fendant 2 filed a separate written statement 
alleging that the plaintiff did not fulfil her part 
of the contract, time was of the essence of the 
contract, and denying all the other allegations 
made about oollusion and other statements. The 



GO Calcutta Mriicnjoy Das v. Sabitrimoni Dasi (R. P. Uoolcerjee J.) 


learned Munsif decreed the suit in part directing 
defendant 2 to execute and register a kohala in 
favour of the plaintiff in respect of the property 
in suit within a particular date and in default, 
the kobala wa- to be executed by the Court at 
the costs of defendant 2. An appeal was taken 
agaiDSt this decision by defendants 1 and 2 
before the Court of the District Judge. A cross- 
objection was filed by the plaintiff with a prayer 
that defendant 1 should also be directed to exe- 
cute and register the kobala jointly with defen¬ 
dant 2 . 

[3 Two points were raised before the learned 
District Judge. The first with regard to the fact 
whether there was any contract of a sale as as. 
sorted by the plaintiff and if so, whether the 
plaintiff bad fulfill* d her part of the contract 
entitling her to specific performance of the said 
contract. The second point taken up for consi¬ 
deration by the Court was whether the trial 
Court erred in not directing the execution of the 
kobala by defendant 1 jointly with defendant 2 . 
The first point was found against the appellant 
and the appeal was dismissed. With regard to 
the second point, the Court allowed the cross¬ 
objection directing both defendants 1 and 2 to 
execute the kobala. 

[ll A second appeal has been filed by defendant 
2, the Secretary of the Uttar Manikpur Hitakari 
Bank making the plaintiff as also defendant 1 
respondents to the appeal. During the pendency 
of this appeal in this Court, defendant 1 died 
and no steps were taken within 90 days by the 
appellant for bringing the heirs on the record. 
Subsequently, the appellant obtained a Rule from 
this Court (C R. 120! (s) of 1917) to show cause 
why the abatement should not be set aside and the 
heirs of defendant 1 brought on the record. This 
Rule came up for hearing on 19th February and 
was discharged. An application for setting aside 
the abatement and for substituting the heirs of 
the deceased respondent 2, was rejected. The 
further contention on behalf of the petitioner 
appellant that the heirs of the deceased respon- 
dent might be added as party respondents to the 
appeal was also disallowed. 

[ 5 ] On behalf of the respondents a prelimin- 
ary objection had been taken to the competency 
of the present appeal. It is contended that the 
appeal having abated, so far as defendant 1 is 
concerned, the present appeal is not properly 
constituted and ought to be dismissed. 

[G] On behalf of the appellant Mr. Ghose con- 
tends that under 0- 41, R. 4, Civil P. C., it is 
competent for this Court at this stage to hear 
the appeal and to give relief even to the dead 
defendant against the heirs of respondent 2, 
against whom the appeal has already abated. 


Rule 4 will be attracted only if "the decree 
appealed from proceeds on any ground common 
to all the plaintiffs or to all the defendants". As 
indicated already, defences a3 put forward by 
the two defendants were not identical. Defen. 
dant 1 had rested his case particularly, if not 
wholly, on the plea that he was a bona fide 
purchaser for value without notice of the earlier 
transaction. Defendant 2 , on the other hand, 
contested the claim of the plaintiff to obtain 
specific performance, because the plaintiff ha3 
failed to do or perform her part of the contract. 

[7l Mr. Ghose argues that the common 
ground on which both the defendants could and 
did resist the claim of the plaintiff was that the 
suit as framed impleadiDg the Uttar Manikpur 
Hitakari Bank as being represented by its Secre¬ 
tary, was bad in law. The suit is not maintain¬ 
able against the Secretary but ought to have 
been brought against the Bank registered under 
the Co operative Societies Act. 

[8] Under rule 4, the decree appealed from 
must proceed on a ground common to the defen. 
dants, but in this particular case the ground 
which is proposed to be urged in this Court, as 
being the common ground to all the defendants, 
does not find any place in the judgment of the 
lower Court far less being a ground on which 
the judgment was based. The view has been 
consistently held in thi3 Court ever since the 
decision in the case of Protab Chunder Dutt v. 
Kurlantssa Bibee, reported in 14 W. K. 130, that 
the relevant provision of the Code of Civil Proce- 
dure does not empower an appellate Court to exer- 
cise the power with which it proposes to base its 
own decision is common to all the defendants 
but only when it also finds that the deoision of 
the lower Court has proceeded on such common 
ground. It may be noted in passing that S. 337 
of the Code then in force, was in terms similar 
to R. 4 of 0 . 41 of the present Code. At p. 131 
Dwarkanath Mitter J observed as follows : 

"Seciion 337 of the Code ol Civil Prowdure saye, it is 
true, that an Appellate Court may, on the appeal of one 
defendant only, reverse the entire decree of the lower 
Court in favour of all the defendants; but that very 
section says that this power can be exercised only 
'when the decision of the lower Court baa proceeae 
upon a ground common to all the defendant*.* In the 
present case, the decision of the Munsif did not ana 
could not proceed upon a ground common to all the 
defendant?. The defences set up by them were alto¬ 
gether different from or.e another and whilst the plain- 
tifl whs bound to prove his bill of sale 03 against the 
defendant, Abedoonissa. ho was under no such obliga¬ 
tion so f»»r as the other defendants were concerned. Ine 
issue as to whether that bill of sale is a genuine in¬ 
strument or not was laid down by the Munsif, it is 
true, but that issue had been raised by the defendant 
Abtdunnissa alone, and she was the only party inte¬ 
rested in its adjudication Defendant 2 bad nothing 
whatever to do with it, for his defence was that he was 
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entitled to hold possession of tbe lands io question as a 
tenant of the plaintiff.” 

The separate defeDC63 filed in the present suit 
also indicate tbe different nature of the defence 
as put forward by the two defendants. Ic is only 
when the decree appealed against has proceeded 
upon a common ground to all the defendants, 
that is, when the Court below has made a decree 
against several defendants upon a finding which 
applies equally to all of them, that under the 
.relevant provisions any one of the defendants 
may appeal against the whole decree and the 
appellate Court may reverse or modify that 
decree in favour of all the defendants, even 
though some of those defendants may not be 
before tbe Court (vide Puran Mai v. Krant 
Singh, 20 all. 8: (1897 A. W. N. 154) and 
Chajju v. Omrao Singh, 22 all. 386: (1900 
A. W. N. 120). 

[9] On tbe facts of the present case, there is 
no escape from the conclusion that the ground 
which the appellant wants to urge in this Court 
as being a common ground for defendants 1 and 
2 was not urged or made the basis of the deci¬ 
sion of the Court below. Rule 4 cannot, there¬ 
fore, be attracted. 

[ 10 ] It is not neoessary in view of this deci¬ 
sion to go into the other points affecting the 
applicability of R. 4 of o. 41, Civil P. C When 
there is already an order of abatement reoorded 
by the Court, it has b^en decided in some earlier 
decisions that R. 4 cannot be attracted (vide 
Protap Chandra v. Durga Charan, reported in 
9 o. w. N. 1061 and Naimuddin Biswas v. 
M aniraddin, reported in 32 0. W. N. 299 : 
(A. I. R. (16) 1928 Cal 184).) 

[11] I must, therefore, hold that the appeal 
having abated against the heirs of the deceasad 
defendant I, defendant 2 is not competent to 
maintain this appeal. The appeal is accordingly 
dismissed with costs. Leave to appeal under 
cl. 16 , Letters Patent was asked for and refused. 

V,S,B> Appeal dismissed. 


&. I- R. (87) 1980 Caloutta 61 (C . N. 14.] 

Sen J. 

Express Dairy Ltd. — Appellant v. Corpo. 
ration of Calcutta — Respondent. 

Criminal Appeal No. 104 of 1949, Deoided on 10th 
August 1949, 

(a) Criminal P. C. (1898). Ss. 242 and 342 _ 
Accused being company-Court not absolved from 
following provisions of Ss. 242 and 342 — If com- 
pany is represented by agent such agent to be 
taken as accused. 


Abs Company is merely a jortdloal person, th 
obarge cannot be explainod to the Company Itself no 
oan the oompany personally make a plea The Compan 
oannot be personally examined in accordance with th 
provisions of S. 842. By reason of these ciroumstanee 


however the Court is not absolved from following the 
provisions of Ss 242 and 342. II tbe Company is re¬ 
presented by ngeot, then it is tbe duty of tbe Court to 
follow tbe provisions of Ss. 242 and 342 as if suoh 
agent were the accused. [Para 3] 

Annotation: C46-Com.) Criminal P. C., S. 242, 
N. 1, 2; S 342 N. 2, 17. 

(b) Criminal P. C. (1898). Ss. 242 and 342 _ 

Failure to observe—Entire trial vitiated _Defect 

not curable under S. 537 — Criminal P. C. (1898), 
S. 537. 

Failure to observe the provisions of Ss. 242 and 342 
would vitiate the entire trial, and the errors are not 
curable with tbe help of the provisions of S. 537: 
A. I. R. (14) 1927 Cal. 196, Rel. on : A. I. R. (34) 1947 
P. C. 67, Disting. [raras 5 A 6] 

Annotation: (’46-Com.) Criminal P. C , S. 212 N. 8, 
Pt. 1; S. 342, N. 35 Pt. 1. 

B. Das and Surathi Mohan Sanyal—(oi Appellant. 

Prafulla Coomar Banerjee — for the Crown. 

Debabrata Mukherjee and Sunil Kumar Basu 

—tor Respondent. 

Judgment.— This is an appeal by the Ex¬ 
press Dairy Limited against an order of convic¬ 
tion passed by 8ri N. K. Ghose, Municipal 
Magistrate, Caloutta, oonvicting the Company of 
having committed an offence punishable under 
8. 407 read with 8. 488, Calcutta Municipal Act. 
In short, the company was charged with storing 
for sale adulterated milk. The company has 
been sentenced to pay a fine of Rs. 500. Various 
defences were taken in the Court below. On tbe 
merits the defence was that the milk was not 
adulterated and in support of that various points 
were raised regarding the method of the esami- 
nation of the milk. 

[ 2 ) Having regard to the decision at whioh I 
have arrived, it would not be proper for me to 
consider tbe merits of the case. Mr. Das appear¬ 
ing on behalf of the oompany points out to me 
that there was no examination of the company 
in accordance with the provisions of S. 342, 
Criminal P. C. He further points out that the 
provisions of 8. 242, Criminal P. 0., were not 
also observed. On these grounds he says that the 
whole trial has been vitiated. HiB argument is 
that by virtue of the provisions of 8. 6, Criminal 
P. 0., tbe offence with which the Oompany has 
been oharged should have been tried in accor- 
dance with the provisions of the Code of Crimi- 
nal Procedure. On behalf of the Corporation 
Mr. Mukherjee contends that there has been 
substantial compliance with the provisions of the 
Code of Criminal Procedure and that the acousea 
has not been prejudiced by anything done by 
the learned Magistrate. On behalf of the Crown 
Mr. Banerjee adopts the contentions raised by 
Mr. Mukherjee. A further argument placed by 
them is that it is not possible to follow the pro. 
visions of Bs. 242 and 842, Criminal P. 0. inas- 
muoh as the acoused was merely a juridical 
person and not an aotual person. That being ao, 
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they contended that there could bo no personal 
examination of the Company under S 312, Cri¬ 
minal P. C., nor could there be auv explanation 
given regarding the offence charged to the com- 
pany personally in accordance with the provi¬ 
sions of s. 212 , Criminal P. C. 

[3] There can be no doubt that a3 the Com¬ 
pany is merely a juridical person, tbo charge 
could not be explained to the Company itself nor 
could the Company personally make a plea. It 
is also obvious for the reasons stated above that 
the Company could not be personally examined 
in accordance with the provisions of S. 342, 
,Criminal P. C. The question which arises is 
jwhether by reason of these circumstances the 
iCourt was absolved from following the provi. 
sions of Ss. 242 and 312, Criminal P. C. In my 
opinion tbe Court wa3 not so absolved. The Code 
provides in S. 205 for the appearance of an 
accused by his pleader. The word ‘ pleader ’ does 
not necessarily mean a lawyer engaged to 
argue the case but it includes an agent duly ein- 
powered to answer all questions on behalf of the 
accused. Now, in this case it wa3 possible for 
tbe Company to be represented by somebody 
and indeed no other means of appearance were 
possible. If the Company was represented by 
what I may term it3 agent, then it was the duty 
of the Court to follow the provisions of Ss 242 
and 342, Criminal P. C., as ii such agent were 
the accused. In the present case the Company 
authorised a lawyer to defend the case, but it is 
not at all clear that the lawyer was an agent 
of tbe Company for all purposes; that is to say, 
it is not quite clear that the lawyer was given 
tbo right to do all such thmgs as the Company 
could have done if it were a physical beiDg. 
From the record it appears that one Mr. Callo- 
den, tbe Manager of the Shop in Lindsay Street 
where the milk was seized, appeard on the date 
fixed for the trial. To neither of them was the 
charge explained in accordance with the provi¬ 
sions of S. 242 , Criminal P. C. I shall assume 
for the moment that Mr. Calloden was ern. 
powered to do all things which the Company 
could have done and that he wa3 a physical 
embodiment of tbe juridical person which was 
the Company. If that be so, it was tbe duty of 
the Court to state to Mr. Calloden the parti- 
oulars of the offence of which he was accused 
and to ask him if he had any cause to show why 
the Company represented by him should not be 
convicted. This is clearly laid down in 8. 542, 
Criminal P. C , which is in the following terms: 

" When the accused appears or is brought before the 
Magistrate, the particulars of tbe offence of wbioh 
he is accused shall be stated to him, and he fhall be 
a'ked if he has any cause to show why he should not 
be convicted; but it shall not be necessary to frame a 
formal charge.” 


Nothing of the kind was done by the learned 
Magistrate. What he has stated is as follows: 

“ Mr. N. B. Guba appears with Mr. CallodeD, Sales 
Manager of Express Dairy Co , Ltd., and denies tbe 
charge and says R N. Sharma does morning duty and 
looks after sales at tbe time, eto.” 

It is very difficult to understand what the learn, 
ed Magistrate means. Was he reproducing the 
statement of Mr. Guba or of Mr. Calloden? I 
am unable to decide this question. I find that ' 
the learned Magistrate has made no attempt to 
follow the Code of Criminal Procedure. He 
seems to be oblivious of the provisions of s. 5 , 
Criminal P. C. There is nothing in the record 
to show that the offence was ever explained 
-either to Mr. N. B. Guha or to Mr. Calloden, 
nor i3 it possible to find out who denied tbe 
charge. It is clear, therefore, that the provisions 
of S. 242, Criminal P. C., have not been followed. 

[ 4 ] I now turn to the consideration of the 
question whether the provisions of 8. 342, Cri¬ 
minal P. 0., have been followed. It is admitted 
on behalf of the respondent and the Crown that 
there has been no examination of anybody in 
accordanos with the provisions S. 842, Criminal 
P. C. 

[5] The next question for decision is whether 
the failure to observe these provisions of the 
Code would vitiate the trial, or whether these 
errors were of such a nature that they are cur- 
able with tbe help of the provisions of S. 537, 
Criminal P. C., on the ground that the accused 
has not been prejudiced by these errors of pro- 
cedure. It has been held by this Court that the 
failure to observe the provisions of 8. 242, Crimi¬ 
nal P. C., vitiates the entire trial; see the case 
of Gopal Krishna v. Matilal Singh, 51 cal. 
359: (A. I. R (14) 1927 Cal. 196: 28 Cr. L. J. 155). It 
has also been held in a long series of decisions 
that failure to observe the provisions of 9. 342, 
Criminal P. C., also vitiates a trial. It has been 
contended by learned Advocate appearing on 
behalf of the Corporation that the recent decision 
of the Judicial Committee in the case of Pulukuri 
Kottaya v King.Emperor, 510.W.N.474: (A.I.R. 
(34) 1947 P. C. 67 : 48 cr. L. J. 533), has really done 
away with these decisions and he contends that 
having regard to this decision it should bo held 
that these errors are curable'.by invoking the aid 
of S. 537, Criminal P. 0. In my opinion the deci¬ 
sion of the Privy Council has not decided that 
these decisions of tbe Indian Courts are incorrect. 

In tbe case before the Judicial Committee the 
question involved was whether the denial of the 
right given to an accused person by tbe proviso 
to°3.162, Criminal P. C., amounted to an illega¬ 
lity which vitiated the entire trial. The Judicial 
Committee held that failure to give the acoueed 
the benefit of the proviso to 8. 162 of tbe Code 
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was a serious matter, but that in the particular 
circumstances of that case the error was curable 
by S. 537, Criminal P. C., inasmuch as the accused 
bad not been prejudiced. It did not deal directly 
with the provisions of Ss. 242 and 342, Crimi¬ 
nal P. C. In passing, however, their Lordships 
made certain observations which are to be found 
at p. 479 of the aforesaid report, I may mention 
in this connection that Mr. Pritt appeared on 
behalf of the accused and contended that the 
error committed by the Crown wa3 incurable. 
He argued that a breach of a direct and. im¬ 
portant provision of the Code of Criminal Pro. 
cedure could not be cured and that it must lead 
to the quaBhing of the conviction. Their Lord¬ 
ships remarked that this argument found some 
support in two cases namely in the case of 
TirJcha v. Nanak, 49 ALL. 476 : (A.I.R. (14) 1927 
all. 360 : 28 Or. L. J. 29l) and In re Madura 
Muthu Vannian, 45 Mad. 820 : (A. I. R. (9) 1922 
Mad. 512 : 24 Cr. L. J. 124) in which the view 
was expressed that any failure to examine the 
accused under s. 342, Criminal P. C., was fatal 
to the validity of the trial and could not be cured 
under s. 637 of the Code. Their Lordships then 
expressed the opinion that the argument of Mr. 
Pritt waa based on too narrow a view of the 
operation of s. 637, Criminal P. C. They did not 
Bay that the failure to observe the provisions of 
B. - 842, Criminal P. C. was ourable under s. 537 
of the Code if it could be shown that it did not 
prejudice the accused; nor did they anywhere 
say that failure to observe the provisions of 8. 242 i 
Criminal P. 0. was curable under s. 637 of the 
Code if the error did not cause prejudice to the 
accused. I do not think therefore that this case 
is of much help to the respondent. The decisions 
regarding the effect of the non-observance of the 
provisions of ss. 242 and 842, Criminal P. C. 
therefore remain unshaken. 

16] I would further add that I am quite 
unable to appreciate how, s. 537, Criminal P. 0., 
can ever apply to a case where the provisions 
of 8. 842 of the Code have not been observed. If 
an accused person is oonvioted without the 
observance of the provisions of 8. 842 of the Code 
it would amount to a conviction of a person 
without properly hearing bis defence. In India 
the accused is not permitted to give evidence and 
the provisions of 8. 842 of the Code which give 
an opportunity to the accused to place before 
the Court in his own words his explanation regard¬ 
ing the faots appearing against him and to place 
before the Court in his own words what his defence 
is. This is a very important and fundamental right. 
Before a Court can find a person guilty it Bhould 
(hear what that person has to say. The failure to 
examine the acoused under 8. 84 Q, Criminal P. C., 
deprives the aooused of the right to place his 


entire defence before the Court and it amounts; 
to a fundamental error in a criminal trial, an 
error which cannot in my opinion be cured by| 
the provisions of s. 537, Criminal F. G. on the 
ground that there was no prejudice to the 
accused. 

f7] As regards the failure to observe the pro¬ 
visions of S. 242, Criminal P C. I have already 
said that this Court ba3 decided that the failure 
vitiates the entire trial and nothing has bGen 
said against this decision by the Judicial Com¬ 
mittee. As it is a decision of a Division Bench 
of this Court I am bound to follow it and no 
other reason is necessary to be given for holding 
that the trial is vitiated by reason of the non- 
observance of the provisions of s. 242, Criminal 
P. 0. 

[8] Having regard to what has been said 
above I hold that the entire trial has been 
vitiated. The order of conviction and sentence 
are set aside and the case is sent back for retrial 
de novo by Sri S. P. Chatterjee, Municipal Magis¬ 
trate, in the light of the observations made 
'hbove. 

[9] Mr. Das on behalf of the company under¬ 
takes that the company shall appoint a person 
to represent it at the trial for all purposes as if 
he were the company itself. 

D.H. Conviction set aside ; retrial ordered . 


* A. I. R. (87) 1950 Caloutta 63 (C. N. 15.) 
G. N. Das and Guha JJ. 

Jamuna Prosad—Defendant 2—Appellant 
v. Motilal Santhalia, Plaintiff and others— 
Respondents. 


A. P. A. D. No. 1426 of 1946, Deoided on 9th August 
1949, against decrea of Dist. Judgo, MaJda, D/- 29th 
March 1945. 

(a) Interpretation of Statutes-History of enact¬ 
ment can be gone into, if there is doubt in wording 
of particular section. 

In construing any Act of the Legislature, tho verbal 
construction of the particular section in question, if it 
be plain and simple, must govern tho Court in arriving 
at its conclusion- If there bo any doubt or difficulty 
in the wording of the partioular seotion in question an 
enquiry ie permissible into the history oi the enact¬ 
ment and any supposed dofeot in tho former legislation 
on tho subject which it wanted to cure: (18891 24 
Q. B. D. 218, Ref. [p tt ra 

* (b) Civil P. C. (1908) k O. 21, R. 73 - Purchase 
by pleader of decree-holder is hit—purebase is not 
nullity but only voidable. 

A purchase at auctiou sale in execution of a decree 
by a pleader of the deoreo-holder is bit by 0, 21 R 7V 

rVmr COn5 ’t arfli ; t p araa 21 and 26)' 

tfut the purohase is not a nullity but only voidable 

L t il rU,a sl S , ir ? te i lded ' or «**■•» of the deorie 
holder and the judgment-debtor and may be waived 

by them without any infringement of pnbllo right or 

Annotation : (’44-Com.) Civil P. 0., (flfl, R.' 73 , 
ri.* 
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(c) Interpretation of Statutes— Non-compliancc 
with statute, when amounts to illegality and irre¬ 
gularity. stated—Tests to distinguish illegality from 
irregularity, stated. 

It cannot be atlirmcd ns ft proposition of universal 
application that non compliance with every imperative 
provision of law renders the proceedings a nullity. The 
question depends on the nature, scope and object of the 
particular provision which has been violated. It is 
difficult sometimes to distinguish between an irregu¬ 
larity and a nullity, but the safest rule to determine 
wuai is an irregularity and what is a nullity is to see 
whether the party can waive the objection; if he can 
waive it. it amounts to an irregularity; if he cannot, it 
is a nullity : 35 Cal. Cl (F.B ), Rel. on. [Para 28] 

Rajendra Bhutan Bakshi, Gopal Chandra Ghose 
and Sxbakali Datjchx—(or Appellant. 

Chandra Sckiiar Sen and Khitindra Kumar Mittcr 

—for Respondents. 

Das J.—This appeal is at the instance of the 
defendant and is directed again3t the judgment 
and decree dated 29th March 1945 passed by 
Mr. P. P. I. Vaidyanathan, learned District 
Judge, Malda, affirming on appeal the judgment 
and decree dated 17th Novemher 1944 passed by 
Mr. S. C Cbakravarty, learned Subordinate 
Judge, Malda decreeing the plaintiff's suit. 

[2l The plaintiff’s case was that the disputed 
property appertained to 2 jamas held by the 
defendants under Sadek Reja. The latter insti- 
tuted a suit for rent and recovered a decree. 
In execution of the decree, the property was put 
up to sale and was purchased by Charu Chandra 
Sarkar, pleader of the decree-holder on 26 th 
March 1910. The judgment-debtor’s application 
for setting aside the sale failed. The auction 
purchaser Charu Chandra Sarkar took posses¬ 
sion through Court on 31th December 1940 and 
later sold the property to the plaintiff on lGtb 
December 1942. The plaintiff having failed to 
got possession, instituted the present suit for 
declaration of title and for possession. 

[31 Defendant 2 who contested the suit, plead¬ 
ed that the plaintiff’s vendor did not acquire 
any title by his auction purchase in view of the 
provisions of 0. 21. R. 73, Civil P. C 

[ 4 ] Both the Courts below overruled the de¬ 
fence and decreed the plaintiff's suit. Defen¬ 
dant 2 has preferred this appeal. 

[ 5 ] Mr. Bakshi appearing on bis behalf, has 
reiterated the ground taken in the Courts below 
and has contended that the prohibition contained 
in 0 . 21, R- 73, Civil P. 0. hereinafter called the 
Code, applies to a pleader of the decree-holder 
and makes the sale a nullity. 

[G] I may point out at the outset that no case 
of fraud on the part of the decree-holder has 
been proved in this case. 

( 7 ] The validity of the contention depends 
on the interpretation of 0. 21, B. 73 of the Code, 
which runs as follows : 

"No officer or other person having any duty to 
perform in connection with any sale, shall, eithor 


A. I. R. 

directly or indirectly, bid for, acquire, or attempt to 
acquire any interest in thf property sold.” 

[ 8 ] The corresponding S 292 of the Code of 
1862 did not contain the words “other person.’’ 

[9] The old s. 292 was construed in the case 
of Alagiri Sam 1 v. Ramnalhan, 10 Mad ill, to 
exclude a Vakil, on the ground that a Vakil 
cannot be regarded as an officer having any duty 
to perform in connection with the sale. 

[10] As a legal practitioner is an officer of the 
Court only in a limited sense, the view taken in 
the Madras oase may be supported on that 
ground. 

[11] The further question viz., whether a 
pleader ha 3 any duty to perform in connection 
with the sale, has to be carefully considered 
bearing in mind the principle underlying tho 
section and the intention of the legislation. 

[12] In the Transfer of Property Act which 
was also enacted in 1882, we find in 8.136, an 
express prohibition as regards legal practitioners 
buying or trafficking iD actionable claims. 

[ 13 ] The principle underlying both the sections 
is that persons contemplated therein should not 
be even exposed to tho suspicion that in the 
discharge of their duties, their conduct might be 
influenced by any personal consideration. 

[14] In construing any Act of the Legislature 
the verbal construction of the particular section 
in question, if it be plain and simple, must 
govern the Court in arriving at its conclusion. If 
there be any doubt or difficulty in tho wording 
of the particular section in question an enquiry 
is permissible into the history of the enactment 
and any supposed defect in the former legislation 
on the subject which it wanted to cure : Queen 
v Bishop of London, (1889) 24 Q. B. D. 213 at 
pp. 224, 225. 

[15] I now proceed to construe the section 
bearing in mind the principle underlying the 
section and the above rule of construction. 

[16] The main question is whether a pleader 
is a “person who has any duty to perform in 
connection with the sale”. Those words were 
construed in Shiam Lai v. Girraj Kishore, 49 
ALL. 292 ; (A. I. R. (14) 1927 ALL. 76), to be 
“intended to prohibit all those persons who have 
anything to do with the machinery of the sale 
or having any interest in the result of the sale. 
This view is consistent with the collocation of 
the rules preceding R. 73. 

[ 17 ] If thi 3 be the correct view of the relevant 
words in R. 73, it is difficult to say that the duty 
of the pleader of the decree-holder ends with the 
obtaining of the order for sale, as was supposed 
in In re a Pleader, I. L. R. (1946) Mad. 521 : 
(A. I. R- (33) 1916 Mad. 245: 47 Or. L. J. 708 F. B.b 

[18] Even after the order for sale i 3 made, 
the pleader has to see that tho sale proclamations 
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is duly served, that the sale is held on a day 
when the bids may be favourable to the decree- 
holder. He ha3 to apply for and obtain leave to 
bid on behalf of the decree-holder. He may pray 
for a resale under certain circumstances. In 
cases under Chap, xiv, Ben. Ten. Act, he ha3 to 
exercise the option given to the decree-holder 
under S. 165 of the Act. He i3 therefore not 
wholly unconnected with the machinery of the 
sale. 

[19] It ha3 been suggested that the words 
"any person who has any duty to perform in 
connection with the sale’’ refer to the persons 
entrusted with the holding of the Bale, e. g., an 
auctioneer, bailiff, etc. This would have the effect 
of narrowing down the scope of the rule and 
would be inconsistent with the purpose of the 
rule and would not prevent the mischief the rule 
wa3 intended to guard against. The decree-holder 
has been put under a limited ban from bidding 
at eale under B. 72. If his pleader is left un¬ 
restricted, it would leave the door wide open for 
evasion of R. 72. Moreover, the decree-holder’s 
pleader is in a fiduciary position towards the 
decree-holder, and, the principles enunciated in 
Nugent v. Nugent, (1908) 1 Ch. 546: (77 L. J. Ob, 
271) which was applied by this Coart in Jite- 
swari Dasi v. Sudha Krishna, 69 cal. 956 : 
(a. I. R. (l9) 1932 cal. 672), viz , that a person 
in a fiduciary position having special mean3 of 
knowledge actual or probable ought not to be 
allowed to buy or bid for the property without 
the leave of the Court and that nobody ought 
to be allowed to get into a position where his 
interest conflicts with his duty, should be kept 
in view in construing the seotion. 

[ 20 ] The decree-holder’s pleader settles the 
terms of the sale-proclamation and conduots the 
entire litigation on behalf of the decree-holder, 
he has special means of knowledge. He is in a 
position of confidence and should not allow him¬ 
self to be placed in a position where his personal 
interest may confliot with bis duty towards his 
olient. 

[ 21 ] In my opinion, a purchase by a. pleader 
of the decree holder is hit by o. 21 R. 73 of the 
Code. 

[ 22 ] Coming to the decisions, we have a deci¬ 
sion in Kamakhya Dutt Ram v. Shyam Lai, 
a. I. B. (16) 1929 oadh 235: (4 Lack. 635), where 
the purohase by a deoree-holder’s pleader was 
uphold. No reasons are given for the conclusion. 
On the other hand, the decision in Sunderbai v. 
Bapuna, a. i. b. (16) 1929 Nag. 305 : (ii6 i. c. 
65), seems to prefer the oppoeite view. The deci- 
flion in Shiam Lai v. Girraj Kishore, 49 all. 
292 : (A. L B. (14) 1927 ALL. 76), did not deoide 
the position of a pleader. The decision in In re 
a Pleader, i.l.r. ( 1946 ) Mad, 581: (a. I. B. (33) 

I960 C/9 & 10 


1946 liad. 245 : 47 Cr. L. J. 703 F. B ), following 
the earlier case in Alagirisami v. Ramanathan, 
10 MEd. ill, £akes a contrary view. The judicial 
decisions are thus not uniform. 

[23] In Subharayudu v. Kottayya, 15 Mad. 
339, the decree-holder successfully challenged a 
secret purchase by his pleader. The point now 
under consideration did not require a decision. 
Their Lordships quote with approval the follow¬ 
ing passage from Greenlaw v. King, (1840) 3 
Beav. 49: do L. J. ch. 129): 

"The question ia not whether there was fraud or co 
fraud, but whether the Court will permit a person 
standing in the fiduciary and confidential situation in 
which B was, to make himself an interested party in 
the very transaction which he as trustee wa3 bound 
most vigilantly to superintend." 


[25] The case of Nundeeput Mahta v. 
Alexander Shaw, 13 W. R. 209 (at p. 21l) (S.B.) 
on which Mr. Bakahi relied was a case of a 
joint purchase by the decree-holder and a plea- 
der of the judgment-debtor under suspicious 
circumstances, and did not touch the present 
question. The case of Aghorenath Chakravarty 
v. Ram Chandra Chakravarty, 23 cal. S05, was 
one where a purchase by a pleader for the judg¬ 
ment-debtor was held to enure for {ho benefit 
of the judgment-debtor on the principle that 
“it would be acting in violation of all rules of equity 
and good conscience if we were to hold that the defen¬ 
dant is entitled to maintain his purchase to the detri¬ 
ment of the plaintiff." 

The above cases illustrate the anxiety of the 
Courts to maintain the parity of the sales in 
auction. On similar grounds S. 66 of the Code 
forbids benami purchases at court sales. 


[26l The effect of the above decisions supports 
the view taken by me that a purohase at the 
auction sale by a pleader of any of the parties 
is liable to be set aside, as being in contravention 
of O. 21 , R. 73 of the Code. 

[27] This leads us to consider whether an 
auction purchase whioh is hit by 0 . 21 R. 73 
makes the sale void or voidable. 

[27a) Mr. Bakahi contends that the use of 
word shall makes the prohibition mandatory 
and renders the sale a nullity. 

[28] This broad contention is supported nei- 
ther by principle nor by authority. It cannot be 
affirmed as a proposition of universal applies- 
tion that non-compliance with every imperative 
provision of law renders the proceedings a 
nullity. The question depends on the nature, 
scope and object of the particular provision 
which has been violated. In Holmes v. Russell, 
(1841) 9 Dowl. 487, whioh was quoted with ap¬ 
proval in Ashutosh Sikdar v. Beharilal Kir. 
tania, 36 Cal. 61 at p.72 : (60. L. J. 320 F. B.) 
Coleridge J., observed as follows: 

"It is diffioult sometimes to distinguish between an I 
irregularity asd a nullity, but the safest rale to deter* 
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mino what is an irregularity and what is a nullity is 
lo see whether the party can waive the objection; if he 
can waive it, it amounts to an irregularity, if he caDnot, 
it is a nullity.” 

[29] The rule now in question is intended for 
ithe benefit of the decree-holder and the judg. 
ment debtor and may be waived by them without 
any infringement of public right or policy. 

[30] Judged in the light of the above princi¬ 
ples, the purchase by a pleader of the decree- 
holder is not a nullity but is merely voidable. 

[31] This conclusion is also supported by the 
fact that a purchase by the decree-holder whose 
position cannot be worse than that of his plea- 
der, is only voidable in the absence of a leave 
of the Court under R. 72. 

[32] In thi3 view, the purchase by Charu 
Chandra Sarkar which wa3 unsuccessfully 
challenged by the judgment-debtor, is binding 
on the defendant and the plaintiff has acquired 
a good title by his purchase from Cbaru Chan¬ 
dra Sarkar. 

[33] The only contention raised in the appeal 
fails. The appeal must therefore be dismissed 
with costs. 

Guha J.—I agree. 

R.G.D, Appeal dismissed. 


A. I. R. (37) 1950 Calcutta 66 [C. N. 16.] 
Blank and Lahiri JJ. 

Golam Rahman and others — Accused—Ap¬ 
pellants v. The King. 

Criminal Appeal No. 133 of 1919, Decided on 12th 
August 1949. 

(a) Criminal P. C. (1893), Ss. 234, 239 (d)-In 
furtherance of object of conspiracy to cheat, ac¬ 
cused persons forging large number of thumb im¬ 
pressions on pay sheets—Limitation in S. 234 held 
did not apply. 

Where in furtherance of the dominant object of the 
conspiracy to cheat, the accused persons were alleged 
to have forged a large number of thumb impressions on 
pay sheets and for these specific acts of forgery, charges 
under S. 467, Penal Code on 116 counts were framed 
against accused 0, on 105 couots were framed against 
accused &I and on 15 counts were framed against ac¬ 
cused A : 

Held that the case came under cl. (d) of S. 239 and 
that in such a case the limitation as to the number of 
offences contained in S. 234 Criminal P. C. did not 
apply: A. I. R (25) 1938 P. C. 130, Foil. [Para 15] 

Annotation: (’46 Com.) Criminal P. C.. S. 239 N. 7. 

(b) Criminal P. C (1898), S. 235-Charges ab¬ 
solutely clear and unambiguous—Accused not to 
be deemed to be prejudiced by mere plurality of 
counts. 

Where the chargee are absolutely clear and unam¬ 
biguous and etnctly in conformity with S. 233, Criminal 
P. C the accused cannot be deemed to have been 
prejudiced merely by the plurality ol counts. Where 

the accused committed 116 of!ence3 of forgery in pur¬ 
suance of the conspiracy to cheat: 

Held that one trial for all the different counts set 
out with sufficient clearness and precision was less pre¬ 


judicial and less embarrassing from the point of view 
of the defence: A. I. R. (12) 1925 Cal. 341, Ref. 

[Para 16] 

Annotation: (’46-Com.) Criminal P, C. S. 235 N. 5, 
Pt. 2. 

(c) Criminal P. C. (1893), S. 196A ^-Cogni¬ 
sable ofience punishable with imprisonment for 
two years or upwards—Subsidiary acts which are 
non-cognizable offences also alleged—Sanction not 
necessary. 

If the object of the conspiracy i9 a cognisable offence 
punishable with imprisonment for two years or up¬ 
wards no sanction is required under S. 196A (2). Thero 
is difference between the obje:t of a conspiracy and the 
mean3 adopted to achieve that object and if the object 
is not hit by S. 196A (2) it does not matter whether 
that object is sought lo ba attained by non-cognizable 
offences. The mere fact that the subsidiary acts, which 
arc means to the achievement of the principal object of 
the conspiracy, are non-cogni6ablo offences will not 
attract the operation of S. 196A (2) provided the princi¬ 
pal or ‘^dominant" object falls outside its scope. Where 
the principal objeot was to cheat which was a cognisable 
offeflee punishable with imprisonment for 7 years, the 
case does not fall within the mischief of S. 196A (2) 
and the fact that in the ebargo of conspiracy it is also 
alleged that for the purpose of cheating the accused 
committed forgeries of thumb impressions which aro 
oflentes under S. 467, Penal Code and non-cognisable 
offences does not attract S. 196A (2): A. I. R. (26) 1939 
Bom. 129 and A. I. R. (34)jl947 Cal. 32, Rel on, 

[Para J7J 

Annotation: (’49-Com.) Criminal P. C., S. 190A 
N. 1, Ptfl. 52, 8. 

(d) Evidence Act (1872), S. 73-Section applies 
to accused person—S. 342, Criminal P. C. does not 
make S. 73 inapplicable to criminal trials—Proce¬ 
dure oi taking specimen thumb impression of ac¬ 
cused in Court is legal—Evidence Act (1872), S. 45 
—Identification of Prisoners Act (1920), S. ^—Cri¬ 
minal P. C. (1898), S. 342. 

Section 73, Evidence Act is quite general in its terms 
and applies to all case sand there is no exception in 
favour of an accused person. If there is nothing in the 
Criminal-P. C. which precludes its application to cri¬ 
minal trials there is no reason why the plain language 
of the section should not be given its full effect. Sec¬ 
tion 342, Criminal P. C. doe3 not make S. 73, Evidence 
Act .inapplicable to criminal trials. The procedure 
followed in taking specimen thumb impressions of the 
accused under the direction of the Court is in strict 
compliance with S. 73 and S. 45, ill. (c), Evidence Act 
and also S. 5 of Act XXXIII [33] of 1920 : Case law 
discussed. [£ ar * 

Annotation: (46-Man.) Evidence Aot S. 73 N. 1; 
(’46 Com.) Criminal P. C., S. 342 N. 30; Identification 
of Prisoners Act, 3. 6 N. 1. 

(e) Evidence Act (1872), S. 45 -Finger-print ex¬ 

pert -Court to satisfy itself as to value of evidence 
of expert like any other evidence — Evidence of 
such expert is however more reliable than hand¬ 
writing expert. . 

It cannot be laid down as a rule of law that it is 
unsafe to base a conviction on the onoorroborated 
testimony of a finger-print expert. The true rule 
seems to be one of cautioD, that is to.say, the Court 
must not take the expert’s opinion for granted, but it 
must examine his evidence *in order to satisfy itseu 
that there can be no mistake, and the responsibility 
is all the greater when there is no other e\idenco to 
corroborate the expert. The Court caDnot delegate its 
authority to the expert but has to satisfy itself as to 
the value of the evideDCO^of the expert in the same 
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way as it mast satisfy itself a 9 to the value of any 
other evidence. Though the evidence of a handwriting 
expert is frequently found to be faulty, tbe evidence 
of a thumb impression expert i9 more reliable because 
with regard to finger-prints it has never been found 
that two finger prints are ident'cal in all respects: 
A. I. B. (18) 1931 Cal. -141, Expl. [Para 21J 

Annotation: (’46-Man.) Evidence Act S. 45 N. 6. 

S. C. Taluqdar and C. F. Ali—tor Appellant, 

Harideb Chatterji and N . K. Sen —for the Crown. 

Lahiri J.—In April 1949, the Government of 
Bengal received report3 from the Collector of 
Burdwan about acute economic distress in cer. 
tain parts of that district and sanctioned certain 
earns of money on various datea amounting to a 
total of about 4 lacs under the Famine Code to 
bo spent on Test Relief operations under the 
provisions of the said Code. These operations 
were carried on in 62 different centres through 
the District Board under the control of the Collec. 
tor between the months of April and July 1949 . 
The District Board, in its turn, carried out the 
operations by "Agents” who used to be employed 
on a commission basis. Purulia-Ambalgram road 
under P. S. Kethgram was one of the 62 Centres 
where Test Relief operation in the shape of earth 
work was taken up and one Gulzar Shaikh (who 
has since died) was employed as an agent at this 
Centre. Under s. 63 of ihe Famine Code read with 
para 6 0 f the Famine Manual, the Collector direc¬ 
ted that the Agent would employ his own men and 
the District Engineer would have to pay tbe 
Agent tbe following: (a) Cost of temporary staff 
employed and (b) Supervision allowance to the 
Agent [vide Collector’s order dated llth May 1949 . 

l (41)]. AotiDg under this order, the District 
l^Dgmeer authorised the Agent to appoint the 
following temporary staff ( 1 ) One Pay Master 
for every coo labourers, (a) one Work Sircar 
for S 00 labourers, (8) one dafadar for every 100 
labourers [vide Ex. 68 (i)]. To supervise the 

2* l th ®A g0nt l lhere wa3 to be a Supervisor 
under the District Board. The duties of the Agent 

m carrying out the works were specified in 

vanous circular orders and instructions issued by 

the District Engineer from time to time, as will 

appear from Exs. 68 (a), 68 (8). 68 (4) and 68 (6). 

The following were some of the more important 

dnt ,e8 of the Agents and Supervisors : (i) Men 

from neighbouring districts are not to be em. 

'°7 he t rel, ef works of the Burdwan Dis. 
l- u -.1 , gento 8hou,(i maintain a Muster Roll 

Siv! h il T ei by ® nperviaors in course of 
inspection, (a) Measurements of earth work are' 

^ ( eDt6 f d k dai ! y in Measurement Books to be 
b * th e Agents and they are to be 

“once aweek along with Muster Rolls 

and Paysheets to the District Engineer. U) 
Measurements are to be checked regularly and 
Muster Rolls are to be oheoked daily by Super- 


visors and their initials are to be affixed at the 
end of the entries of each date. (5) Entries in 
Measurement Books, Paysheets and Muster Rolls 
are to be made without leaving 8Dy blank space. 
Supervisors and Sub-overseera are to sign the 
paysheets and Muster Rolls whenever they visit 
any centre and corrections, if any, are to be 
signed by the Supervisor. 

[ 2 ] Exhibit 1 (29) shows that allowances at the 
rates oi 8, 6 aod i p. c. were sanctioned for the 
Agents upon daily labourers employed by them 
upto £ 00 , 601 to 2000 and above 2000 respectively. 

[3] Tbe system followed in carrying out the 
earth work was as follows: (a) Gangs of Coolie 9 
working in a centre and consisting of males, 
females and children were employed in different 
batohes working under a mate who was him¬ 
self a coolie and also a representative of the 
coolies working under him and used to receive 
payments on behalf of all the members of his 
gang on affixing his thumb impressions on pay¬ 
sheets. (b) Attendance of coolies used to be 
recorded in muster rolls maintained for the pur¬ 
pose and paysheets used to be drawn up showing 
the quantity of earth work done by each batch 
and the amounts of money paid by the Agent 
against the receipt containing the thumb impres¬ 
sion of the mate to whom the payment is 
supposed to have been made and also the signa¬ 
ture of the witness of payment, tbe signature of 
the barkar and a certificate by tbe Supervisor 
about the acouraoy of the entries, (c) Daily wages 
were to be paid at the rate of -/s/- for a male 
and ./e/. or ./i/. for a female labourer against 
a daily output of 100 cubit feet of earth work, 
(d) The Agent used to receive payments from the 
District Board on production of periodical ab- 
stracts of paysheets certified as correct by the 
supervisor. 

[4] One Santosh Kumar Bbattacharjya was 
the supervisor of the District Board and Ghulam 

£ hu,am Ho3iaiD . Abdul Based 
and Gora Chand Chakravarty were members of 

the tenoporary staff maintained by the Agent 

Gulzar bha.kh (deceased) in thePurulia Ambal- 

pur Section of the Test Relief operations. The 

B^bmittod^ ku f' 9 that the deceased Agent had 
submitted a bill for Bs. 16,732-12.6 claiming the 

amountas aotually spent by him against 21,09,822 
cubio feet of earth work done in thePurulia 
Ambalpur Seotion and had received an amount 

{J JJL n' 69 j m aeveral toatalmenta from the 
District Board on the strength of paysheets sub 
mitted from time to time. As a result of depart, 
mental enquiry, however, it transpired that the 
total quantity of earth work shown in the pay. 

♦k m! Ik 9 °° nsiderabl y in excess of the work 
toat had been actually done, that payments alleged 

to have been made to mates had been artificially 
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inflated by including the names of fictitious and 
non-existent persons in the muster rolls and by 
showing that a particular person had worked for 
a larger number of days than he had actually 
done and that payments were shown to have 
been made in the paysheets against forged 
thumb impressions and in this way the District 
Board had been cheated to the extent of a con¬ 
siderable sum of money. The prosecution case 
further is that the accused named above along 
with one Abadhus Majhi entered into a criminal 
conspiracy to cheat the District Board of Burd- 
wan by fabricating muster rolls and paysheets 
and making false entries as indicated above. One 
of the co-conspirators according to the prosecu- 
tion case named Bholanath Majhi, made a con¬ 
fession at the time of the investigation and he 
has been examined as an approver in the case. 
A finger-print expert and a handwriting expert 
examined thumb impressions and the bandwrit¬ 
ing appearing in the different paysheets and 
compared them with the specimen thumb impres- 
sions and handwritings of the different accused 
taken in Court and as a result of his examina¬ 
tion th9 fiDger-print expert gave it a3 his 
opinion that: (a) the specimen of the right 
thumb impression of the accused Ghulam Raha- 
man was identical with the finger-impressions 
in the pay sheets against the names of 109 mates 
who were named by the expert in bis evidence; 
(b) the specimen of the left thumb impression 
of Ghulam Rahaman wa3 identical with the 
thumb impressions in the pay sheets against the 
names of four mates; (c) the specimen of the 
right middle finger impression of Ghulam Raha¬ 
man was identical with the finger impressions 
in the pay sheets against the names of four 
mates; (d) the specimen of the right thumb im- 
pression of the accused Mirza Ghulam Hossain 
was identical with the finger impressions in the 
pay sheets against the names of 39 mates; (e) the 
specimen of the left thumb impression of the 
acoused Mirza Ghulam Hossain was identical with 
the finger impressions in the paysheets against 
the names of 66 mates; (f) the specimen of the 
left thumb impression of the accused Abdul 
Based wa3 identical with the finger impressions 
in the pay sheets against the names of 16 mates; 
(g) the specimen of the left thumb impression 
of the accused Gora Chand Chakravarty was 
identical with the finger impressions in the pay- 
sheets against the names of thirty-one mates. 

[6] We need not refer to the opinion of the 
handwriting expert; because nothing hinge3 on 
that opinion in this appeal and tbat opinion has 
not also been relied upon by the Court below. 

[6] Upon the aforesaid allegations all the 
four appellants named (l) Ghulam Rahaman, (2) 
Mirza Ghulam Hossain, (3) Abdul Based, (4) 


A. I, R, 

Santosh Kumar Bhattacharjya were placed on 
their trial on a charge under S. 120B, Penal Code 
and besides that common charge Ghulam Raha. 
man was specificially charged under s. 467 , Penal 
Code on 116 counts in respect of each thumb 
impression alleged to have been forged by him; 
Mirza Ghulam Hossain was similarly specifically 
charged under 8.467, Penal Code on 105 counts in 
respect of the thumb impressions alleged to have 
been forged by him; Abdul Based wa3 similarly 
specifically charged under S. 467, Penal Code on 
15 counts in respect of the thumb impressions 
alleged to have been forged by him; Santosh 
Kumar Bhattacharjya was also specifically charg. 
ed under 8. 420/109, Penal Code on eight counts. 
Besides these four persons Gora Chand Chak- 
ravarty, who has not appealed to this Court, 
was also placed on the trial on charges under 
Ss. 120 B and 467, Penal Code, the charge under 
8. 467 being on 31 counts and Abadhut Majhi 
who has been acquitted was charged under 
S. 120 B, Penal Code only. 

[7l It appears from the oral and documentary 
evidence in the case and it is not also disputed that 
the aocused Santosh was employed as the Super¬ 
visor under the District Engineer and bis duty 
was to sign the certificates in the pay sheets 
and generally to maintain the measurement 
books. The other four accused were members 
of the temporary staff employed by the Agent 
Gulzar Sheikh and no fixed duty was allotted 
to them and by turn one or other of them kept 
the mu3ter roll or drew up the pay sheets or 
signed as witnesses of payment. 

[8] Under notification No. 495J., dated 17th 
February 1947, issued by the Government of 
Bengal under S. 269 (1), Criminal P. 0., the 
trial wa3 held by the Additional Sessions Judge 
of Burdwan with the aid of assessors, and the 
trial went on from day to day for a period of 
nearly three months from 26th January 1948 to 
22nd April 1948. 406 witnesses were examined by 
the Court of the committing Magistrate and 357 
witnesses by the Court of Session, because some 
of tbe witnesses examined by the committing 
Magistrate had died and others were not available 
and tbe evidence of still others was tendered for 
cross-examination. Besides the oral evidence the 
prosecution produced hundreds of exhibits and 
sub-exbibits to prove the complicity of the diffe¬ 
rent acoused. As a result of the trial all the as¬ 
sessors unanimously found the accused Abadhut 
Majhi not guilty of the offences charged against 
him and the learned Additional Sessions Judge 
accepted tbat finding and acquitted him. With 
regard to the remaining five accused, two of the 
assessors found them not guilty of the offences 
and this opinion was rejected by the learned 
Judge. One other assessor found the accused Gora 
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Chand Chakavarty not guilty under 8. 120 B but 


guilty under 3 . 467, Penal Code and the other 
accused guilty of all the charges against them. 
The learned Judge rejected the opinion of not 
guilty under S. 120 B, Penal Code in favour of 
Gora Chand because the materials on the record 
do not afford any ground for differentiation be¬ 
tween the charge under 8. 120B and the charge 
under S. 467, Penal Code. The fourth assessor 
found all the accused except Abadhut Majbi guilty 
of all the charges against them and this opinion 
was accepted in its entirety by the learned Addi. 
tional Sessions Judge. In the result the accused 
Santosh Kumar Bhattacharjya was sentenced to 
to rigorous imprisonment for one year and to pay a 
fine of Rs. 160 for each of the two charges under 
Ss. 120B and 420/109 and in default of payment 
of the aggregate fine of Rs. 800 to suffer rigorous 
imprisonment for three months more. Ghulam 
Rahaman and Mirza Ghulam Hossain were sen¬ 
tenced to rigorous imprisonment for one year 
and to pay a fine of R3. 160 for each of the two 
charges under 8s. 120B and 467, Penal Code and 
in default of payment of the aggregate sum of 
bs. 800 to suffer further rigorous imprisonment 
for a further period of 3 months but the 
sentences of rigorous imprisonment to run con¬ 
currently; Abdul Based and Gora Chand Chakra, 
varty were similarly sentenced to rigorous 
imprisonment for six months and to pay a fine 
of Rs. ioo for eaoh of the two charges under 
ss. 120 B and 467, Penal Code and in default of 
payment of the aggregate sum of ns. 200 to 
Buffer rigorous imprisonment for an additional 
period of two months, the sentences of rigorous 
imprisonment to run concurrently in eaoh case. 
In awarding the sentences, the learned Judge 
very rightly took into consideration the impecu¬ 
nious condition of the accused and also the faot 
that they were helpless tools in the hands of the 
principal conspirator, the agent, named Gulzar 
Bheibh who had died. Id the case of Gora Chand 
Ohakravarty he rightly observed that this aeons- 
ed joined in the conspiracy at a very late stage 
and in the case of Abdul Based it was found 
that the number of instances in which he wa 9 
implicated were fewer. 

[9] Against the aforesaid order of conviotion 
and sentence the present appeal has been filed 
by four viz., Ghulam Rahaman, Mirza Ghulam 
Hossain, Abdul Based and Santosh Kumar 
Bhattaoharjya. Out of these four, again, Santosh 
Kumar Bhattaoharjya filed an application from 
jail praying for an order that his name might 

“ ol * from the category of the appellants 
as he did not desire to prosecute the appeal. This 
petition is dated nth September 1949, and the 
flignature of the petitioner is attested by the jail 
olerk, Sailendra Nath Biswas, 


[ 10 ] Mr. Taluqdar appearing in sapport of the 
appeal has raised the following points: (1) that 
the trial haa been vitiated by a misjoinder of 
charges because more than* three offences have 
been tried together at the same trial, and in 
support of tbi3 point reliance has been placed 
upon the well-known case of Subramania Iyer 
v. King Emperor, 23 I. A. 257:(25 Mad. 61 P. C.h 

( 2 ) Even if the joinder of charges be permissible 
under the law the accused in the present case 
have been bewildered by a plurality of charges 
and the prospect of a fair trial was endangered 
by the production of a ma9S of evidence tending 
by its mere accumulation to induce an undue 
suspicion against the accused and consequently 
the trial is bad. In support of this proposition 
reliance was placed upon the decision of the 
Bombay High Court in the case of Queen-Em¬ 
press v. Faldrapa , 15 Bom. 491 and the case of 
Alimuddi Naskar v. Emperor , 62 Cal. 258 : 
(A. I. R. (12) 1925 cal. 341 : 26 Cr. L. J. 487). 

(3) The prosecution under s. 120 B, Penal Code 
is invalid in the absence of a sanction under 
S. 196A, Criminal P. C. (4) The procedure of 
taking tbe specimen thumb impression in Court, 
as followed in this case, is not permissible under 
the law. (5) Undue importance has been placed 
upon tbe evidence of the finger-print expert 
which cannot be accepted unless it is corroborat¬ 
ed by other evidence. 

[11] On the merits of the case it has been 
argued that the evidence adduced by the prose¬ 
cution is unworthy of acceptance as a large 
number of witnesses examined in this caee were 
concentrated in a police camp and deposed at 
tbe dictation of the police and tbe evidenoe of 
the executive engineer, Ramnath Chatterjee (p.w. 
266 ) showe that his measurements are unreliable 
as they were undertaken about a year after tbe 
earth work bad been completed and after a 
substantial portion of tbe work done had been 
washed away by flood. It is urged that tbe defi¬ 
ciency in earth work found on measurement by 
the Executive Engineer is tbe foundation of the 
whole straoture of the prosecution case and if 
that foundation is found to be rotten the whole 
case fails. We propose to deal with the points 
raised, one by one. 

[ 12 ] On the first point about misjoinder of 
charges Mr. Chatterjee appearing for the Oi;own 
has strongly relied upon the decision of the 
Jndioial Committee in the oase of Babulal Chu- 
kani v. Bmperor, 06 I. A. 168: 42 c. w. N. 621: 
(A I. R. (26) 1938 P. O. ISO : 39 Or. L. J. 452), in 
which Lord Wright made the following obser¬ 
vations on 8. 2 SD (d), Criminal P. O. : 

"This oleas® Is expressly an exception from S. 233 
and enables a plurality of offenoes to be dealt with in 
the same trial. But it does not import either expressly 
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or by implication the limitation set out in S. 234 
according to which not more than three offences, of the 
same kind committed within the space of 12 months 
can be tried together or the limitation contained in 
S. 235 (1) under which more oSences than one commit¬ 
ted by the same person can only be tried together, if 
they are in one series of acts so connected together as 
to form the same transaction in which case there is do 
specific limit of number. Nor is there any limit of the 
number of offences specified in S. 239 (d). The one and 
only limitation there is tbit the accusation should be 
of otfeoces ‘committed in the course of the same trans¬ 
action .' It is enough for the present case to say 

that if several persons conspire to commit offences and 
commit overt acts in pursuance of the conspiracy (a 
circumstance which makes the act of each and all the 
conspirators) these acts are committed in the course of 
the same transaction which embraces the conspiracy 
and the acts done under it. The common concert and 
the agreement which constitute the conspiracy serve to 
unify the acts done in pursuance of it." 

r 13] Tbe charge of conspiracy as framed 
against all the accused in the present case runs 
as follows : 

' That you between 29th April and 17th June 1943, 

at Porulia.and at other places agreed with one 

another and with others to do or cause to be done ille¬ 
gal act?, viz., to cheat tbe District Board ol Burdwan 
and some of its officers by dishonestly inducing them to 
recommend pavments to, pass and deliver moneys on 
false bills to Guljar Sheikh, since deceased, which is 
an offence under S. 420, Penal Code, in connection 
with the test Relief operations on Purulia-Ambalgram 
Road Section and also for tint purpose to fabricate 
Muster Rolls and Pay Sheets and Abstracts by making 
false entries therein and committing forgeries of thumb 
impressions and signatures therein and also to fabricate 
Measurement Books and Abstracts of Pay Sheets, daily 
reports anl other documents and the aforesaid illegal 
acts, viz., fabrication of Muster Rolls, Pay Sheets, Ab3- 
tractj, etc., by making false entries, were done in pur¬ 
suance of tbe said agreement and thereby commuted 
an offence punishable under S. 120B, Penal Code." 

[14] In furtherance of the dominant object of 
the conspiracy the appellants before us are al. 
leged to have forged a large number of thumb 
impressions on pay sheets and for these specific 
acts of forgery, charges under S. 467, Penal Code, 
on 116 counts were framed against the appellant; 
Gbulam Rahaman, charges under S. 467 on 105 
counts were framed against the appellant Mirza 
Ghulam Hossain and charges under S. 467 on 
15 counts were framed against the appellant 
Abdul Based. A sample of tbe specific charges 

under S. 467, Penal Code, is given below: 

' that you on or about 8th May 1943 ...... forged a 

certain document purporting to ba a valuable security 
to wit, a pay sheet Ex. 19 (5) by putting your finger 
imprC-Bsion Ex. 19 (5f) purporting to be tbe left thumb 
impression of Sadu Ram with intent that fraud may be 
committed upon tbe District Board and its officers by 
acting upon tbe pay sheet with a forged tinker impres¬ 
sion as a genuine one and thereby committed an offence 
punishable under S. 467, Penal Code, etc." 

[16] It is remarkable that each of these 
specific charges which were 236 in number 
against the three appellants Rahman, Hossain, 
and Based specifically mentions the thumb im- 


A. LB. 

pressioa which is alleged to have baen forged, 
the piy sheet on which it was affixed and also 
the purpose for which it wa3 forged. The com. 
munity of purpose which “serves to unify” the 
specific acts and makes them parts of the same 
transaction is the intention to cheat the District 
Board and the modus operands is the forgery 
of tbe thumb impressions of different persons on 
th9 different pay sheets. It is therefore clear that 
the present case comes under cl. (d) of 8. 239 , 
Criminal P. C. and we are bound by tbe decision 
of tbe Judicial Committee to hold that in such a 
case the limitation as to the number of offences 
contained in s. 284, Criminal P. C. does not 
apply. Tbe first point about misjoinder of charges 
must therefore be overruled. 

[16] Tbe second point relates to the alleged 
bewilderment of the accused resulting from a 
plurality of charges. Mr. Taluqdar has argued 
that even if the joinder of so many charges iB 
permissible under the law it is improper as it 
tends to prejudice the accused. In support of this 
proposition Mr. Taluqdar cited tbe decisions of 
Queen-Empress v. Faktrappa, 16 Bom. 491 and 
Alimuidi Naskar v. Emperor, 62 cal. 263 : 
(A. I. R. (12) 1925 cal. 341 : 26 Cr. L. J. 487). 
The Bombay decision does not really support the 
proposition for which it was cited, because in that 
case it was held that the different criminal acta 
charged against the four accused were not parts 
of the same transaction within the meaning of 
S 3 . 235 and 239, Criminal P. 0. of 1832 and it was 
held that the accused were likely to be bewil¬ 
dered by having to meet many “disconnected" 
charges. It was pointed out that the alleged cri¬ 
minal acts were "separated by distinct intervals 
of time and place" and that the "identity of 
oiroumstances" required to constitute one trans- 
action was "impaired by differences of time, 
place and persons present”. We have not been 
able to find in this decision any support for the 
view that even if the joinder of charges be per¬ 
missible under the law, a plurality of charges is 
improper as it bewilders tbe accused. In the 
case of Alimuidi Naskar v. Emperor, 52 cal. 
253 : (A. I. R. (12) 1925 Cal. 341 : 26 Cr. L. J. 
4 S7) seven offences of murder were combined in 
one charge and Mukherji J. observed at p. 264 

n3 follows: _ , . 

“then first part of S. 233. Criminal P. 0. lays down 
that for each distinct offence there shall be a separate 
charge. This provision is mandatory, and seven dine- 
rent charges should have been framed for these seven 
offences of murder which appear to have been huddled 
into the first count as it stands.” 

His Lordship then points out that tbe joinder of 
several charges was permissible in that case in 
view of the fact that the offences were commit¬ 
ted in pursuance of one conspiracy. Still however, 
the accused were prejudiced by reason of the 
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fact that several charges of murder were huddled 
into one count as it appeared from the evidence 
that there was no foundation for the charges as 
regards most of the accused. The case before us 
avoids the mischief pointed out by Mukberji J. 
by including each offence of forgery in a separate 
count. The sample of the charge under S. 467, 
quoted above, shows that each offence was set 
out with sufficient clearness and precision against 
each accused and that there was no ambiguity 
or obscurity with regard to the accusation the 
accused had to meet. We have not been able to 
read the decision in Alimuddi Naskar's case , 
52 cal. 253 : (A. I. R. (12) 1926 Cal. 341 : 26 
cr. I/. J. 487), as laying down the proposition 
that even in a case where ths oharges are abso¬ 
lutely clear and unambiguous and strictly in 
conformity with s. 233, Criminal P. 0., the 
accused must be deemed to have been prejudiced 
merely by the plurality of counts, the proaeou- 
tion case being that the appellant Ghulam 
Rahman (to take only one instance) committed 
116 offences of forgery in pursuance of the con¬ 
spiracy to oheat the District Board. We fail to 
see how the prejudice to him would have been 
less if he had been put on trial in 39 different 
cases with three counts in each. On the contrary 
we think that one trial for all the different 
counts set out with sufficient clearness and pre¬ 
cision is less prejudicial and less embarassing 
from the point of view of the defence. We are 
accordingly unable to give effeot to the second 
point raised by the appellants. 

[17] The third point is that the prosecution 
under s. 120B, Penal Code, is invalid for want of 
sanction under s. 196A, Criminal P. 0. It is ad- 
mitled that sub-s. (l) of 8 . 196A, Criminal P. C. 
•does not apply to the present oase and the only 
question is whether it comes under sub-a. (2) which 
•requires that the object of the oon9piraoy must be 
to commit either a non-cognisable offence or a 
cognisable offence not punishable with death, 
transportation or rigorous imprisonment for a 
term of two years or upwards. If the object of 
the conspiraoy is a cognisable offence punishable 
with imprisonment for two years or upwards no 
sanotion is required under S. 196A (2). From the 
charge of conspiracy set out above, it is dear 
that the principal object was to cheat the Dis¬ 
trict Board whioh is an offence under S. 420, 
Penal Code and a cognisable offence punishable 
with imprisonment for 7 years. Such a oase does 
not fall within themisohief of sub-s. (2) of 8.196A. 
It is true that in the oharge of conspiraoy it is 
also alleged that for the purpose of cheating the 
accused committed forgeries of thumb impressions 
whioh are offences under 8. 467, Penal Code and 
non-cognisable offences. The mere fact that the 
subsidiary aofcs, which are means to the achieve. 


« 

ment of the principal object of the conspiracy, 
are non cognisable offences will not attract the 
operation of S. 1S6A (2) provided the principal 
or ■'dominant" object falls outside its scope. This 
principle was laid down by the Bombay High 
Court in the case of Ram Chandra Rango v. 
Emperor, a. I. R. (26) 1939 Bom. 129: 41 Bom. 
L. R. 93 : 40 Cr. L. J. 679) and followed by a 
Division Bench of this Court presided over by 
Blank and Ellis JJ. in the case of Paresh Nath 
v. Emperor, 47 Cr. L. J. 710 : (A. I. R. (34) 1947 
Cal. 32). The result of these authorities, with 
which we respeotfully agree, is that there is dif-! 
ference between the object of a conspiracy and! 
the means adopted to aahieve that object and if 
the object is not hit by s, 196A (2) it does not 
matter whether that objeot is sought to be at- 
tained by non-cognizable offences. Accordingly 
we hold that S. 196A, Criminal P. C. does not 
apply to the present case and the third point 
fails. 

[18] The fourth point of law raised in the 
appeal relates to the legality of taking specimen 
thumb impressions in Court. Mr. Taluqdar has 
argued that this procedure is wholly unwarrant¬ 
ed and relied upon Bazari v. King.Emperor, 
1 Pat. 242 : (A. I. R. (9) 1922 Pat. 73), where it 
was observed that there is no law whioh autho¬ 
rises a Court to ask the aooused to do something 
which may have a tendency to incriminate them. 
It is remarkable that in this oase the attention 
of the Court was not invited to 8. 73, Evidence 
Act. This decision was dissented from by the 
same High Court in the cases of Basgit Singh 
v. King.Emperor, 6 Pat. 305 :(A. I. R. (16) 1928 
Pat. 129:28 Cr. L. j. 850) and Zahuri Sahu v. Em¬ 
peror, 6 pat. 623: (A. I. R. (16) 1928 Pat. 103 : 28 
Cr. L. J. 1028) in whioh reliance was placed upon 
8. 6 of Act xxxiu [83] of 1920. (Identification 
of Prisoners Aot) which authorises a Magistrate 
for the purpose of any investigation under the 
Criminal Procedure Code to direot finger im¬ 
pression to be taken. In the oase of Public Pro - 
secutor v. Kanda Sami, 60 Mad. 462: (a. I. R. 
(14) 1927 Mad. 696: 27 Or. L. J. 1251), the Madras 
High Court has dissented from the view taken 
by the Patna High Court in Bazari’s case, (l pat. 
242 : a. i. r. (9) 1922 Pat. 73) and held that it is 
not illegal or improper for a Magistrate to direot 
the finger print of the accused to bo taken in the 
course of a criminal trial where he is oharged 
with the offence of forgery of a finger print. The 
Bombay High Court has taken the same view as 
the Madras High Court in the oase of Emperor 
v. Ram Rao, 66 Bom. So*: (a. I. r. (ig) 1933 
Bom. 406: 83 or.L.j. G66). In the oase of Superin¬ 
tendent and Remembrancer of Legal Affairs, 
Bengal v. Kiran Bala Dasi, reported in 80 
0. W. N. 873: (A. 1. R. (13) 1926 Cal. 631 ; 27 
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Cr. L. J. 409), C. C. Ghosh and’Duval JJ., it was 
held that the procedure of directing the speci¬ 
men of the thumb impression of the accused to 
be taken was permissible under 8. 5 of Act 
XXXIII [331 of 1920 as also under illustration (c) 
of S. 45, Evident Act but no reference was made 
to the provisions of S. 73, Evidence Act. In 
Kisliori v. Emperor , 39 c. w. n. 986 : (a. i. r. 
(22) 1935 cal. 303 : 36 Cr. L. J. 92i), there was a 
difference of opinion between Lort-Williams and 
Jack|JJ. on the question whether S. 73, Evidence 
Act applied to such a case although it was not 
necessary for the learned Judges to decide the 
point. The obiter dictum of Lort Williams J. was 
to the effect that it was doubtful whether the 
word "person” in S. 73 applies to an accused 
person whereas the obiter diotum of Jack J. was 
to the effect that 8. 73 does apply to the accused 
in a criminal trial. The question of the appli. 
cability of S. 73 to the accused in a criminal 
trial was decided in the affirmative by a Full 
Bench of the Rangoon Eigh Court in King - 
Emperor v. Nga Tun Alaing, 1 Rang. 769 : 
(A. I. R. (11) 1924 Rang. 115 : 26 Cr. L. J. 108 
F. B.) where it was pointed out that S. 342, Cri- 
minal P. C„ does not prevent the application of 
S. 73, Evidence Act to a criminal trial. Young 
C. J. observed as follows: 

“Section 342, Criminal P.C. relates only to oral ques¬ 
tioning of the accused and doe3 not prohibit a direction 
to him to make a thumb impression, any more than it 
prohibits a direction to him to face a witness in order 
that he may be identified." 

Seotion 73, Evidence Act is quite general in its 
terms and applies to all cases and there is no 
exception in favour of an accused person. If 
there is nothing in the Criminal Procedure Code 
which precludes its application to criminal trials 
we do not see any reason why the plain langu- 
age of the seotion should not be given its full 
effect. The operation of any other Act is, of 
couree, expressly saved by 8. 2, Evidence Aot. 
Wo agree with Young C. J. that 8. 342, Cri¬ 
minal P. C. does not make S. 73, Evidence Act 
inapplicable to criminal trials. We accordingly 
hold that the procedure followed in taking spe- 
cimen thumb impressions under the direction of 
the Court is in strict compliance with 8. 73 and 
8. 45, ill. (c), Evidence Act and also 8. 5 of Act 
XXXIII [33] of 1920. The fourth point raised by 
Mr. Taluqdar is accordingly overruled. 

[19] We have now to address ourselves to 
the question whether the evidence on the record, 
which i3 voluminous, i3 sufficient to justify the 
order of conviction and sentence. [After discus- 
sing the evidence and holding that the charges 
under S. 4G7, Penal Cede and conspiracy were 
proved his Lordship proceeds.] 

[ 20 ] There is an approver in the caso whose 
name is Bholanath Majhi and who ha3 been 


examined as p. w. 6. Before his examination in 
Court he made a confession which is Ex. 2 . He 
has proved the association and common concert 
of the different accused for the purpose of cheat¬ 
ing the District Board by forging thumb impres- 
eions and showing inflated numbers and figures 
in Muster Rolls and Pay sheets. From the dis- 
cussion of the prosecution evidence on the 
heads of forgery and also of conspiracy we are 
satisfied that his evidence has been corroborated 
in material particulars by independent and relia¬ 
ble evidence. The best corroboration of the 
approver’s evidence comes from the acts of the 
accused in affixing their thumb impressions 
against the names of fictitious persons and also 
against the names of living persons who never 
worked. 

[ 21 ] On behalf of the appellants, Mr. Taluq- 
dar strenuously argued that the evidence of the 
finger-print expert is unworthy of acceptance 
and in any case it is unacceptable without cor¬ 
roboration. On the first branch of this argument 
it is said that the so-called expert is not a real 
expert, and his omissTbn to take photographs 
of the impugned thumb impressions has vitiated 
bis conclusions. From the evidence of the 
expert it appears that be received training at 
the Finger Impression Bureau in Calcutta under 
the D. I. G. C. I. D. and passed the exami- 
nation and since 1939 he has been serving 
in that department. At the time he examin¬ 
ed the thumb impressions of this case he had 
nearly seven years’ experience. With regard to 
photographs it appears that P. W. 242 confined 
his opinion only to those thumb impressions in 
which the ridges are quite clear and distinct and 
avoided any opinion with regard to thumb im¬ 
pressions which are blurred or smudged in which 
cases photographs are necessary. For example 
the expert did not give any opinion with regard 
to Exs. 26 and 29 which are blurred. This pre- 
caution eliminates the possibility of any mistake 
resulting from the omission to take photographs. 
We have carefully gono through the evidence of 
the expert and we have also compared some of 
the specimens with the disputed thumb impres¬ 
sions with the help of magnifying glasses to test 
the conclusions arrived at by the expert and 
without pretending to have any expert know¬ 
ledge, we caD say that we are in general agree¬ 
ment with the opinion of the expert. The 
learned advocates appearing for the defence also 
did not point out any thumb impression with 
regard to which the opinion of the export might 
be said to bo erroneous. In these circumstances 
we cannot reject the testimony of the expert as 
unacceptable. Mr. Taluqdar next contended that 
at all events, no conviction can be based upon the 
opinion of the expert without oorroboration by 
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independent evidence, and relied upon the deci¬ 
sion in the case of Earendra v. Emperor , 35 
0. W. N. 863 : (A. I. R. (18) 1931 Cal. 441 : 32 
Cr. L. J. 1001), where S. K. Ghose J., sitting with 
Lord. Williams J. observed as follows : 

"I do not think that it cao ba laid down as a rule of 
law that it is unsafe to base a conviction on the uncor¬ 
roborated testimony of a finger print expert. The true 
rule seema to be one of caution, that is to say, the 
Court must not take the expert's opinion for granted, 
but it must examine bis evidence in order to satisfy 
itself that there can be no mistake, and the responsi¬ 
bility is all the greater when there is no other evidence 
to corroborate the expert.'* 

We respectfully agree with the observations 
quoted above but in our judgment they only 
mean that the Court cannot delegate its autho. 
rity to the expert but has to satisfy itself as to 
the value of the evidence of the expert in the 
Bame way as it must satisfy itself as to the value 
of any other evidence. We have to point out, 
however, that in the case before ua it cannot be 
eaid that there is no evidence to connect the 
accused except the evidence of the expert. From 
the evidence which we have discussed above it 
will appear that fmger prints of imaginary per. 
sons and finger prints of persons,who exist but 
never worked, were affixed to the pay sheets and 
the evidence of the expert was utilised only for 
the purpose of connecting the different accused 
with the different faked thumb impressions. 
Moreover the thumb impressions with which we 
have to deal are not casual or accidental 
ones but deliberately affixed for the purpose of 
giving a valid discharge to the Agent. We can¬ 
not also lose Bight of the fact though the 
evidenoe of - a handwriting expert is frequently 
found to be faulty, the evidence of a thumb im- 
pression expert is more reliable, because with 
regard to finger prints it has never been found 
that two finger prints are identical in all res- 
peots. As already indicated, we have for our. 
selves tested the opinion of the expect examined 

in this case and we accept his evidence as reli¬ 
able. 

[ 22 ] Mr. Taluqdar has also argued that the 
foundation of the prosecution case is the defioi. 
enoy of the earthwork undertaken in the course 
of the Test Relief Operations and as the prose, 
cation has failed to prove any deficiency the 
whole case fails. The evidence of the Executive 
Engineer (p. w. 256) Ram Nath Chatterjee has 
been placed before ns in this connection and it 
has been pointed out that he took measurements 
about a year after the earthwork had been 
completed and after a considerable portion of 
the work done had been washed away by flood 
and rain. It is undoubtedly true that it appears 
from the evidence of p. w. 266 Ramnath Chatterjee 
who was the Executive Engineer from May 1939 


to June 1944, that he submitted hi3 report in July 
1944 whereas the 'charges framed agaiD3t the 
appellants cover the period beginning from 29th 
April 1943 and ending with 17th June 1943. It is 
also true that portions of the work done had been 
washed away by natural causes; but the Execu¬ 
tive Engineer gave bis opinion about deficiency 
after making an allowance of isi p. c. for sink¬ 
ing, wastage etc. But the more serious objection 
to this argument is that it does not form the 
subject-matter of any of the charges against any 
of the appellants. Far from being the foundation 
of the prosecution case it may be said that the 
prosecution case does not suffer in the least if 
this part of the evidence be totally excluded from 
consideration. From Ex. 1 (29) it appears that 
the remuneration of the Agent depended on the 
number of coolies employed by him and the 
prosecution case, as far a3 we have been able to 
understand it, is that the Agent used to draw 
larger amounts of money than were really due 
to him by falsely and dishonestly inflating the 
number of coolies and the amounts paid to them. 
The samples of the charges which we have quo¬ 
ted in an earlier part of the judgment will con¬ 
firm this conclusion. 

[23] The last argument of Mr. Taluqdar i 9 
that a large number of witnesses examined by 
the prosecution in this case were concentrated in 
police camps and they deposed at the dictation 
of the police and as such their evidence is un¬ 
worthy of acceptance, This argument was dealt 
with by the learned Judge in his judgment and 
we have nothing to add to what has been said 
by him. As has been pointed oat by the learned 
Judge these witnesses are illiterate and improvi¬ 
dent village folk for whom suitable accommoda¬ 
tion could not be found in the town. The learned 
Judge accepted only so much of their evidence 
a9 received oorroboration from other reliable evi. 
dence on the record. In oar opinion this was the 
most proper thing to do in the circumstances of 
the present case. 

[ 34 ] A feeble attempt was made to prove that 
the approver’s evidence as to the complicity of 
the appellants has not been corroborated by any 
independent evidence and that the appellants 
were not named by the approver in his oonfession 
Ex. 2 . With regard to the former, it is sufficient 
to state that the prosecution evidence which we 
have already disoussed will show that it does not 
bear a moment’s scrutiny. The evidenoe adduced 
by the proseoution is eo strong that the findings 
arrived at by the Court below oan be supported 
even without any reference to the approver’s evi- 
denoe. With regard to the oonfession it is dear 
that it purports to give only a bare outline of the 
proseoution case without the details. As we have 
acoepted the evidence of the finger print expert 
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and tbe evidence of other witnesses to have pro¬ 
ved that the names of imaginary persons were 
introduced into the muster rolls and pay sheets 
it does not matter whether or not the appellants’ 
names were mentioned in the confession. 

[ 25 ] The result of the foregoing discussion is 
that the appellants have been rightly convicted. 
On the question of sentence we find that thelear. 
ned Judge took into account, tbe fact that the 
appellants committed the offences under pressure 
or poverty and that they were mere tools in the 
hands of the principal offender Gulzar Sheikh 
who has died. In this view of the matter wo do 
not think we shall be justified in interfering with 
the sentences passed by the Court below. 

[ 2 G] Before parting with this case we desire to 
place on record our grateful appreciation of the 
assistance we have received from Mr. Harideb 
Chatterjee who has taken enormous pain3 in pla¬ 
cing before us a very helpful analysis of the huge 
mass of documentary and oral evidence produced 
by tbe prosecution. 

[27] The appeal is accordingly dismissed. The 
appellants will surrender to their bail bonds and 
serve out the remaining portion of their sentences. 
Wo have not specifically dealt with the case of 
tho appellant Santosh Kumar Bbattacharjya 
because he has withdrawn his appeal. 

Blank J.—I agree. 

DU, Appeal dismissed. 

* &.I.R. (37) 1950 Caloutta 74 [ C . N. 17.) 

Harries C. J. and Sinha J. 

& 

Bhulan Singh and others—Appellants v. 
Clancndra Kumar Roy Clioicdhury—Respon - 
dents. 

A. F. 0. D. Nos. 114, 115, 11G and 117 of 1949, 
Decided on 23rd August 1949, from decrees of Baner- 
jee J., D/- 12th May 1919. 

* Houses and Rents— Rent Control Legislation 
—Landlord "bona fide requiringiprcmises for re¬ 
building”—Meaning of—Landlord honestly requir¬ 
ing premises for re-building is suflicient—Pre¬ 
mises need not require re-building—Tests to be 
applied—Case where landlord requires premises 
for his own occupation and case where he requires 
it lor rebuilding must be distinguished — West 
Bengal Premises Rent Control (Temporary Provi¬ 
sions) Act (XXXVIII [38] of 1948), S. 11 (l)(i). 

Proviso (f) to S. 11 (1) of tho Act does not mention 
premises requiring rebuilding. W hat it states is that 
6ub-s. (1) shall have no application if the landlord 
requires the premises bona fide lot rebuilding. Tbe 
state of tbe promises therefore is not an essential factor 

in tbe case. , , I?* 1 ™ 14 ) 

The premises are bona fide required by the landlord 
for tho purpose of rebuilding if Ihe landlord honestly 
requires them for that purpose. Tbe equivalent of the 
phrase “bona fide” is “honestly”. It refers to the state 
of tho landlord’s mind. The landlord, therefore, will 
be entitled to possession as against the^tenant if he 
establishes that ho honestly requires the premises for 


rebuilding. It cannot be inferred that the landlord’s 
intention wa; not honest merely because he had not 
got permits for cement and steel before he brought the 
ejectment suit against the tenant. If he honestly 
believed that steel and cement would be available the 
moment he was in a position to use such materials, 
then he would be acting perfectly honestly in bringing 
the suits. [p aras 15 & 19J 

1 here is a considerable difference between what a 
landlord has to establish when he sets oat to prove that 
he reasonably requires premises for his own occupation 
and when he sets out to prove that he requires premises 
boDa fide for rebuilding. A man who could be satisfac¬ 
torily accommodated in three or foar rooms cannot 
possibly ‘honestly’ require twenty rooms for his occu¬ 
pation. Whether the landlord really needs the accom¬ 
modation is a test of his honesty. [Paras 21 & 22] 

If a landlord genuinely intends to rebuild an old 
and somewhat dilapidated premises and ha3 the means 
to do so, it can be said that he bona fide requires tbe 
premises for rebuilding, because they caDnot be rebuilt 
until he obtains possession and demolishes the existing 
structure. [Para 23) 

E. N. Sanyal—ior Appellants. 

Atul C. Gupta —for Respondents. 

Harries C. J —These are four appeals from 
deorees of Banerjee J. sitting on the Original 
Side of this Court, made on 12th May 1919 in 
ejectment suits. The plaintiff.respondent in 
each of these appeals purchased certain premises 
known a3 No. 30 Kali Krishna Tagore Street 
in the year 1938. These premises were let to a 
number of tenants—including the four appel 
lant3. Notices to quit were served on each of 
the four appellants and on 14th January 1949 
ejectment suits were filed by the plaintiff res¬ 
pondent against each of the four appellants. 
These suits were tried together by Banerjee J. 
sitting on tbe Original Side, as tbe facts were 
common to each case. The learned Judge even* 
tually came to conclusion that the plaintiff was 
entitled to possession as against each of the 
four defendants and accordingly made decrees 
for ejectment in each suit. It is from these four 
decrees of ejeotment that the present appeals 
have been filed. 

[ 2 ] The short point involved in eaoh of these 
appeals is whether having regard to the terms 
of s. 11 (1) (f). West Bengal Premises Rent Con- 
trol (Temporary Provisions) Act, 1948, tho plain¬ 
tiff landlord was entitled to possession as againt 
these tenants. 

[ 3 ] As I have said earlier, the plaintiff who 
was a trustee under a trust deed, acquired these 
premises in 1938. It i3 to be observed that the 
plaintiff is also the chief beneficiary under this 
tru 3 t. According to the evidence, the premises 
were old and in tbe year 1939 before the War 
and long before these Ront Control Acts were 
thought of, the plaintiff applied to tbe Corpo- 
ration of Calcutta for sanction to rebuild these 
premises and in the month of March 1939 the 
Corporation accorded a preliminary sanotion 
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to rebuild. In September 1939 the second World 
War broke out and it is not surprising to find 
that the plaintiff did not proceed with his 
intention to rebuild. However, he paid on 4th 
May 1942 an encroachment fee amounting to 
Bs. 5,500 which would entitle him to build 
certain projections to the proposed building which 
he otherwise could not have done, and some¬ 
time during the month of May the Corporation 
gave their final sanction to the rebuilding of 
these premises. 

[4] Nothing however was done presumably 
owing to the War. On 27th March 1948, the Cor¬ 
poration of Calcutta issued a notice on the 
plaintiff and the occupiers drawing attention 
to the dangerous condition of this building and 
demanding that certain repairs should be done 
immediately, otherwise they would be done by 
the Corporation and charged to the plaintiff or 
the occupants. 

[6] On 2nd April 1948, the plaintiff entered into 
an agreement with a firm of contractors know 
•as Messrs. A. K. Sircar & Co. Ltd. to rebuild 
these premises in accordance with the plan 
sanctioned by the Corporation. In the month 
of June 1948 an application was made for a per. 
mit for the necessary cement and in September 
1948 an application was made for the necessary 
steel which should be required for the construc¬ 
tion of this building. 

[6] It appears that permits could not be 
granted then and the plaintiff was told to make 
ft further application in Maroh of the following 
year. In consequence, rebuilding could not be 
commenced and on 8th November 1948, the plain- 
tiff applied to the Rent Controller for sanotion 
to bring ejeotment proceedings against the ten- 
ants. The plaintiff alleged that he required 
possession as he bona fide required the premises 
for rebuilding. This permission however was 
refused by the Rent Controller. 

[7] On 1st December 1948, the new West Bengal 
Premises Rent Control (Temporary Provisions) 
Act, 1918 came into foroe and under that Aot no 
previous permission of the Rent Controller to 
bnng a suit was neoessary. Accordingly on 8th 
December 1948, notices to quit were served on the 
tenants and on 14th January 1949 four suits were 

bled against the four appellants on the.original 

side of this Court. On 12 th May 1949, these suits 
were decided and decreed in the manner I have 
indicated. 

[8] Before Banerjee J. a number of witnesses 
were called and amongst them was an Engineer, 
a Mr. Satish Chandra Bose. According to this 
witness, the premises in question were between 
100 and 160 years old and were in a dilapidated 
condition. He gave details of the disrepair and 
in hia view the premises would probably collapse 


if extensive repairs were not undertaken forth, 
with. 

[9] There wa3 evidence given by the defen- 
dants-appellants that the premises were not so 
old. But even their evidence showed that these 
premises were in a state of eerious disrepair. 
Further, notices had been served by the Calcutta 
Corporation calling upon the plaintiff or the 
occupiers to put these premises into repair. 

[10] Banerjee J. who saw and heard the 
Engineer, Mr. Satish Chandra Bose, accepted 
his evidence. According to the learned Judge he 
gave his evidence very fairly and if his evidence 
is accepted, it is clear that these premises were 
in a state of very serious disrepair and were 
probably dangerous to the occupants. 

[Ill The defence of the tenants was that the 
plaintiff respondent was not entitled to posses¬ 
sion because it could not possibly bo said that he 
required these premises for rebuilding. Reliance 
was placed upon 8. 11 , West Bengal Premises 
Rent Conlrol (Temporary Provisions) Act, 1948. 
That seotion in so far as it is material i9 as 
follows: 

*'0) Notwithstanding anything contained in the 
Transfer of Property Act, 1882, the Presidency Small 
Cause Courts Act, 1882, or the Indian Contract Act, 
1872, no order Or decree for the recovery of possession 
of any premises shall ba made a9 long as the tenant 
pays to the full extent tho rent allowable by this Act 
and performs the conditions of the tenanoy : Provided 
that nothing in this sub seotion shall Apply 

• • • t « 

(f) Where the promises are bona fido required by the 
landlord either for purposes of building or rebuilding, or 
for hia own occupation or for the occupation of any 
person for whose benefit the premises are held.” 

[ 12 ] The tenants claimed that they could not 
be ejeoted as loDg as they paid to the full extent 
the rent allowable by the Aot. There was no 
allegation that the rent bad not been so paid. 
The plaintiff landlord however contended that 
8. 11 (l) afforded the tenants no proteotion 
against ejectment because tho landlord bona 
fide required the premises for the purpose of 
rebuilding. 

[13] Quite olearly, if the landlord bona fide 
required these premises for rebuilding then the 
tenants had no defence whatsoever. On the other 
hand, if the landlord failed to show such bona 
fide requirement then the tenants could not be 
ejeoted. 

[14] It was suggested that this provision giving 
the landlord a right to possession, if he estab¬ 
lished that he required the premises bona fide 
for rebuilding, could have no application what- 
soever unless the state of the premises was such 
that they required to be rebuilt. It is to be 
observed that proviso (f) to s. 11 (l) of the Aot 
does not mention premises requiring rebuilding. 
What it states is that sub a. (l) shall Ijave no 
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application if the landlord requires the premises 
bona fide for rebuilding. The state of the pre. 
mises therefore is not an essential factor in the 
case. However, it cannot be overlooked that in 
this case the learned Judge has accepted the evi. 
dence of a witness which showed that these 
premises were very old, dilapidated, dangerous 
and likely to fall if extensive repairs were not 
done to them quickly. 

[15] It appears to me that the premises are 
bona fide required by the landlord for the purpose 
of rebuilding if the landlord honestly requires them 
for that purpose. The equivalent of the phrase 
"bona fide" is “honestly". It refers to the state 
of the landlord’s mind. The landlord therefore 
will be entitled to possession as against the 
tenant if ho established that he honestly requires 
the premises for rebuilding. 

[16] The facts in this case ehow to my mind 
clearly that the landlord did honestly require 
these premises for rebuilding. They were bought 
in 1938 and even then they were obviously old 
and somewhat dilapidated. The following year 
an application was made to the Corporation for 
sanction to rebuild the premises. That applica- 
tion was made when no Rent Control Acts were 
in force and when a tenant would have no 
defence whatsoever to a suit for ejectment if 
notice to quit had been given. A preliminary 
sanction was granted and Mr. Sanyal has sug¬ 
gested, that this application could not have been 
serious or Iona fide because nothing was done. 
In the first place, before a building can be com¬ 
menced safely the final sanction of the Corporation 
was required and it must be remembered that in 
September 1939, the Great War broke out. Even 
so the landlord moved in the matter because in 
the month of May 1942 he paid an enoroacbment 
fee of Rs. 6.600 and then obtained final sanction 
to build. Is it likely that a landlord would pay this 
very substantial sum of Rs. 6,600 if he did not 
honestly require these premises for rebuilding ? 
The war dragged on its weary course and it is 
not surprising to find that the plaintiff respon¬ 
dent took no steps to demolish these premises 
and rebuild them. As is well known, labour was 
scarce, materials were scarce and building opera¬ 
tions on any great scale were practically impos¬ 
sible during the later stages of the War and for 
some considerable time thereafter. On 27th 
March 1948, however, the plaintiff bad a reminder 
that these premises were in a very bad state of 
repair because on that day the Corporation ser¬ 
ved a demolition notice on him. The plaintiff 
immediately took steps with a view to rebuild- 
ing and entered into a contract with a firm of 
contractors in April of 1918 and in June and 
September began to busy himself with a view to 
obtaining permits for steel and cement. The 


A. I. R. 

Corporation in September served another demo- 
lition notice on the plaintiff, 

[17] The plaintiff failed to obtain permits for 
steel and cement and was told to wait a little 
time. He then took step3 to eject his tenants. 

[18] Mr. Sanyal has urged that bringing these 
ejectment suits must be mala fide because the 
plaintiff was not in a position to rebuild without 
permits for steel and cement. The evidence cal- 
led on behalf of the plaintiff however i3 to the 
effect that cement and steel would be readily 
available if the plaintiff was in a position to 
use them immediately and he would use them 
if he was able to eject his tenants. 

[19] I do not think it can be inferred that 
the plaintiff’s intention was not honest merely 
because ho had not got permits for cement 
and steel before be brought these ejectment 
suits. If he honestly believed, as I think he 
did, that steel and cement would be available 
the moment he was in a position to use such 
materials, then he would be acting perfectly 
honestly in bringing these suits. He had keen so 
advised by his Engineer and I think that the 
plaintiff honestly believed that he could rebuild 
immediately the tenants were ejected. 

[ 20 ] I can eee nothing in the facts of this case 
to suggest that the plaintiff did not require 
these premises bona fide for rebuilding. He had, 
as I have said, bought them as old premises 
and immediately took steps to obtain sanc¬ 
tion for building. What prevented the rebuild- 
ing was undoubtedly the War and now 
further difficulties are created by these Rent 
Acts. The plaintiff satisfied the learned Judge 
that he had the means to rebuild, that bo had 
made the necessary contracts to rebuild and 
that he had every intention of demolishing the 
premises and erecting new premises thereon 
which would be very much more commodi- 
ous and would produce five or six times the 
rent which he was then receiving from the 
premises. It appears to me upon those plain 
facts that the learned Judge was bound to hold 
that the landlord bona fide required these pre- 

mises for rebuilding. . 

[21] It seems to have been argued in tne 
Court below that the landlord could not bom 
fide require the premises for rebuilding unless 
rebuilding was absolutely necessary and that the 
disturbance of the tenants was absolutely neces¬ 
sary. It was pointed out that Courts have held 
that a landlord does not bona fide require pre- 
misesfor his own occupation unless he can show 
that the premises are necessary to him. it 
appears to me, however, that there i3 a consider¬ 
able difference between what a landlord has to 
establish when he sets out to prove that he 
reasonably requires premises for his own ocoupa- 
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tion and when he seta out to prove that be 
requires premises bona fide for rebuilding. 

[ 22 ] A landlord cannot possibly be said bona 
fide to require a twenty-roomed house for his 
occupation if three or four rooms would be 
ample for all his purposes. If in the circum¬ 
stances he claimed that he bona fide required a 
twenty-roomed house for his occupation the 
Court would immediately hold that the require¬ 
ment was not bona fide or honest, but was in 
fact dishonest. A man who could be satisfao- 
torily accommodated in three or four rooms 
cannot possibly honestly require twenty rooms 
for his occupation. Whether the laudlord really 
needs the accommodation is a test of his honesty. 

[29] If a landlord genuinely intends to rebuild 
old and somewhat dilapidated premises and has 
the means to do so then I think it can be said 
that he bona fide requires the premises for re- 
building because they cannot be rebuilt until he 
obtains possession and demolishes the existing 
structure. 

[24] There is a decision of this Court Rekhab - 
chand Doogar v. J. R. D'Cruz, 26 C. w. N. 
499 : (a. I. R. (10) 1929 Oal. 223), dealing with 
this phrase "bona fide requires." But it was a 
case dealing with the bona fide requirement of 
certain premises for the landlord's own occupa. 
iion. At page 502, Buckland J., observed : 

“It reams to me that the plnintifl has here based his 
requirement of the premises in euit on the ground of 
his wife’s health because he feels that the other grounds 
-would not be sufficient to entitle him to say that he 
bona fide requires the house for his own occupation 
whioh it ie necessary that I should find for him to 
obtain an order for possession. From this point of view 
I anr not at all satisfied as to the bona fides of the 
plaintiff. Without asserting that he is deliberately un¬ 
truthful, be bas to my mind strained the circumstances 
in his own favour to the utmost limit. I do not think 
it Is enough that a plaintiff in order to defeat a plea 
noder the Calcutta Rent Act should merely say that 
ho desires the premises bona fide for his own oconpa- 
tion. The word in the Aot is not ‘desire’ but ‘require.’ 
This in my opinion involves something more than a 
mere wiBh and it involves an element of need, to some 
extent at least.” 

[ 25 ] I think this view of the meaning of the 
phrase “bona fide requires” when it is applied 
to a-landlord’s bona fide requirement of premi¬ 
ses for his own occupation, is the true one. But 
it in no way affects my view of what the land- 
lord has to establish when he alleges that he 
bona fide requires premises for rebuilding. It 
seems to me that he establishes bona fide require* 
menfc for rebuilding when the Court is satisfied 
on the facts placed before it that the landlord 
•honestly desires to rebuild, has the means to 
rebuild and will rebuild if the possession is given 
■to him. In considering whether the landlord 
genuinely and honeBtly desires to rebuild the 
■Court will consider all the surrounding circum¬ 


stances. Here it is very easy to come to the con¬ 
clusion that the landlord honestly desires to 
rebuild because, as I have said, the premises are 
old, dilapidated and could be made to yield not 
Rs. 600 per month as they yield at present, but 
rs. 3,500 per month if the premises were rebuilt. 
From these facts the Court could very easily come 
to the conclusion that there was an honest desire 
to rebuild, particularly when it finds that the land¬ 
lord had taken steps to rebuild long before these 
restrictions were placed on landlords by these 
Rent Acts. On the evidence also, it is quite clear 
that the landlord was in a position to give effect 
to his desire and had done everything short of 
beginning the work of demolition in carrying 
out his purpose. Mr. Sanyal could, as I have al¬ 
ready pointed out, only stress the fact that the 
landlord up to the present had failed to obtain 
permits for steel and cement. I am satisfied that 
the learned Judge was right in coming to the 
conclusion that there would be no difficulty with 
regard to steel and cement once the landlord 
was in a position to enter the premises and 
begin demolition work. It seems to me, upon 
theso faots, that the learned Judge was right and 
indeed was bound to hold that the landlord bona 
fide required theso premises for rebuilding and 
that being so, the decrees whioh he made in each 
case oannot be assailed. 

[ 26 ] In the result therefore all the four ap¬ 
peals fail and I would dismiss them with costs. 
Certified for two counsel. 

Sinha J.—I agree. 

Appeals dismissed. 


A. I. R. (37) 1950 Calcutta 77 [C. N. 18.] 

Sen J. 

Bishan Singh — Accused —Pefifioner v .Ram 
Nagina Singh — Complainant — Opposite 
Party. 

Criminal Revn. No. 517 of 1949, Decided on 23rd 
August 1919, against order of Magistrate, First Class. 
Howrah. v 

(a) Criminal P. C. (1898), S. 195 (1) (b) — Intor- 
mation lodged by accused-Complainant described 
therein as thief of bicyle — Complainant tried arid 
acquitted of offence of theft — Complaint against 
accused for offence under S. 500, Penal Code- 
Complaint of Court trying complainant held was 
necessary. 

Where In consequenoo of the information lodged by 
the acouied, wherein the complainant was described 
as a thief of a bloyole, the complainant was tried for 
theft and aoquitted and thereupon the complainant 
filed a complaint charging the aoouzed not with the 
oflonoe punishable under 8. 211, Penal Code but with 
au offenoe punishable under S. 600, Penal Code: 

Reid that the Court oould not take oognizanoa of the 
offenoe exoept upon a ooraplaint made by the Court 
Wjiloh tried the complainant: A. I. R. (4) 1917 0»1 7oa 
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und 111 I. C. 433 (Cal-). Foil.; A. I. R. ( 8 ) 1921 Cal. 1 
(S. B ), Disting. [Para 4] 

Annotation : ('49 Com ) Criminal P. C., S. 195, N. 3 
Pts. 16, 26a, 2Gb. 

(b) Penal Code (1860), S. 499, Exceptions 8 and 9 
— Good faith—Accused lodging information against 
complainant—No specific charge of theft of bicycle 
—Accused merely stating that two persons told 
him that complainant had taken away bicycle— 
Accused held came within Exceptions. 

Where tbe accused merely stated in the information 
lodged by him at the thana that two persons told him 
that the complainant had taken away the bicycle and 
he asked the police to do the needful to get back the 
bicycle without specifically charging the complainant 
of tbeft and tbe lower appellate Court came to a definite 
finding that the accused believed in the statements 
made by the two persons that the complainant had 
taken away his bicycle: 

Held that on that finding alone the accused would 
be entitled to the benefit of the Exceptions 8 and 9 
of 8. 499. [Para 6] 

Annotation : ('46-Man.) Penal Code, S. 499, Notes 
11 and 12. 

Debabrata Mukherjee—lor Petitioner. 

Purnendu Sehhar Basu—tor Opposite Party. 

Order— This rule has been obtained by tbe 
petitioner who has been convicted by Sri R. C. 
Sen, Magistrate. First Class, Howrah, of having 
committed an offence punishable under S. 500, 
Penal Code and sentenced to pay a fine of 
Re. 200, in default, to undergo rigorous imprison, 
ment for three monhts. An appeal was taken to 
the Sessions Judge and it was dismissed. There- 
after this rule has been obtained. 

[2] The. facts briefly are as follows: The 
aocused Bishan Singh went to a Grain Shop on 
a bicycle and leaving the bicycle outside be en. 
tered the Grain Shop. He borrowed the bicycle 
from one Mabadeo. When be came out be 
found tbe bicycle missing and was informed by 
some persons that a carpenter named Ram 
Nagina bad taken tbe bicycle. Upon this in. 
formation being received.be went to his superior 
officer, B. N. Railway, at Shalimar, and inform- 
ed him of tbe incident. A document was written 
out and signed by Bishan Singh and it was 
taken to tbe Government Railway Police where 
it was treated as a first information report. 
The Police investigated the case and returned 
a charge sheet against Ram Nagina. He was 
tried and acquitted. Thereafter Ram Nagina 
filed a petition of complaint before tbe Sub-. 
Divisional Magistrate, Howrah, in tbe following 
terms: 

11 The humblo petition of complaint of Ram Nagina 
Singh most respectfully shewetb : (1) That a false and 
malicious case under S. 379, Penal Code was started 
by the Sbalimar G. R. P (2) That as a result of tbe 
false and malicious statements made in the F. I. R. 
and those before the Court of Mr. 8. K. Das Gupta, 
Magistrate, 1st Cla«6, Howrab, the complainant has 
suflered loss of reputation. (3) That the said case has 
ended in acquittal on 22nd April 1948.” 


Thereafter there was a prayer that the Magis- 
trate should issue process against Bishan Singh 
under s. 500, Penal Code. Bishan Singh was tried. 
The prosecution examined five witnesses, the 
defence examined none. I think it necessary in 
this case to Set cut the charge which was framed 
against the accused. It i3 in the following terms: 

' That you, on or about 21st October 1947 at Shali¬ 
mar G. R. P. defamed Ram Nagina by making a 
certain imputation concerning Ram Nagina namely 
describing him as a thief of a cycle by lodging an infor¬ 
mation at lhana to that effect in consequence of which 
Ram Nagina wag tried for theft and acquitted, having 
reason to believe that such imputation would lower 
tho reputation of the said Ram Nogina and thereby 
committed an offence punishable under S. 500, Penal 
Code and within my cognizance, etc.” 

It is quite clear, therefore, that the defamatory 
statement with which the accused was charged 
was not any statement made to any one other 
than the statement made to the Inspector of the 
G. R. P., B. N. Railway at bhalimar whichetate- 
ment was treated as the First Information Report. 

[3] The defence taken was that the accused 
acted bona fide when ho made his report to 
the police and that his case came within Excep- 
tion 8 of 8. 409, Penal Code. It was also argued 
that the Ninth Exception operated becauso the 
statement was madq in good faith for the pro- 
teotion of tho interests of the person making it. 
The lower Courts have held that the allegation 
was not made in good faith and oonvicted the 
accused. The order of the Court below is attacked 
on two grounds. First, it was contended that the 
whole proceedings were without jurisdiction in¬ 
asmuch as there was no complaint made against 
the accused with respect to this offence in 
accordance with the provisions of 8.195 (l) (b)' 
read with S. 476, Criminal P. C. and the second 
line of defence was that the Court below had 
erred in holding that the accused was not pro¬ 
tected by Excps. 8 and 9 of 8. 499, Penal Code 
and also that the Court below has erred in taking 
into consideration many facts which were not- 
evidence in the case. 

[ 4 ] I shall consider the first contention.. 
Leamed advocate points out that if it bo held 
that the accused made a false complaint at the 
thana knowing that there was no just or lawful 
ground for making such complaint, then the 
offence committed by him would be one punish¬ 
able under s. 211, Penal Code and that as the- 
offence had been committed in or in relation to 
a proceeding in Court no Court had jurisdiction 
to take cognizance of such offence except on the 
complaintun writing of the Court in whioh those 
proceedings bad been held or of some other 
Court to which such Court was subordinate. 
Now, there can be no doubt that if it is held 
that tho accused falsely charged- Ram Nagina 
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with theft knowing that there was no just or 
lawful ground for making such charge he would 
be guilty of an offence punishable under S. 211, 
Penal Code. There can also be no doubt that if 
he is guilty of an offence punishable under S. 211, 
Penal Code, he would also be guilty of having 
committed an offence puniebable under S. 500, 
Penal Code as there would be rfo ground for 
holding that be acted bona fide. I should like it 
to be clearly understood that I am not suggest¬ 
ing that the accused is guilty of an offence 
punishable under s. 211, Penal Code. I am acting 
on the assumption that he has committed such 
an offence. Now, if euoh an offence has been 
committed, it was committed in relation to or in 
connection with proceedings in Court because the 
matter went up for trial and Ram Nagina was 
acquitted. No Court could take cognizance of 
such an offence unless the Court in which the 
trial was held or a Court to which such Court 
was subordinate complained. Here, admittedly 
no complaint was lodged by any such Court but 
Ram Nagina adopted the device of filing a com- 
plaint charging the accused not with the offence 
punishable under s. 211 , Penal Code, but with the 
offence of defamation. It was argued on behalf 
of the complainant, Ram Nagina, that with respect 
to the offence of defamation punishable under 
S. 600 , Penal Code, the Court could take cogni. 
zanco of it without any complaint being made 
in accordance with the provisions of s. 196 (l) 
(b)/476, Criminal P. C. and therefore there was 
no defect of jurisdiction in the present case which 
was a case of defamation. For this proposition, 
reliance was placed on a decision of a Speoial 
Bench of this Court in the case of Satish 
O handra v. Ram Dayal, 24 o. w. n. 982:(a.I.b. 

8 »li! 92 \?. a ' 1: - S2 0r> L> J - 31 8 - B-). On behalf 
of tbo petitioner, it was argued that if the offence 

committed be one punishable under s. ail, Penal 

Jf.de* the Courfc 0i » Dn °t exeroise jurisdiction and 
take cognizance of such offence by whittling it 
down and treating it as an offence punishable 
under S. SCO, Penal Code and for this purpose 
reliance was plaoed upon the case of Prafulla 
Kumar Ghose v. Rarendra'Nath, 44 oal. 970 : 
(A. i. H. (4) 1917 oal. 708 : 18 cr. L. j. 377 ) and 
the case of Ibrahm v. Emperor, 29 or. l. j. 
849. (111 1 . 0. 483 cal.), where both the previous 
mentioned cases were considered. In my opin. 
ion the point for decision in the Special Bench case 
was whether a person making a false statement 
in Court could claim an absolute privilege. The 
point under discussion was not directly in issue 
but there were certain diota which taken out of 

“ ay support to the contention 
rged on behalf of the complainant Ram Nagina. 
There is a passage however at p. iooo of that 
case, Satuh Chandra v. Ram Dayal, 24 o.w.N. 


982:(A. I. R. (8) 1921 Cal. 1:22 Cr. L. J. 31 (3.B.)) 
which is to this effect: 

"Now, the maker of single statement may be guiity 
of two distinct offences, one under S. 211 (which is an 
oflence against public justice) and the other, an offenco 
under S. 499. wherein the personal element largely 
predominates. The Legislature has provided, in the 
Criminal Procedure Code, that the sanction of the 
Court where the offence is committed, is essential in 
the former case for the institution of criminal proceed¬ 
ings. In the latter caee, the Legislature has omitted to 
make a similar provision.” 

Then the learned Judge goes on to say that in 
such latter case no sanction was necessary. I 
may mention that the first two cases mentioned 
above were decided prior to the amendment of 
the Code of Criminal Procedure whereby sanc¬ 
tions have been removed and in their place com¬ 
plaints in writing by the Court concerned have 
been introduced. In my opinion this passage 
indicates that where the offence substantially is 
one punishable under 3. 211 , Penal Code, sanction 
should be taken and that where offence com- 
plained of constituted a mere personal attack 
more than anything else, then no sanction is- 
necessary. Rankin C. J. distinguished that case 
in the following terms : 

o"Jj h iS ™! l V Lat in n a Ful1 Bench cttse reported as 
oafis/i C/ianira v. Ram Dayal , 24 0. W. N 983 • 

(A. I B (8, 1921 Cal. 1:22 Cr.Vj. 81, ,ho contrary 

of tbie dooirme was laid down. In that case, however, 

the taken was that the offences defined in Ss. 211 

aod 499 were fundamentally distinct in nature." 

Haying regard to this decision, I am of opinion 
that the decision of the Special Bench is really 
not applicable having regard to the faots of the 
present case. I respeotfully agree with the view 
of Sanderson 0. J. and Richardson J., that if 
the contentions made by learned Advocate for 
the opposite party were to prevail, then the pro- 
01 s : Criminal P. 0., may j u3 , M 

w bo wiped out. It is worthy of note that 
these'emarks wa'a made both by Sanderson 
, and R «*ardson J-. separately and that 
Rmhardson J., was one of the Judges in the 

£ ‘ k Be , noh .5 a f e ; If he held the view that 
what he had said before was not correot, one 
would have expected a learned Judge of his 

SST the deoiaion of the Speoial 

Bench, bat he did not resile from the view taken 

m the earlier decision when he deoided the later 
deounon as one of the Judges of the Speoial Bench. 
In my opinion in a case of this description the 
Court could not take cognizance of the offence 
except upon a complaint being made by the 
blch tried Ram Nagina. That being so. 
and tbAv pr009 , 6d ' D89 are without jurisdiction 

“ItLZU 881 a,iaa a “ a th8a “ 8£d 

[5] Haying regard to this deoiaion it is not 
necessary for me to deal in detaU with tha t,“ 
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and judgment of the Courts below. I would 
point out however that the charge framed against 
the accused related solely to the statement made 
in the First Information Report. The statement 
is in the following term3 : 

“That I took the cycle from one or my carpentera 
named Mohadeb T. No. 401 to call my carpenter from 
the Grain Shop No. II who was taking rations today 
20th October 1947. I kept the cycle near the gate of 
No. II Grain Shop Shalimar and entered into the Grain 
Shop to have a look as because I did not find my mau 
outside. 

After coming cut from there I did not find the cycle 
there, I asked Gararam and Appanna Khalasi of Car¬ 
riage Department who were waiting near the cycle for 
drawing their rations. Being asked they told me that 
one of your carpenters, blackish, bearded, named Rain- 
nagina to look (sic) has taken away the cycle without 
asking anybody. They may bo asked to identify the 
man if required. 

The cycle bearing Registered No. 6G0 and the cycle 
No. 23885 and the holder of the same is Mohadeb 
Manna Carpenter T. N. 401 of Marine Workshop, Sha¬ 
limar. The cycle is a Phillips one and the colour is 
black. 

Will you be kiod enough to investigate the matter 
and do the needful to get back the cycle ? 

Thanking you in anticipation.” 

Tbe statement by itself shows that the accused 
was actiDg in good faith. He was not charging 
Ram Nagina with theft. He merely stated that 
some persons told him that Ram Nagina had 
taken away the bicycle and he asked the police 
to do the needful to get back the cycle. There 
i 3 no specific charge of theft against the accused 
in the statement. The Courts below, however, 
have come to the conclusion that there was 
a charge of theft and they arrived at this con- 
elusion by referring to certain statements 
made by witnesses at the former trial. These 
statements are inadmissible in evidence except 
for the purposes of corroborating or contradict, 
ing the statements of the witnesses in the pre¬ 
sent case. The Court, however, dealt with all 
the evidence in the former case and also with 
the reasons given in the judgment of the former 
case and then camo to the conclusion that 
tbe offence punishable under S. 5C0, Penal Code, 
had been committed. Now, the reasons of tbe 
judgement given in tbe former theft case are 
irrelevant and inadmissible in evidence. The 
trial by the Court below ha3 been full of irregu- 
larities. In this connection, I would also men¬ 
tion that the lowc-r appellate Court came to a 
definite finding that the accused believed in the 
statements made by two persons that Ram Na- 
gina had taken away his bicycle. If that bo so, 
I cannot see how the Court could hold that the 
accused was not acting bona fide when he lodged 
ithe First Information at the thana. On that 
.finding alone he would be entitled to the benefit 
'of the Exceptions 8 and 9 of 3. 199, Penal Code. 


A. I, R, 

[G] I set aside the order of conviction and 
sentence and direct the accused to be discharged. 
The fine, if pail, shall be refunded. 

v.R.B. Conviction and sentence set aside. 


A. I. R. (37) 1950 Calcutta 80 [C. N. 19] 

Sen J. 

Panchanan Das — Accused — Petitioner 
v. The King on the complaint of Upendra 
Nath Samanta — Opposite Party. 

Criminal Revn. No. 59G of 1919, Decided on 25th 
August 1949. 

(a) Penal Code (I860), S. 441 — Tenant tempo¬ 
rarily vacating premises lor purposes ol repairs on 
request of landlord — Landlord refusing to give 
back possession — No evidence that landlord has 
any intention to intimidate, insult or annoy or to 
commit olfence — Action of landlord though un¬ 
lawful does not amount to offence under second 
part of S. 441. 

A person charged with trespass under the second part 
of 8. 441, Penal Cede, not only must remain on the 
premises unlawfully but he must remain on the premi¬ 
ses unlawfully with certain intention?, namely, the 
intent to intimidate, insult or annoy or to commit an 
odence. [Para 4] 

Where a landlord induces his tenant to vacate tbe 
premises temporarily for the purpose of repairs and 
the tenant vacates them but on return of the tenant 
the landlord refuses to hand over possession to the 
tenant, the acticn cf the landlord in remaining in 
possession cf the premises no doubt 13 unlawful but 
unless tbe prosecution establishes that the landlord bad 
remained in possession with one of the intentions 
mentioned in the section, he cannot bo held guilty 
under the second part of S. 441. [Para 4] 

Annotation : (’46-Man.) Penal Code, 9. 441, N. 1,11 
and 13. 

(b) Criminal P. C. (1898), S. 439 — Retrial — 

Conviction under second part of S.441, Penal Code, 
set aside in revision — High Court refused to order 
retrial under first part of S. 441, Penal Code, on 
ground that complainant had an effective remedy 
in Civil Court. C Parft 6 J 

Annotation : (’46-Com,) Criminal P. C., S. 439, 
N. 2oa. 

M. M. Sen and Surathi Mohan Sanyal — for Peti¬ 
tioner. . 

Debabrata Mukherjce — for Opposite Party. 

Order. — The petitioner has been convioted 
of having committed an otlence punishable under 
S. 448 , Penal Code and sentenced to pay a fine 
of Rs. 200, in default to undergo simple imprison¬ 
ment for one month, Out of the fine, if peid» 
the complainant was to he awarded Rfl. 1W, as 
compensation. This order of conviction and sen- 
tence wa3 passed by Sri B. Majumdar, Magis¬ 
trate, Second Class, Howrah. An appeal by the 
petitioner to the Additional District Magistrate 
was dismissed. The petitioner ha3 now obtained 
this Rule. 

[ 2 ] The facts alleged by the prosecution are 
these. The complainant was a tenant of the ac¬ 
cused petitioner in respect of a shop room at 8 Dal 
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Behari Basu Lana and he used this room for tha 
sale of straw. On 3rd Aswin the accused land¬ 
lord came to the complainant and asked him to 
vacate the room temporarily a3 he wished to 
repair it. Believing in the statement the com¬ 
plainant on 4th Aswin removed his articles from 
the room and went away. He returned on 14th 
Aswin and found that the room was being used 
as a garage by the accused who refused to 
vacate although requested to do so. The defence 
taken is that the complainant terminated his 
tenanoy in the month of Sravan and gave up 
possession of the room in question to the accus¬ 
ed. The complainant had a grocery shop in a 
room taken lease of from one Kirtibasb. The 
landlord of Kirtibash brought a suit against 
Kirtibash and got orders to demolish this room. 
Upon this Kirtibash asked the complainant to 
give up the room and the complainant not hav- 
ing any other plaoe to go to has' brought this 
false case against the aocused in order to get 
back the room which he had already surrender¬ 
ed. The loarned Court below has disbelieved the 
aocused’s case regarding surrender and it has 
believed the complainant’s case that the room 
was given up to the accused temporarily for the 
purpose of enabling the accused to repair it and 
that the accused is now refusing to givo up 
possession. 

(8l The question whioh arises is whether on 
these findings the accused oan be held guilty of 
having committed the offence of criminal tres. 
pass. The charge against the accused a 9 origi¬ 
nally framed was in the following terms : 

“That you on or about 30th September 1948 (oorres- 
pondwg to 14th Aswin) at Lai Bebari Basu Lane, p. s. 
M V i o ? ta 00mm ' tl ®d house trespass by entering into 
8 Lai Behary Basu Lane used as a shop room by the 
complainant Upendra Nath Samanta with the intent to 
cause annoyanoe to him.” 


The charge clearly shows that what was being 
alleged against the aocused was that he entered 
into the premises on 14th Aswin with intent to 


cause annoyance to the complainant and thei 
by committed the offence of oriminal house tr( 
pass. The learned Magistrate found that t 
facts did not support the charge beoauBo t 
entry was not on 14th Aewin but on 4th Aawi 
Realising this he says that the oharge was not qui 
accurate and he says that the offence of t' 
accused was that he lawfully entered into t 
chop room on 4th Aewin but oommittedorimin 
nu 80 * c l eBpaaa by remaining there after 14th Aaw 
although requested by the complainant to give i 
possession. On appeal the learned Addition 
lJiatriot Magistrate also comments on this defe 
■hve charge and he saya that the entry of tl 
abused on 4th of Aswin waslawfnl and that tl 
offence of trespass was committed on 14th Aswi 
when he refused to vacate the premises. I 
I960 C/Il & 12 


holds that the intention of the accused on this 
date was to cause mischief and annoyance to the 
complainant. He further said that the defeotive 
charge had not caused any failure of justice 
and thereafter be upheld the order of conviction 
and sentence. 


[ 4 ] It i3 clear from both these judgments that 
the crime with which the accused has been charg¬ 
ed is that which has been defined in the second 
portion of s. 441, Penal Code. The section is as 
follows : 


“Whoever enters into or upon property in the posses¬ 
sion of another with intent to commit an offence or to 
intimidate, insult or annoy any person in possession 
of such properly, 

or, having lawfully entered into or upon such pro¬ 
perty, unlawfully remains there with intent thereby to 
intimidate, insalt or annoy any suoh person, or with 
intent to commit an offence, 
i9 said to commit criminal trespass.'' 


In order to establish the offence described in 
the second portion of 8. 411, Penal Code, the 
prosecution must prove that the accused remain¬ 
ed in the premises into whioh he has lawfully 
entered with the intention of intimidating, insult¬ 
ing or annoyiDg the person in possession of the 
property or with intent to commit an offence. 
Learned advocate for the petitioner contended 
that as the petitioner had already entered upon 
the property he was in possession and therefore, 
there could be no oriminal trespass because in 
order to establish oriminal trespass It must be 
proved that some one else other than the tres¬ 
passer was in possession of the property. He 
says that constructive possession would not do 
I am not impressed with this argument. If a 
person lawfully enters into a room in the posses- 
aion of another person and induoes that person 
to go out and on return of that person forcibly 
prevents him from re-entering and remains in 
the room with the intention of insulting that 
person, then it oannot be said that the seoond 
part of 8. 441, Penal Code, does not apply. When 
possession is spoken of in this seotion it means 
possession at the time of the entry. If a person 
is m possession at the time of the entry and 
some one enters into the premises with one of 
the criminal intents mentioned in the seotion he 

will have committed an offence punishable under 

the first part of the seotion. Again, if a person 
enters into the property of another and after 
such entry refuses to leave the property with 
any of the intents mentioned in the section, he 
will be guilty of oriminal trespass althoogh by 
his entry he has succeeded in dispossessing the 

srs ,t entente * 8 r perty 

A8 h I t Jve S tid i b S [ i ° ‘fh ™ y °' th ° »Kon.' 

As I have said before the case whioh the aoou 3 ed 
had to answer was theoase of lawful entry and 
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unlawfully remaining in the premises entered 
with one of the intents specified in the section. 
There is nothing in the charge to give notice to 
the accused that when the landlord entered the 
premises he had any of the intentions specified 
in the section. The judgment proceeds on the 
basis that the entry was lawful. In other words, 
the judgment proceeds on the basis that the 
landlord entered into the premises with none of 
the intentions mentioned in the section. If ten 
days after such entry he refused to vacate can 
it be said that be is remaining in the premises 
with the intention to intimidate, insult or annoy 
the person who was in possession at the time of 
the lawful entry or to commit any offence? I do 
not think it can. The lower appellate Court 
has held that the accused ha3 continued in un¬ 
lawful possession with a view to cause mischief 
and annoyance. There is no evidence that he 
had any intention to cause mischief nor is there 
any evidence to show that he had any intention 
to annoy. At worst his intention was to remain 
in the premises unlawfully but that by itself 
doe3 not constitute an offence of trespass. A 
person charged with trespass under the second 
part of S. 441, Penal Code not only must remain 
on the premises unlawfully but he must remain 
on the premises unlawfully with certain inten- 
tions namely, the intent to intimidate, insult or 
annoy or to commit an offence. There is 
nothing to show that the accused bad any of 
these intentions. That being so, the second part 
of 8. 441, Penal Code can have no application. 

[6] The order of conviction and sentence must 
therefore be set aside and the accused must be 
acquitted. 

[6l I realise that it may b3 that the landlord 
when he entered originally on the premises got 
in there by committing the offence of cheating, 
but there is no such allegation either in the 
charge or anywhere else On the contrary, the 
specific finding is that the landlord when he 
entered the premises entered lawfully. I was 
asked to send the case back for a retrial on the 
footing that the offence committed was one des¬ 
cribed in the first part of S. 441, Penal Code, 
tut I do not think that the accused should be 
harassed any further because the complainant 
has his remedy in the civil Court where this 
question could be more effectively dealt with. 

[ 7 ] The rule is made absolute. The fine, if 
paid, shall be refunded, 

K.8. Buie made absolute. 


A. I. R ( 37 ) 1950 Calcutta 82 (C. N. 20.} 

G. N. Das and K. C. Chonder JJ. 

Jatindra Mchan Das—Petitioner v. Khiti. 
palhinath Mitraand another— Opposite Party. 

Civil Rule No. 203 of 1949, Decided on 17th ADgnet 
1949. 

^ Houses and Rents-West Bengal Premises Rent 
Control (Temporary Provisions) Act (XXXVIII [38] 
oi 19^8), Ss. 11 (3) and 18 —Scope of— Proceedings 
between landlord and tenant—Decree passed under 
S. 18 — Sub-tenant claiming statutory tenancy 
under S. 11 (3) has no right to ask for variation or 
rescission of such decree—Fact that decree is con¬ 
sent decree is immaterial. 

Section 18 vests a Court with certain powers and 
does not in any other way interfero with ordinarj civil 
law as to the rights of parties. Under the ordinary civil 
law a person who is not a party to a suit or proceed* 
ing has no right to come to the Court to have the 
decree in that su*t varied or rescinded. Section 11 (3) 
of the Act has conferred some independent rights on a 
sub-tenant, provided bisca-c is within that section, to 
claim a 6tatut6ry tenancy under the landlord under 
certain circumstances But nowhere in this Act Is there 
any provision which entitles 6ucb a sub-tenant to inter* 
vene in any proceedings between other parties, namely, 
the landlord and the tenant. Therefore, a eub-tenant 
has no right when he claims a staturory tenancy under 
S. 11 (3) to intervene and ask for a variation or rescis¬ 
sion of the decree under S. 18. It is immaterial whether 
6uch a decree is a consent decree or a decree on 
contest or tz parte. [Para 2] 

Sachindra Chandra Das Qupta and Sudhansu 
Kumar Boie-lor Petitioner. 

- Chandra Sekhar Sen and Bhabesh Narayan Bose — 

for Opposite Party. 

K. C- Chunder J _The rule was issued on 

the application of the petitioner who was a sub¬ 
lessee of premises No. 81 Pataldanga Street, 
Calcutta. Opposite party iso. 2 was the lessee and 
Opposite party No. l was the landlord. On 4tb 
August 1 1917 the landlord gave a notice to 
histenant opposite party No. 2 to quit by the last 
date of August 1947. As the premises were not 
vacated and peaceful possession delivered the 
landlord on lOtb October 1917 brought a suit in 
ejectment at the Calcutta Court of Small Causes 
being Suit No. 5772 of 1947. The suit was decreed 
on 8lh March 1948 by consent whereby the tenant 
agreed to vacate by 9th September 1948. Opposite 
party No. 2 brought a suit in the Original Side 
of this Court teiDg Suit No 3079 of 1P48 for a 
declaration that the ejectment decree was null 
and void. In that suit by consent it was ordered 
in September 1948 that opposite party no. 2, the 
tenant, was to give up vacant possession on 8lst 
January 1949. It is said that opposite party No. 2 
has now given up possession. On 24th January 
1949 the petitioner who was the sub tenant in 
portion of the premises filed an application before 
the Court of Small Causes purporting to be under 
8 ll (3) and S. 18, West Bengal Premises Rent 
Control (Temporary Provisions) Act, 1948. It 
was not in execution as the petition itself ebowe, 
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(3] Under the circumstances the Small Cause 
Court Judge came to a right decision though his 
reasons may not be proper. 

[4] The rule is, therefore, discharged. Each 
party to bear his own costs. 

G. N. Das J—I agree. 

K - 3, Rule discharged. 


as also the consent decree, that there was no 
execution proceedings pending at the time. The 
Small Cause Court Judge on 1st February 1919 
dismissed the application on contest but without 
costs holding that the provisions of S. 18 did not 
apply to consent decree and further that the 
petitioner had no locus standi to file an applica- 
tion under s. 18 and thereby make a prayer 
before the Court for varying the decree which 
was passed on confession. Against this order a 
petition in revision was filed and the present 
rule was issued. 

[ 2 ] The main question which arises in this 
case is whether the petitioner has locus standi to 
ask the Court under 8. 18 -of the Act to vary or 
rescind the deiree itself. It appears that in a 
decision in the case of Brojendra Kumar v. 
Moslem Ah Molla in civil Revn. case No. 465 
of 1949 dated lath May 1949 : (a. I R. (36) 1949 
cal. 610 ), our learned brother Sen J. made an 
obiter dicta that a sub-tenant could come under 
8. II (8) for variation or rescinding of a deoree 
under 8. 18 of the Act. It was not necessary at 
all in that decision to go into that question. 
Section 18 is a section which vests a Court with 
certain powers and does not in any other way 
interfere with ordinary civil law as to the rights 
of parties. Under the orninary civil law, a per¬ 
son who is not a party to a suit or proceeding 
has no right to oome to the Court to have the 
decree in that suit varied or rescinded and a 
perusal of a. is would be quite sufficient to show 
that no such new right was conferred by that 
seotion upon any third party. Section 11 ( 9 ) of 
the Aot has conferred some independent rights 
to a sub-tenant, provided his oase is within that 
seotion, to claim a statutory tenanoy under the 
landlord under certain circumstances. But no¬ 
where in this Aot is there any provision which 
entitles such a subtenant to intervene in any 
proceedings between other parties, namely, the 
landlord and the tenant. How this right given to 
him is to be enforced by him or used as a shield 
by him is a matter with which we are not at 
present concerned and so we express no opinion. 
The sub-tenant not having any right to intervene 
n a proceeding between the landlord and the 
tenant under the Act itself if he claims any such 
right it must bo under the general law and it 
may be at once said that under the general 

he . has no . B “ oh ri gbt. Therefore a sub. 
enant has no right when he claims a statu- 
tory tenanoy under 8 . U ( 8 ) to intervene and 
ask for a variation or rescission of the deoree. It 
is immaterial whether suoh a decree is a consent 
deoree or a deoree on contest or ex parte We 
pass no opinion whether a consent deoree can be 
varied or rescinded under this seotion at the 
instance of any of the parties to the suit. 


A. I. R. (37) 1950 Calcutta 83 [C. N. 21.] 

K. C. Chunder and P. N. Mitra JJ. 

Hazi Muhammad Ekramal Hague _ 

Appellant v. Province of Bengal through the 
Land Acquisition Collector—"Respondent. 

A F O.D. No. 146 of 1945, Decided on 27th July 1949 
against decree of Arbitrator appointed under tho’ 
Defence of India Act for Calcutta and 24-ParBanafl at 

Alipore, D/-7th April 1945. rarganas at 

Land Acquisition Act (1894), S. 23 (l)-Requisi- 
tion-Possession ta ke n _ N ° acquisition ol Owner¬ 
ship-Compensation has to be assessed on basis of 
fair market value for such interest-Fair rent must 
be notional lair rent of hypothetical tenant _ Anv 
restrictive executive order or Rent Control Order 
cannot be considered in assessing fair rent. 

In easo of a requisition where po.sessioo is taken, 
and there is not a complete acquisition of ownership of 
tue land or buildings, compensation has to be a<so*sed 

? n f f tr 2 * °“ ba9i ? Mr market value for suoh 
interest in land. I he relationship created is not that of 
a landlord and a tenant. Therefore, in deciding upon 
air rent, for lha purpose of S. 23, it must be a notional 
fair rent of a hypothetical tenant, and the assessment 
of suoh notional fair rent must be based upon a consi¬ 
deration which dors not take into account restrictions 
temporarily imposed by any restrictive executive order 
or legislation like Rent Control Order, etc. The assess¬ 
ment In practice should be as if it was of a bouse of 
like nature let out for the first time to a tenant who is 
not compelled to take it up and by a landlord who is 
not compelled to let it out. The practical method will 

tima lelTnVo'^'f i* 1* “ D8W housa *0 first 

time Jet out on that date. r«> m 

A s n0 2 , 3 9, N n 8. : C46 MftD - ) LttDd Action let, 
A/ul Chandra Gupta and Shyama Charan Hitter 

Chandra Sekhar Sen. Jajneswar UajutndarTnd 
Smr\l% Kumar Roy Chaudhury-lot Respondent. 

K- C. Chunder J._Tbis is an appeal against 
a decision of the arbitrator in a proceeding in 
connection with the assessment of compensation 
for a building requisitioned under the Defenoe 
of India Act S. 19, read with Defence of India 
Rules 81 ( 2 ) (bb) and 8. 76A of the Rules. 

[ 9 ] Briefly, the facts are that premises no. 9 
Unttaranjan Avenue used to be occupied by the 
Central Government under a lease which exni 
red on 29th July 1913. The lease had been gran- 
ted on 28th Ju y 1940, the rent reserved being 
Bs. i960 monthly. On the expiry of the lease, the 
owner refused to renew the tenanoy. Therefore 
on 80th July 1943, a requisition order was served 
requisitioning the budding for the Controller of 
the Army Faotory Accounts. The CoUeotor offer 


81 Calcutta Mohd. Ekramal Haqoe v. Bengal Province ( K . C. Chunder J .) A. I.R, 


ed Rs. 2200 S 3 the monthly rent inclusive of the 
Corporation rate 3 . This wa 3 refused by the land¬ 
lord who claimed Rs. 3933 as the monthly rent 
inclusive of rates. He asked for a reference to 
arbitrator. The arbitrator came to the conclusion 
that as the House Rent Control Order had come 
into force from 26ih June 1913, the landlord if 
he had let out the house on 30th July 1943, would 
not have been entitled to any increase in rent 
because of the limitations contained in S. 8 of 
that Order and he was not entitled to claim any 
increased rent. Under the Rent Control Order, 
then in force, only an increase of rent by ten 
per cent, could have been claimed if the creation 
of the tenancy was prior to 1st December 1941 
which it was in the present case, but the right 
to increase rent was limited by S. 8 of the Order, 
and in the present case, in view of S. 8 no in- 
crease would have been possible in the rent and 
so the arbitrator came to the conclusion that 
rs. 1950 should be the fair rent, and as the 
Collector had offered much more than that, he 
did not disturb what the Collector had done. 
The landlord has come up on appeal. 

[ 3 ] It has been urged by Mr. Gupta on behalf 
of the appellant that the entire principle on 
which compensation has been assessed in the 
present case is wrong. According to him, the 
occupation will be for an indefinite period, and 
this fact is not contested. He urges that there is 
no provision in law, when once compensation 
has been assessed, for changing the same from 
time to time. This proposition cannot be contes- 

[ 4 ] The requisitioning authority is not a 
tenant in law, and therefore whatever changes 
are introduced in the rent control legislation 
cannot beneficially affect the claimant. It is 
clear, and is not disputed, that in the present 
oase the appellant wrote to the Collector after 
the West Bengal Act of 1948 came into force 
that the amount paid by the Government ought 
to be increased by forty per cent, because such 
was the increment allowed by that Act. The 
Collector rightly contended that the Government 
was not a tenant, and so the claim did not come 
within the West Bengal Act of 1948 and the 
amount awarded by the arbitrator would not be 
increased by any percentage. 

[ 6 ] We are disposed to agree with the conten¬ 
tion of Mr. Gupta after having heard both the 
Senior Government Pleader and the Junior 
Government Pleader. It is clear that in case of 
a requisition like this, where possession is taken, 
and there is not a complete acquisition of owner- 
ship of the land or building, compensation has 
to bo assessed under S. 23, Land Acquisition Act 
on the basis of fair market value for such interest 
in land. The relationship created is not that of 


a landlord and a tenant, The requisition is byl 
the Government by virtue of its suzerian position 
by whioh it can foroibly take away any one’s 
property. It i3 the superior authority which the 
State possesses by virtue of which such compul¬ 
sory acquisition or requisition is made. It does 
not bring about any actual relationship of land- 
lord and tenant. Therefore the Rent Control 
Order or other legislation or executive order with 
the backing of legislation have very little direot 
bearing upon the assessment of compensation. 
The market value of the interest taken away 
from the owner has got to be assessed. In the 
present case, it is the possessory interest which 
has been taken by the State, and, therefore, in 
assessing the fair market value of the case, fair 
rent is taken to be a good criterion. It is as a cri¬ 
terion of market value of the interest that the 
question of fair rent arises, and the only bearing 
that the rent control legislation may have is in 
so far as it affects by way of fall in rent tho 
income which will be obtainable from the pro¬ 
perty in a proper market by a landlord. Rent 
may be broaght down by means of such legisla¬ 
tion or Rent Control Order and, therefore, fair 
rent to be assessed may be lower, but it cannot 
for a moment bo contended that the principle on 
which compensation should be assessed is tho 
principle on which a rent controller will at that 
particular time assess that particular building or 
land to rent for the very simple reason that in 
spite of the Rent Control Order certain rights 
remain with a landlord e. g. in particular cases 
even mentioned in the Rent Control Order itself, 
a right of re-entry lies with the landlord but not 
in case of requisition. Then again a Rent Con¬ 
trol Order being an executive order, though 
baoked by legislation under the Defence of India 
Act, has only a very limited duration, or expect¬ 
ed to have a limited duration, whilst the requisi¬ 
tion made by the Government was for an 
indefinite period. It has now been made clear 
that it is for an indefinite period. This was done 
when the appellant communioated with the col¬ 
lector and wanted to know when possession was 
likely to bo given over. He was informed that 
the occupation by the Government would be for 
an indefinite period. The owner not being in the 
position of a landlord does not become entitled 
to any increment of rent, as was rightly pointed 
out by the Collector, that subsequent legislation 
might entitle a landlord to. Therefore, in decid¬ 
ing upon fair rent, for the purpose of S 23, Land 
Acquisition Act, it must be a notional fair rent 
of a hypothetical tenant, and the assessment of 
suoh notional fair rent must be based upon a 
consideration whioh does not take into account 
restrictions temporarily imposed by any restric¬ 
tive executive order or legislation like Rent! 



1950 Balabam v. Sahbbjan ( G . N . Das J .) Calcutta 85 


Control Order eto. The assessment in praotice 
shoald be as if it was of a house of like nature 
let out for the first time to a tenant who is not 
compelled to take it up and by a landlord who 
is not compelled to let it out. The practical 
method will be to assess rent as if it was a new 
house for the first time let out on that date. 
This will exclude all the trouble that has been 
introduced in the present case by taking into 
account the Rent Control Order whioh has very 
little direct bearing except in so far as it has or 
has not succeeded in bringing down the market 
rate of rent. Rule 75A, Defence of India Rules 
oopresponds in England with Regulation 51 of 
Defence General Regulations, 1939, as to power 
to take possession of land, and as to compensa¬ 
tion under the Defence Compensation Aot, 1939, 
was passed in England. Unfortunately there 
was no suoh elaborate provision for compensa¬ 
tion made in India as it was done in England 
in the Act of 1939 so that we have all this trouble. 
If requisitioning is to be made a permanent 
method of acquiring subordinate interest in pro¬ 
perty forcibly by the Government, it i9 desirable 
that the rate and method of compensation should 
be settled by appropriate legislation after careful 
consideration. 

[6] In the present case, tbe arbitrator proceed, 
ed upon a wrong principle and his dooision must 
be set aside and the matter is remitted baok to 
him for further consideration and disposal of the 
case according to law in the light of the princi. 
pies laid down and according to the evidence 
which both sides may have already adduced or 
may on remand adduce before him. 

[7] The appellant will get his costs from the 
respondent: Hearing fee twenty gold mohurs. 

P. N. Mitra J_I agree. 

Order accordingly. 

A. I. R. (37) 1990 Caloutta 89 [0. N. 22.] 
G. N. Dab J. 

BaJaram Mandal — Defendant 2 — Appel¬ 
lant v. Sahebjan Gazi and others — Bespon- 
dents. 

s - A ' t t - No- 171 of 1949 (Taxing Matter), Decided 
on 22nd July 1949, against decree of Sub-Judge, Second 
Court, Alipur, D/-22nd December 1948. 

(a) Court-fees Act (1870;, S. 7 (Iv) (c) _ Suit for 
declaration of title and for permanent injunction 
restraining defendant from interfering with plain- 
tif s possession—Section 7 (iv) (c) applies—Plain¬ 
tiff to put single valuation — Court has power to 
correct valuation under S. 8C (Beng.) - Court is 
however powerless where there is no objective 
standard of valuation—Where plaintiff is not before 
Court, Court to put valuation as best as it can. 

The expression 'consequential relief* means some 
relief which follows dlreotly from the declaration, the 
valuation of which is not oapable of being definitely 


ascertained and which is not specifically provided for 
and cannot be claimed independently of the declaration 
as a substantial relief. 

Where the plaintiff has prayed for a declaration of 
his title and for a permanent injunction restraining 
the defendant from interfering with his possession the 
prayer for a permanent injunction is a consequential 
relief and court-fees are payable, under S. 7 (iv) (c), ad 
valorem on the amount at whioh the relief is sought to 
be valued in the plaint,subject to the provisions of S. 8C 
(Beng). Where the relief for declaration is valued 
at Rs. 1000 and the consequential relief by way of 
permanent injunction atRs. 10 and a fixed court-fee has 
been paid on the former relief under Scb. II, Art. 17 

(iii) and on the latter relief under S. 7 (iv) (d), the 

mode of valuation is entirely erroneous. The correct 
mode of valuation is to put a single valuation, 
the option of valuing the relief resting with the plaintiff. 
The High Court has power to correct a valuation 
improperly made by the plaintiff. However, as no rules 
under S. 9, Suita Valuation Act, have been framed the 
Court is powerless in cases where there is no objective 
standard of valuation. [Paras 9,10 & 11] 

The proper procedure in cases where the defendant 
and not tbe plaintiff is before the Court, is that the 
Court has to serve a notice on the plaintiff to appear in 
Court for the limited purpose of assessment of court- 
fees and if the plaintiff fails to appear in spite of such 
notice the Court is authorised to put a valuation as 
best as it can in the circumstances of each particular 
case: Cate laxo referred. [Para 12] 

Annotation : ('44-Com.) Court-fees Act. S. 7 (iv) (c) 
N. 21 and 23. 

(b) Court-fees Act (1870), S. 17 (2) (Beng.)-Re- 
lie* — Meaning of — Section 17 (2) not applicable 
to cases under S. 7 (iv) (c). 

* Relief contemplated by S. 17 (2) must be one in 
respect of whioh court-fees are independently payable 
under the Act. It cannot mean consequential relief 
whlch^ 13 not par se chargeable with court-fees. Sec¬ 
tion 17 (2) does not apply to cas*9 arisiug under S. 7 

(iv) (c) where & single valuation is to be put and ad va¬ 

lorem court-fees are to be paid on that valuation : 53 
O. W, N. 340, Dissent. (Para 16] 

\ Annotation : (’44-Com.) Court-fees Act, S. 17, N. 8, 
Pt. 3. 

Bholanath Roy — for Appellant. 

Chandra Sekhar Sen and J , Mujumdar , Govern- 
ment Pleader —.for Government. 

Judgment.— This is a reference under 9. 6, 
Court-fees Aot and raises three questions for 
decision, viz., (l) whether one valuation should 
be put under s. 7 (4) (o), Court-fees Aot, subject to 
correction by the Court under s. 8 (o), Oourt-fees 
Act;. ( 2 ) where the defendant and not the plain, 
tiff is before the Court, what is the procedure to 
be followed for valuing the relief and (8) whether 
8.17 (2), Court-fees Aot as amended would apply 
to cases arising under s. 7 (4) (o), Court-fees Act. 

[ 2 ] The substance of the plaint, as it appeara 
from the report of the Stamp Reporter, is that 
the plaintiff brought the suit out of whioh the 
appeal arises on the allegation that the disputed 
property belonged to one Akazaddin and others. 
The plaintiff purchased the same by a registered 
deed of sale for a consideration of Rs. 1,000 from 
the said Akazaddin and others in the benami of 
of hia brother-in-law defendant h The plaintiff 
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went into possession of the property purchased 
by him. Later on, defendant 1 sold the disputed 
property to defendant 2 who in collusion with 
defendants 3 and 4, is trying to dispossess the 
plaintiff from the disputed property. The plain, 
tiff accordingly brought the suit for declaration 
that defendant 1 is the lenamdar of the plaintiff 
in respect of the disputed property and for a 
permanent injunction lestraining the defendants 
from taking possession. 

[3) The suit was valued at Rs. 1,000 for declara- 
tion and Rs. 10 for permanent injunction. A sum 
of Rs. 20 was paid on tho prayer for declaration 
and a sum of annas 12 only was paid on the 
prayer for permanent injunction. 

[i] The suit was decreed on contest. 

[5] An appeal was taken by the contesting 
defendants to the lower appellate Court on the 
valuation as made in the plaint and court-fees 
were paid on the same footing. The appeal wa3 
dismissed by the lower appellate Court. 

[G] The present appeal has been taken by de- 
fendant 2 aud in the memorandum of appeal 
court-fees have been paid on the same basis as 
it was paid in the Courts below. 

[7] The Stamp Reporter was of opinion that the 
mode of valuing the relief claimed in the plaint 
was contrary to S. 7 (4) (c),Court-fees Act and 
that court-fees should be paid on a single valua¬ 
tion of the reliefs claimed in tho plaint. The 
learned advocate for the appellant having con¬ 
tested the view taken by the Stamp Reporter, 
the aforesaid points of difference were placed by 
tho Stamp Reporter before the learned Regis- 
trar, Appelluto Side, as a Taxing Officer of this 
Court. 

[8] The learned Registrar was of opinion that 
the questions involved are substantial questions 
and require a decision by the Court. The matter 
was referred to me as a Taxing Judge under the 
orders of the learned Chief Justice for giving my 
decision on the points already mentioned. I 
shall first take up the first question submitted 
to me for decision. 

[9] I have already stated the substance of 
the plaint which is to be found in the report 
of the Stamp Reporter and this is not disputed 
on behalf of the defendant appellant. The pre¬ 
sent case, therefore, is one where the plaintiff 
has prayed for a declaration of bis title and for 
a permanent injunction restraining the defen¬ 
dant from interfering with his possession. The 
question is whether B. 7 (4) (c), Court-fees Act 
is attracted to tho facts of this case. Section 7 
(4) (c), Court-fees Act would apply if the suit 
is one for a declaration where a consequential 
relief is prayed tor. The expression 'consequen¬ 
tial relief has been defined to mean some relief 
which follows directly from the declaration, the 


valuation of which i3 not capable of being de- 
finitely ascertained and which is not specifically 
provided for and cannot be claimed indepen¬ 
dently of the declaration as a substantial relief: 
Ealu Ram v. Babu Lai, 54 all. 812 : (a. I. r! 
(19) 1932 all. 485 F.l).), Mt Zeb Ol-Nisa V. 
Dm Mohammad, I. L. R. (i94l) Lab. 451: (a.I.R. 
(28) 1941 Lah. 97 F B ). Tested in this light, the 
prayer for a permanent injunction in the pre- 
sent case is a consequential relief. The present 
case, therefore, directly comes within S. 7 ( 4 ) (c), 
Court-fees Act. Court-fees are, therefore, paya¬ 
ble ad valorem on the amount at which the 
relief is sought to be valued in the plaint, sub- 
ject to the provisions of S. 8 (c), Court-fees Act. 

[ 10 ) In the plaint, the plaintiff has valued 
the relief for declaration at Rs. l,0C0 and the 
consequential relief by way of a permanent in¬ 
junction at Bs. 10 . A fixed court-feeof Rs.20has 
been paid on the former relief under Sch. II, 
Art. 17 (iii), and on the latter relief under S. 7 (4) 
(d), Court-fees Act. Such a mode of valuation 
is entirely erroneous and the court-fees paid are 
not in term3 of the statute. The correct mode 
of valuation of the relief in such a case is to put 
a single valuation, the option of valuing the re¬ 
lief resting with the plaintiff. This was held by 
this Court in the case of In re Kahpada 
Mukherji, 58 Cal. 281 : (A. I. R. (17) 1930 Cal. 
686). This is conceded by the learned advocates 
appearing on both sides. Ur. Roy, appearing 
for the appellant, however, contends that un¬ 
less the plaintiff values his relief properly the 
proper fee payable on the plaint and on the 
memorandum of appeal cannot be ascertained, 
and as there is no objective standard of valua¬ 
tion in the present case, the Court is not in a 
position to value the same. In the present case, 
the plaintiff was served with a copy of the order 
of this Court specially drawing his attention to 
the fact that the plaint may have to be valued 
in this Court under S. 7 ( 1 ) (c), Court-fees Act. 
Tho plaintiff has chosen not to appear in pur¬ 
suance of the notice. 

[ill The power of this Court to correot a 
valuation improperly made by the plaintiff was 
recognised in the caee of Narayangunj Central 
Co-operative Sale and Supply Society Ltd. v. 
Mafizuddin Ahmed, 61 Cal. 796 : (A. I. R. (20 
1934 cal. 448 F. B.), and is now embodied in 
S. 7 ( 4 ) (c), Court-fees Act a3 amended by 
8. 7 ( 2 ), Bengal Act, (Act vil [7l of 1935), 1935. 
As pointed out, however, in the case of Star 
Trading and Investment Ltd. v. Ashutosh 
Mukerjee, 43 C. W. N. 1116 : (A. I. R. (26) 1939 
Cal. 627), as no rules under S. 9, Suits Valuation 
Act have been framed, tho Court is powerless in 
cases where there is no objective standard of valua¬ 
tion. If the question had arisen in the trial Court- 
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the Court might have-acted under 0. 7, R. 11, 
Civil P. 0. In the present case, however, the 
plaintiff is a respondent and has not appeared 
before the Court in spite of service of notice. 
The question, therefore, is whether the Court is 
powerless in these circumstances. As the plain- 
tiff has not availed himself of the option given 
to him by law of valuing the relief, in my 
opinion, the Court has to value the same as 
best as it can. In cases arising under S. 7 (4) (c), 
Court.fees Act, the value for the purpose of 
jurisdiction follows the valuation for the pur- 
pose of court-fees. In the case of Sailendra Nath 
v. Ram Chandra, 25 C. w. N. 768 : (A. I. R. 
(8) 1921 Cal. 84), the plaintiff valued bis euit at 
Rs. 1,010 for the purpose of jurisdiction. The 
Court (?) to trial on that footing. The decree for 
costs on a valuation of Rs, 1,010 was passed in 
favour of the plaintiff. In my opinion, in the 
epecial facts of this case, the value of the relief 
cannot be put at a sum less than Rs. 1 , 010 . As 
such the value of the relief in the present case 
must be deemed to be Rs. 1.010 under S. 7 (4) (o), 
Court-fees Act. This disposes of the first ques¬ 
tion whioh was referred to me for my decision. 

Il 2 ] As regards the second question, the pro- 
per procedure in cases where the defendant 
and not the plaintiff is before the Court, the 
Court has to serve a notioe on the plaintiff to 
,appear in Court for the limited purpose of assess. 
iment of court-fees, and if the plaintiff fails to 
appear in spite of suoh service of notice, the 
|Court is authorised to put a valuation as best 
*s it can in the circumstances of eaoh parti- 
'Cular oase. 

[13] Coming to the third question, the material 
provision is s. 17 ( 2 ), Court-fees Aot whioh runs 
as follows: 

"Where more reliefs than one based'on the same 
cause of action are sought either jointly or in the 
alternative, the fee shall be paid aooording to the value 

payabh).™ ‘ “ re9P€Ct ° f Wh ‘° h ,he lar 8 e3k feo « 

ti4] In the case of In re Kalipada Mukherji 
68 oal. 281: (A. i. r. (17) 1990 oal. 686), Rankin 
J. was of opinion that in oases coming within 
8.7 (4) (o), Court-fees Aot, there is only one relief 
and court.fees have to be paid on a single valua¬ 
tion which it is the right and duty of the plain- 
tiff to put in the plaint. In the oase of Mohitosh 
Mukherjeev, Satyanarain Chatterjee, 630.W.N 
340, whioh arose out of a suit fora declaration 
that two deeds of gift and settlement were invalid 
as being fraudulent and collusive and for khas 
possession, Sen J. held that the oase oame with. 
,n 8. 7 (4) (c), the relief for possession being 
ancillary to the relief for declaration. Sen J. 
then proceeded to observe that the relief for 
declaration and the relief for khas possession are 
two reliefs based on the same oause of aotion 


and as such the fee shall be paid according to 
the value of the relief in respect of which the 
largest fee i3 payable. The view taken by Rankin 
J. in the oase of In re Kalipada Mukherji, 58 
Cal. 281 : (A. I. R. (17) 1930 Oal. 686), wa3 held 
to have become obsolete in view of the amend¬ 
ment of S. 17, Court-fees Act by 3. 12 , Bengal 
Act, (ACt VII [7] Of 1935), 1935. 

[15] Tho answer to the question formulated 
really depends on the meaning of the word 
‘relief’ occurring in that olause. In my opinion, 
the second part of. the clause clearly shows that 
the relief contemplated by the clause must be 
one in respect of which court-fees are indepen¬ 
dently payable under the Act. It cannot mean 
consequential relief which is not per so chargea¬ 
ble with court-fees. The view taken by Sen J. 
does not seem to be correct. In my opinion, 
8. 17 (2) does not apply to cases arising under 
S- 7 (4) (c), Court.fees Act where a single valua- 
tion is to be put, and ad valorem court-fees are 
to ba paid on that valuation. 

[16] The defendant-appellant must pay the 
costs of this reference, hearing fee being asses¬ 
sed at one gold-mohur. 

D-H. Answers accordingly. 


A. I- R. (37) 1930 Calcutta 87 [C. N. 23.] 
Q. N. Das and Quha JJ. 

Rally Nath Dutta — Defendant 3—Petitio¬ 
ner v. Shew Bux Mohata £ another, Plaintiffs 
and others, Defendants — Opposite Party. 

Civil Rule No. 474 of 1919, Deoided on 19th July 
1949, from order of fourth Addl. Sub-Judge, Alipur 
(24-Paraganas), D/- 15th March 1949. 

(a) Evidence Act (1872), S. 106-Plaintiff claiming 
actual receipts as mesne profits — Burden of proof 
lies on defendant-Plaintiff claiming mesne prolits 
which defendant ought to have received — Burden 
rests on plaintiff. 

Where the plaintiff claims mesne profits the burden 
of proof would depend on tho oature of the olaim made 
by the plaintiff. If the plaintiff limits his claim to the 
actual profits whioh the defendant is said to have 
received obviously in suoh a case, as tho defondant ia 
the person who had epeoial knowledgo of the actual 
rece.pt of profits rcoeivod by him, the burden would 
lie on him to prove the aotual reooipta mado by him. If, 
on the other hand, the plaintiff wants to make the 
defendant llablo for the profits whioh the defondant 
ought to havo received by the use of ordinary diligonoe 

ln ui!, .l vant “ oannot sa'd that that is a matter 
within the epeoial knowledgo of the defendant and the 
burden of proof would rest on tho plaintiff to prove the 
probable receipts in rospoot of the disputed property • 
A - L H 1 ?* 5 “* d - 145 .1W. o«: 3 Cal 

oil' ia* n R / t S0 * 1943 Patl 69 and A -1. R- (80) 1948 
Cal. 125, Ref. [ Parft 4] 

Annotation : (‘46-Man.) Evidenco Act, S. 100, N. 2. 

(b) Civil P C. (1908), S. 115 (c) - Material irre- 
gularity-Pfcmtilf claiming mesne profits _ Claim 
not limited to actual prolits received by defendan 
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--Direction of Court to Commissioner to ask defen¬ 
dant to lead evidence in first instar.ce-Case comes 
under section. 

The Court acts with material irregularity in the exer- 
oise of its jurisdiction when it adopts a wroDg procedure 
in the course of the trial which materially affects the 
decision of the case. Thus, where the plaintiff claiming 
mesne profits does not limit his claim to the actual pro¬ 
fits received by the defendant, the direction of the Sub¬ 
ordinate Judge to the Commissioner to ask the defendant 
to lead evidence in the first instance materially affects 
the determination of the question of mesne profits and 
the case comes within S. 115 (c) : A. I. R. (36) 1949 
P. C. 156, Foil. ; A. I. R. (36) 1919 P. C. 239, Expl. ; 
Cas.’ law discussed. [Paras 8 and 10] 

Annotation : (’44-Com.) Civil P. C., S. 115, N. 12 
Pt. 35. 

(c) Civil P. C. (1908), S. 115 (c) - Error of law- 
Junsdiction of Court not involved — High Court 
cannot interfere under section. 

Only in those cases wherein the exercise of jurisdiction 
the Court acts illegally or with material irregularity that 
the High Court can interfere under S. 115 (c); a mere 
error of law not involving the jurisdiction of the Court 
is not enough. [Para 10] 

Annotation : (’44-Com.) Civil P. C., S. 115 N. 13. 

Chandra Sehhar Ben and Syamadas Bhattacharyya 

— for Petitioner. 

Apurba Charan Mukhcrje and Sunil Kumar Ghose 
(for Nos. 1 and 2)\ Salindra N. Roy Choudhury 
and Sovendra SJadhab Basu (for Nos.3, 4 and 7) 
and Lala Eemanta Kumar and Monohar Saha 
(for No. 6) — lor Opposite Party. 

G. N. Das J. — This rule was obtained by de-- 
fendant 3 against an order of the learned Subordi¬ 
nate Judge dated 15th March 1949 in which he 
gave certain directions in the matter of the as¬ 
certainment of mesne profits, to a Commissioner 
appointed for this purpose. In 1944 a suit for 
declaration of the plaintiff's title and for reco. 
very of possession was instituted against several 
defendants. Defendants l, 2 and 6 were the 
trustees to (he estate of one Sm. Sekheswari. 
Defendants 3, 4 and 6 were in possession of dis¬ 
tinct plots under the trustees. On 20 th March 
1948 the suit was decreed, the plaintiff’s title was 
declared and a decree for recovery of possession 
and for mesne profits was passed in favour of 
the plaintiff. Against the decree defendant 3 
preferred an appeal to this Court and obtained 
Civil Rule No. 872 (F) of 1918 for a stay of the 
decree for delivery of possession and for ascer¬ 
tainment of mesne profits. This rule was heard 
on 23rd August 1948. An order was made by this 
Court directing stay of delivery of possession on 
certain conditions. The order directed that the 
Subordinate Judge should make a rough estimate 
of the mesnq profits in respect of the property 
which was in the possession of defendant 3 from 
the date of suit, that is, 13th September 1944 till 
August 1950. If the security was furnished in 
respect of thie sum the decree for delivery of pos¬ 
session would be stayed. There wa3 a further 
order made in the rule to the effect that there¬ 
after the Subordinate Judge would proceed to an 


ascertainment of the mesne profits for the entire, 
period from 13th September 1944 till August i 960 
and after such ascertainment the order requiring 
security to be furnished would ba liable to be 
varied. After the matter went down to the Court 
below the plaintiff filed a petition stating that 
the mesne profits should be calculated on the 
basis that the profits of a cotta of land was Bs. 10 
per month. On this footing the plaintiff stated 
that the probable mesne profits would come up 
to Rs. 4,08,000. To this petition defendant 3 filed 
a petition of objection wherein he mentioned the 
profits received by him, and that the profits bo 
received by him were largely due to the im. 
provements made by him and which cost him & 
sum of about Rs. 2,C0,000. After making deduc¬ 
tions for interest on such cost the defendant 
stated that the nett profits would be about Rs. 600 
per annum. In the alternative the defendant stated 
that the probable rent of the disputed land would 
be Bs. 6 per coltah per annum. By an order 
dated 16 th February 1949 the learned Subordinate 
Judge made a rough estimate. He took the view 
that the land in the possession of defendant 3 
would be about C bighas, the probable letting 
value would be Bs. 12 per cottah per annum and 
on that footing he calculated the probable mesno 
profits for the entire period, roughly sis years, 
at the total sum of Bs. 8640. Thereafter the Court 
proceeded with the work of ascertaining the 
mesne profits of the land. A commissioner was 
appointed to ascertain the same. The commis¬ 
sioner in the course of his enquiry prayed for 
directions as regards the question as to the per¬ 
son on whom the onus lay to prove the amount 
of mesne profits. The learned Subordinate Judge 
dealt with this matter by order No. 109 dated 16th 
March 1949. In the course of his order the 
learned Subordinate Judge stated that the defen¬ 
dant judgment-debtor who was iu possession 
was to lead evidence first to enable the com¬ 
missioner to arrive at a conclusion as regards 
the amount of mesne profits. In case defendant 8, 
the judgment-debtor, did not lead suoh evidence 
the commissioner was to take further directions 
from the Court. On behalf of defendant 3, the 
judgment-debtor, a prayer was made that in case 
he was called upon to lead evidence first he 
might be allowed the opportunity of adducing 
rebutting evidence. Tho learned Judge did not 
pass aDy final orders on this petition but held 
it over for further direction in caso the question 
arose at a later stage. It is the propriety of this 
order which is called in question in this Rule on 
behalf of the petitioner. 

[ 2 ] Mr. Sen appearing on behalf of the peti¬ 
tioner has contended that the learned Subor¬ 
dinate Judge adopted a wrong procedure by calling 
upon defendant 3 to lead evidence first- Hie 
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contention is that in a oase like the present the 
harden of proof is initially on the plaintiff and 
it is the plaintiff who is to lead evidence first. He 
has referred us to some cases bearing on this 
question. 

[3] Mr. Apurba Charan Mukherji appearing 
for the decree.holders has raised two contention?. 
In the first place he contends that the learned 
Subordinate Judge wa3 right in holding that the 
burden of proof lay on the defendant judgment- 
debtor who was in wrongful possession. He ha3 
referred ns to a decision of this Court in the case 
of Brojendra Ccomar Roy v. Madhub Chun, 
der Ghose, 8 cal. 343. He has also contended 
that even assuming that the learned Subordinate 
Judge wa3 wrong in holding that the burden of 
proof lay on the defendant, that is at best an 
error of law and this Court is powerless to in¬ 
terfere with the order passed by the Court below 
in revision. 

[4] We shall first deal with the first question, 
viz., whether in a case like the present it was for 
the plaintiff to adduce evidence first on the 
ground that the burden of proof lies on him. The 
word mesne profits is defined in s. 2 , ol. ( 12 ), 
Civil P. C., whioh runs thus: 

" 'Means proflts' of property means those profits 
which the person in wrongful possession of such pro¬ 
perty actually received or might with ordinary dili¬ 
gence have received therefrom, together with interest 
onsuoh profit b, bnt shall not include profits duo to 
improvements made by the person in wrongful poses- 

A plain reading of the clause shows that the 
plaintiff is entitled to receive from the person in 
wrongful possession either the profits received 
by suoh a person or the profits whioh such a 
person might have derived by the exeroise of 
ordinary diligence. The burden of proof would 
depend on the nature of the olaim made by the 
plaintiff. If the plaintiff limits his claim to the 
aotual profits which the defendant is said to have 
received, obviously, in suoh a case, as the defen. 
dant is the person who had special knowledge 
of the actual receipt of profits'received by him, 
the burden would lie on him to prove the actual 
receipts made by him. If, on the other hand, the 
plaintiff wants to make the defendant liable for 
the profits which the defendant ought to have 
received by the use of ordinary diligence in the 
event it oannot be said that that is a matter 
within the special knowledge of the defendant 
and the burden of proof would rest on the plain¬ 
tiff to prove the probable receipts in respeot of 
the disputed property. Under s. ioi, Evidence 
Aot the burden lies on the person who would fail 
if no evidence is given on either side. This is 
mbjeot to a qualification to be found in 8. 106 
Evidenoe Aot. The observation of Field J. in' 
the case of Brojendra Coomar Roy v. Madhub 


Chander Ghose, (8 cal. 343) quoted above 
is to the effect that as the defendants were in 
possession a3 wroDg-doers it lay upon them to 
show what profits were realised by them. This 
observation has got to be read in the light of the 
facts of that case. In that case a claim was made 
in regard to mesne profits in respect of a cer¬ 
tain taluk of which the defendant was in wrongful 
possession. The defendant produced certain 
account papers and wanted to prove to the Court 
the actual receipts which came into his hands. 
The account papers were found to be unreliable. 
It is under these circumstances that Field J. 
made the above observation. It cannot be said 
that tbis observation was intended to lay down 
a general rule applicable to all oases where the 
plaintiff claims mesne profits from the defendant. 
Brojendra Coomar Roy’s case, (8 cal. 343) was 
considered in the case of Ramakka v. Negasam, 
47 Mad. 800: (A. I. R. (12) 1925 Mad. 145). That 
was a oase whioh arose out of proceedings 
by way of restitution, the defendant claiming 
mesne profits from the plaintiff in respeot of the 
property which was taken possession of by the 
plaintiff in course of execution. In that case a 
question arose as to who would begin first. Their 
Lordships of the Madras High Court after re¬ 
ferring to the provisions of o. 18 , R. l, Civil P. C, 
proceeded to state that in the enquiry held by 
the commissioner the defendant was to lead his 
evidence in the first instance and thereafter the 
plaintiff would lead his evidence. It may be 
pointed out that in that case the defendant was 
the person who was olaiming mesne profits as 
against the plaintiff who was in wrongful posses¬ 
sion. The oase therefore is an authority for the 
proposition that the person olaiming mesne 
profits has to lead evidence first. In the cousre of 
their judgment their Lordships draw a distinc¬ 
tion between two olasses of cases which may 
arise in the matter of determination of the 
amount of mesne profits. Their Lordships point 
out that in case the plaintiff claims the aotual 
receipts made by the defendant as mesne profits, 
by virtue of the provisions of S. 106 , Evidence 
Aot, the burden would lie on the defendant, that 
is the person in wrongful possession to lead evi- 
denoe first but where the plaintiff makes a olaim 
in respect of profits that might have been realis. 
ed by the defendant by the exeroise of reason¬ 
able oare the burden of proof would lie on the 
plaintiff to show the probable profits whioh tho 
defendant might have received. We entirely 
agree with the view taken by the Madras High 
Court. This view found favour with the Patna 
High Court in the oase of Ram Kishun Lai v 
Abdullah, 21 pat. 735 :(a. I. r. (so) 1948 pat. 
69). Mr. 8en also drew our attention to the case 
of Province of Bengal v. Sm. Purna Sashi 
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Chaudhurani, 75 0 . L. j. 479:(A. I. R. (30) 
1943 cal. 125). In that case Nasira Ali J. with 
whom the learned Chief Justice agreed observed 
that where the plaintiff claims probable profits 
of the land the burden lie3 on the plaintiff to 
prove what those probable profits are. 

[5] On a consideration of the cases referred 
to above we hold that in the present case the 
burden lies primarily on the plaintiff to prove 
his claim. As such the plaintiff is to begin first. 
Mr. A. C. Mukherji did not say in answer to a 
question by the Court that the plaintiff would 
limit his claim to the actual profits which the 
defen Jant received. The first contention raised 
on behalf of the petitioner must therefore succeed. 

[G] We Lave now to consider the second ob¬ 
jection raised by Mr. Mukherji. This concerns 
the powers of this Court to interfere in revision 
under S. 115, Civil P. C. which run3 thus : 

‘Tbo High Court may call for the record of any 
oase which has been decided by any Court subordinate 
to 6uch High Court and in which no appeal lies 
thereto, and if such subordinate Court appears— 

(a) to have exercised a jurisdiction not vested in it 
by law, or 

(b) to have failed to exercise a jurisdiction so 
vested, or 

(c) to have acted in tbo exercise of its jurisdiction 
illegally or with material irregularity, the High Court 
may make such older in the case as it thinks fit.” 

Mr. Son contends that tho present case is cover, 
ed by the observations of Sir John Beaumont in 
the case of N. S . Venkatagiri Ayyangar v. 
Hindu Religious Endowments Board, Madras, 
53 C. W. N. 458 : (A. I. R. (36) 1949 P. C. 156), 
towards the end of the judgment at p. 461. In 
order to appreciate the observation to which we 
shall refer presently it is necessary to state the 
facts which came up for decision in that case. In 
that case a question arose as to the construction 
of a will. This had bearing on the question whe- 
ther the temple therein in dispute was a private 
temple or a public temple. The High Court was 
of opinion that the learned District Judge was 
under a serious error in construing the terms of 
the will. On this ground the High Court interfer¬ 
ed with the decisiou of the learned District Judge 
in revision and proceeded to give a decision on 
their view of the construction of the will. Before 
tho Judicial Committee a question was raised 
as to whether tbo High. Court acted with 
jurisdiction iu setting aside the decision of the 
District Judge under S. 116 , Civil P. 0. The 
Judicial Committee was of opinion that the 
High Court had exceeded their jurisdiction in 
interfering with the decision of the District 
Judge on the question of the construction of the 
will. Their Lordships in the course of their judg¬ 
ment referred first to the following passage in 
the case of Rajah Amir Hussan Khan v. Sheo 
Baksh Singh , 11 Cal. 6:11 I. A. 237 (P. 0.) viz. : 


“Whether they decided rightly or wrongly they had 
perfect jurisdiction to decide the question which was 
before th:m and they did : decide it.** 

Their Lordships pointed out that if the decision 
is erroneous in law that fact of itself did not 
entitle the High Court to interfere in revision 
because tho Court has jurisdiction to decide a 
point rightly or wrongly. It is to be noted that 
the point before the Judicial Committee in the 
caso of Rajah Amir Uussan Khan , (ll cal. 6: 
11 I A. 237 p. c.) was a question of res judicata 
and did not concern the jurisdiction of the Court 
either in entertaining the suit or in proceeding 
with it; the Court had jurisdiction to go into the 
question of res judicata if in exercise of its 
jurisdiction the Court made a mistake on the 
point of law, that was not a ground which em¬ 
powered the High Court to interfere in revision. 
Their Lordships then proceeded to refer to the 
observations in the case of Balakrishna Odayar 
v. Vasudeya Aiyar , 44 I. A. 261 : (a. I. R. (4) 
1917 p. c. 71), to the effect that 
“S. 115 applies to jurisdiction alone, tbo irregular 
exercise or non-exerciee of it, or the illegal assumption 
of it, the section is not directed against conclusions of 
law or fact in which tbo question of jurisdiction is 
not involved.” 

The Judicial Committee there make tho follow- 
ing observation in construing S. 115 (c) : 

“that in exorcising jurisdiction tbo Court has not acted 
illegally, that is in breach of some provision of law, or 
with material irregularity, that is by committing some 
error of procedure in tho course of trial which is 
material so that it may have affected tbo ultimate 
decision." 

Mr. Sen contends that the Judicial Committee 
explained the word illegal in cl. (c) as inclusive 
of cases where there is a breach of some provi¬ 
sion of the law. 

(7] In our opinion haying regard to the con¬ 
text, it cannot bo said that their Lordships were 
inclined to take the view that any error of law 
which the Court may commit in exeroising its 
jurisdiction would arm this Court with powers 
to interfere with the decision of the Court below. 

[8] In the present oase the learned Subordi¬ 
nate Judge adopted a wrong procedure in the 
matter of the ascertainment of mense profits, a* 
such the case clearly comes within the observa 
tions of the Judicial Committee whioh say that 
the Court acts with material irregularity in the 
exercise of its jurisdiction when it adopts a 
wrong procedure in the course of tho trial wbiob 
materially affects the decision of the case. The 
present case therefore presents no difficulty 
whatsoever in the way of our assuming power* 
under S. 116, Civil P. C. Mr. Sen also referred 
us to the decision of tho Judioial Committee in 
the case of Joy Chand v. Kamalakshya Chau • 
dhury , 53 C. W. N. 562; (A. I R- (36) 1949 P. 0. 
239). In that case on an application under the 
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Bengal Money-lenders Act the deeree-holder 
who wa3 the appellant before the Privy Council 
raised a contention that the loan was a com¬ 
mercial loan and the case therefore did not fall 
to be decided under the provisions of the Bengal 
Money-lenders Act. The Subordinate Judge on 
a construction of the mortgage bond was of 
opinion that the loan was a commercial one and 
he dismissed the application made by the judg¬ 
ment-debtor under the Bengal Money-lenders 
Act. Against that order a petition in revision 
under S. 115, Civil P. C., was taken to this Court. 
This Court disagreed with the decision of the 
learned Subordinate Judge that the loan was a 
commercial loan and the order of the Sub- 
ordinate Judge was varied with regard to some 
properties. Against the decision of this Court, 
an appeal was taken to the Judicial Com¬ 
mittee. Before the Judicial Committee, Mr. 
Pringle appearing on behalf of the appellant 
conceded that no appeal lay from the decision of 
the Subordinate Judgo to this Court. This con¬ 
cession was accepted by the Judicial Committee 
without expressing any opinion on the point. 
Mr. Pringle then'contended that as no appeal lay 
to this Court, this Court had no power to inter, 
fere in revision with the order of the Subordi. 
nate Judge. It was contended on the authority 
of Raja Amir Hossain Khan's case, (n oal. 6: 
11 1. A. 237 P. o.) that at mo3t the question 
whether the loan was a commercial loan or not 
depended on a question either of law or of fact 
and this Court in revision had no power to 
interfere. This contention was repelled by the 
Judicial Committee. 


[91 It is to be noted that the Judicial Con 
mittee oxpressly said that the question can 
under B. lie (b), namely that on an erroneoi 
view of the powers of the Court, the Court ha 
failed to exercise its jurisdiction. The case obv 
ously came within the purview of s. lie (t 
because onco the Court determined that tb 
loan was not a commeroial loan the Court ha 
to proceed to the next step in course of the prc 
oeedings, namely, whether relief should be give 
under the Bengal Money-lenders Aot or nol 
The decieion of the question whether the loa 
was a commercial loan or not, involved the fur 
ther question namely whether the Court woul 
assume further jurisdiction in the case or nol 
It had, therefore, direct reference to the juris 
diction of the Court to continue the proceeding 
before the Court. After stating that the cae 
before their Lordships came under 8. 116 (b 
their Lordships proceeded to observe as follow! 

0, „ fla6uRam v.Wunna Lall, 49All, 45< 
™ l' ^n 027 A11 ‘ 858 * and Bari Bh\kaj\ v. Nat 

0 J , Bom- ^ 32, m “y be mentioned aa cases 1 
which a subordinate Court by its own erroneous deciaio 


(erroneous, that is in the view of the High Coart) in 
the one cise on a point of limitation and in the other 
on the question of res judicata invested itself with a 
jurisdiction which in law it did Dot possess, and the 
High Court held, wrongly their Lordships think, that 
it has no power to interfere in revision to prevent such 
a result.” 

[lO] It i3 contended that in this passage their 
Lordships seem to lay down a general rule that 
if on a question of res judicata or on a ques¬ 
tion of limitation a subordinate Court goes 
wrong, this Court is entitled in revision to inter, 
fere with the decision of the subordinate Court. 
If this were the correct reading of the above 
sentence, it would be in direct conflict with what 
was decided by the Judioial Committee in the 
case of Rajah Amir Hossain Khan: (ll Cal. 6: 
ll I. A. 237 P. 0.), where the question of res 
judicata was said to be a pure question of law 
and an erroneous decision on that question was 
said to be a matter outside the old s. G 22 , Civil 
P. C., 1882 . It is obvious that such a result could 
never have been intended. If we examino the facts 
in Babu Ram v. Hunna Lai, 49 all. 454: (a.I.r. 
114)1927 ALL 968), it would appear that in that case 
an application to eet aside an ex parte decree 
had been made. This was accepted by the trial 
Court without properly goiDg into the question 
of limitation. On an application in revision on 
behalf of the plaintiff, the High Court of Allaha¬ 
bad was of opinion that the application was 
obviously barred under Art. 164, Limitation 
Act, but the High Court declined to interfere as 
this was not a matter whioh came within s. 116 , 
Civil P. C. Reference was made to the case of 
Balkrishna Odayar v. Vasudeva Aiyar, 44 
I. a. 261: (A. I. R. (4) 1917 P. o. 71). In the latest 
case before the Judicial Committee the oaee is said 
to have been wrongly deoided by the Allahabad 
High Court. It is to be observed that in the 
case under consideration the trial Court had not 
properly dealt with the question of limitation, 
the assumption of jurisdiction by the Court which 
depended on the decision of an initial question 
whether the application was made at a time 
beyond tho period of limitation, as required by 
the terms of 8. 3, Limitation Aot, was irregular. 
In the oase of Hari Bhikaji v. Naro Vtshva. 
nath, 9 Bom. 432, the High Court had refused 
to interfere in rovision on the ground that the 
point raised was a question of res judicata whioh 
was a mere question of law. This decision is also 
considered by the Judicial Committee in the 
latest case to have been wrongly decided. A refer, 
ence to the faots of this oase would show that 
the olaim for mesne profits had been previ. ' 
ously negatived and a second proceeding had 
been started to ascertain the mesne profits 
whwh had been already negatived in a former 
trial. It may be that here if the question of rss 
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judicata had been decided properly, the latter 
Court would have no power to go into the fur. 
ther question as to the ascertainment of mesne 
profits. This may be the reason why the Judicial 
Committee opined that this case was wrongly 
decided. The actual facts in the case of Raja 
Amir Hossain Khan do not appear either in 
ll cal. 6, or in 11 I. A. 237. It i3 difficult for us 
to gather what the precise facts were. It would 
seem, however, from the bare summary which is 
given in the reports that there a previous suit 
for redemption was dismissed and later on pro. 
ceedings were again taken under the Oudh Taluk 
Act for the same relief. It is possible that the 
question of res judicata arcse merely as an issue 
in the case, namely, whether the claim for 
redemption was available to the plaintiff in the 
later proceeding in view of the previous decision. 
In our opinion, it cannot be said that in the last 
two decisions, the Judicial Committee have 
differed from the view which was taken in the 
early case of Rajah Amir Eossain Khan in 
ll I. A. 237: 11 cal.6 (P C.) viz., that a mere error 
of law which has no reference to the question of 
jurisdiction is not by itself sufficient to entitle 
thi3 Court to interfere in revision. In our 
opinion only in those cases where in the exercise 
of jurisdiction the Court acts illegally or with 
material irregularity that this Court can inter- 
fere under S. 115 (c), Civil P. C., a mere error of 
law not involving the jurisdiction of the Court 
'is not enough. As we have already observed, 
in the present case the direction of the learned 
Subordinate Judge to the commissioner to ask 
'judgment-debtors to lead evidence in the first 
instance materially affects the determination of 
the question of mesne profits and the case comes 
| within S. 115 (c), Civil P. C. The objection raised 
by Mr. Mukherjee must, therefore, be overruled. 

[11] In the result this Rule is made absolute. 
The order of the learned Subordinate Judge is 
set aside and this case i3 remitted to him for 
directing the commissioner to proceed with the 
work of mesne profits in the light of the obser- 
vations made above. 

[ 12 ] The defendant petitioner is entitled to 
his costs in this Rule from the plaintiff opposite 
party, the hearing.fee being assessed at two 
gold mohura. 

Guha J—I agree. 

Rule made absolute. 

A. I. R. (37) 1950 Calcutta 92 [C. N. 24] 

R. P. Mookerjee and P. N. Mitra JJ. 

Aditya Kumar Ray—Appellant v. Dhireiu 
dra Nath Mandal and another—Respondents. 

Letters Patent Appeal No. 1 0, f ®“ 

18th July 1949, against judgment of Blank J.. D/-29tn 
January 1948, in A. F. A. D. No. 1819 of 1943. 


(a) Limitation Act (1908), Art. 144 — Symbolical 
possession— Delivery of, operates as transfer of 
possession — Decree-holder given such possession 
on certain day— Judgment-debtor keeping him out 
of possession from next day — Judgment-debtor’s 
possession becomes adverse from such date —Suit 
for possession by decree-holder is governed by 
Art. 144. 

Delivery of symbolical possession operates in law as 
a transfer of possession from the judgment-debtor to 
the decree-holder. And this is so even where the judg¬ 
ment-debtor is in direct possession and not in posses¬ 
sion through tenants: 16 Cal. 530 (F. B.) ; A. I. R. (4) 
1917 P. C. 197 and 24 Cal. 715, Fell.; 36 Bom. 373 
(F. B.), Not foil ; A. I. R (10) 1923 Cal. 138, Rtf. 

[Para 9] 

Where, however, the decree-holder is given symboli¬ 
cal possession on a certain day, bat the judgment debtor 
keeps him out of possession from the next day, the 
judgment-debtor’s possession becomes adverse to him 
from that day, and limitation woald begin to run 
against him from that date in respect of any suit for 
possession that he might afterwards bring against the 
judgment-debtor and such a suit would be governed by 
Art. 114: 24 Cal. 715, Foil. [Para 9) 

Annotation : ('42 Com ) Lim. Act, Arts. 142 and 
144. N. Go, Pts. 1 and 2. 

(b) Limitation Act (1903), Art. 144 — Adverse 
possession against mortgagor — Simple mortgage 
by E in plaintiffs favour—Suit by plaintiff—Decree 
obtained — In execution mortgaged property pur¬ 
chased by plaintiff and symbolical possession ob¬ 
tained—In meanwhile II obtaining ejectment decree 
against defendants who were his tenants and ob¬ 
taining symbolical possession—Suit by plaintiff for 
khas possession within twelve years of date of his 
purchase — Art. 144 and not Art. 137 or Art. 142 
held applied—Suit held was not barred—Limitation 
Act (1908), Arts. 137 and 142. 

The term "adverse possession" implies that the 
person against whom adverse possession is exercised, is 
a person who is entitled to demand possession at the 
moment adverse possession begins. Hence, the posses¬ 
sion of a person who has dispossessed the mortgagor of 
a simple mortgage subsequently to the date of. the 
mortgage i 3 not adverse to the simple mortgagee. 33 
Cal. 1015 ; A. I. R. (5) 1918 Cal. 933 and A. I. R. (3) 
1916 Mad. 990 (F.B.), Rel. on. [Para 10] 

One U executed a simple mortgage of the lands in 
suit in favour of the plaintiff in 1921. In 1928 the 
plaintiff brought a suit upon this mortgage and obtained 
decree and in execution of that decree he purchased the 
mortgaged property on 14th April 1931 and on 9th 
September 1931 took delivery of possession through 
Court. In the meanwhile, in 1928, E got an ejectment 
decree against the defendants who were his tenants ana 
obtained possession on 13th September 1923. It was 
found that the defendants’ tenancy under H was put 
an end to by the ejectment decree and that the po-.e, 
sion through the Court which H obtained on 13lb 
September 1923 and which the plaintiff obtained on 
9th September 1931 was only symbolical possession and 
actual possession remained with the defendants 
along. In a suit by the plaintiff instituted against 
defendants on 18th September 1940 for declaration of 
title to and recovery of khas possession of thei land, 
x Held, that as a simple mortgagee the plaintiff had no 
right to demand possession at the time when the adverse 
possession by defendants against H started, 
entitled to possession only when be purchased the 
mortgaged property in execution of his mortgage decree 
on 14th April 1931 and the defendants 
became adverse to him only from that date. In tbi- 
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view Art. 144 and not Art. 137 or Art. 142 would ap¬ 
ply to tho euit and a9 it was brought within twelve years 
of the time when the defendants* possession became 
adverse to the plaintiff, it was not barred by time. 

[Paras 10, 11 and 13] 

Annotation : (’42-Com ) Lim. Act, Art. 144, N. 84, 
Pt. 4. 

(c) Limitation Act(190S), Art. 137-Applicability 
—Article cannot apply to purchaser at sale in exe¬ 
cution of mortgage decree. 

Article 137 contemplates an auction purchaser who 
ha3 by his purchase acquired just the interest which the 
judgment-debtor had in the property at the date of the 
sale and no higher, and who stands in precisely the 
same position as the jadgment-debtor did in relation to 
third parties in respect of that property. The purchaser 
at a sale in execution of a mortgage decree, boweverj 
becomes clothed not merely with the equity of redemp¬ 
tion but also the mortgagee’s interest in the mortgaged 
property and, therefore, Art. 137 cannot apply to such 
a purchaser: A. I. R. (10) 1923 Mad. 160, Ref . 

[Para 12] 

Annotation : (’42-Com.) Lim. Act, Art. 137, N. 2, 
Pt. 4. 

Sarat Chandra Jana —for Appellant. 

Sttfcumflr Ohoss (Sr,) —for Respondents. 

P. N. Mitra J—This is an appeal on behalf 
of the plaintiff under cl, 15, Letters Patent from 
a judgment of Blank J. In a suit for declaration 
of title to and recovery of khas possession of 
certain lands. The trial Court decreed the suit, 
but on appeal the learned Subordinate Judge, 
2 nd Court, Howrah, modified that deoree by 
dismissing the plaintiff's claim for khas possession 
and giving him only a declaration of his title 
to the landlord’s interest in the suit lands. Our 
learned brother has affirmed that decision of the 
lower appellate Court. 

[2] The suit lands are o. B. Dag no. 2634, 
which is a tank, and c. s. Dag. No. 2683, which 
an adjoining garden. These plots formed 
part of a maurashi mokarari jama whioh 
belonged to one Harish Chandra Mondal. Harish 
executed a simple mortgage in respeot of this 
jama in favour of the plaintiff. It was stated 
to us by the learned advocate for the appellant 
that this mortgage was made in 1921. In 1928 , 
the plaintiff brought a Bpifc upon this mortgage, 
being Title Suit No. 83 of 1928, and obtained a 
deoree. In exeention of that decree he pnrehased 
the mortgaged property on 14th April 1981 and 
9 th Beptember 1931 he took delivery of possession 
through Court. 

[3] In the plaint the plaintiff made the case 
that since obtaining delivery of possession through 
Court he remained in khas possession until the 
defendantsdiepossesaed him on 20th Falgoon 1344 
B. S. corresponding to 4th Maroh 1938 on the 
allegation that they had a tenanoy right in the 
rait lands. Plaintiff averred that the defendants 
never had any tenanoy right in the lands and 
Harish had all along been in khas possession. 


Upon these averments the plaintiff brought his 
suit on 18th September 1940 for declaration of 
his title by auction purchase and for khas pos¬ 
session. 

[ 4 ] The defendants filed their written state- 
ment on 12 th December 1940. They put the 
plaintiff to proof of his title to the suit land, 
and they pleaded that they had a tenancy right 
in the suit lands under Harish since more than 
50 years ago from the time of their grand-father 
and the plaintiff’s case of khas possession and 
dispossession in Falgoon 1344 was a false story. 
They said they had all along been in possession. 
They also pleaded limitation. 

[5] It appears that on 7th August 1941, an 
application supported by an affidavit was filed 
on behalf of the plaintiff praying that certain 
records might be called for. In this application 
it w83 stated that Harish had got an ejectment 
decree in Title suit No. 144 of 1928 in the 3rd 
Munsif’s Court at Howrah against the predeoes- 
sors-in interest of the defendants and had taken 
possession of the property in suit through Court 
and thereby all right, title and interest of the 
defendants’ predecessors in property in suit 
had been extinguished. These allegations were 
materially divergent from the averments in the 
plaint, but no application was made for amend¬ 
ment of the plaint, which was allowed to remain 
as it was. 

[6] The suit came on for trial on 18 th August 
1942. Tho learned Munsif allowed the plaintiff 
to put in evidence tho deoree for ejectment 
obtained by Harish in Title suit No. 144 of 1928 
against the predecessors-in-interest of the defen¬ 
dants and the peon’s return to the writ of posses¬ 
sion showing delivery of possession to Harish on 
13th September 1928. The deoree was an ex parte 
one and wa9 dated Slat May 1928. The defen¬ 
dants' objeotion to the reception of this evidence 
was overruled by the learned Munsif with the 
observation that the defendants had notice of 
the plaintiff's application of 7th August 1941, 
but they had not filed any additional written 
statement or counter-affidavit challenging the 
facta set out in the plaintiff’s application. Upon 
this evidence supplemented by a little oral evi¬ 
dence the learned Munsif oame to the oonoluBion 
that although the plaintiff’s oase that Harish 
had been in khas possession all along was 
untrue, the defendants’ tenanoy had been put 
an end to by this ejeotment decree and Harish 
had obtained khas possession in execution of it. 
With regard to the plaintiff’s allegation of dis¬ 
possession in Falgun 1344, the learned Munsif 
does not appear to have come to any finding 
but he held that the suit was not barred by limi¬ 
tation as the plaintiff bad proved that he had 
taken possession on 9 th September 1931 . As he 
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also found title in favour of the plaintiff, he 
gave the plaintiff a decree for declaration of 
title and khas possession. 

[7l On appeal by the defendants, the learned 
Subordinate Judge took the view that the course 
that had been adopted at the trial of allowing 
the plaintiff to adduce in evidence the ex parte 
ejectment decree and the peon’s return to the 
writ of possession without any amendment of 
the plaint bad been unfair to the defendants and 
bad caused them prejudice. He observed that 

"unless ihe plaint had been amended the defendants 
were nit required to plead that the decree was a frau¬ 
dulent one or that in spite of the decree the defendants 
have acquired a limited right of tenancy by adverse 
possession for more than twelve years." 

He remarked that he 

' had a mind to send the case back on remand for an 
amendment of the plaint as well as to allow the defen¬ 
dants opportunity to file additional written statement 
and for framing additional issues,” 

but he said that this course was not ‘‘necessary 
in view of the faot that the plaintiff’s claim for 
khas possession is barred by limitation". Differ- 
ing from the learned Munsif, he held thatHarish 
had only taken symbolical possession and bad 
never taken actual possession, and be also dis¬ 
believed the plaintiff's case of khas possession 
after his purchase. Hi3 finding was that the 
defendants had been in actual possession all 
along. He held the plaintiff’s claim for khas 
possession to be barred by time, because the cause 
of action, he said, bad arisen on 13th September 
1928 when Harish obtained delivery of posses¬ 
sion through the Court and the plaintiff had 
failed to prove his possession within twelve years 
of the accrual of the cause of action, but he did 
not indicate which Article of the Limitation Act 
be thought to bo applicable. He accordingly gave 
the plaintiff only a declaration of bis title to 
the landlord’s interest in the suit lands and dis¬ 
missed the claim for khas possession. 

[8) On second appeal Blank J. disagreed with 
the view that any prejudice bad been caused to 
the defendants by the course adopted at the 
trial, but he concurred in the view of the lower 
appellate Court upon the question of limitation 
and affirmed the decree which had been made 
by it. 

[ 9 ] The view taken by Blank J. and by the 
lower appellate Court on the question of limita¬ 
tion has been assailed before us by the plaintiff 
appellant. That question has to be dealt with 
on the basis of the case that the defendants’ 
tenancy under Harish was put an end to by the 
ejectment decree obtained by him against them 
and on the findings of faot arrived at by the 
lower appellate Court that the possession through 
the Court which Harish obtained on 13th Sep- 
tember 1928 and which the plaintiff obtained 


on 9th September 1931 was only symbolical pos- 
session and actual possession remained with the 
defendants all along. Delivery of ebymolical 
possession operates in law as a transfer of pos. 
6es3ion from the judgment-debtor to the decree- 
holder: Jugobundhu v. Ram Chuvder, 5 Cal. 
684 :(5 C. L. R 518 F. B.); Joggobandhu v. Pur- 
nanund, 16 Cal. 530 (F.B.) and Radha Krishna 
v. Ram Bahadur, 22 C. W. N. 330 : (A. I. R. ( 4 ) 
1917 P. C. 197). And this is so even where the 
judgment-debtor is in direct possession and not 
in possession through tenants; Hari Mohan v. 
Baburali, 24 cal. 716. The contrary view taken 
by the Bombay High Court in Maliadeo v. J am, 
36 Bom. 373 : (14 I. C. 447 F. B.) has not been 
accepted in our Court: Bhulu Beg v. Jatindra 
Nath, 27 C. W. N. 24:(A. I. R. (10) 1923 Cal. 138). 
Harish, therefore, must be taken to have obtain- 
ed possession on 13th September 1928 when he 
was given symbolical possession as against the 
defendants’ predecessors. As, however, they kept 
him out of possession from the nest day, their 
possession became adverse to him from that day, 
and limitation would begin to run against him 
from that date in respect of any suit for posses¬ 
sion that bo might afterwards bring against 
them. It was held by Banerjee J. in Han 
Mohan’s case (24 Cal. 715), that such a suit would 
be governed by Art. 144. It is unnecessary to 
consider whether Art. 142 would not be more 
appropriate in the view that Harish must be 
taken to have been dispossessed on the day after 
the delivery of possession to him, as the date of 
the dispossession for the purpose of Art. 142 and 
the date when the possession of the defendants 
became adverse to him would be the same so far 
as Harish was concerned. 

[ 10 ] But the position of the plaintiff was enti¬ 
rely different from that of Harish. There could 
be no question of the plaintiff beiDg disposses¬ 
sed, as be was not in possession. Nor can it be 
said that the possession of the defendants’ pre- 
deo c ssors became adverse to him at the time 
when it became adverse to Harish. It is now 
well settled that the possession of a person who 
has dispossessed the mortgagor of a simple mort¬ 
gage subsequently to the date of the mortgage 
is not adverse to the simple mortgagee; See 
Aimadar Mondal v. Makhan Lai, 33 Cal. 1016: 
do 0. W. N. 904); Priya Sakhi v. Manbodh 
Bibi, 44 Cal. 425 :(A. I. R. (6) 1918 cal. 933) and 
Vyapuri v. Sonamma, 39 Mad. 811: (A. I. B- 
(3) 1916 Mad. 990 F. B ). The principles which 
govern the matter have been fully discussed in 
the judgments of Sanderson O. J- and Mooker- 
jee J- in Priya Sakhi v. Manbodh Bibi, 44 Oal. 
425 : (A. I. R. (6) 1918 Cal. 933), which reversed 
a judgment of Fletcher J. taking the contrary 
view. As Sanderson C. J. observed in that case, 
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“Ibe term 'adverse possession* implies that the person 
against whom adverse possession is exercised, is a 
person who is entitled to demand possession at the 
moment adverse possession begins,” 

As a simple mortgagee the plaintiff had no right 
to demand possession at the time when the 
adverse possession of the defendants’ predeces- 
sors against Harish started. He became entitled 
to possession only when he purchased the mort¬ 
gaged property in execution of bis mortgage 
decree on 14th April 1931, and the defendants’ 
possession became adverse to him only from that 
date. 


[11] In this view Art. 144 would be the Arti. 
.ole applicable to the plaintiff’s suit for khas 
I possession against the defendants and the suit 
would be in time, but the defendants have con¬ 
tended before us that the suit is governed by 
Art. 137, as thi3 is a suit for possession of immo¬ 
veable property by a purchaser at a sale in 
execution of a decree when the judgment-debtor 
is out of possession at the date of the sale. Under 
that Article limitation run9 from the time when 
the judgment-debtor is first entitled to posses- 
sion. As Harish, it was contended, became en- 
titled to recover possession from the defendants’ 
predecessors at least on 14th September 1928, 
which was the day after he took symbolical pos¬ 
session, the suit brought on 18 th September mo 
must be held to be out of time. 


[12] Tho consequence of acceptance of thi 
argument, it will be seen, will be to nullify th 
proposition that adverse possession against th 
mortgagor cannot be adverse to the mortgage 
in a simple mortgage. While we have held the 
the possession of the defendants' predecessor 
did not beoome adverse to the plaintiff when i 
became adverse to Harish on 14 th Septembe 
1928, we shall if we accede to this contention 
be in effect upholding the contrary position tba 
the adverse possession of the defendants’ prede 
cesaors against Harish affected the plaintiff a 
well, for according to this contention liroitatioi 
won d begin to run against the plaintiff fron 
the time when Harish beoame entitled to posses 

$ hat . ‘, 9 th V ime the possession o 
the defendants predecessors became adverse t< 

Hansh We do not think that the language o 

would lead to suoh a result. When the Artioli 
Bpeaka of a suit for possession by an auotior 
purchaser when the judgment-debtor was out o 1 
possession at the date of the sale and make* 
limitation run from the time when the judgment, 
debtor becomes entitled to possession, it appears 
to us to contemplate an auction purchaser wbc 

^l oh&s \ iu8t the interest 

which the judgment-debtor bad in the prope ‘ 

the date of the sale and no higher, and 


stands in precisely the same position a 3 the 
judgment-debtor did in relation to third parties 
in respect of that property. The purchaser at a 
sale in execution of a mortgage decree, however, 
becomes clothed not merely with the equity of 
redemption but also the mortgagee’s interest in 
the mortgaged property. In our opinion, there¬ 
fore, Art. 137 cannot apply to such a purchaser. 
This was also the view which was taken of the 
article in Sundaram v. Thiyagaraja, 50 M.L.J. 
183': [A. I. R. (io) 1923 Mad. 160). 

[13] Article 137, therefore, is Dot attracted to 
the plaintiff’s suit. Article 142 cannot apply as! 
the plaintiff was never in possession, and no 
other article has been suggested as being appli¬ 
cable. Our conclusion, therefore, is that the suit 
is governed by Art. 144, and as it was brought 
within twelve years of the time when the defen¬ 
dants' possession became adverse to the plain¬ 
tiff, it i3 not barred by time. 

[14] Our decision on the question of limita¬ 
tion, however, does not dispose of the case finally. 
The learned Subordinate Judge, as noticed be¬ 
fore, stated in bis judgment that but for the view 
which he was takiDg on the question of limita¬ 
tion he could have remanded the oase to the 
trial Court for amendment of the plaint and for 
the filing of additional written statement and 
the framing of additional issues, aDd tho defen. 
dants respondents urged before us that if we 
held against them on the question of limitation, 
as we have now done, they should be given an 
opportunity properly to contest the new case 
made by the plaintiff at the trial. We think that 
the defendants have legitimate ground for com. 
plaint against the manner in which this matter 
was dealt with in the trial Court. They could 
not anticipate that the application filed by the 
plaintiff for calling for certain records would be 
treated as having amended the plaint, and we do 
not agree with the learned Munsif that the filing 
of the applioation oast a duty upon the defen. 
dants to file an additional written statement. 
The learned Munsif seems to have thought that 
it was a question merely of the factum of a 
decree and a proceeding for delivery of posses, 
sion. But the oase the defendants apparently 
wanted to make when they were confronted at 
the trial with the ex parte deoree and the peon’s 
return was that the entire proceedings were 
vitiated by fraud as they laid some evidence to 
the effeot that no summons in the suit had been 
served and no delivery of possession bad aotuaUy 
been made in the locality. It is not surprising 
that this aspeot of the matter was not at all 
considered by the learned Munsif, as there were 
before him neither pleadings nor issues bearing 
upon it. As the applioation of 7th August mi 
was in faot treated by the trial Court as having 
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amended the plaint and the plaintiff was per- 
mitted to lead evidence in support of the case 
made in it, we consider it unnecessary to direct 
that the plaintiff should be asked formally to 
amend his plaint. But it is necessary in the 
interests of justice that the defendants should 
have an opportunity to meet the new case. 

[15] We accordingly remand the case to the 
Court of first instance and direct that leave be 
given to the defendants to file an additional 
written statement within a time to be fixed by the 
Court, and that any additional issue or issues 
that may arise on that written statement be 
framed thereafter and the parties be allowed to 
adduce such further evidence as they may be 
advised on the new issue or issues. The question of 
plaintiff’s title to the suit lands by his auction 
purchase at the mortgage sale and the question of 
limitation have been finally decided and are not 
to be re-opened. We may also observe that no 
case ha3 hitherto been made by the plaintiff 
that the defendants’ tenancy came into existence 
subsequently to his mortgage and be is not to 
be allowed to make such a case. If the Court 
comes to the conclusion that the defendants have 
a subsisting tenancy right in the suit lands, the 
plaintiff's suit for khas possession will be dis¬ 
missed and he will only get a decree declaring 
his title to the landlord's interest therein. If, on 
the other band, the Court comes to the conclusion 
that the defendants have no subsisting tenancy 
right in the suit lands, it will give the plaintiff a 
decree for khas possession as well as for decla¬ 
ration of title. 

[16] We direct that the parties will bear their 
own costs up to this Letters Patent appeal. 
Future cost3 will be in the discretion of the 
Court dealing with the case. 

R. P. Mookerjee J. — I agree. 

v.r.b. Case remanded. 


A. I. R. (37) 1930 Calcutta 96 [C. N. 25.] 
K. C. Chunder J. 

Bibhuti Bhusan—Defendant—Petitioner v. 
Surendra Mohan Lahiri — Plaintiff — Oppo¬ 
site Party. 

Civil Rule No. 863 of 1949, Decided on 18th July 
1949. 

- (a) Houses and Rents—Calcutta Rent Ordinance 
(V [5] of 1946), S. 25 — Tenant's appeal against 
order granting conditional permission to landlord 
to file suit for ejectment — District Judge can pass 
legal order granting permission unconditionally — 
No question of O. 41, Civil P. C., arises. 

• Where the tenant files an appeal to the District 
Judge against the order of the Rent Controller granting 
a conditional permission to the landlord tD file a suit 
for ejectment, the District Judge has jurisdiction under 


A. I. R t 

S. 25 to pas3 a legal order granting the permission 
unconditionally. No question of 0. 41, Civil P. C., or 
anything analogous to it arises. The Rent Controller 
is not a Court and the District Judge does not act a 9 a 
Court of appeal in the sense in which the Civil Proce¬ 
dure Code contemplates a Court of appeal. [Para 3] 

(b) Houses and Rents — West Bengal Pre¬ 
mises Rent Control (Temporary Provisions) Act 
(XXXVIII [38] of 1948), S. 45 (2) - Permission 
to file suit for ejectment obtained under Calcutta 
Rent Ordinance of 1946 — Pending suit Ordinance 
expiring and Rent Control Act coming into force— 
Suit held did not abate. 

Where, pending a suit for ejectment by the landlord 
after obtaining permission under the Ordinance, the 
Ordinance expired and the new West Bengal Premises 
Rent Control (Temporary Provisions) Act was passed 
and came into force and It was contended that as the 
Ordinance under which the permission was granted 
expired the suit abated: 

Held that the suit brought by the landlord was 
because of the rights given to him under the general 
law. The Rent Control Ordinance put certain bars to 
hi6 right to institute the suit. So far as he was con¬ 
cerned, he bad those bars removed by getting the per¬ 
mission but the removal of the bars themselves by the 
Legislature not continuing the Ordinance itself had 
nothing to do with his right to 6ue, or oould in no way 
abate his claim. [Para 4] 

(c) Houses and Rents—Calcutta Rent Ordinance 
(V [5] of 1946), S. 14 (3)—Landlord serving notice 

to quit_Rent Controller’s permission to file suit 

obtained — Another notice to quit served before 
institution of suit — Second notice does not affect 
jurisdiction of Rent Controller to grant permission. 

The law doc3 not require the Rent Controller to 
grant permission to a landlord to file a suit for eject¬ 
ment only when the landlord has already terminated 
the tenancy. The Rent Controller is at liberty to grant 
a permission even when the tenancy has not been put 
an end to. Where, therefore, the landlord serves a 
notice to quit and obtains permission of the Rent Con¬ 
troller, the question whether there was a subsequent 
notice to quit served before the institution of suit 
accepting the tenanoy as subsisting till the second notice 
does not at all affect the question of jurisdiction of 
the Rent Controller who has ample jurisdiction to grant 
permission without a notice to quit even. [Para 5] 

Asoke Chandra Sen-for Petitioner. 

Oirija Prasanna Sannyal and Rabindra Nath 
Choudhury—ior Opposite Party. 

Order.—This Rule was issued at the instance 
of the tenant defendant. The plaintiff filed a 
suit for ejectment in 1947 and, as is usual, though 
he claims the house for his personal use and oc- 
cupation, he is being driven from pillar to post. 
The Calcutta Rent Ordinance, 1946 was then in 
force. The landlord got the permission of the 
Rent Controller. The Rent Controller granted a 

conditional permission. 

[2] The tenant filed an appeal to the District 
Judge, 24 Parganas under the Ordinance. The 
District Judge in deoiding the appeal very right¬ 
ly passed a legal order by granting the permis- 
eion unconditionally. Had the original order of 
the Rent Controller stood, there might have been 
some justification for the contention raised befote 
us that the permission was not legal. 
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[3] As regards the question that the District 
Judge had no jurisdiction to pass such an order, 
the jurisdiction is granted by 9. 25 of the Ordi. 
nance. No question of o. 41, or anything analo. 
gous to it arises. The Rent Controller is not a 
Court and the District Judge is not acting as a 
Court of appeal in the sense in which the Civil 
Procedure Code contemplates a Court of appeal. 

[4] Then the Ordinance was extended by a 
further Ordinance after the suit had been filed 
with the permission. Then the Ordinance expired 
and the New West Bengal Premises Rent Con. 
■trol (Temporary Provisions) Act, 1948, was 
passed and came into force on 1st December 
1948. The contention put forward before us is 
that as the Rent Ordinance under which the 
permission was granted expired, the suit brought 
by the landlord abated. The suit brought by the 
landlord is because of the rights given to him 
under the general Jaw. The Rent Control Ordi¬ 
nance puts certain bars to his right to institute 
the suit. So far as he was concerned, he had those 
bars removed by getting the permission, but the 
removal of the bars themselves by the Legisla¬ 
te®. not continuing the Ordinance itself has 
[nothing to do with his right to sue, or can in no 
way abate his claim. The utmost that it can do 
but we do not decide at all whether it actually 
does so or not, is to deprive the defendant of 
certain defences wbioh be might have had if no 
permission had been taken in such a case. The 
question does not even arise in the present case. 

lnrfUS? 117, ‘i ^ b00n Utged tbat th0 land ‘ 

ord served a notice to quit, and filed a proceed. 

fite ^ Rnif h0 A Re *? Contro,Ier for Permission to 
a suit. As the proceedings dragged on for 

and'Sy 9 ' h0 g0t ^ permission finally, 

* n *k fore th « institution of the suit, he filed a 

at, qa, S' \[ h * 3 been arged before 
the W n bBd „ made the Permission given by 
Controller without jurisdiction. The 

la T d -' dn ° fc re . quir ? th0 Benfc Controller to grant 
permission only when the landlord had already 

wZuSril L ‘“T - Tie Bm “ 0o "‘ ioUm 

I,b8r * 5° graafc ® permission even when 
fore thoh 060 put an end to. There. 

q , l0U Wh8ther lb6re Wft3 a subsequent 
nohce to qmt accepting the tenancy as subsisting 

forMhe^Rnlft 1 " 0 f urged ^ere. 

lore, the Rule is discharged with costs. 

delay. ™ th ® te °° rda 1)6 sent dow “ without 
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Sen J. 

Pasupati Banerji— Accused—Petitioner v. 
The King. 

Criminal Revn. No. 330 of 1949, Decided on 7th July 


V.B.B. 


Rule discharged. 


1949. 

(a) Criminal P. C. (1898). S. 195 (l) (a)_"Public 
servant concerned”—Offence under S. 182, Penal 
Code—Words mean public servant to whom false 
inlormation is given— Penal Code (I860), S. 132. 

The words ‘‘public servant concerned”, so far aa an 
oflence under S. 182, Pena! Code, is concerned, woiSd 
mean a pob .0 servant to whom a false information is 
given with the intention or knowledge that such public 
servant will do something which be ought not to do 

Annotation: (’49-Com.) Criminal P. C., S. 1% N !I 

(b) Penal Code (1860), S. 182 (a)_ Accused writ’ 
ing letter to chairman of municipality objecting tn 
name of S in Electoral Roll-Assertion th-fete 
that S was not paying income-tax and therefore h? 
could not claim to be voter -Copy of letter 

Sub-Divisional Officer-Such oHicer requested n 
accompanying memorandum to call for from r 
corae-tax OHicer necessary information I f! ■ 
made by Sub-Divisional Officer-S found fo ha« 
paid income-tax _ Sub-Divisional Officer Mint* 

C °? k . a ? ain ®* j? ccuse d for offence under S 82 
—Sub-Dmsional Officer held had no right to 82 
complaint -Criminal P. C. (189$), S. 195 ( 1 ) a) 

S an ® ffenCS P an ' 0 f , oble under 

«« «„» 7- d ' l mu8t be establiahod tbat a ponton 

gave informatioo which ho knew npyilri . t 

falsa to a public servant and that he intended'’thoreh’ 0 

(■Sil 

° do il:S^ 

pay the income-tax. A copy of the letter - d,d “°* 
the Snb-Divlsional Officer id in tbi Loom 8ent , t0 
memorandum he was requested to look Into ,K P * nyiDg 
seriously and call for from r nto ,he mft ‘ter 

neceseary information in Thi^ oonueolTon^ ° ffioer 
were made by the Sub-Divisional nm,° l| on. Enquiries 
that S paid inoome- lax and that 8JSf ( a ° d ha found 
him was false. Dpon thfs the Rnlf B « ains ‘ 

filed a oomplaint against the aoonJj 0 w* ? Dft Offioer 

KLrsr ****£%& 

j> d^ttthSS'S 1 " ■ ** «k.d 

Sub-Divisional Offioer together with ° f lh ® l9lter ,0 the 

oonoerned, no oSen^e undlr S Wa 

been committed and tCrA-Sl?!?* 1 . <** had 
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Bireswar Challerj:e —for Petitioner. 

Noh\ Coomar Chahravarly—tot the Crown. 


Order.—This Rule has been obtained by one 
Pashupati Banerjee praying that certain pro¬ 
ceedings against him should be quashed. 

[ 2 ] The facts giving rise to this Rule may be 
briefly stated a3 follows : On 19th July 1948, 
the petitioner Pashupati Banerjee wrote a letter 
to the Chairman of the Kamarhati Municipality 
objecting to the inclusion of the name, Sri Sushil 
Kumar Mukherjee in the preliminary Electoral 
Roll. In his letter, the petitioner asserted that 
he had come to know after an informal enquiry 
that Sushil Kumar Mukherjee did not pay in- 
come-tax, that therefore he could not claim to 
be a voter and that his name should be struck 
off if it was found after necessary enquiry that 
he did not pay the income-tax. Copies of the 
letter to the Chairman were sent to various per- 
sons amongst whom was the Sub Divisional Offi- 
cer of Barrackpor6. With the copy was sent the 
following observation : 

“With a request to look into the matter seriously 
and call for from the Income-tax Officer necessary in¬ 
formation in this connection. There 6hould not be aoy 
shadow of doubt in the mind of the public that Sushil 
Babu being an ex-Commissioner of the Municipality is 
exercising bis influence over the Registering Autho¬ 
rity to -include his name in the Electoral Roll in an 
illicit manner." # 

Enquiries were made by the Sub-Divisional 
Officer and he found that Sushil Babu paid in¬ 
come-tax and that the allegation against him 
was false. Upon this the Sub-Divisional Magis¬ 
trate asked the petitioner Pashupati Banerjee to 
show cause why legal action should not be taken 
against him for giving false information to the 
Sub-Divisional Officer with the intention to 
cause annoyance and injury to Sushil Kumar 
Mukherjee without any lawful ground. Cause 
was shown and thereafter the Sub-Divisional 
Officer filed a complaint before Sri B. N. Sen, 
Magistrate, First Class, alleging that Pashupati 
Banerjee had committed an offence punishable 
under 8. 182 . Penal Code. The Magistrate took 
cognizance of the complaint and issued summons 
against Pashupati Banerjeo who has now obtain¬ 
ed this Rule for a quashing of the proceedings. 

[ 3 ] The argument of learned Advocate appear¬ 
ing on behalf of the petitioner may be stated 
thus: 

[ 4 ] The allegations which were made by Pashu¬ 
pati Banerjee against Sushil Kumar Mukherjee 
were made to the Chairman of the Municipality 
for necessary action and the Chairman alone 
could act upon this letter. It is true that a copy 
was eent to the Sub-Divisional Officer with a 
certain request but it could not be said that any 
offence has been committed by this act on the 
part of the petitioner. If the statements made 
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by Pashupati Banerjee against Sushil Kumar 
Mukherjee are false, then the only person who 
could file a complaint against Pashupati Baner¬ 
jee would be the Chairman of the Municipality or 
some officer subordinate to the Chairman. The 
Sub-Divisional Officer was not an officer sub¬ 
ordinate to the Chairman and therefore he had 
no right to complain. By virtue of the provisions 
of 3.195 (l), Criminal P. C., the Court could take 
cognizance of the complaint only upon the com¬ 
plaint of the Chairman or his subordinate. The 
Court was wrong in taking cognizance of the 
complaint of the Sub-Divisional Officer. 

[5] Learned advocate appearing on behalf of 
the Crown contended that the complaint filed by 
the Sub-Divisional Officer was a valid complaint 
and that the Court before whom the complaint 
was filed had jurisdiction to entertain the com¬ 
plaint and issue process. His argument is that 
statements made by Pashupati were false and that 
he made these false statements in order to induce 
or knowing it likely he will induce the Sub-Divi¬ 
sional Officer to do certain things which he would 
not have done. His view is that the sending of 
a copy of the letter addressed to the Chairman 
together with the request amounted to giving the 
Sub-Divisional Officer information and asking 
him to do something which he ought not to do. 

[Gl In order to decide this question one must 
first examine the words of S. 195 (l) (a), Crimi¬ 
nal P. C. It is in the following terms : 

"No Court shall take cognizance of any offence puni¬ 
shable under Se. 172 to 188, Penal Code except on the 
complaint in writing of the public servant concerned or 
of some other public servant to whom he is subordi¬ 
nate." 

It is clear from this section that the person to 
make the complaint is the public servant con¬ 
cerned or his subordinate. The words “public 
servant concerned", so far as an offence under 
S. 182, Penal Code, is concerned, would mean a 
public servant to whom a false information is 
given with the intention or knowledge that such 
public servant will do something which he ought 
not to do. Obviously if the Chairman of the 
Municipality had filed tbiffoomplaint, there could 
be no objection. The information was given to 
him and he was asked to act upon it- If the in¬ 
formant knew that the information was false be 
would be guilty of an offence punishable under 
S. 182 .Penal Code. Here, however, the complaint 
has not been filed by the Chairman but by the 
Sub-Divisional Offioer. I quite agree with learned 
advocate appearing for the Crown that by sen- 
ding a copy of the letter addressed to the Chair- 
man to the Sub-Divisional Officer the petitioner 
was giving information to the Sub-Divisions 
Officer. It is also true that in the memorandum 
accompanying the letter Sub-Divisional cer 
is requested to do certain things. The question 
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which arises for consideration is whether this 
amounts to an offence punishable under S. 182, 
Penal Code. For this purpose, we have to exa¬ 
mine the wording of S. 182 (a), Penal Code. It is 
in the following terms: 

“Whoever gives to any public servant any informa¬ 
tion which he knows or believes to bo false, intending 
thereby to cause, or knowing it to be likely that he 
will thereby cause, each publio servant (a) to do or 
omit anything which suoh publio servant ought not to 
do or omit if the true stato of facts respecting which 
such information is given were known by him, or” 

Beliance has not been placed by the learned 
advocate for the Crown on sub s, (b) of s. 182 , 
Penal Code, so, I leave it out of consideration! 
In order to establish an offence punishable under 
B. 182 , Penal Code, it must be established that a 
person gave information which be knew or belie- 
yed to be false to a publio servant and that he 
intended thereby to cause such public servant to 
do something which such servant ought not to do 
or that he knew it to be likely that he would 
thereby cause such publio servant to do some, 
thing wbioh he ought not to do. Now, the words 
to do something" which suoh publio servant 
ought not to do must mean, in my opinion, to do 
something which the public servant was enjoined 
to do in his official capacity as public servant. 
If a person gives false information to a public 
servant knowing it to be likely or intending that 
he would do something which had no oonneotion 
with his office as a publio servant then, in my opin. 
ion, the conduot of the person giving suoh infor- 
mat.on would not come within the purview of 
8. 182 , Penal Code. For instance, if a person 
gave information to a public servant knowing it 
to be likely or intending that suoh publio servant 
would go and beat up somebody, then it cannot 
be said that this offence has been committed 
because it is no part of the duty of a publio ser. 

n - QP N ° Wl in the P re96nt 0930 
the Bub-Divisional Officer has nothing to do with 

the matter regarding the inclusion of Suehil 

Kumar Mukherjee in the Electoral Boll. He had 

no function to perform regarding these matters 

and it was no part of his duty as a publio ser. 

vant to make enquiries whether Sushil Kumar 

Mokherjee paid income-tax or not. Therefore, it 

is quite dear that the Snb.Divisional Officer was 

being asked to do something wbioh did not cons- 

“ “ 0t 1 5 1)6 done in the ex0 r°ise of his 
duties as a public servant. That being so, so far 

as the sending of the letter to the Snb-Diviaional 
Officer together with memorandum is con¬ 
cerned, no offence under 8. 182 , Penal Code, has 

nre 11 co ““ ,tted and therefore the Sub.Divisional 
Officer baa no right to file the complaint. The 
person who should have filed the complaint is the 

lo.Slo°Lm! 


Bissen Singh v. Pbameswari Singh 


Calcutta 99 


[7] In these oircumsUnces I must hold that 

the proceedings are bad ab inilio and they must 
therefore be quashed. — ^ 

[8] I wish it to be understood that I am ex^ 
pressing no opinion whether in the circumstances 
of this case the Chairman of the Municipality 
should take steps or Dot. That is a matter for the 
Chairman to decide. 

[9] The rule is made absolute. 

V,B,B * Rule made absolute. 


A. I. R. (37) 1950 Calcutta 99 [C . N. 27.] 
Harries 0. J. and J. P. Muter J. 
Bissen Singh—Complainant—Petitioner v. 
Prameswari Singh arid another — Accused- 
Opposite Parly. 

r T^ in ?L^ eVn ' Pe,n> No> 263 of 1949 - D «cided on 
7th July 1949. 

Criminal P C. (1898). Ss. 200, 202 and 156 (3)_ 
Complaint to Magistrate—Procedure to be followed 
by him Stated-Order by Magistrate forwarding 
complaint to police to make inquiry and take cog¬ 
nizance if any cognizable offence was made out 

S!°Sr 0ld " '“‘■'“f" - s»b !equc „, 

When a complaint is filed before a Magistrate he 
oan adopt one of two courses. He can examine the 
complainant upon oath and then i9sue process. On the 
olher hand he oan under S. 202 of the Code postpone 
the issue of process and refer the complaint to a Magis¬ 
trate or the police for farther enquiry nod thon toko 
action on receipt °f the report The other course open 
to the Magistrate is to send the complaint to the 
police asking them to take action under S. 166 (3) of 

that , oa8e ‘ he Magistrate would not 
examine the eompUmaot, but merely forward the 
complaint to the polloe for investigation and taking 
cognizance. [Pares and 

° n reo f'P‘“ complaint the Magistrate forwarded it 
to the polloe to make an enquiry and take oognlsanoo if 
any cogmzable Oflence was mado out and send a report. 

£nk^ D V he r6p0r , fl8nt ,h9 P° lice ‘ b0 Magistrate 

S-aElrS *«««»! pro- 

(i . ) ? ha ‘ ,he ° rder 01 the Magistrate forwardin'. 

M hO0 ( , tO make ,n 1 alr y and ‘ ak e cog. 

mzanoe if cognizable ofleooe was made out and send 

2“«; .eve? posaibij b * 

b. as “ss 

thf^lT et V he ROO v . Q6ed but he never examined 

srs : 0i - 18 - ,hs 

(iii) that the case did not fall within 8. 156 (8)*^be¬ 
cause the polios tbongh asked lo inquire and take 
oognUance were also asked to report. The police did 
not eubmi a charge sheet or a SilUo but reported 

fl q ° l6arly ‘ h0 7 did ™t act under 

a. ioo to;, rp_„ 1fn 

Annotation: C^Oom.) Criminal P. O., S. 2U? N 
II. 10; 8. 202 N. 18,18 and 20; 8. 150,V. 6 and 7 

a^TtJSSSS" and Ki,h °« 

Dtptondra ilohan Ghost _f or Opposite Parly. 
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A. I. B. 


Harries C. J.—This is a petition for revi¬ 
sion of an orier of a learned Magistrate acquit¬ 
ting the opposite parties under S. 253, Criminal 
P. C. 

[ 2 l The learned Magistrate held that the 
whole of the trial was illegal and he did not 
enter into the merits of the dispute. 

[3] It appears that a complaint was made to 
a learned Magistrate alleging offences under 
Ss. 443 and 341, Penal Code. On 6th December 
1347, the learned Magistrate passed the following 
order:" O/C Watgunge, P S—to make an enquiry 
and take cognizance if any cognizable offence is 
made out and send a report by 6th January 
134S.” 

[ 4 ] The police apparently reported, as an 
order of 6:h January I9i8, reads: "Seen report. 
Complainant absent—file." There is another or¬ 
der of the same date: “Complainant appears 
by petition. Seen police report. Summon Balai 
Lai Das and Parmeswar Singh under Ss. 4SS 
and 241, Penal Code for 4th February 1943." 

[5] The proceedings continued after the evi¬ 
dence of the prosecution had been taken and 
charges framed and witnesses cross-examined. 
A point was taken tv learned advocate for the 
defence that the whole trial was without juris- 
diction by reason of the orders passed by the 
learned Magistrate. 

[6] When the complaint was filed before 
the learned Magistrate he could have adopted 
one of two courses. He could have examined 
the complainant upon oath, and then issued 
process. On the other hand, he could under 
S. 202 , Criminal P. C. postpone the issue of pro- 
cess and refer the complaint to a Magistrate or 
the police for further enquiry and then take 
action on receipt of the report. 

[ 7 ] The other course open to the Magistrate 
was to eend the complaint to the police asking 
them to take action under S. 156 (3), Criminal 
P. 0. In that case the Magistrate would not 
examine the complainant, but merely forward 
the complaint to the police for investigation 
and taking cognizance. 

[8] It will be seen that the learned Magis¬ 
trate in this case forwarded the complaint to 
the police to make an enquiry and take cogni- 
zance if any cognizable offence was made out 
and send a report. It is an order which cannot 
possibly be made. Either the Magistrate him- 
self examines the complainant and then asks 
the police to enquire and report or the com¬ 
plaint must be sent to the police for them to 
enquire and take cognizance if they think pro- 

pgj> t 

[9] In the present case it is quite clear that 
the Magistrate acted under S. 202, Criminal P. 0. 
and having seen the report be took cognizance 


and summoned the accused; but it is to be ob-| 
served that he never examined the complain- 
ant on oath as required by s. 200 and therefore 
he could not in the circumstances take cognizance 
under Ch. 16 and the proceedings thereafter 
were illegal. 

[ 10 ] The case does not fall within s. 156 (3)1 
because the police though asked to enquire bei 
take cognizance were also asked to report The 1 
police did not submit a charge sheet or a chal.l 
lan but reported and, therefore, quite clearly 
they did not act under S. 156 (3) of the Code.' 
It seems to me that this case is completely 
covered by a recent Bench decision of this Court 
in the case of Pulin Behari Ghose v. The King, 
63 C. XV. S. 653. There very much the same 
thing happened and the Bench held that when a 
complaint is filed before a Magistrate he should 
either take cognizance of it under S. 200 of the 
Code and proceed under ch. 16 or send the com¬ 
plaint to the officer in charge of the Police Sta- 
tion directing him to proceed under ch. 14 of the 
Code. He should not make a hybrid composite 
order, both under S. 156 (3) and under 8. 202 
of the Code. 

Ill] The Magistrate here took cognizance 
after a report without examination of the com¬ 
plainant and the proceedings thereafter were il¬ 
legal and the learned Magistrate was right in 
so holding. 

[12] That being so, this petition which is 
directed against the order of discharge fails and 
is dismissed. 

[13] The Rule is discharged. 

J. P. Hitter J.—I agree. 

G.il.J. Buie discharged. 


A. I. R. (37) 1950 Calcutta 100 [C. N. 28.] 
G. N. Das and Gdha JJ. 

Krishna Charan Guin — Plaintiff — Peti- 
ioner v. Governor-General in Council, repre¬ 
ssing B. N. Big., New Delhi — Defendant 
—Opposite Party. 

Civil Bevn. Appln. No. 502 of 1948, Decided on 8th 
Inly 1949, (or setting aside judgment and decree ol 
ilnnsif, 3rd Court, Midnapore, D/- 21st Janaary 1948. 

Railways Act (1890). S. 75 (1) and (2)-Applica- 
allity—Actual value of excepted goods consigned 
•xceeding Rs. 100 but value declared to be less 
;han Rs. 100—Goods lost — Claimant not entitled 
to compensation : A. I. B. (34) 1947 CaL 182, Not 
1 pproced. 

The words of S. 75 (1) are plain and admit of no qua¬ 
lification. If the package contain* excepted goods, and 
the instrinsic value exceeds the statutory limit, the rad- 
way administration cannot te held responsible (or the 
lose, destruction or deterioration oi the package, owes 
[be value and ccntents are declared. The value to w 
declared i3 the true value. Section 75 (2) in terms does 
not entitle the consignor or eonsignee to get ihe declar¬ 
ed value, It places a maximum limit, beyond wbien 
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the claimant cannot recover whatever the true value 
may be. Section 75 (2) i b intended to apply to cases 
where a declaration is called for. An unnecessary decla¬ 
ration is not contemplated by the section. In cases of 
over-valuation of excepted articles above the statutory 
limit, the claimant gets the true value; the declaration 
does not help him. In cases of under-valuation of ex¬ 
cepted articles above tbe statutory limit, a limited dis¬ 
ability is imposed by S. 75 (2), viz., that the claimant 
can only recover up to the declared amount. 

[Paras 10 & 11] 

Where, therefore, the actual value of the excepted 
goods consigned exceeds Bs. 100 bat the declared value 
is less than Bs. 100 and the goods are lost, destroyed or 
deteriorated, the olaimant will not be entitled to any 
compensation ; A. I. B. (34) 1947 Cal. 182, Not appro - 
ved ; Civil Rule No. 293 of 1948, Approved. [Para 12] 

Annotation : ('46-Man.) Railways Act, S. 75 N. 1 
and 4. 

Nripal Chandra Roy Choudhury— for Petitioner. 

Chandra Sekhar Sen and A joy Kumar Basu 

tor Opposite Party. 

G. N. Das J.—This rule was obtained by the 
petitioner Krishna Chandra Guin. It is directed 
against the decision of Sir. D. N. Chakladar, 
Maneif, 3rd Court, llidnapore, exercising Small 
Cause Court powers, whereby he dismissed the 
petitioner s suit for recovery of a sum of Rupees 
152, alleged to be the price of goods consigned 
for carriage by the B, N. Railway administra¬ 
tion represented by the defendant opposite party, 
and not delivered to the consignee. 

[ 2 ] The facts of the case are that Joseph Her- 
her & Co., Calcutta self-consigned a paokage for 
carriage by the B. N. Railway from Esplanade, 
Caloutta, to Midnapore. In the forwarding note, 
the consignor described the paokage as oontain. 
ing Gramophone Records and declared the value 
to be rb. 99 only. The plaintiff petitioner pur- 
ohased the goods from the consignor and took 
an open delivery of the package at Midnapore 
Railway Station. A part of the contents of the 
goods was not delivered by the B. N. Railway. 
After service of the requisite notices, tbe peti¬ 
tioner filed this suit for recovery of a sum of 
R8.162 being the price of goods not delivered to 
him. The defendant denied liability; the mate, 
rial defence with which we are now oonoerned, 
is a plea under S. 75, Railways Aot. 

[8] The trial Judge gave effeot to this plea 
and dismissed the suit. The plaintiff ha 3 moved 
this Court in revision. 

[4] It is not disputed in this Court that the 
articles contained in the package come within 
item (r) of sch, 2 of the Act and are excepted 
artioles. 

[5] Mr. Roy Choudhury for the petitioner 
pressed only one point, viz., that although the 
value of the paokage exceeded Rs. 100 and it 
came within 8. 75 (l) of the Aot, nevertheless 
he was entitled to recover the sum of Rupees 
99, the value deolared by him. In support 


of bis contention, he relied on S. 75 (2) of the 
Act and the decision of Lodge J., in the case of 
Governor-General in Council v. Tarak Nath 
De t A. I R. (34) 1947 Cal. 182; (225 I. C. 630). 

[6) Mr. Sen, the learned Senior Government 
Advocate for the opposite party, contended that 
9. 75 (1) is dear on the point and the disability 
to recover anything is not controlled by 9. 76 (2). 
He referred us to an unreported decision of 
Chakravartti J., in the case of Governor-General 
in douncil v. Basanta Kumar Goldar , civil 
Rule 293 of 1948 decided on 9th July 1948. 

[7] The aforesaid decisions are clearly in con- 
flicfc and we have to resolve the same. 


[8] Section 75 of the Aot as itthenBtood, read 
as follows : 

“(1) When any articles mentioned in the second sche¬ 
dule are contained in any parcel or package delivered to 
a railway administration for carriage by railway, and t&e 
value of such artioles in the parcel or package exceeds 
(one) hundred rupees, the railway administration shall 
not be responsible for the loss, destruction or deteriora¬ 
tion of the parcel or package unless the person sending 
or delivering the parcel or package to tho administra¬ 
tion caused its valae and contents to be declared or 
deolared them at the time of the delivery of tho parcel 
or package for carriage by railway, and, if so required 
by the administration, paid or engaged to pay a per¬ 
centage on the value so declared by way of compensa¬ 
tion for increased risk. 

(2) When any parcel or paokage of whioh the value 
has been deolared under sub-section (I) has been lost 
or destroyed or has deteriorated, the compensation re¬ 
coverable in respeot of 6Uoh loas, destruction, or dete¬ 
rioration shall not exceed the value so deolared and the 
burden of proving the value so deolared to have been 
the true value, shall, notwithstanding anything in the 
declaration, lie on the person claiming the compensa¬ 
tion. 


[9] The liability of the Railway administra¬ 
tion is that of a bailee under 8. 72 of the Aot; 
the measure of suoh liability is the damage sus¬ 
tained by the olaimant. The amount of suoh 
damage is the value of the goods lost, destroyed, 
or deteriorated in transit. The value deolared 
under 8. 75 (l) is not the measure of suoh lose, 
destruction or deterioration. The burden of pro¬ 
ving the trae value is upon the olaimant and the 
burden rests on him inspite of the declaration 
made by the consignor and not objeoted to by 
the railway administration; this appears from 
S. 75 ( 2 ) of the Aot. 

[10] Seotion 75 of the Aot is an exemption 
provision. Clauses (l) and ( 2 ) of the seotion are 
both intended to limit the liability of the railway 
administration, as would appear from the open, 
ing words “Further provisions with respeot to 
the liability ol a railway administration as a 
carrier of artioles of apeoial value’ 1 . The object 
of the seotion is to protect the railway adminif. 
tration. In oases of exoepted articles, the seotion 
compels the consignor to declare the value if it 
exceeds the limit of Rs. loo, Tho declaration ia 
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intended to put the officers of the administra¬ 
tion on their guard. The administration is also 
entitled to charge a certain percentage of the 
value in such cases. The words of s. 76 tl) are 
piain and admit of no qualification. If the 
package contains excepted goods, and the intrin. 
sic value exceeds the staturory limit, the rail- 
way administration cannot be held responsible 
for the loss, destruction or deterioration of the 
package, unless the value and contents aj;e de¬ 
clared. The value to be declared is the true 
value. 

[ill Section 75 ( 2 ) in terms does not entitle 
the consignor or consignee to get the declared 
value. It places a maximum limit, beyond which 
the claimant cannot recover whatever the true 
value may be. Section 75 (a) is intended to apply 
to cases where a declaration is called for. An unne¬ 
cessary declaration is not contemplated by the 
section. In cases of over-valuation of excepted 
articles above the statutory limit, the claimant 
gets the true value; ibe declaration does not help 
him. In cases of undervaluation of excepted 
articles above the statutory limit, a limited dis¬ 
ability is imposed by S. 75 (2), viz., that the 
claimant can only recover up to the declared 
amount. In the latter case, bis claim for the 
difference between the declared value and the 
true value is only negatived, but the whole of 
his claim is not disallowed. 

[12] For the above reasons, we disagree with 
the view taken by Lodge J., and approve of the 
opinion expressed by Chakravartti J. 

[13] We, therefore, overrule the contention 
urged on behalf of the petitioner. 

[14] The Rule is accordingly discharged with 
costs; hearing-fee being assessed at two gold 
moburs, 

Guha J. — I agree. 

g.m.J. discharged. 


A. I. R. (37) 1950 Calcutta 102 [C. N. 29.] 
Harries 0. J. and Chakravartti J. 

Gostha Behari Dutt—Petitioner v. (Dead) 
Palaram Pal and others—Opposite Party. 

Civil Revn. Noe. 1747 and 1913 of 1946, Deoided on 
7th Decamber 1948, from order of Sub-Judge, Bankura, 
1)/- 24th August 1948. 

(a) Debt laws— Bengal Agricultural Debtors Act 
(VII [7] oi 1936), Ss. 8 and 33—Reference to certain 
debt not made in the body oi petition deliberately — 
Reference made only in column reserved for history 
of de bt— Debt is not included in application and not 
covered in award subsequently made —S. 33 does 
not apply. 

W here an applicant under S. 8 makes no reference to 
certain debt in the body of the petition at all but 
makes an indirect reference to it in the column reserv¬ 
ed for the history of the debt, the object of so framing 
the petition being not to exceed Rs. 25,000 as the total 


amount of the mortgagor’s debts, the mortgagor deli- 
berately omits to ask for an adjudication on that debt 
and he is not entitled to eay that his application 
included that debt or that the debt was covered by the 
award which came subsequently to be made. There 
was therefore no amount payable with regard to it 
under the award and it must follow that neither of 
els. (a) and (b) of S. 33 applies. [Para 15] 

( b ) P ebt laws ”Bengal Agricultural Debtors Act 
(VR [7] of 1936), Ss. 8 and 18 and Rr. 145,146, 
147 and 148 — Pecuniary jurisdiction —Test is 
amount of creditor’s claim and not amount admitted 
by debtor or determined by Board. 

Both the Form prescribed for an application under 
S. 8 and the Rules framed under the Act make it per¬ 
fectly clear that the amount which must furnish the 
teat as to whether the Board has pecuniary jurisdiction 
or not is the amount of tho claim of the creditor and 
not the amount admitted by the debtor, or determined 
by the Board, at least in a case where the amounts 
mentioned by the debtor themselves make up a total in 
excess of Rs. 25,000. [Para 17] 

(c) Debt laws—Bengal Agricultural Debtors Act 
(VII [7] of 1936), S. 39 — Territorial jurisdiction 

— Power to transfer — Collector has no*powerto 
transfer case to Board having no territonal juris¬ 
diction over parties in absence of specific rule. 

It will bo noticed from the reading of S. 39 that the 
Act by itself doeB not give the Collector any power to 
transfer. It leavos it to the Provincial Government to 
authorise the Collector and such authorisation must be 
subject to rules made under this Act. It is not the 
power of transfer which is so restricted, but the power 
of authorisation given to the Provincial Government. 
Section 39 read with the Rules makes it perfectly clear 
that the limits of the Collector's power to make an 
order to transfer must be found within the Rules 
framed by tbo Provincial Government. In other words, 
the Collector will have power to make an order of 
transfer only in those cases where he has been autho¬ 
rised by the Rules to do so. [Para 20] 

(d) Debt lav/s— Bengal Agricultural Debtors Act 
(VII [7] oi 1936), S. 33 (a)-Question as to validity 
of award arising before Judge sitting as civil Court 

— Award found void — Proceedings before Board 
cannot be held to be pending ■ — Proceedings in 
civil Court cannot be stayed. 

Where question as to the validity of an award arise3 
before a Judge not sitting cither as an appellate officer 
or in revision In proceeding under the Act bat only as 
a civil.Court in a different chain altogether, and he 
finds that the award is without jurisdiction and void, 
he is not right in holding that in a view of his decision 
as to tbo validity of the award, the proceedings before 
the Debt Settlement Board must bo deemed to be pend¬ 
ing, and direct stay of suit in that view.: [Para 21] 

(In 1747 of 1946) - 

Atul Chandra Gupta and Purushotlam ChatUrjtt 

—for Petitioner. 

Dr. Karesh Chandra Gupta and Urukramdas 
Chakravartti — for Opposite Party. 

(In 1913 of 1940)- , 

Dr. Naresh Chandrd Gupta and Urukramdas 
Chakravartti — for Petitioner. 

Atul Chandra Gupta and Purushotlam Chatttrjtt 

—for Opposite Party. 

Chakravartti J. — These are two Rules 
directed against the same order passed by the 
learned Subordinate Judge, Bankura, on 23rd 
August 1916. whereby he stayed further proceed¬ 
ings in a mortgage suit, purporting to aot under 


. 



GoStha Behari v. Palaram Pal (Chakravartti J■) Calcutta 103 


1950 

8. 33 (a), Bengal Agricultural Debtors Aot. The 
learned Judge has held that the award pleaded 
by the mortgagor as a bar to the suit was without 
jurisdiction and void. But he has also held that 
if the award was void, the proceedings before the 
Board were in the eye of law still pending and 
consequently the mortgage suit was liable to be 
stayed under the provisions of 8. 33. 

[2] Buie 1747 of 1946 was taken out by the 
mortgagee and his complaint is that the decision 
of the learned Subordinate Judge that the suit 
must be stayed is erroneous. 

[3] Rule 1913 of 1946 was taken out by the 
mortgagor and he challenges the decision of the 
learned Judge that the award was without juris¬ 
diction and void. 

[4] In order to appreciate the respective con. 
tentions of the parties, it is necessary to refer to 
the facts in some detail. It appears that the 
transactions between the parties were numerous 
and of a complicated charaoter. The first trans¬ 
action was on 6th August 1920, when the mort¬ 
gagor took a loan of rs. 4999 from the mortgagee 
upon an earlier mortgage. On 14th April 1930, the 
mortgagor executed a simple money bond for a 
sum of Rs. 6182-10-6 pies whioh is said to have 
represented the resultant liability arising out of a 
number of previous loans. On 19th June 1939, the 
mortgagor exeouted an instalment mortgage bond 
for a sum of Rs. 19,700. This sum i3 said to have 
represented the amount due upon two previous 
bonds, as also a certain further amount as future 
interest. The bond provided that the amount 
would be payable in a number of instalments, 
but in case of default in the payment of any 
one of the instalments, interest at a certain rote 
would have to be paid and if there were three 
successive defaults, the whole amount would 
become due. On 19th December 1939, the mort. 
gagor made an application under S. 8, Bengal 
Agricultural Debtors Aot to the special Debt 
Settlement Board at Bankuro. In columns 6 of 
that application, he mentioned only two debts 
owing to the present mortgagee. One was the debt 
of Rs. 4,999 which was the consideration for the 
first mortgage and the other was a debt of Rs. 1,999 
whioh was one of the debts taken into considera¬ 
tion in arriving at the amount of the second bond. 
The bond of 1933 was not mentioned in column 6. 
What the mortgagor in faot did was that he 
inserted a IoDg and somewhat rambling state- 
ment in Schedule b of the application wherein 
he stated that the mortgage bond for Rs. 19,700 
was taken from him by undue influence and 
fraud and that a3 a matter of faot no auob 
amount was due from him to the mortgagee. 
There appears to have been some controversy 
before the Speoial Debt Settlement Board as to 
what the amonnt of the debt was and the Board 


ultimately came to an informal decision that 
the amount was Rs. 7,329 1-0, Upon that finding 
the Board asked for the sanction of the Collector 
which in due course was granted. 

[5] An application was thereafter made to 
the Sub-Divisional Officer by the mortgagor for 
the transfer of the case from the Bankura 
Special Debt Settlement Board to the ordinary 
Board at Midnapore in Bankura. It is not dis¬ 
puted that neither of the parties resided within 
the jurisdiction of that Board, but the applica¬ 
tion was made on the ground that the President 
of the Board which had territorial jurisdiction in 
the case was related to the mortgagee and, there¬ 
fore, the case Could not properly be transferred 
to that Board. The application succeeded and 
the Sub-Divisional Officer made the necessary 
order, transferring the oase to the ordinary Board 
at Midnapore. The Board at Midnapore even, 
tually entered upon an adjudication of the 
liabilities of the mortgagor and eventually decid¬ 
ed that the amount due from him to the present 
mortgagee was Rs. 3.000. An award embodying 
that decision of the Board followed in duo 
course. 

[6l The mortgagee preferred an appeal from 
the decision of the Board to the appellate officer, 
but the appeal wa3 rejected a3 barred by limita¬ 
tion. An application in revision to the District 
Judge also failed and a further application to 
this Court met with the same result. So far as 
this Court was concerned, it was only stated in 
the judgment that the learned Judges saw no 
reason to interfere in revision with the decision 
of the authorities below. 

[7l The present suit was thereafter brought 
by the mortgagee, claiming to recover a sum of 
Rs. 23,476 0-6 pies upon an instalment mortgage 
bond of 12th June 1933. In the plaint he made 
a reference to the proceedings before the Debt 
Settlement Board and stated that the mortgagor 
bad deliberately and fraudulently omitted to 
-mention the debt of 1933 in his application to 
the Board and thereby contrived to prooure an 
adjudication under the Bengal Agricultural Deb¬ 
tors Aot. The plaint was subsequently amended 
and an allegation that tho Board at Midnapore 
bad no territorial jurisdiction to deal with the 
case at all was added. 

[8] The mortgagee put forward three grounds 
as to why the so-oalled award under the Bengal 
Agricultural Debtors Aot could not affeot hie 
suit-. It was contended in the first place that 
inasmuoh as the mortgagor had not mentioned 
the debt of 1983 at all, the award did not pur¬ 
port to deal with that debt and consequently the 
existence of the award wa9 no bar to the suit 
being dealt with by the civil Court. It was con¬ 
tended in the seoond plaoe that inasmuoh as tha 
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mortgagor had denied all liability to his creditors, 
the application to the Board was not maintain¬ 
able at all. It was contended lastly that, in any 
event the total amount of the debts owing by 
the mortgagor having been in excess of Ra. 26,000 
no Debt Settlement Board cculd deal with his 
debts and that, in particular, the Board at 
Midnapore had no territorial jurisdiction. 

[9] The learned Subordinate Judge held that 
the debt of 1933 bad in fact been mentioned in the 
mortgagor’s application to the Board, inasmuch 
as he had mentioned the earlier debts, the dues 
- upon which really formed the consideration for 
the bond of 1933. The award, in the view of the 
learned Judge, did purport to deal with the 
debt of 1933 as well. The learned Judge held 
farther that the mortgagor had not denied any 
liability to any creditor but had admitted some 
of his debts. Consequently, the learned Judge 
proceeded to observe the application before the 
Board was not an application by a debtor who 
did not admit any liability to any creditor and, 
therefore, it wa9 in order. The learned Judge, 
however, gave effect to the third objection of 
the mortgagee which, as already stated, was to 
the effect that the Board at Midnapore had no 
territorial jurisdiction to deal with the case. In 
the opinion of the learned Judge, the power of 
transfer conferred by 8. 39 of the Act was, sub- 
ject to the rules made in that behalf and under 
the seotion, read with the rules the Collector could 
only transfer a case to a Board having terri¬ 
torial jurisdiction. Inasmuch as the Midnapore 
Board had admittedly no territorial jurisdiction, 
the learned Judge concluded that the award 
made by it was without jurisdiction and void. 

[101 Having eo held, however, the learned 
Judge proceeded to hold that his finding that 
the award wa3 without jurisdiction and void 
would not avoid the mortgagor’s objection to his 
proceeding with the suit, inasmuch as the award 
being out of the way, the proceeding before the 
Debt Settlement Board must be held to be still 
pending. In that view he held that although 
cl. (b) of S. 33 had no application to the facts of 
the case before him, cl. (a) had, and by reason 
of the provisions of that clause he felt himself 
bound to direct stay of the suit. It is against 
that decision that the present rules were obtained. 

[ 11 ] I may observe here that if the learned 
Judge was right in bis view that S. 33 (a), Bengal 
Agricultural Debtors Act applied to the case, 
the proper course for him would have been not 
to slay the suit, as he did, but either to dismiss 
it or to return the plaint. That, however, is 
another matter. 

[12] In support of the rule taken out by the 
mortgagee, it was contended by Mr. Gupta that 
the award did not affect the suit at all, inas¬ 


much as the mortgagor bad not included the 
mortgage debt of 1933 in his application and 
consequently there was no award with respect 
to that debt. He contended in the alternative 
that assuming that the award covered that debt 
as well, it must follow that the mortgagor’s 
application included the debt and if it did, the 
total amount of debts owing by the mortgagor 
would clearly exceed Rs. 25,000 and consequently 
the case would be one beyond the jurisdiction of 
any Debt Settlement Board. Mr. Gupta further 
contended that the conclusion of the learned 
Judge that the Midnapore Board had no territo¬ 
rial jurisdiction to deal with the case was well 
founded, but he complained that the learned 
Judge should have held that in spite of the award 
being invalid, the suit was liable to be stayed, 
in the view that the proceedings before the Debt 
Settlement Board must be deemed to be pending. 

[13] Dr. Sen Gupta, appearing on behalf of 
the mortgagor, contended that the power of 
transfer given by S. 39 of the Act wa3 absolute 
in so far as such power Lad not been specifical- 
ly restricted by Buies. He pointed out that there 
was no Rule which prevented the Collector from 
transferring a case to a Board having no territo¬ 
rial jurisdiction over the properties and accord, 
ingly contended that the decision of the learned 
Judge on this part of the case was erroneous. 

[ll] Dr. Sen Gupta contended in the second 
place that the Board had pecuniary jurisdiction 
in the present case inasmuch as the Board had 
found informally, as it was entitled to do, that 
the amount of the mortgagor’s debt was below 
Rs 25,000 under the proviso to R. 145. Dr. Sen 
Gupta contended further that there bad been no 
suppression of the debt of 1933, reference to which 
had been clearly made in the history of the debt. 
His argument was that inasmuch as the mort¬ 
gagor had referred to the basic debts and inas¬ 
much as the consideration for the bond of 1933 
was nothing else than the amount due upon 
those earlier debts the debt of 1933 had beau 
mentioned, both in substance and in fact. 

[16] In my opinion, the contention urged on 
behalf of the mortgagee is clearly right. It can¬ 
not be pretended that the relevant columns in 
the mortgagee’s application before the Debt 
Settlement Board contain any entry as regards 
the debt of 1933. On the other hand, the statement 
made by him in the column reserved for the 
history of debts, makes it perfectly clear that he 
did not wish the debt of 1933 to be taken into 
account at all, inasmuch as in his view the bond 
did not represent any real liability and had been 
obtained by undue influence and duress. The 
object of framing the application in that form 
is, to my mind, perfectly dear. If the debt of 
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Bs. 19,700 bad been included in a straightforward 
manner in column 6 of the application where it 
ought to have been included, the total amount 
of the mortgagor’s debts would obviously exceed 
Bs. 25,000 and the mortgagor could not possibly 
get what perhaps he expected, viz., a friendly ad¬ 
judication by the Debt Settlement Board. The 
device he adopted was to make no reference to 
that debt in the body of the petition at all but 
to make an indirect reference to it in the column 
reserved for the history of the debt. I am of 
opinion that since the mortgagor deliberately 
omitted to ask for an adjudication on this debt 
and relegated whatever reference he made to it 
to sch. B, he is not entitled to say that bis ap¬ 
plication included this debt, or that the debt is 
covered by the award which came subsequently 
to be made. If that be so, the debt wa9 not in- 
oluded in his application made under s. 8 of the 
Act, nor was any amount payable with regard 
to it under the award and it must follow that 
neither of the two clauses of 8. 93 applies. 

fi6l I am also of opinion that the alternative 
argument of Mr. Gupta is equally sound. As. 
suming as the learned Judge found and as Dr. 
Sen Gupta contended, that the award does 
cover the debt of 1939, it must follow that the 
application inoluded that debt. If it did, I am 
of opinion that the total amount of the debts 
owing by the mortgagor for the purposes of the 
jurisdiction of the Board would be dearly on 
the face of bis own application, above bs. 25.000 
and the Board in dealing with the mortgagor’s 
application acted without jurisdiction. It was 
contended by Dr. Sen Gupta that what is 
material for the purposes of jurisdiction was not 
the daim by the creditor, but the decision of 
the Board, although it might be an informal 
decision as to the amount of the debt. The learned 
Judge below has followed the same line of reasoning 
more or less, because he observes at more places 
than one in his judgment that the debt informal¬ 
ly determined by the Bankura Special Debt 
Settlement Board fell below bs. 26,000 and that 
accordingly no question of pecuniary jurisdio- 
turn would arise. In my opinion, this view of the 
rules is dearly wrong. Dr. Sen Gupta referred 
o the terms of Rr. 144 and 145 and contended 
that the latter of them made it perfectly dear 
that the Board had jurisdiction to de'oide by way 
of a preliminary point the amount of the debt 
due, on the principles of s. 18 and that, in a case 
of doubt or dispute, it was its duty to do so. It 
was the result of this informal determination 
which, according to Dr. Sen Gupta, would de- 
termine the jurisdiction of the Board. In my 
opinion, what R. 145 contemplates is not a deter¬ 
mination of the debt aotually due but a deoision 
on a contest as regards what the amount of a 


daim actually is. The matter, in my view, is 
placed beyond doubt by the form which has 
been prescribed for applications under S. 8. 
Column 8 of that form is headed “Total daim 
by the creditor.” Column 9 is headed "Amount, 
if any, admitted by the debtor." There is no 
other column. It is perfectly clear that when an 
application is made and the Board has to decide 
whether it has jurisdiction or not, having regard 
to the amount of the debt, the only amount 
which can furnish the necessary t6et is the 
amount claimed by the creditor. It is quite true 
that the Board may dTtimately find the aotual 
amount due to be much lower, but that deoision 
it would arrive at in the course of the settlement 
and I fail to understand how a decision on that 
matter can be undertaken for the purpose of de¬ 
ciding whether the Board has or has not jurisdic¬ 
tion. It is elementary that the jurisdiction of the 
Tribunal is determined by the allegations con- 
tained in the plaint, or in other words by the 
claim made. If that very matter is decided in 
advance for the purpose of ascertaining whether 
the Tribunal has jurisdiction or not, the position 
would be that the Tribunal concerned assumes 
jurisdiction after deciding the main question on 
the merits. 

[17] Referring to the Rules, the relevant Rules 
in the present case are in my view, Hr. 146 and 
147. Rule 146 provides that if the sum total of 
all debts mentioned by the debtor in his appli¬ 
cation exceeds rs. 6000 but does not exceed 
Bs. 25,000 the Board shall forward the application 
to the Collector for his sanction. It would be 
noticed that what the Rule contemplates is debts 
mentioned” by the debtor. Sub-rule ( 2 ) of the 
Rule provides that if the amount so mentioned by 
the debtor exceeds Bs. 26,000 the Board shall not 
entertain the application. Again what the sub- 
rule contemplates is the amount "mentioned" by 
the debtor. In neither case is it the amount 
admitted by the debtor or the amount found by 
the Board as due, whether formally or informally. 
Rule 147 provides for cases other than those 
mentioned in R. 146, that is to say, cases where 
the amount mentioned by the debtor exoeeds 
R8. 6000 but does not exceed hs. 25,000. There ia 
another Rule whioh seems to exolude altogether 
the view put forward by Dr. Sen Gupta. That 
Rule is R. 148 which provides that if, in the case 
where the sum total of all the debts exceeds 
Bs. 6000 but does not exceed Rs. 26,000 theOolleo- 
tor grants eanotion, the Board shall, eubjeot to 
R. 189, record the order of determination with 
regard to eaoh debt under sub-s. (a) of 8 .18 and 
shall then proceed to dispose of the application 
according to law. This Rule makes it perfectly 
clear that determination under s. 18 must take 
place after the Collector has granted sanotion and 
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cannot precede it. I am of opinion that both the 
form prescribed for an application under s. 8 
and the Rule3 framed under the Act make it 
perfectly clear that the amount which must 
furnish the test as to whether the Board has 
pecuniary jurisdiction or not is the amount of the 
claim of the creditor and not the amount admit¬ 
ted by the debtor, or determined by the Board, 
at least in a case where the amounts mentioned 
by the debtor themselves make up a total in 
excess of rs. 25,000. 

[ 18 ] If then the application in the present case 
included the debt of Rs. 19.7C0, there can be no 
doubt that the total amount of the debts exceeded 
Rs. 25,000 and it must follow that the Board had 
no jurisdiction whatever to deal with the mort- 
gagor’s application. If the award is not invalid 
for the reason that the Board bad no territorial 
jurisdiction, it is certainly invalid for the reason 
that the debt exceeded the pecuniary jurisdiction 
of the Board. The award, therefore, has no legal 
existence and cannot be a bar to the entertain¬ 
ment of the suit by the learned Judge. 

[19] As regards the territorial jurisdiclion, Dr. 
Sen Gupta contended that there were no limi- 
tations on the powers of the Collector to transfer 
a case save those prescribed by the Rules and he 
pointed out that the Rules did not prevent the 
Collector from transferring a case to a Board 
which had no territorial jurisdiction over the 
parties. In my view, this construction of S. 39 is 
not correct. The section reads as follows: 

The Provincial Government may authoriee the Collec¬ 
tor subject to rules made under this Act, to transfer 
from one Board to another, lor disposal, applications 
made under S. 8.” 

[ 20 ] It will be noticed that the Act by itself 
does not give the Collector any power of transfer. 
It leaves it to the Provincial Government to 
authorise the Collector and such authorisation 
must be subject to rules made under this Act. It 
is not the power of transfer which is so re¬ 
stricted, but the power of authorisation given to 
the Provincial Government. This section, read 
with the Rules, seems to me to make it perfectly 
clear that the limits of the Collector's power to 
make an order of transfer must be found within 
the Rules framed by the Provincial Government. 
In other words, the Collector will have power to 
make an order of transfer only in those cases 
where he has been authorised by the Rules to do 
so ; that i9 to say only if there is any specific 
Rule authorising the Collector to make a transfer to 
a Board which has no territorial jurisdiction over 
the parties, the Collector has such power. In my 
opinion, the view taken by the learned Judge as 
to the absence of territorial jurisdiction in the 
Midnapore Board is perfectly correct and the 
award is void for that reason as well. 


[ 21 ] The learned Judge, however, was not right 
in holding that if the award was without juris, 
diction and void, the proceedings before the Debt 
Settlement Board must be deemed to be still 
pending. He seems to me to have overlooked the 
fact that he was not sitting either as an appellate 
officer or as a District Judge in revision but 
only as a civil Court. Whatever his view as to 
the validity of the award might be, the award 
would remain as the final decision in the procee¬ 
dings under the Bengal Agricultural Debtors Act 
till it was set aside by an appropriate authority. 
The learned Judge, sitting as a civil Court could 
not set aside the award, nor could any declara. 
tion made by him extinguish it. For example, 
neither of the parties could, on the authority of 
the view taken by the learned Judge, approach 
the officer now discharging the functions of the 
Board and ask him to resume the proceedings 
under the Bengal Agricultural Debtors Act on 
the footing that they are still pending. If the 
matter had come up to a District Judge under 
S. 40A of the Act, or come up to this Court in 
revision and it was held that the award was void, 
the effect would certainly be to restore the oase 
to the stage at which it was before the award 
was made and the proceeding would have to be 
completed in due course by a final decision. But 
the question having arisen before the civil Court 
in a different chain altogether, the civil Court 
might disregard an award if it found that it was 
without jurisdiction, but it could mould its own 
procedure in the view that its decision would 
have an actual effect on the proceedings before 
the Board and revive a proceeding which had 
already terminated in an award. The learned 
Judge, in my view, was bound to take the procee¬ 
ding under the Board as it was and he was not 
right in law in holding that in view of bis deci- 
sion as to the validity of the award, the procee¬ 
ding before the Debt Settlement Board must be 
deemed to be pending. 

[ 22 ] The position, therefore, is that the award 
pleaded by the mortgagor is an invalid award 
both because the Board had no territorial or 
pecuniary jurisdiction to deal with the oase and 
also, as we hold, because the debt which is the 
subject-matter of the mortgage suit was not in- 
eluded in (be mortgagor’s application and was 
not in fact dealt with by the award. The result, 
therefore, is that neither of the clauses of S. 93 
has any application and there is no bar to the 
learned Judge proceeding with the suit. 

[23] We desire to make it dear that the effect 
of the view we take of the award is that the debt 
concerned is not covered by any valid award 
under the Bengal Agricultural Debtors Act and 
therefore there will be no bar to the learned Judge 
exercising his powers under the Bengal Money. 
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lenders Act, should that Act be otherwise ap¬ 
plicable. 

[2l] In the result, Civil Buie NO. 1747 of 1946 
is made absolute. The order of the learned Judge 
and so much of his judgment as is not upheld 
by this judgment are set aside and he is directed 
to proceed with the suit. 

[95] Civil Rule NO. 1913 of 1946 is discharged. 
f26] The petitioner in Rule 1747 of 1946 will 
get his oostB from the opposite party—the hearing 
tee being assessed at three gold mohurs. There 
will be no order as to costs in Buie 1913 of 1946. 
v.B.B. Order accordingly. 
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Sen J. 

Sashi Bhusan Banerjee — Defendant 1 — 
Petitioner v. Tulsi Charan Basu and others — 
Plaintiffs—Opposite Party. 

Civil Rale No. 919 of 1918, Decided on 22nd Novem. 
ber 1948, for setting aside orders of Muneif, 1st Court, 
Alipnr, D/- 14th June 1948 and 5th July 1948. 

Civil P.C. (1908), O. 6, R. 17—Suit (or contraven¬ 
tion of municipal rule regarding side space _ 

Amendment seeking to add infringement ol different 
rule regarding back space, adds new cause of action 
and cannot be allowed. 

In a suit against the defendant for contravention of 
a municipal rule regarding side space, an application 
to amend the plaint into an infringement of quite a 
different rule relating to the back space also, oannot be 
allowed, as it would introduce an entirely new cause of 
action. If the infringement of the baok epace rule is 
alleged to be subsequent to the filing of tbe suit, the 
case for amendment becomes still less maintainable 
as it would bo allowing the plaintiff to introduoe a fresh 
and independent cause of action in a suit which was 
Instituted at a time when the infringement subsequently 
allegod did not oust. rp ar - g i 

Annotation : ('44 Com.) Civil P. O., O. 6, B. 17 

Uiralal Ohakrabarty and Shyamadas Bhaltachorji 

T7 ^ * -rr « —for Pelitiooor. 

Hemanta Kumar Bose for 1 to 4 and Protap 
Chandra Choudhury /or 6 -lor Opposite Party. P 

Order. — This rule must be made absolute. 
The rule was obtained by the defendant against 
an order allowing the plaintiffs to amend their 
plaint. Put shortly the facts are these. The 
plaintiffs instituted a suit against the defendants 
on 1st February 1947 for contravention of the 
Bengal Municipal Act regarding side space. 

Cal The plaintiff’s case was that the defen. 
dant petitioner erected a building on his pre. 
miseB m contravention of the rale regarding 
side space. The rule then in existence provided 
that there should be a three feet side spaoe. In 
1937 the rule was amended and it prescribed a 
four feet wide space. Before the new rule had 
been introduced the defendant had obtained 
sanction of the Tollygunge Municipality and had 
•erected the first storey of his building in accord. 


ance with those rules. In 1946, the defendant 
erected a second storey in accordance with the 
old plan which bad provided for two storied 
building and bad practically finished construc¬ 
tion when tbe present suit was instituted against 
the defendant by the plaintiffs alleging a breach 
of the rule regarding side space. There was an 
application for injunction by tbe plaintiffs which 
was granted and subsequently dissolved on the 
defendant undertaking to remove aoy structure 
if it were found in the suit that it contravened 
the provisions regarding side space. In Novem¬ 
ber 1947 for the first time the plaintiffs applied 
for an amendment of their plaint. They alleged 
that not only had the side space rule been in¬ 
fringed but that the defendant bad also infringed 
the rule regarding back epace and they wished 
to amend their plaint by adding that the defen¬ 
dant had infringed the rule regarding backspace. 
The defendant opposed this amendment on the 
footing that it introduced an entirely new cause 
of action. The learned Munsif negatived the 
contention of the defendant and allowed the 
amendment. Against that order the present rule 
has been obtained. 

[3] It seems quite clear to me that the allow¬ 
ing of this amendment would introduce an 
entirely new cause of action. The suit was based 
on tbe infringement of a particular rule regarding 
side space. The plaintiffs oannot he allowed at 
this late stage to make out an additional and 
independant case of an infringement of quite a 
different rule which relates to the baok spaoe. 
The learned advocate appearing in opposition 
to the rule stated that at the time of the suit 
back epace rule had not been infringed but that 
subsequent to the filing of the suit a permanent 
structure was ereoted on the back space. If that 
be eo, iteeemsto me that the case of the plaintiffs 
for an amendment becomes still less maintain, 
able. The suit was based on a certain cause of 
aotion. If a fresh cause of aotion has arisen after 
the institution of the suit, the plaintiffs may very 
well institute another suit on this oause of aotion. 
I see no reason why they should be allowed to 
introduce a fresh and independent oause of 
aotion in a suit whioh they instituted at a time 
when the infringement subsequently alleged did 
not exist. 

[4] In these oiroumstanoes I set aside the 
order of the learned Munsif and disallow the 
amendment with costs here and in the Court 
below against opposite parties Nos. 1 to 4 repre- 
sented by Mr. Hemanta Kumar Bose. Tbe rule 
is made absolute. 

-Rule mpde absolute. 



10S Calcutta 


Khan Mahammad v. The King (Sen J.) 


A. I. R. (37) 1950 Calcutta 108 [C . A 7 . 31.] 

Sen J, 

Khan Mahammad and another — Accused 
—Petitioners v. The King. 

Criminal Rem. No. 693 of 1913. Decided on 10th 
September 1948. 

(a) Bengal Cotton Cloth and Yarn Control Order 
(1945), para. 18 ( 2 )— Possession by person of cloth 

n excess of his normal requirement — Term 
“normal requirement** is vague — There must be 
something to show what normal requirements of 
accused and his family were at the time. 

tor a prosecution under para. 18 (2), for possessing 
cloth in excess of normal requirements, unless some 
kind of standard is fixed by the order or the Rules 
thereunder, it cannot bs said that the accused were in 
possession of cloth in excess of their normal require¬ 
ment. The term ‘normal requirements’ without further 
specification is a vague term. What may appear normal 
to some, may seem abnormal to another. In the 
absence of anything to show what the normal require¬ 
ments of the accused and his family at the time were, 
bis conviction cannot stand : A. I. R. (35) 1948 Cal. 78, 
Rcl on. [Para 4 ] 

(b) Bengal Cotton Cloth and Yarn Control Order 
(1945) — Prosecution — Sanction of Provincial 
Government must be obtained — Prosecution 
for contravening provision of Order of 1945. 
cannot be started upon sanction for prosecution 
for contravening provision oi Order of 1943. though 
provisions alleged to have been contravened are 
identical — Order sanctioning prosecution not 
showing offence for which sanction was given — 
Sanction is of no value — Criminal P. C. (1898), 
Ss. 196 and 188. 

A prosecution for a contravention cf any provision 
of the Cotton Cloth and Yarn Control Order 1945, 
requires tbe sanction of the Provincial Government. 
Sanction for prosecution for the contravention of the 
provisions of order of 1943 cannot be held to be a 
sanction for the prosecution for the disobedience of the 
order of 1945 which was not in force when the sanction 
wa9 given, even though the terms of the correspond¬ 
ing paragraph of the Order of 1943 were identical. The 
sanction must be given with respect to the contraven¬ 
tion for which the accused are being tried. [Para 5J 
Similarly where on the face of the order sanctioning 
prosecution there is nothing to show for wbat offence 
the prosecution wa9 sanctioned and there i3 no evidence 
given to show wbat the sanction wa* about, tbe sanc¬ 
tion is of no value : A. I. R. (35) 1949 P. C. 82, 
Eel. on. (Para 6] 

There can be no doubt that blackmarketing and 
similar aoti-soclal activities should be punched But 
the fundamental principle of criminal law that tbe 
prosecution most prove its case ‘strictissimi juris 1 must 
be obesrved. (Para 8] 

Annotation : (’49-Com.) Criminal P. C., S. 188 N. 7; 
S. 196 N. 3. 

Aj\t Kumar Dull and xV. C. Talukdar — 

tor Petitioners. 

Order. — The two petitioners have been con¬ 
victed nnderiR. 81 (4). Defence of India Rules, 
for having contravened the provisions of para. 18 

(l) and (2), Cotton Cloth and Yarn Control 
Order, 1946 and each of them wa3 sentenced to 
pay a fine of Bs. 80 in default to suffer rigorous 
imprisonment for two months. From this order 


A. I. R. 

of conviction and sentence an appeal was taken 
to the Sessions Judge who dismissed the appeal. 
Thereafter they obtained the present Rule. 

[ 2 ] The facts are very simple. The case for 
the prosecution is that these two persons were 
walking along the embankment of the Hooghly 
river when they were challenged by the local 
people. It was at about 9 O’clock at night. 
Each of the petitioners had a bag and in the bag 
of the petitioner Khan Mahammad were found 9 
pieces of mill.made dhoties and 3 yards of mill- 
made shirting and in the bag of the petitioner 
Sk. Amanat were found 6 mill made saris and 
4 pieces of mill-made dhoties. The Preventive 
Officer lodged a first information charging the 
petitioners with having contravened the pro¬ 
visions of Para. 4, Bengal Cotton Cloth and 
^ arn Control Order, 1945. The petitioners were 
tried for that offenoe. After some time that oase 
was withdrawn as it was found that para. 4 had 
no application to the facts of the case because it 
dealt with the purchase, sale or storage of cloth 
without a licence or in contravention of the terms 
of a licence. 

[3] About two months after the two peti¬ 
tioners were again sent up for trial on the same 
facts this time for having contravened tbe pro¬ 
visions of para. 18 ( 2 ), Cotton Cloth and Yarn 
Control Order 1945. That paragraph is in the 
following terms : 

“No dealer or other person not being a manufacturer 
shall, save with tbe permission of tbe Textile Commis¬ 
sioner, at any time hold stocks of cloth or yarn in 
excess of his normal requirements." 

It has been held by the Court below that the 
petitioners were holding cloth in excess of their 
normal requirements without permission of the 
Textile Commissioner and on this basis they 
were convicted. 

[ 4 ] On behalf of the petitioners, the first con- 
tention raised is that it cannot be said that the' 
petitioners were in possession of cloth in excess 
of their normal requirements unless some kindj 
of etandard is fixed by the Order or the Rules 
thereunder. I entirely agree with this view. I 
have expressed the same opinion in the case of 
Prag Das Lakhutia and others v. Emperor, 49 ( 
cr. L. J. 31 : (A. I. B. (35) 1948 Cal. 78). The 
term ‘normal requirements’ without further speci¬ 
fication is a vague term. What may appear 
normal to come may seem abnormal to another. 
Both the petitioners have families. We do not 
know how much wearing apparel the family 
possessed. It may be that all the wearing apparel 
bad been exhausted and that these were the only 
wearing apparel which would be available to 
them. That being so, I cannot see how the Court 
can hold that they were in possession of cloth 
in excess of their normal requirements. On thia 
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ground the order of conviction and sentences is 
liable to be set aside. 

[6] There are some other grounds which would 
in my opinion render the conviction illegal. A 
prosecution for a contravention of any provision 
•of the Cotton Cloth and Yarn Control Order 1945, 
requires the sanction of the Provincial Govern, 
ment. In the present case, no sanction was 
granted for the prosecution of the petitioners for 
having contravened any of the provisions of the 
aforesaid Cotton Cloth and Yarn Control Order, 
1945. Sanction wa9 obtained for contravening 
the provisions of the Cotton Cloth and Yarn 
•Control Order, 1943. Now, that Order was not in 
force at the time that this offence was committed 
•and the sanction for prosecution for the con¬ 
travention of the provisions of that Order cannot 
he held to be a sanotion for the prosecution for 
the disobedience of the Order of 1946. The learned 
Courts below say that the terms of the paragraph 
under which the proseoution is held under the 
Order of 1945 and the terms of the corresponding 
paragraph of the Order of 1943 are identical and 
therefore they consider that the sanction obtained 
for a prosecution under the Order of 1943 oan be 
taken to be a sanotion for the prosecution for the 
contravention of the provisions of the Order of 
11946. This argument is obviously fallacious. The 
Isanotion must be given with respect to the con. 
travention for which the petitioners were being 
tried. They were being tried for a contravention 
of the provisions of 1946 Order and unless the 
sanotion was, such prosecution could not be a 
valid one. The sanction for proseoution for a con¬ 
travention of the provisions of the Cotton Cloth 
and Yarn Control Order 1943, is not sanction for 
the present proseoution. It must therefore be held 
that there was no valid sanotion for this prosecu¬ 
tion and that being so, the entire proceedings 
are without jurisdiction. 

[6] Next, the learned Advocate for the peti. 
tioners pointed out that all that has been proved 
m this oase is that an entry on a piece of paper 
to this effeot “Proseoution sanctioned"; signed 
(illegible) Distriot Magistrate. The report sub¬ 
mitted to the Distriot Magistrate for the obtain¬ 
ing of the sanotion has not been proved; nor has 
any one been examined to prove what the sano- 
tion related to. On the face of the order ' Pro- 
oution sanctioned" there is nothing to ehow for 
what offence the proseoution was sanctioned and 
there is no evidenoe given to show what the 
sanotion was about. In such a oase the sanotion 
is also of no value. In this connection I would 
refer to the deoision of the Privy Oounoil in the 
case 0 f Gokulchand Dwarkadas Morarka v. 
The King, 69 o. w. N. 896 : (a. I. R, (86) 1948 
P. 0. 82 ; 49 or. L. J. 201). 

(73 For all these reasons I hold that the orders 


of conviction and sentences must be set aside. 
The fines, if paid, must be refunded. The accueed, 
if in custody, mu9t be released forthwith. The 
rule is made absolute. 

[8] In this connection I would repeat what I 
have said in a previous case regarding a similar 
matter. The practice seems to prevail in the 
Courts below of dealing with all irregularities 
and illegalities in prosecution of case3 in connec- 
tion with blackmarketing or contravention of 
Orders regarding cloth control with great laxity. 
There can be no doubt that blackmarketing and 
similar anti-900ial activities should be punished. 1 
But the fundamental principle of criminal law 
that the prosecution must prove its case 'strictis 
simi juris' must be observed. The conviction in 
this haphazard manner helps nobody and indeed 
may lead to sympathy for persons engaged in 
blackmarketing and similar illegal transactions. 

R,Q,D * Revision allowed. 


A. 1 . K. (37) 1950 Calcutta 109 [C. N. 32.] 
R. P. Mookerjee J. 

Gadadhar Dey - Plaintiff — Appellant 
v. Sm. Rani Bala Dasi and others — Defen¬ 
dants — Respondents. 

ifiiq F - A; D i *!°- 1304 °' 1945 . decided on 30th June 
1849, against decree of Sob-Judge, first Coart Zillah 
Hocghly, D/- 28th February 1945. 

s/h ) IT P A°r V r i « i r» Sr ^ aU CaUSC Courts Act ( 1887 ). 

Sch. II, Art. 35 (n)—Tenant cutting and appropria- 

j ln K tr j*? P lan,ed by his predecessor — Suit by 

landlord for compensation alleging tenant entitled 

only to fruits ol trees _ Tenant claiming right to 

ImaU Caus U e n c d : r ur: aW ~ SU “ he,d * 

Tberight of a landlord and a tenant in respect of 
trees is very often a disputed right depending in some 
cases upon statutory provisions and in others up“n 

M,M m o 0r °‘. herwl80 - , A criminal case for theft or rnis- 
ch ef or misappropriation can easily be defeated bv 

or t e hat a h ° r 8 m 8 that he had a right to cut the VI 
cnMhn hi 6 *? 1 beUeved that he was entitled to 

wonM , , 00 , h ? , oase a 6uit ,or compensation 

EH n “ ot ex0lad0d from the cognizance of the 
?,T?. o 0au8 ° Conr ‘ under Soh. II, Art. 85 (iil: A I R 
0 “23 Cal. 568; A. I. R. (15) 1928 Cal. 153; I f R 

1930 Pat ' 676 A. I. R. (15) 1928 CM 946; 

A suit was brought by landlord against tenant! 

ground' that h b C £ UlDg , and a PPr°priatiug trees on the 
ground Jh&c the tenant was a non-permanent theta 

trees* 1 *The°trffw »“ 7 l ha r j 8bt ,0 0D i°J ‘he fruits of 
tw» T .• tMM J were ,ound t0 have been planted by 
the tenant s predecessor. The tenant olaimed that he 

°.. oul ‘he trees under the law : 

s£ £ffia , asaite svss 

saar-’S? 
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prohibition of appeal against his decision in such 
suit : A. I. R. (11) 1924 Cal. 487. Bel On. [Para 6] 

Annotation : (’46 Man.) Provincial Small Cause 
Coarts Act, S. 27, N. 1, pt. 3. 

C. S. Sen and Samarendra Nalh Banerjee 

—for Appellant. 

Bhola Nalh Roy and Sailendra Nath Chowdhury 

—tor Respondents. 

Judgment—This appeal is on behalf of the 
plaintiff in a suit for recovery of Rs. 25 as com¬ 
pensation for cutting away and appropriating a 
maDgo tree by the defendant. The plaintiff's 
case is that the defendant is a non-permanent 
thika tenant who ka3 only the right to enjoy the 
fruits of trees that may be on the land but she 
has no right to ent away any trees even those 
grown by her. The defendant had removed a 
maDgo tree and the plaintiff had accordingly 
filed this suit for the recovery of R3. 25 as com¬ 
pensation. 

[ 2 ] The defendant admits that she had out 
and appropriated the maDgo tree planted by her 
predecessor-in-interest and she contends that she 
has a right to do so under the law. 

[3] The plaintiff's witness having admitted 
that the defendant and her predecessors had 
been in possession of the disputed land for over 
100 years, the mango tree in question was held 
by the learned Munsiff, to have been planted by 
the defendant’s predecessor—a case as made by 
the defendant. The particular land is now situate 
within the municipal area ifi the town of Seram- 
pore and is used as a homestead and garden. 
The learned Munsif held that the tenancy was 
governed by the Transfer of Property Act, the 
defendant had the right to cut away and appro- 
priate the tree. The suit was accordingly dis- 
missed. 

[ 4 ] An appeal was taken on behalf of the 
plaintiff to the Court of the Subordinate Judge, 
Hooghly. He held that under Art. 36, cl. (ii) of 
Sch. II, Provincial Small Cause Courts Act, 
this being a suit for damages for trees cut 
down and misappropriated, and even though 
involving a question of title to immoveable 
property, was cognisable by a Court of Small 
Causes. The learned MuDsif who heard the suit 
was vested with the power to bear cases as a 
Judge of the Court of Small Causes upto a 
valuation of R9. 300. Even though this suit was 
registered and heard as a money suit no appeal 
would lie against that decision. 

[ 5 ] The learned Subordinate Judge further 
held, on the merits, that the plaintiff cannot be 
allowed to make a new case for the first time 
that the tenancy having been created more than 
100 years ago, was Dot governed by the provi¬ 
sions of the Transfer of Property Act but by the 
general law in vogue before the promulgation of 
the Transfer of Property Act. The learned 


Subordinate Judge held that that case, not having 
been made in the plaint, oannot be allowed to 
be made now. He accepted the evidence on 
behalf of the defendants that the particular tree 
had been planted 22 years ago although the 
plaintiff had alleged in the plaint that that tree 
bad been planted by his predecessor-in-intereat. 
The plaintiff’s case, as in the plaint, was rejected. 
The Court, further, held that the defendant had 
not done any act of damage by taking away a 
tree grown by her mother-in-law. The appeal 
was accordingly dismissed. 

[6] The first point which requires considers- 
tion is whether any appeal lay to the Court of 
the Subordinate Judge against the order of dis¬ 
missal of the suit passed by the learned Munsif. 
The value of the claim was put at Rs. 25 only. 
The Munsif who heard the suit had jurisdiction, 
to try suits of a Small Cause Court nature and 
of the value of the claim. The suit was tried by 
the MuDsif in bis ordinary jurisdiction. That 
fact, however, did not take away the prohibition 
of an appeal contained in the Provincial Small 
Cause Courts Act. Mohini Mohan v. Saitkar - 
das Mohanta, 39 0. L. J. 632 : (A. I. B. (11) 1924 
Cal. 467). Unless the plaintiff can invoke the 
provisions of Art. 35, cl. (ii) of Sch. II, Provin- 
cial Small Cause Courts Act, it must be held 
that no appeal lay against the decision of the 
Munsif. It is argued on behalf of the appellant 
that the allegations a3 made in the plaint con¬ 
stitute an offence of mischief within the meaning 
of 8. 426 which falls under chap. XVII, Penal 
Code. It has, however, been repeatedly pointed 
out that when there is a dispute between a land¬ 
lord and a tenant with regard to the question as 
to whom the right to the trees or the right to the 
timber when the trees are felled, belongs is often 
a question of considerable difficulty. The right 
of a landlord and a tenant in respect of trees is 
very often a disputed right depending in some 
cases upon statutory provisions and in others 
upon custom or otherwise. A criminal case, 
either for mischief or misappropriation or for 
theft, would easily be defeated by the defendant 
urging that he had a right to appropriate the trees, 
as also the timber after felling them, and in the 
written statement as filed in this case that de¬ 
fence was actually raised. The tenant in such 
a case can very well plead that he bona fide 
believed that he was entitled to cut the trees and 
if under euch bona fide belief he bad felled the 
trees and removed the timber the provisions 
contained in chap. XVII, Penal Code, cannot at 
all be attracted. Such a suit iB one which is not 
excluded from the cognisance of the Court of 
Small Causes, (Dildar Hossain v. Sadaruddin 
Chowdhury. 27 0. W. N. 469 *. (A. I. R. (10) 1923 
cal. 568), Radhaballav Guha v. Panchcowrt 
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Seal, 46 C. L. J. 552 : {A. I. R. (15) 1928 Cal. 153), 
Damodar Jha v. Baldeo Prosad, 9 Pat. 669 : 
(a. I. R, {17) 1930 Pat. 676) and Ram Prosad v. 
Sri Cham Mondal, 27 C. L. J. 694. (A. I. B. (6) 
1918 Cal. 946).) In my view, therefore, the learned 
Subordinate Judge waa correct in holding that 
no appeal lay before him against the decision by 
the learned Munsif. 

[7] It i3 to be noted that in the present suit 
the defendant is admitted to be a tenant of the 
plaintiff, the land is in the possession of the 
defendant, and the finding is that the tree in 
question was planted about 20 years ago by the 
mother-in-law of the defendant. The position 
might have been different if the olaim was for 
damages for cutting of trees, standing on the 
plaintiff's land, without any legal justification. 
Suoh a oase of a wrongful cutting of trees, for 
which damages are claimed, amounts to an act 
of mieohief or criminal trespass as defined in the 

• Penal Code, (Commrs. of Pabna Municipality 
v. Nirode Sundari, 46 C. W. N. 943 : (a. I. R. 
(29) 1942 cal. 644)). 

[8] In view of the fact that no appeal lay to 
the Court of the Subordinate Judge it must be 
held that the appeal preferred before the Sub¬ 
ordinate Judge was rightly dismissed. There is 
no second appeal either against the decision and 
this appeal must accordingly be dismissed with 
costs. 

G-M.J. Appeal dismissed. 


A. I. R. (37) 1980 Caloutta 111 [C. N. 33.] 
R. P. Mookerjee and P. N. Mitra JJ. 

Boto Krishna Oliose — Defendant No. 1 _ 

Appellant v. Akhoy Kumar Ghose and others 
— Respondents. 


Lottera PaUnt Appeal No. 13 of 1946, Decided oi 
9lh September 1949, agaioet judgment of Chakra 
varttl J., in A. P. A. D. No. 1302 of 1942, D/- 13t! 
February 1946. 

(a) Partition Act (1893), S. 4-Share In dwellin, 
house belonging to undivided family — Meaning c 
—Undivided lamily means family which ownsdwel 
ling house and has not divided it _ Transfer c 
share by member to stranger - House does no 

“ p? Ic.V.as"), 10 “ di,,d " i - 

Tbo expression “share of a dwelling house beloncin 
to an undivided family” is used in para. 2 of S. 44 
T. P. Aot, and seems to have been adopted from ther 
^5° S * ?> Act, which takes up the law Iron 

where the former seotioo leaves it. The expressiot 
therefore, baa the same meaning In the two enaot 
moots. fPara 11 

•‘Undivided family” msans simply a family no 
divided qua the dwelling house, in other words,* famtl 
which owns a dwelling house and has not divided li 
It does not mean Hindu joint family or even join 
family. The members need not be joint in mess. Th 
essence of the matter Is that the house itself should b 
undivided amongst the members of the family who an 
its owners. The emphasis is really on the undlvidei 


oi tne 


character oi the house, and it is this attribute _ 
house which imparts to the family its character of an 
undivided family. For the members of the family may 
have partitioned all their other joint properties and 
may havo separated in mesa and worship, but they 
would still be an undivided family in relation to the 
dwelling house eo long as they have not divided it 
amoDgst themselves : A I It (21) 1934 Cal. 202, Bel. on. 

[Para 12] 

Where a member of the family transfers bis share in 
the dwelling house to a stranger, the position that 
arises is that the second para, of S. 44, T. P. Act, comes 
into operation and the transferee does not become en¬ 
titled to joint possession or oihor common or part 
enjoyment of the house, although he would have the 
right to enforce a partition of his share. The factual 
position then is that it ie still an undivided dwelling 
house the possession and enjoyment of which are con¬ 
fined to the members of the family, stranger transferee 
being debarred by law from exercising his right to joint 
possession which i9 one of the main incidents of oo- 
ownerehip of property. Such a dwelling house can ‘still 
be looked upon as a dwelling bouse belonging to an 
undivided family, because the members of the family 
have not divided it amongst themselves and are in sole 
enjoyment and possession of it to the exclusion of tho 
stranger transferee who has only a right to partition. 
And so long as the dwelling house has not been com¬ 
pletely alienated to strangers, successive transfers by 
other co-sharer members of the family do not alter tho 
factual position in this respect, because Ihe remaining 
member or members of the family have the right to 
hold exclusive possession to the exclusion of the 
stranger alienees. So loDg as that situation lasts, the 
dwelling house continues to be a dwelling house belong¬ 
ing to au undivided family : 23 Bom, 73; A. I. R. (16) 
1929 Cal. 269 and A. I. R. (34) 1917 Cal. 426, Ref. 

[Para 131 

Annotation : (’46 Man.) Partition Aot S. 4 N. 2; 

(’45-Cora.) T. P. Aot S. 44 N 8. 

(b) Partition Act (1893), S. 4 (l)-Competence to 
apply under—Qualilicatlon to be judged with refer¬ 
ence to position at date of application — Member, 
having previously alienated his share, repurchasing 
it before application — Member is not disqualified 
from claiming under S. 4 (I). 

Section 4 ( 1 ) itself recognises that a person may be a 
member of the family although he may not be owning 
a share in the dwelling houso. It confers the right to 
apply to buy the share transferred on “any member 
of the family being a share-holder”; the additional 
qualification of being a share-holder would not be neces¬ 
sary if the intendment of tho eeotion was that member¬ 
ship of the family was equivalent to oo-ownerahip ol 
the houso. Nor Is there anything in tho section which 
disqualifies a member who, having previously alienated 
hi3 share, has re-acquired it and is owning it at tho 
time bo makes his olaim under S. 4. The qualification 
of the applicant has to be judged with reference to his 
position at the date of the application. A membor ol 
tho family not himself having a share (e.g. the son of a 
co-charer In a Dayabhag family, the father being alive 
up to the date of the application under 8. 4) may for 
the first time purchase a sharo from another member 
of the family, or a share-holder member may sell hi 9 
ihare to another member or even to a stranger and 
may re-purobase it from the vendee, but if he shows 
that he is a oo-sharer member of the family at the 
date of his application he eetabUehea hla oompetenoe 
to make the application. [p ara jqj 

Annotation: (’46-Man.) Partition Aot, S. 4 N. 1 , 2 . 

(c) Partition Act (1893), S, 4-Dwelling house - 
Co-sharers having their own separate huts on sites 



112 Calcutta Boto Krishna v. Aehoy Kumar (P. n. Mitra J.) 


forming part of undivided property — Integrity of 
dwelling house is not destroyed. [Paras 4, 20] 

Annotation : (’46-Man.) Partition Act, S. 4 N. 3. 

Hiralal Chakravarti and Rabindra Nath Dhatta- 
charyya — foe Appellant. 

Apurba Dhan Mukherji and Dtcijendra Nath 
Mtikherjee — for Respondents. 

P. N. Mitra J.— This is an appeal under 
Cl. 15, Letters Patent, from a judgment of 
Chakravartti J. It is on behalf of defendant 1 
in a suit for partition of a dwelling house and 
certain other properties. Our learned brother in 
concurrence with the Courts below has rejected 
the appellant's prayer under S. 4, Partition Act, 
to buy up the plaintiff’s share in the dwelling 
house, and it is the propriety of this decision that 
is in question before us in this appeal. 

[ 2 ] The facts, whioh are not now in dispute, 
ace these. One Fakir Ghose and his three bro- 
there Dwarik, Tarini and Ambika held a raiyati 
holding under a ganti tenure which was owned 
by one Kalidhan Debi, and their dwelling house 
stood on a portion of this holding. The ganti 
tenure was purchased by Fakir. He thereafter 
died leaving two sons Upen and Nabin as his 
heirs, who obtained by inheritance each an eight 
annas share of the ganti and a two annas share of 
the bolding including the homestead. On 12th June 
1920, Upen sold his undivided share in both the 
tenures and the holding including the homestead 
to one Troilakya who was a stranger to the 
family. After this sale, Upen left the homestead 
and Troilakya came to occupy the hut or huts 
in which Upen used to live. Thereafter, on 11 th 
July 1921, Nabin, the other son of Fakir, sold 
to the plaintiff Akshoy Kumar Ghosh his undi- 
vided share of the tenure and the holding to¬ 
gether with the homestead. On 3rd January 1923 
Upen, however, repurchased the properties he 
had sold to Trailokya and came again to live 
in his old huts in the homestead. 

[ 3 ] The plaintiff brought the present suit on 
4th March 1940, for partition of the tenure and 
the holding including the dwelling house except 
certain khas lands which bad previously been 
partitioned between the parties. Upen was then 
dead and his share had devolved on his sons 
defendant 1 and his brothers. They were joined 
as defendants, as also the heirs of the brothers 
of Fakir. In his written statement defendant 1 
made a prayer under 3. 4, Partition Act for 
buying up the plaintiff's share in the dwelling 
house. The learned Munsif refused it on two 
grounds. Firstly, he said the plaintiff Akshcy 
was an agnatio relation of the family and a 
neighbour and therefore not a stranger to the 
family, and as euch the section could not b9 
invoked against him. Secondly, he held that as 
Upen had sold away his share to a stranger, 
defendant 1 as the heir of Upen "cannot claim 


pre-emption at a subsequent period against the 
purchaser of another co-sharer’s interest, viz 
the plaintiff in the present case”. On appeal by 
defendant 1 , the lower appellate Court put this 
ground of rejection of the claim of defendant l 
in this way. It said that as Upen had sold 
away his ehare to a stranger, there was no 
joint family property at the date of the plain¬ 
tiff’s purchase, and re-purchase by Upen of his 
ehare subsequently did not convert the property 
again into joint family property. The lower 
appellate Court did not allude to the ground 
that the plaintiff was an agnatic relation of the 
defendants and therefore not a stranger, but 
assigned an additional reason of its own that as 
the co-sharer3 had separate huts of their own, 
there was no common dwelling house which 
could attract the operation of s. 4, Partition 
Act. 

[ 4 ] Defendant 1 appealed to this Court. 
Chakravartti J. pronounced against both the 
special grounds relied on by the Courts below. 
Our learned brother held that the fact that the 
plaintiff was an agnatic relation of the defen¬ 
dants did not exclude the operation of S. 4 as 
against him, nor did the other fact that the 
co-sharers bad separate huts of their own des- 
troy the integrity of the dwelling house, as the 
sites of the huts and of the homestead as a 
whole were undivided property of the co-sharers. 
Our learned brother, however, elaborated what 
may be called the common ground relied on by 
the Courts below and proceeded to affirm their 
decision on a construction of 8. 4, Partition Act, 
which negatived both the liability of the plaintiff 
to have any claim made against him and the 
competence of defendant 1 as the eon of Upen 
to make any claim under it. The appellant has 
contended before us that properly construed the 
section is wide enough to embrace both him and 
the plaintiff within its ambit. 

[6] Section 4 ( 1 ), Partition Act, which is the 

relevant provision, is in these terms : 

"Where a share of a dwelling house belonging to an 
undivided family has been transferred to a person who 
is not a member of such family and each transferee 
sues for partition, the Coart shall, if any member of 
the family being a shareholder shall undertake to boy 
the share of such transferee make a valuation of such 
share in such manner as it thinks fit and direct the sale 
of such share to such shareholder, and may give all 
necessary and proper directions in that behalf." 

[6l Upon the terms of this sub section Chakra¬ 
vartti J. has observed as follows : 

"They require that the sale mu3t be of a share of a 
dwelling house belonging to an undivided family and 
the offer to buy the share must be made by a member 
of that family who is himself a share-holder, when the 
purchaser of that share, not being a member of the 
family, brings a suit for partition. The right is not 
given to any other person, nor against the purchaser of 
a share of any other kind of property." 
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As Chakravartti J., has pointed out, the section 
requires that the purchase must have been of a 
share in a dwelling house belonging to an undi¬ 
vided family, and our learned brother’s conclu¬ 
sion is that this requirement is not fulfilled in 
the present case, because. a9 our learned brother 
puts it, when the plaintiff purchased the share of 
Nabin on 11th July 1921, after Upen’a sale to 
Trailokya but before the repurchase by him, 
the plaintiff purchased a share of a dwelling 
house, not belonging to an undivided family but 
belonging to an undivided family and another 
person, viz , Trailokya. In our learned brother’s 
view, therefore, the plaintiff is not a person 
against whom a claim under S. 4 can be made. 

[7] This view, it will bo seen, makes the 
plaintiff immune from any claim being made 
against him not merely by defendant 1 but also 
by tbe other co sharer members of the family. 
But our learned brother has observed : 

“I am, however, prepared to hold, as was held in the 
Allahabad case of MasituUah v. Umrao , A. I. R. (16) 
1929 AU. 414 : (119 I. C. 523) and the Patna case of 
Sheodhar Prasad Singh v. Kishun Prasad Singh, 
A. I. R. (28) 1941 Pat. 4 : (190 I. C. 117), that after a 
member of an undivided family has sold of! his sharo 
in the family dwelling hooee, the remainder of the 
bouse can still be regarded as a dwelling house belong¬ 
ing to an undivided family, 6uch family being consti¬ 
tuted of the remaining members. This view of the 
seotion would make the sale by Nabin a sale of a 6bare 
of a dwelling house belonging to an undivided family, 
but it would still not warrant a claim by defendant 1, 
a son of Upen, to purchase the plaintiff's share. Under 
this view, the dwelling house of which a share was sold 
to the plaintiff would be the hoa6e minus Upen's share, 
and the undivided family to which the house belonged 
would be the family minus Upen and his heirs. Since 
a claim against the purohaaec oould be maintained ooly 
by 'any member of the family, being a share holder* it 
could be maintained by a member of the residoary 
family owning the residue of the house, who bad him¬ 
self a share, but no claim can be maintained by defen¬ 
dant 1 who is not a member of that family and who 
has no sharo in the residue of the house wbioh, in the 
jfteseot view, must be taken to be the dwelling house,’' 

[8] This view of a dwelling house minus 
Upen’s share belonging to a family minus Upen, 
therefore, leads to this result that while it con¬ 
fers a right on the remaining co-sharer members 
of the family to make a olaim against the plain¬ 
tiff and in that sense brings him within the 
terms of the seotion, it at the same time puts 
Upen and his heirs outside its ambit disqualifies 
them from making any application under it. This 
view, however, is incompatible with the posi¬ 
tion that the plaintiff purchased a share of a 
dwelling house belonging to an undivided family 
and another person . The plaintiff is either a 
person who has purchased a share of a dwelling 
house belonging to an undivided family, or he is 
noi suoh a person. The plaintiff cannot, in onr 
opinion, be once regarded as not being such a 
person for the purpose of shutting out the olaim 
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of defendant 1 , and again regarded as being such 
a person for tbe purpose of admitting against 
him tbe claim of the other co-sharer members 
of tbe family. 

[9] The facta in the two cases referred to by 
our learned brother were that in one of them 
the stranger purchaser of a share and in the 
other some members of the family bad actually 
got his or their share partitioned off by metes 
and bounds from the rest of the hou=e which 
was left undivided amongst the remaining co- 
sharers. It could be truly said in those cases 
that after the partition tbe rest of the house 
constituted a dwelling house belonging to an un- 
divided family. Those cases, in our opinion, 
do not lend any countenance to the fiction of a 
notional dwelling house from which a share not 
actually partitioned off is to be regarded as 
separated. 

[ 10 ] This notion of a residuary dwelling house 
belonging to a residuary family, therefore, does 
not commend itself to us, and putting it aside, 
we have to consider whether tbe proposition laid 
down by our learned brother that tbe plaintiff is 
not the purchaser of a share of a dwelling house 
belonging to an undivided family and is, there¬ 
fore, not amenable to the jurisdiction under S. 4, 
is correct. 

[ 11 ] The question turns upon what meaning 
is to be attributed to the expression "share 
of a dwelling house belonging to an undivided 
family.” It may be pointed out that this expres- 
sion was used in Para. 3 of 8. 44, T. P. Act and 
seems to have been adopted from there into S. 4 , 
Partition Act which takes up tbe law from where 
the former seotion leaves it. The expression, 
therefore, presumably has, or ought to have, tbe 
same meaning in the two enactments. 

[13] As has been pointed out by Ohakravartti 
J. the word ''family” as used in this expression, 
has been held not to be limited to a body of 
persons who are descended from a common 
ancestor, but to include a group of persons, 
related in blood, who live in one house or under 
a common management, Khirode Chandra 
Ohoshal v. Sarada Prosad Milter, 13 0 . L. J. 
635 : (7 I. 0 . 436). Our learned brother has also 
pointed out that "undivided family” has been 
held to mean simply a family not divided qua 
the dwelling house, in other words, a family 
whioh owns a dwelling house and has not divid. 
ed it. It does not mean Hindu joint family or 
even joint family. The members need not be 
joint in mess(Laf*/onn«so Bibi v. Abdul Bah • 
man, 38 o. w. n. 46: (a. i. r. (ai) 1934 oal. soa) 
and the cases cited therein). The essenoe of the 
matter, therefore, is that the house itself should 
be undivided amongst the members of the 
family who are its owners. The emphasis is 
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really on the undivided character of the bouse, 
and it is this attribute of the house which im¬ 
parts to the family its character of an undivided 
family. For the members of the family may have 
partitioned all their other joint properties and 
may have separated in mess and worship, but 
they would still be an undivided family in rela- 
tion to the dwelling house so long as they have 
not divided it amongst themselves. 

[13] If in tbi3 state of things a member of the 
family transfers his share in the dwelling house 
to a stranger, the position that arises is that 
para. 2 of s. 44, T. P. Act come3 into operation 
and the transferee does not become entitled to 
joint possession or other common or part enjoy, 
ment of the house, although he would have the 
right to enforce a partition of his share. The 
object of this provision is to prevent the intru¬ 
sion of strangers into the family residence which 
is allowed to be possessed and enjoyed by the 
members of the family alone in spite of the 
transfer of a share to a stranger. The factual 
position then i3 that it is still an undivided dwel- 
ling house, the possession and enjoyment of which 
are confined to the members of the family, the 
stranger transferee being debarred by law from 
exercising his right to joint possession which is 
one of the main incidents of co-ownerehip of 
property. Such a dwelling house can in our opin- 
ion still be looked upon as a dwelling house 
belonging to an undivided family, because the 
members of the family have not divided it 
amongst themselves and are in sole enjoyment 
and possession of it to the exclusion of the 
stranger transferee who has only a right to 
partition. And so long os the dwelling house baa 
not been completely alienated to strangers as 
was the case in Vaman Vishnu v. Vasudeo 
Uorhliat, 23 Bom. 73, successive transfers by 
other co-sharer members of the family do not 
alter the factual position in this respect, because 
the remaining member or members of the family 
have the right to bold exclusive possession to 
the exclusion of the stranger alienees. So long 
as that situation lasts, the dwelling house, in our 
opinion, continues to be a dwelling house belong, 
ing to an undivided family. The other view that 
as soon as a co sharer transfers his share to a 
stranger the dwelling house ceases to be a bouse 
belonging to an undivided family would lead to 
this result that as against a purchaser in the 
position of the present plaintiff the prohibition 
contained in Para. 2 of 8. 44, T. P. Act against 
joint possession of the house by a stranger pur¬ 
chaser would be rendered nugatory, because he 
could claim that what he had purchased wa3 
not a share in a dwelling house belonging to an 
undivided family and that he did not, therefore, 
come within the mischief of the section at all. 
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If, then, for the purposes of s. 44, T. P. Act 
the expression "share in a dwelling house be¬ 
longing to an undivided family" has to be in- 

terpreted in the way we have construed it above, 

we do not think there would be any justification 
for placing a different interpretation upon the 
self-same expression when used in the piece of 
complementary legislation enacted in S. 4, Parti- 
tion Act. As we have said before, S. 4, Partition 
Act, carries forward the law laid down in 8. 44 , 
T. P. Act, and after the latter section has pro- 
tected the family dwelling house from the intru- 
eion of strangers into it, the former steps in to 
secure that no portion of it may pass into the 
possession of a stranger by giving an opportu- 
nity to the members of the family to buy him 
up and keep it for themselves when a suit is 
brought for partition of the house. 

[14] The Courts have not hesitated to put a 
liberal construction upon the Partition Act and 
to interpret its provisions in such a way as 
would promote and fulfil the object of this piece 
of legislation which is to preserve the integrity 
of the family dwelling house and to enable the 
members of the family to keep it for themselves 
a3 far as possible. A good illustration is the case 
of Satyabhama v. Jatindra Mohan, 49 0. L. J. 
136 : (A. I. R. (1C) 1929 cal. 269), where in a suit 
for partition brought by a stranger purchaser 
some co-sbarer members of the family were 
allowed to buy up other stranger purchasers 
who were defendants in the action but had ask¬ 
ed for an allotment in the house to be given to 
them on the partition, the reason advanced be¬ 
ing that to deny this right to tho co-sharer 
members of the family would be to defeat the 
object which the Legislature had in enacting 
the Partition Act. And in the recent case of 
Abu Isa Thakur v. Dinabandhu Banik, 61 
0. W. N. 639 : (A. I. R. (34) 1947 Cal. 426), the 
plaintiff, who was a co sharer member of the 
family, was allowed to buy up cerlain stranger 
purchasers who were defendants in the partition 
suit and who do not appear even to have asked 
for an allotment for themselves in the house. 

[15] We think that the interpretation we are 
placing upon the expression " share in a dwel' 
ling house belonging to an undivided family 
accords with and gives effect to the real mean¬ 
ing and intention of the Legislature in enacting 
8. 44 , T. P. Act and S. 4, Partition Act. And 
this construction has this additional merit that 
it dispenses with the necessity of resorting to 
the fiction of a notional dwelling house belong¬ 
ing to the remaining co-sharer members of the 
family alone for the purpose of investing them 
with the right to proceed under S. 4, against a 
purchaser in the position of the present plaintiff* 
Our conclusion, therefore, is that the plainti 
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has purchased a share of a dwelling house be* 
longing to an undivided family and an applica¬ 
tion under s. 4, Partition Act is maintainable 
against him. 

[ 16 } We have now to deal with the grounds 
upon which Chakravartti J. pronounced against 
the competence of defendant 1, to make an 
application under S. 4. The first ground suffi¬ 
ciently appears from the passage we have quoted 
above from our learned brother's judgment, and 
it was farther developed by him in this way: 

“In my opinion, the word ‘family’ in the phrase 'any 
member of the family, being a share-holdor' must mean 
that particular undivided family, referred to in the be¬ 
ginning of the eection, to which the dwelling house be¬ 
longed, and the ‘share-holder' must be a holder of a 
share in that house. Since, if the share sold to the 
plaintiff be at all a share of a dwelling house belonging 
to the undivided family, the family moat be the family 
minus Upen and the dwelling house the house minus 
Upen'a share, defendant 1, being no member of the one 
and having no share in the other, has no right under 
the section to boy off the plaintiff." 

[17] As we have observed before, this ground 
of disqualification of defendant 1 , is derived 
from the theory of a residuary dwelling house 
belonging to a residuary family ; but whether it 
i3 a product of that doctrine or whether it is a 
corollary of the proposition that the plaintiff is 
not the purchaser of a share of a dwelling house 
belonging to an undivided family, it loses its 
force now that we have expressed ouc dissent 
from both of them. The other ground was for* 
mulated by our learned brother in these terms : 

When Upen re-purchased bis share, it was in his 
hands, as It is in the hands of defendant 1 and his 
brothers, not a share held qna a member of the on- 
divided family owning the house, but-a aharo of ancest¬ 
ral property re-acquired from a person to whom Upen 
had sold it.” 

[ 18 ] The ties of blood whioh bound Upep to the 
other members of the family were not severed 
when he sold bis share, and the seotion itself 
appears to us to recognise that a person may be 
a member of the family although he may not be 
owning a share in the dwelling house. It confers 
the right to apply on “any member of the family 
being a share-holder”; the additional qualifica- 
tion of being a share-holder would not be neces. 
Gary if the intendment of the seotion was that 
membership of the family was equivalent to 
co-ownership of the house. Nor can we find any. 
thing in the seotion which disqualifies a member 
who, having previously alienated his share, has 
re-aoquired it and is owning it at the time he 
makes his claim under 8. 4. The qualification of 
the applicant, in our opinion, has to be judged 
with reference to his position at the date of the 
application. A member of the family not him. 
Belf having a share (e. g. the son of a oo-sharer 
in a Dayabhag family, the father being alive up 
to the date of the application under s. 4 ) may 
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for the first time purchase a share from another 
member of the family, or a share-holder member 
may sell his share to another member or even 
to a stranger and may re-purchase it from the 
vendee, but if he shows that he is a co-sharer 
member of the family at the date of his appli¬ 
cation he, in our opinion, establishes his com¬ 
petence to make the application. The test is 
satisfied so far as defendant 1 is concerned, and 
he is competent to make a claim under S. 4. 

[19] Certain equitable considerations in favour 
of the plaintiff and against defendant l were 
adverted to by Chakravartti J. and were advan¬ 
ced in argument before ns by the respondent, 
but the matter has to be dealt with on the terms 
of the statute, and if the plaintiff comes within 
the mischief of the seotion and the appellant 
establishes hia competence to apply under it, no 
room is left for the application of purely equita- 
ble considerations in the decision of the question 
before the Court. 

[ 20 ] An attempt was made before us by the 
respondent to support the judgment of Chakra, 
vartti J. on a ground whioh was decided against 
him by our learned brother, viz. that as the 
co-sbarers had separate huts of their own, there 
was no common dwelling house to which tho 
section could be attracled. We have already 
briefly alluded to the reasons which led our 
learned brother to reject that contention and it 
is sufficient for us to say that we entirely agree 
with our learned brother’s decision upon this 
point and the reasons upon which it is based. 

[ 2 ll It remains to mention that the deoision 
of Chakravartti J. that there is an excess area 
of .04 acres in the possession of the plaintiff 
and that the exoess should be taken into account 
in making the partition has not been challenged 
by way of any cross-appeal by tbe plaintiff, and 
the direction given by Chakravartti J. in this 
behalf stands. 

[ 22 ] The result is that this appeal is allowed 
with costs against the contesting respondents 
and defendant l’s prayer under s. 4 , Partition 
Act is granted. Neoessary directions in this be- 
half will be given by the trial Court to the 
commissioner appointed to make the partition. 
Defendant 1 appellant will also get bis coats 
from the contesting respondents of the second 
appeal before Chakravartti J. and of the appeal 
to the lower appellate Court. The parties will 
bear their own oosts of the trial Court up to the 
preliminary deoree. Future oosts will be in the 
discretion of the Court dealing with the case. 

R* P. Mookerjee J,— I agree, 

V,B,B * Appeal allowed. 
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Provat Kumar Ear and others — Accused 
Petitioners v. William Trevelyan Curties Par - 
bar — Complainant — Opposite Party. 

Criminal Revn. No. 623 of 1949, Decided on 12th 

September 1919. 

(a) Industrial Disputes Act (1947), S. 23 (a) (b) 
and (c) - Clau c e (c) makes strike during period of 
settlement or award illegal, if it relates to matters 
covered by settlement or award — Clauses (a) and 

(b) do not mak- such di tinction — Any strike dur¬ 
ing pendency of conciliation proceedings and seven 
days thereafter is illegal. 

The words ‘ in respect of any of the matters covered 
by the settlement or it ward” have been deliberately in¬ 
serted in cl. (c) of S. 23 to limit its operation. During 
the period in which a settlement or award is in opera¬ 
tion the workman cannot strike or the employers cannot 
lock out in respect of any of the mailers covered by 
the settlement or award. Strikes or lock-outs in Tespect 
of other matters are permissible. Clause (c), therefore, 
draws a clear distinction between strikes and lock-outs 
on matters in respect of which an award or settlement 
haa been made and strikes or lock-outs connected with 
matters not covered by any award or settlement. But 
no such distinction is made in els. (a) and lb) of S. 23. 
Clauses (a) and (b) prohibit workmen striking or any 
employer locking out his employment duriDg the pen¬ 
dency of conciliation proceedings and seven day6 after 
the conclusion of such proceedings, and during the 
pendency of proceedings before a Tribunal and two 
months after the conclusion of such proceedings. There 
is nothing in these two clauses from which the Court 
can infer that a strike i3 permissible or a lock-out is 
permissible where the subject-matter of the dispute is 
different from tho subject-matter of the diepute pend¬ 
ing before a Tribunal or before aconciliation authority. 
The words of els (a) and (b) cover all strikes or lock¬ 
outs relating to tho industrial establishment which ori¬ 
ginally gave riso to the dispute which has beoo referred 
to a Tribunal or to the conciliation authorities. The 
fact that the proceedings were never brought to a con¬ 
clusion cannot affect the convictions, when there were 
undoubtedly proceedings pending at that time and the 
employees went on strike whilst these proceedings wero 
ponding. [Paras 17 k 23] 

(b) Industrial Disputes Act (1947), S. 5 — Does 
not cover criminal proceedings for offences created 
under Act. 

The words in S. 5 only cover such proceedings as aro 
pending for the settlement of disputes. Such proceed¬ 
ings may bo before a Tribunal or they may be before 
the other authorities which are mentioned in S. 3 of 
the Act. Tho reference is to tlnse proceedings and the 
section cannot possibly cover criminal proceedings in¬ 
stituted in a criminal Court for any offences created 
by the Act. [Para 24] 

(c) Interpretation of Statutes — Intention of Act 
clear — Words should not be inserted to reduce it 
to nullity. 

Chatterjee J _Where tho main object and intention 

of tho Act is clear, it should not bo reduced to a nul¬ 
lity by inserting words or amending a clause which 
would be tho duty of the Legislature and not of the 
Court. The grammatical construction should bo ad¬ 
hered to, uDles3 it is clearly repugnant to the intention 
of tho Act or unless it leads to some manifest absur¬ 
dity: 150 E. R. 724, Bcf . [Pa™ 32] 
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AM Chandra Oupta , M. M. Sen and Krishna 
Prosed Basts — for Petitioners. 

S. M . Bose and S . C. Talukdar — for Opposite Party. 

Harries C. J—This is a petition for revision 
of an order passed by the Chief Presidency 
Magistrate convicting the ten petitioners of an 
offence under s. 26 , Industrial Disputes Act, 1947 , 
and sentencing each of them to pay a fine of 
Rs. 25. In default of payment of the fine it was 
provided that each should undergo a period of 
seven days' imprisonment. 

[ 2 ] The ten petitioners were employees of 
Messrs. Lloyd Bank Limited, and were employed 
at the Head Office and the Chowringhee Office 
of the Bank. Disputes had arisen between the 
Bank and its employees and on 17th January 
1948, these disputes were referred to tho adjudi- 
cation of a Tribunal under s. 10 (1) (c), Indus- 
trial Disputes Act (XIV [ 14 ] of 1947). 

[3] Before these proceedings had terminated 
the ten petitioners together with other emplo. 
yees of the Bank went on a one.day strike on 
17th August 1948. This one-day strike admit- 
tedly had nothing to do with the disputes which 
had been referred to the adjudication of a Tribu¬ 
nal under the Act. The one-day strike was a 
strike to express sympathy with certain em¬ 
ployees of the Central Bank of India who were 
themselves on strike. 

[ 4 ] Sanction from the Provincial Government 
was obtained and a prosecution was instituted 
against eleven persons for striking contrary to 
the provisions of S. 26 and further for instigat¬ 
ing others to strike. The case came before the 
learned Chief Presidency Magistrate who held 
that there was no evidence upon which the eleven 
persons could be convicted of an offence of insti¬ 
gating others to strike. He, however, held that 
the eleven persons were guilty of an offence 
under 8. 26, convicted them and sentenced them, 
a 9 I have indicated. Of those eleven persons ten 
persons have petitioned this Court in revision. 

[ 5 ] The prosecution was under S. 26 (l), Indus- 
trial Disputes Act (hereinafter referred to as the 

Act). The sub-section is in these terms: 

"Any workman who commences, continues or other- 
wise acts in furtherance of, a strike which is illegal 
under this Act, shall be punishable with imprisonment 
for a term which may extend to one month, or witn 
fine which may extend to fifty rupees, or with both. 

[6] Section 24 ( 1 ) provides: 

"A strike or a lock-out shall be illegal if—(0 « « 
commenced or declared in contravention of S. u or 
S. 23; or (ii) it is continued in contravention 01 an 
order made under sub-s. (3) of S. 10.” 

[ 7 ] It is common ground that if this strike 
was illegal, it could only be illegal by reason of 
the provisions of S. 23 (b) of the Act. 

[8] Section 23 is in these terms: . 

“No workman who 13 employed in any ,ndu6trl t 
establishment shall go on strike in breach of contrac 
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and no employer of any such workman shall declare a 
lock-out - (a) during the pendency of conciliation pro¬ 
ceedings before a Board and seven days after the con¬ 
clusion of such proceedings; or (b) duriDg the pendency 
of proceedings before a Tribunal and two months after 
the conclu6ion of such proceedings; or (c) during any 
period in which a settlement or award is in operation, 
in respect of any of the matters covered by the settle¬ 
ment or award/' 

[9] It will be seen from this section that no 
workman employed in any industrial establish, 
ment can go on etrike in breach of bis contract 
during the pendency of proceedings before a Tri¬ 
bunal and two months after the conclusion of 
such proceedings. 

[ 10 ] On behalf of the prosecution it was urged 
before the learned Chief Presidency Magistrate 
that on the day this strike took place there were 
proceedings pending before a Tribunal and there- 
fore the strike was illegal, as being contrary to 
S. 29 (b) of the Act in that it was a strike duriDg 
the pendenoy of such proceedings. 

[11] Mr. Atul Gupta who has appeared on 
behalf of nine of the petitioners has conceded 
that if the words of s. 23 (b) aro taken literally 
then a case can be made out for the prosecution. 
He has, however, urged that no offence i9 com¬ 
mitted under S. 29 (b) unless the striko in breach 
of contract is connected with the dispute then 
pending before the Tribunal. He has urged that 
if the strike concerns a matter or dispute diffe¬ 
rent from the dispute already submitted to the 
Tribunal then the strike is not illegal by reason 
of S. 23 (b). 

[ 12 ] On the other hand, the learned Advooate- 
General on behalf of the opposite parly contends 
that the Legislature where it intended that the 
cause of the strike should have relation to the 
dispute before the Tribunal or the award made 
thereon, it has said so in the clearest terms. Re- 
ference is made to s. 23 (c). That provides that 
no workman who is employed in any industrial 
establishment shall go on strike in breach of con- 
tract during any period in whioh a settlement or 
award is in operation, in respect of any of the 
matters covered by the settlement or award. 
There is nothing in this seotion to prevent a 
workman going on strike during a period in 
whioh an award is in operation, if the strike is 
oonneoted with matters other than those covered 
by the award. However, if the strike is in res. 
pect of any matters covered by the award then 
the strike is prohibited. It is to be observed that 
these words, "In respect of any of the matters 
covered by the settlement or award", appear only 
in ol, (o) of a. 29, and find no place in either 
cl. (a) or ol. (b). The contention of the Advocate. 
General was that if it wbb intended to limit the 
operation of 8. 23 (a) or (b) to strikes arising out 
of matters pending before the Tribunal, then 
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words similar to the words found in cl. (c) would 
have been added to cl. (a) and cl. (b). 

[13] There is considerable force in thi3 con¬ 
tention: but Mr. Atul Gupta ha3 argued that the 
words “in respect of any of the matters covered 
by the settlement or award” have no reference 
whatsoever to the dispute or disputes which was 
or were the causes of the strike. He haa urged 
that the worda "in respeot of any of the matters 
covered by the settlement or award” govern the 
terms "settlement or award”. His point ia that 
the whole of an award may not be put into opera¬ 
tion and in a case where the whole of the award 
ia not put into operation, he urges that these 
worda “in respect of any of the matters covered 
by the settlement or award” are necessary. Mr. 
Gupta relied upon 8. 15 (2) and the proviso to 
sub-s (2) which is in these terms: 

"\2) On receipt of such award, the appropriate Gov¬ 
ernment shall by order in writing declare tho award to 
be binding: 

Provided that where the appropriate Government ia 
a pany to the dispute and in its opinion it would be 
inexpedient on publio grounds to give effect to the 
whole or any part of the award, it shall on the first 
available opportunity lay the award together with the 
statement of its reasons for not making a declaration aB 
aforesaid before the Legislative Asnenably of the Pro¬ 
vince or where the appropriate Government is the 
Central Government, beforo the Central Legislative 
Assembly, and shall, as soon as may be, cause to bo 
moved therein a resolution for the consideration of tho 
award; and the Legislative Assembly may, by its reso¬ 
lution confirm, modify, or reject the award." 

[14] Then follows sub-s. (3) whioh is in these 
terms: 

"On the passing of a resolution under the proviso to 
sub-s. (2), unless tho award is rejected thereby, tho 
appropriate Government ehail by order in writing 
declare the award a9 confirmed or modified by the 
resolution, as the case may bo, to be binding." 

[15] It is dear from these provisions that 
where the Government is a party to an indus¬ 
trial dispute, the award made by tho adjudioator 
oan be modified before an order is made to 
enforce it. Mr. Gupta's argument is that the 
words “in respeot of any of the matters covered 
by the settlement or award” in ol. (o) of s. 23 
of the Aotare necessary beoause the award which 
is to be enforoed may be not the award as made 
by the Tribunal, It may be an award &9 modi- 
fied under the proviso to sub-s. (2) of 8. 15 of 
the Act. In other words, the award whioh is to 
be put into operation may only be part of the 
award as originally made. Mr. Gupta, therefore, 
argues that it is necessary to insert the words 
“in respect of any of the matters covered by the 
settlement or award” in ol. (o) of 8. 29, because 
the aotual award in operation might be some¬ 
thing less or it might not cover matters whioh 
the original award dealt with. The contention is 
that the words 4, in reBpeot of the matters oovered 
by the settlement or award’' would limit the 
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operation of S. 23 (c) to tbe award ag modified 
or altered uEder the proviso to sub-3. (2) of 8.15. 

[ 16 ] In my judgment the words "in respect 
of any of the matters covered by the settlement 
or award" are unnecessary for the purpose 
suggested by Mr. Gupta. The award which is 
put in operation i3 the award as modified and 
therefore, the opening words of s. 23 (c) which 
are, "during any period in which a settlement 
or award is in operation”, must mean the period 
in which a settlement or award as modified by 
the Government concerned ig in operation. By 
reason of the proviso to sub-s. (2) of S. 15 the 
original award may never be put in operation, 
but what may be put in operation is an award 
modified or altered by tho Government con¬ 
cerned. 

[17] In my judgment the words "in respect 
'of any of the matters covered by the settlement 
or award" have been deliberately inserted in 
cl. (c) of s. 23 to limit its operation. During the 
period in which a settlement or award is in 
operation the workman cannot strike or the 
employers cannot lock-out in respect of any of 
the matters covered by the settlement or award. 
Strickes or lock outs in respect of other matters 
are permissible. Clause (c), therefore, draws a clear 
distinction between strikes and lock outs on 
matters in respect of which an award or settle- 
ment has been made and strikes or lock-outs 
connected with matters not covered by any 
award or settlement. It i3 to bo observed, how¬ 
ever, that no such distinction is made in els, (a) 
and (b) of 8. 23. Clauses (a) and (b) of that 
section prohibit workmen striking or any em¬ 
ployer locking-out his employment during the 
pendency of conciliation proceedings and seven 
days after the conclusion of such proceedings, 
and during the pendency of proceedings before 
a Tribunal and two mouths after the conclusion 
of such proceedings. There is nothing in these 
two clauses from which the Court can infer that 
a strike is permissible or a lock out is permis3i- 
hie where the subject-matter of the dispute is 
different from tbe subject-matter of the dispute 
pending before a Tribunal or before a concilia¬ 
tion authority. It appears to me that the words 
of cle. (a) and (b) cover all strikes or lock-outs 
relating to the industrial establishment which 
originally gave rise to tho dispute which has 
been referred to a Tribunal or to the conciliation 
authorities. 

[ 18 ] Mr. Atul Gupta has urged that words 
similar to the words "in respect of any of the 
matters covered by the settlement or award” 
should be inserted in els. (a) and (b) of S. 23, 
For example, cl. (b) should read "during the 
pendency of proceedings before a Tribunal and 
two months after the conclusion of such proceed- 
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mgs in respect of any of the matters covered by 
the disputes submitted to adjudication” or some 
similar words. He concedes that in construing 
a section Courts are not at liberty to insert wordB 
or sentences, but he has contended that such is 
absolutely necessary in this case. Further, he 
has urged that other additions must be made to 
this section to make it intelligible; for example, 
he has urged that the opening words of the sec- 
tion as they stand are not intelligible. The words 
are No workman who is employed in any indus. 
trial establishment shall go on strike in broach 

of contract.” Mr. Gupta has contended 

that to make that intelligible the words "of 
service" should be added to contract. If the 
words were added it would make the section 
perhaps a little more artistic, but I think, as the 
section ie drafted, the word "contract” there can 
only mean contract of service, because it is a 
section dealing with workmen employed in an 
industrial establishment who striko in breach 
of contract. That must mean, therefore, breach 
of their contract of service with the employer in 
that particular industrial establishment. 

[19] Mr. Gupta also contended that unless 
some other words were added, workmen who 
were not intimately connected with the indus¬ 
trial dispute might b9 prevented from striking. 
For example, he urged that on a literal construe- 
tion of this section employees of the Lloyds 
Bank in Bombay or Delhi would be prohibited 
from striking by reason of this section. That 
argament however overlooks the words "employed 
in any industrial establishment." Those words, 
to my mind, limit the ambit of this section to 
dispute arising in a particular factory, workshop 
or other place of business or industry. The 
section was never intended to cover cases where 
the same employers employed workmen or 
employees in various factories situate in different 
towns. 

[ 20 ] "Employed in an industrial establish, 
ment" must mean employed in some particular 
place, that place being the place used for manu¬ 
facture or an activity amounting to industry as 
that term is used in the Act. That, I think, is 
clear from 8. 2 (n) (ii) of tho Act which is in 
these terms : 

“ ‘public utility service’ means 

• • • • • 

(ii) any section of an industrial establishment, on 
the working of which the safety of the establishment 
or the workmen employed therein depends.” 

[21] It seems to me quite clear that there the 
words "industrial establishment" mean the place 
at which the workmen are employed and the 
words as used in 8. 2 (n) (ii) must have the same 
meaning as when they are U3ed in 8. 23. That 
being so, it is quite clear that S. 23 could not 
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cover a case of workmen in Bombay striking 
against an employer with whom employees in 
Calcutta have a dispute. 

[ 22 ] It appears that an Ordinance (ordinance 
no. VI of 1949), was passed by the Central 
Government and was published in the Gazette 
of 30th April 1949. Section 4 of that Ordinance 
provided: 

“Notwithstanding anything contained in any other 
law, it shall not be competent for a Provincial Govern¬ 
ment or any officer or authority subordinate to such 
Government to refer an industrial dispute concerning 
any banking or insurance company, or any matter re¬ 
lating to auch dispute, to any tribunal or other autho¬ 
rity for adjudication, inqoiry or settlement.” 

Section 6 of the Ordinance is in these terms: 

“(1) Where under any law any industrial dispute* 
concerning any banking or imorance company or any 
matter relating to such dispute has, before a commence¬ 
ment of this Ordinance, been referred by a Provincial 
Government or any officer or authority subordinate to 
such Government to any tribunal or other authority of 
adjudication or settlement and any proceedings in res¬ 
pect of or arising out of such reference were immedia¬ 
tely before such commeocement^pending before any 
tribunal or other authority, then on the date of such 
commencement such reference shall be deemed to ba 
withdrawan and all such proceedings shall abate. 

(2) The Central Government shall, as soon as may 
bo after the commencement of this Ordinance, by 
order in writing, refer under S.10 of tbo said Act every 
industrial dispute to which the provisions of sub-sec¬ 
tion (1) apply to an Industrial Tribunal constituted 
under the said Act for adjudication.” 

[23] This Ordinance put an end to all pro. 
ceedings which were being carried on all over 
India before various Tribunals relating to dis¬ 
putes between banka and their employees, and 
the purpose of the Ordinance was that all the 
disputes should be referred to a Tribunal which 
would deal with all of them. Proceedings which 
had been commenced on reference of particular 
disputes abated and these proceedings between 
the Lloyds Bank in Calcutta and their emplo. 
yeea at the Head Office and the Chowringhee 
branch abated under this Ordinance. The fact 
that the proceedings were never brought to a 
conclusion cannot affeot the convictions. There 
wero undoubtedly proceedings pending at that 
time and the employees went on strike whilst 
these proceedings wero pending. It is in my 
view wholly immaterial whether the proceedings 
ever fruotified into an award or whether they 
ultimately proved infructuous. The object of 
da. (a) and (b) of S. 23, is to ensure an at. 
mosphere of calm and peace during an adjudi¬ 
cation upon an industrial dispute. Whilst the 
adjudication is proceeding the workmen in that 
particular factory or establishment cannot strike 
and further the employers oannot lock-out 
their employees and it is immaterial whether 
the strike or lock-out is concerning matters 
connected with a dispute whioh is before the 


Tribunal or not. All disputes are forbidden in 
order to ensure a calm atmosphere for the ad¬ 
judication upon the disputes, which have been 
referred. 

[24] Mr. Gupta suggested that these criminal . 
proceedings had abated by reason of the conclu. 
ding words of S. 6 of this Ordinance. The words 
are: 

“Any proceedings in respect of or arising oat of such 
reference were immediately before such commencement 
pending before any tribunal or other authority, then 
on the date of such commencement such reference shall 
be deemed to be withdrawn and all such proceedings 
shall abate. 1 ’ 

The suggestion is that this criminal prosecution 
was a proceeding arising out of or in respeot of 
the reference. But it appears to me that these 
words only cover such proceedings as are pend- 
ing for the settlement of disputes. Such proceed¬ 
ings may be before a Tribunal or they may be 
before the other authorities which are mentioned 
in s. 3 of the Act. The reference is to those pro. 
ceedings and in my view the section cannot pos¬ 
sibly cover criminal proceedings instituted in a 
criminal Court for any offences created by this 
Act. 

[24a] For these reasons I can see no ground 
for interfering with the order of the learned Chief 
Presidency Magistrate and accordingly this peti- 
tion fails and the Rule is discharged. 

[ 2 t] Chatterjea J. —I agree. The faots have 
been fully recited by my Lord the Chief Justice, 
and I need not repeat the same. The learned 
advocate appearing for the petitioners urged 
that a strike per se is not illegal and that the 
workmen should not be deprived of the right to 
strike unless there ars specific words from whioh 
such an injunction can be inferred in the statute. 

[ 26 ] The learned Chief Presidency Magistrate 
has held that there was no substanco in the 
defence contention that 8. 23 (b) of the Indus¬ 
trial Disputes Act should be given a limited 
meaning so as to indicate that the proceeding 
before the Tribunal must be in respect of the 
issue on which the petitioners went on strike. 

[27] The sole question before us is this : la 
the strike illegal under a. 24, Industrial Disputes 
Act? Under that seolion a strike or lock-ont 
shall be illegal if it is commenced or declared in 
oontravention of 8. 23. Under 8. 23, there is a 
general prohibition with regard to strikes and 
lock-outs. The essential ingredients of an offence 
in suoh a oase are: (a) that there must be work, 
men employed in an industrial establishment, 
(b) that they shall go on strike in breach of the 
contract of employment and (o) that there must 
be the pendenoy of proceedings before a Tribunal. 

[ 28 ] In my opinion all these ingredients were 
present in this case. The petitioners urge that 
the Magistrate failed to appreciate that tha 
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prohibition contained in s. 23 (b), referred only 
to a strike concerning the particular disputes 
which were pending adjudication before a Tri¬ 
bunal. 

[29] I cannot accede to this contention. On a 
proper reading of Ss. 23 and 24 and the other 
relevant sections of this Act, it seems to me that 
there is a conscious distinction made between the 
two cases (a) when a matter is pending adjudica- 
tion and (b) when the adjudication has ripened 
into an award. 

[ 80 ] In the first case, that is, when procee¬ 
dings are pending either before a Board or before 
a Tribunal there is an absolute prohibition on 
both the employers and the workmen. The em¬ 
ployer is directed not to deolare a lock-out; that 
is obviously in the interests of the workmen 
themselves. Similarly, the workmen are enjoined 
not to go on strike. 

[31] After the adjudication is over and an 
award has been made, the injunction is that 
there should be no strike or lock-out in respect of 
any of the matters covered by the settlement or 
award under s. 23 (o). 

[32] It has been urged by Mr. Gupta that 
words should be put in cl. (b) of S. 23, otherwise 
the language of the statute in its plain and 
ordinary meaning would lead to absurdity, hard, 
ship or injustice. He has asked us to read cl. (b) 
so as to mean that the injunction against strikes 
is confined to cases when proceeding are pending 
before a Tribunal relating to the disputes in¬ 
volved in the strikes. To import these words 
into cl. (b) will be really to amend the statute. 
Where the main objection and intention of the 
Act is clear, it should not be reduced to a nullity 
by inserting words or amending a clause which 
would be the duty of the Legislature and not of 
the Court. Parke, B., has pointed out that the 
grammatical construction should be adhered to, 
unless it is clearly repugnant to the intontion of 
the Act or unless it leads to some manifest 
absurdity. Becke v. Smith, (1836) 2 M. & W. 191: 
(160 E. R- 724). I see no manifest repugnancy or 
absurdity, nor anything so contrary to the inten¬ 
tion of the statute as to force us to depart from 
the grammatical construction of the Act. 

[33] I would have acceded to the contention 
of Mr. Gupta if the opening words of 8. 23 are 
to be construed in a general sense so as to cover 
all disputes between workmen and employers in 
respect of any branch of the Lloyds Bank. It 
would lead certainly to hardship and incon- 
venience and in some cases to gross injustice, if 
we are driven to construe the Act in such a way 
as to hold that all workmen employed in the 
different branches of this Bank in the different 
parts of India are debarred from resorting to 
any strike, because the workmen involved in a 
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particular establishment in Calcutta are in- 
volved in an adjudication pending before a Tri¬ 
bunal- Suppose there is a big corporation whioh 
has five hundred branches all over the country 
and there is a tiny place where there is a local 
dispute between the manager and the employees; 
assume that in such a case there is a reference 
under s. 10 of that particular dispute to an 
Industrial Tribunal. If the Act is to be construed 
in such a manner as to say that all the workmen 
who are working in the other branch organisa- 
tions throughout the country are debarred from 
resorting to any strike for ventilating their just 
grievances or for the redress of their disabilities, 
then surely the language of the statute would 
lead to great hardship and injustice. In my 
opinion that is not what the Aot contemplates. It 
only puts an embargo on a strike in respect of 
the workmen employed in the particular indu¬ 
strial establishment, that is, the particular faotory 
or workshop or branch which is involved in the 
pending proceedings before a Tribunal. In that 
view there is really no scope for the argument 
that the statute leads to great hardship or 
absurdity or injustice. In my view 8. 23 (c) 
says that workmen cannot go on strike on any 
of the matters covered by the award. But the 
Legislature has made a conscious departure in 
the case of pending proceedings and in such a 
case in order to make possible the uninterrupted 
course of the proceedings before the Tribunal 
both parties must stay their bands and must not 
prejudice a fair and impartial settlement or ad¬ 
judication of the disputes. Therefore, in suoh a 
case the prohibition is general and unqualified. 
If we put that construction on the statute, then 
obviously there is no substauce in the point that 
cl. (b) should have a limited construction. So 
long as theso proceedings are pending before a 
Tribunal, whatever may be their ultimate fate, 
and however they may be delayed, the statute 
says that there shall bs no lock-out and no 
strike. If you allow the wormen to go on strike 
during the pendency of these proceedings, 
obviously the employers also will assert their right 
to enforce a lock-out, and it may be grossly 
detrimental to the interests of the unfortunate 
workmen or employees. 

[ 34 ] I agree with the order proposed by the 
learned Chief Justice. 

r.g.d. Buie discharged. 
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A. I.F. (31) 1950 Calcutta 121 [C. N. 35.] 
G. N. Das and Lahiri JJ. 

Governor-General in Council — Plaintiff — 
Appellant v. Corporation of Calcutta — Defen. 
dant — Respondent, 

A. F. 0. 0. No. 149 of 1947, Decided on 30Lh March 
1949, against order of Sm. C. C. Judge, Sealdab, D/• 
30th June 1947. 

(a) Municipalities—Calcutta Municipal Act (III 
[3] of 1923), S. 127 (a)-Applicability—Assessment 
ol premises in 1942-1943 — Owner and occupier 
same at such time—No structure on land — Struc¬ 
tures raised by lessee about year 1945—Assessment 
by Corpc ration ot bare land and building portion 
— Assessment held was illegal both under S. 127 
(a) and S. 331 (2) (d) — Calcutta Municipal Act (III 
[3] of 1923), S. 131 (1) and (2) (d). 

There was a revised assessment of the premises in 
question in 1942-1943 to remain in force for 6 years 

i. e. till 1918-1949. At that time the owner and occu¬ 
pier was the same. There was then no structure on 
the land. When the structures were raised by the 
lessee about the year 1945, the Corporation assessed 
the same presumably under S. 131 (2) (d). The details 
of valuation showed that the entire premises i. e. the 
bare land and the remaining portico, being the building 
portion and appurtenant land, was re-valued: 

Held that eoch a course was not permissible under 
the Act. The revised assessment in 1945 of the entire 
promises before the expiry of tho statutory period of 
6 years was therefore illegal. [Para 22] 

Held further that the entire premises could not also 
he valued ODder S. 131 (2) (d) as under the section the 
valuation is to be made cf “such building’* i. e. the new 
building and the valuation is of a temporary duration 

j. e. for tho unexpired portion of tho period referred to 

in 8. 131 (1). [Para 23 ] 

(b) Municipalities — Calcutta Municipal Act (III 
[3] of 1923), S. 127 (a) — Corporation valuing pre- 
tnises by sub-dividing same into two parts — No 
application lor sub-division—No proceedings taken 
for such purpose — Assessment held was bad even 
if section applied. 

\^? ere * bo Corporation valued the promisee by sub¬ 
dividing the same into two parts, viz. the building 
and land appurtenant thereto and the portion of bare 
land not so appurtenant and both wore valued as held 
for letting purposes I. e. under 8. 127 (a): 

o * 3eeB5i nent, even assuming that 

b. 127 (a) was applicable, should have beon made as 
one unit. The unit of assessment was the entire pre¬ 
mises. There was no application for sub-division of the 
unit, nor were any proceedings taken for that purpose. 
1 ho assessment was therefore bad. (Paras 25 and 28] 

(c) Municipalities - Calcutta Municipal Act (III 
[3] of 1923), S. 127 (a) and (b) — Assessment partly 
under both sub-sections is not permissible. 

1 he mode of assetsing one unit of assessment partly 
under 8. 127 (a) and partly under S. 127 lb) is not 

(*•) 1939 P. 0. 20, Foil.: A. I. R. 
(27) 1940 Cal. 47, Ref. [Para 27] 

(d) Maxims — Quicquid inadificatur solo solo 
cea\t Principle is not in consonance with usages 
and customs ol this country. 

The fiotion of English law that buildings erected on 
land beoome, by the more accident of their attachment 
to *he soil, the property of the owner, compendiously 
embodied in the maxim Quicquxd inadificalur solo 
solo cea\t t is not in consonance with the usages and 
oustoms of this country: 6 W.B. 228 IF. B.) and 
A. I. B. (14) 1927 P. C. 135, Foil . [Para 81] 


(e) Municipalities — Calcutta Municipal Act (III 
[3] of 1923), S. 127—Section does not speak ol hy¬ 
pothetical user — Land used for letting purposes— 
Building erected by lessee used by himself—Build¬ 
ing cannot be xegaided as held for letting purposes. 

Section 127 dees not speak of hypothetical user but 
of actual or intended user. Therefore, the assumption 
that because the land is used for letting purposes, the 
building erected by the lessee though used by the 
lessee himself should be rtgarded as held for letting 
purposes, is unwarranted. [Para 32] 

(f) Municipalities — Calcutta Municipal Act (III 
[3] of 1923). S 127 (a) and (b) - Scheme of sec- 
tion—Bare land is valued under sub-s. fa)— Build¬ 
ing erreted for letting purposes — Case would be 
governed by same sub-section —Building not erec¬ 
ted for letting purposes—Sub-s. (b) would apply. 

The scheme of S. 127 ie that if the land be bare 
land, it fa to be valued under S. 127 (a); if there be a 
building upon it. the cate would be governed by S. 127 
(a) if the buildiDg was erected for letting purposes or 
was oidinarily let or by S. 127 (b) if the building was 
not erected for letting purposes or was not ordinarily let: 
A. I. B. (27) 1940 Cal. 47, Expln.\ A. 1. R. 135) 1948 
Cal. 116, Ref. [Para 40] 

Chandra Sehhar Sen and Provas Kumar Son Gupta 

— for Appellant. 

Krishnalal Danerjec — for Reepondent. 

DaB J. — The appellant, Dominion of India, 
representing the East Indian Railways, (for¬ 
merly Bengal Assam Railway) appeals to this 
Court under S. 141, Calcutta Municipal Aot 111 
[3] of 1923 (hereinafter called the Act) against 
an order dated 30th June 1947, passed by Mr. 
R. N. Ray, learned Small Cause Court Judge, 
Sealdah, District 24 Parganas, whereby he dis¬ 
missed an appeal against the order of the second 
Deputy Executive Officer, Corporation of Cal¬ 
cutta, dated 11th April 1940, under s. 140 of the 
Act in respect of the assessment of Premises 
No. 62 , Gopal Chandra Chatterjee Road. 

[ 2 ] The B. A. Railway (Bengal Assam Rail¬ 
way) was the owner and occupier of Premises 
No. 62 , Gopal Chandra Chatterjee Road, mea¬ 
suring 83 Dighas, 9 Kottahs 6 Ohhataks and USq 
ft., and was paying Rs. 8001-12-0 per annum on 
account of municipal rates aud taxes to the 
Corporation of Calcutta, hereinafter called the 
Corporation. 

. tS) By a memorandum, Ex. 4, the B. A. 
Railway let out to the Civil Supply Department 
the aforesaid premises for one year subject to 
further extensions, as may be agreed upon; the 
relevant provision runs as follows: 

"2 The Civil Supply Department shall be liable to 
pay to the Bengal Assam Railway Administration a 
sum of Rs. 80,096-4-0 per annum on account of rent 
for occupation of tho above land. Tho Civil Supply 
Departments shall aleo pay a sum of Rs. 3004-12-0 per 
annum on account cf Municipal tax which the Railway 
Administration is paying to the Calcutta Corporation. 
The Civil Supply Department shall be (sic) also pay 
other taxes or ancillary charges which the Railway Ad¬ 
ministration may have to pay to any local authorities 
or any ether body in connection with the said plot ot 
land and/or structures thereon." 
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It is now admitted that thereafter the Civil 
Supply Department erected certain godowns and 
other structures at its own cost and for its own 
use. Thi3 is also supported by the uncontradict- 
ed evidence adduced by the appellant. 

[4] In September 1945, the Corporation serv¬ 
ed the following notice, Ex. 3, on the appellant: 

“Corporation of Calcutta ; Assessment Department. 

Special Notice under S. 138 of Bengal Act III [3] of 
1923. 

The owner of Premises No. 52, Gopal Chandra Chat¬ 
ter jee Road. 

Take notice that the above premises have been asses¬ 
sed at an annual value of Rs. 3,71,520 and the said 
valuation i3 to remain in force from the commence¬ 
ment of the 3rd quarter of 1945-46 until the expiration 
of the period of assessment of the ward within which 
the above premises are situated, viz., the 4ih quarter of 
1948-1949. 

Grounds of increase. 

Valuation of the new structures on estimated yearly 
rental valuo less statutory allowance for repairs, 
Munioipal Office S. M. Hossain 

Acting Assessor to 

Dated 11th September, 1945. the Corporation.” 

[5] The following grounds of objections were 
then raised to the said proposed assessment: 

(i) That the entire revaluation is ultra vires, 
illegal and inoperative : 

(ii) that the additional constructions which 
are sought to be assessed are not liable under 
the law to be assessed ; 

(iii) that the entire principle and basis of as¬ 
sessment are wrong and not warranted by the 
law' ; and 

(iv) that the taxes domanded on the assess¬ 
ment are patently disproportionate to the servi¬ 
ces rendered. 

[6] It would appear from Ex. A (l) that the 
Executive Engineer of the 13. A. Railway admit¬ 
ted that the approximate cost of construction of 
the godown and structures wa3 R3. 35,90,000 only 
(excluding costs of land). 

[ 7 ] The second Deputy Executive Officer by 
bis order dated llth April 1946, Ex. 2 (a), reduced 
the valuation to Rs. 3,22,920. 

[8l The details of valuation are as follows : 

Corporation of Calcutta ; Aeseasmeut Department. 

Statement of Details of Valuation. 

Intermediate Re-valuation with effect from the 3rd 
quarter of 45-46. Promises No. 52, Gopal Chandra 
Chatter jee Road. 

33000 x 12 ... ... 396000 

10% ... ... 59600 

356400 


Land about 
10 D @ 1/- 

p. k. p. m. ... 24QQ 

358800 

10% ... 35880 

322920. 


[9] In tbe memorandum of appeal filed by 

the appellant, the grounds are thus etated : 

“Buildings standing on this premises were not erect¬ 
ed for letting nor are ordinarily let. The respondent 


bodydiduof consider what they ought to have consi¬ 
dered. 1 he appellant claims that tbe assessment of the 
annual vatue as made by the respondent body under 

, i Calcutta Municipal Act, 1923, is illegal and 
should be cancelled." 8 “ 


[lo] The case was taken up on 7 th May 1947 
and evidence was closed on that date. The case 
then stood over for arguments, on '26th May 
1917. On 13th June 1947 the Corporation filed a 
petition praying for allowing it to adduce evi- 
dence on the question of valuation under 
S. 127 (b) of the Act. This prayer was refused. 
The case was taken up on 27th June 1917 and 
one witness was examined for the appellant and 
the memorandum of terms was marked as Ex. 4 , 
on behalf of the appellant. The Corporation 
filed a petition that it has been prejudiced by 
the refusal of the Court to allow evidence of 
valuation under S. 127 (b). Arguments were then 
heard. 


Ill) The learned Small Cause Court Judge 
dismissed the appeal by his order dated 30th 
June 1947. 

[ 12 ] In this judgment, tbe learned Judge 
pointed out that the quantum of assessment was 
not challenged, that tbe appellant did not plead 
that it could not be taxed in respeot of the struc¬ 
tures, because it was neither tbe owner nor tbe 
occupier thereof, that the only contention raised 
was that tbe principle of assessment was 
wrong, the assessment should have been made 
under S. 127 (b) and not under S. 127 (a) of 
the Act. 

[13] As already stated this appeal is by the 
Dominion of India. Mr. Sen appearing for the 
appellant has argued that the basis of the assess¬ 
ment is wrong that the assessment should have 
been made not under 8.127 (a), but under S. 127 (b) 
of the Act and that as such tbe assessment made 
should be set aside. 

[14] Mr. Banerjee for the respondent, on the 
other hand, has contended that 8. 127 (b) of the 
Act only applies where tbe land and the building 
belong to tbe eame person. Mr. Banerji has 
further submitted that if tbe land is held on a 
lease, any superstructure built by the lessee must 
be taken to be a part of the land for the purpose 
of assessment of rates and the land and the 
superstructures should both be deemed to be held 
for letting purposes. 

[ 16 ] To deal with the contentions raised, it 
would be profitable to refer to some portions of 
chap, s of the Act which is headed as "The con¬ 
solidated rate." 

[ 16 ] Broadly speaking, the chapter first deala 
with the imposition of the consolidated rate and 
then deals with apportionment thereof between 
owners and occupiers. 

[ 17 ] Section 124 is the charging eeotion ana 
run3 as follows: 
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124. A consolidated rate not exceeding twenty three 
per cent on the annual valuation determined under 
this chapter may be imposed by the Corporation upon 
all lands and buildings in Calcutta for the purposes of 
this Act. 

[18] Section 127 provides for the ascertainment 
of the annual value. 

127. For the purpose of assessing land and buildings 
to the consolidated rate, 

(a) the annual value of land, and the annual value 
of any building erected for letting purposes or ordinari¬ 
ly let, shall be deemed to be the gross annual rent at 
which the land or building might at the time of assess¬ 
ment reasonably be expected to let from year to year, 
less, in the case of a building, an allowance of ten per 
cent for the C09t of repairs and for all other expenses 
necessary to maintain the building in a state to com¬ 
mand such gross rent; and 

(b) the annual value of any building not erected for 
letting purposes and not ordinarily let shall be deemed 
to be five per cent, on the sum obtained by adding the 
estimated present cost of erecting the building, less a 
reasonable amount to be deducted on account of 
depreciation (if any) to the estimated present value of 
the land valued with the building as part of the same 
premises.” 

[19] In the Court below this case proceeded 
on tho footing that it was a case of general revi¬ 
sion of assessment at the end of six years prescrib¬ 
ed by S. 181 (1) of the Act. 

[ 20 ] The present case is, however, different. 
Here there was a revised assessment of the 
premises in 1942-1943, to remain in force for 
6 years i. e., till 1918-1949. At that time, the owner 
and occupier was the same, being the B. A. 
Railway. There was then no structure on the 
land. The land was bare land and the assessment 
must have been made under 8. 127 (a). When 
the atruoturos were raised about the year 1945, 
the Corporation assessed the same presumably 
under S. 131 ( 2 ) (d). This would appear from the 
notice Ex. 8 issued utdor s. 138 of the Act. 

[ 21 ] If this is the correct position, the Corpo¬ 
ration can only value the new building. The 
details of valuation, already referred to, show 
that the entire premises was revalued, the bare 
land 10 bighas at a hypothetical rent of Re. 1 
per katta per month less deduction of 10 p. o. 
and the remaining portion being the building 
portion and appurtenant land, at a hypothetical 
rent less deduction of iop. c, both under s. 127 (a). 

[ 22 ] Such a course is, in our opinion, not 
permissible under the Act. The revised assessment 
of the entire premises before the expiry of the 
statutory period of 6 years is therefore illegal. 

[23] Mr. Banerjee does not dispute that the 
structures ereoted are new buildings as defined 
in B. 3 (46) but bis only answer is that the true 
import of S. 131 (2) (d) is that when a new build- 
ing is ereoted duriDg the currency of the period 
prescribed by s. 181 (i), the Executive Officer 
may value the entire premises i. e. the building 
and the surrounding lands anew. This argument 


overlooks two facts, viz., (l) that the valuation 
i3 to be made of “such building” i. e. “the new 
buildiDg” and (2), that the valuation is of a 
temporary duration i.e.. for the unexpired portion 
of the period referred to in S. 131 (1); it is, there¬ 
fore, not a case of a fresh assessment under 
S. 131 ( 1 ). Mr. Banerjee’s contention cannot 
therefore be accepted. 

[24] But assuming that it was permissible for 
the Corporation to revalue the entire premises, 
viz., the land and buildings included in premises 
no. 52, Gopal Chandra Chatterjee Road, the 
question is bow Bhould the assessment be made. 

[26] The Corporation ba3 valued the premises 
by sub-dividing the same into two parts, viz. tbe 
building and land appurtenant thereto {i. e. the 
portion of land necessary for the convenient 
enjoyment of tbe buildiDg) and the portion of 
bare land not so appurtenant. Both have been 
valued as held for letting purposes i. e. under 
B. 127 (a). 

[26] The assessment, even assuming that 
S. 127 (a) was applicable, should have been made 
as one unit. Tho unit of assessment in this case 
is admittedly the entire premises no. 62 , Gopal 
Chandra Chatterjee Road. There was no appli¬ 
cation for sub division of the unit, nor were any 
proceedings taken for that purpose. This is 
another ground for holding that the assessment 
is bad. 

[27] There is a further and more aeriou3 objec¬ 
tion to the mode of assessment followed by the 
Corporation. The land is a leasehold one and its 
annual value has to be determined under S. 127 (a) 
but the building was not intended to be let nor 
wa9 used for letting purposes and would not come 
within S. 127 (a) but might come under S. 127 (b) 
but such a modo of a9se3sing one unit of assess¬ 
ment, viz. partly under B. 127 (a) and partly 
under S. 127 (b), is not permissible, Corporation 
of Calcutta v. Motichand, GC I. A. 42 : (A. I. R. 
(26) 1939 P. c. 20). It is true that this case related 
to tbe assessment of a hybrid building, occupied 
in equal moieties by the owner and his lessees. 
The principle was extended in the Corporation 
of Calcutta v. Province of Bengal, 44 O. w. N. 
165 at p. 169 : (A. I. R. (27) 1910 Oal. 47). 
Mitter J. observed there that it would not be 
legitimate for the Corporation to determine 
separately the annual value of tho lands under 
the building and of the oompound, the building 
under S. 127 (b) and the compound under s. 127(a). 

[ 28 ] A choice ha9 therefore to be made between 
B. 127 (a) and 8.127 (b). 

[29] Mr. Banerjee has contended that in a case 
like the present, the building being attaohed to 
ths land, should be regarded as a part of the 
land, and the user of the land eliould by a fiotion 
of law determine the user of the building, al- 
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though in fact this may not te so. It has there, 
fore been argued that even though the building 
might have been erected by the lessee at hi3 own 
cost and used by the lessee himself, the law will 
imply that for purposes of assessment, the build. 
iDg belongs to the owner of the land and a3 the 
land was let out, the building must also be 
deemed to have been let out. 

[30] In our opinion, such implications should 
not te made. 

[31] The fiction of English law that buildings 
erected on land become, by the mere accident 
of their attachment to the soil, the pro. 
perty of the owner, compendiously embodied 
in the maxim quicquid inadificatur solo 
soio cedit is not in consonance with the 
usages and customs of this country, Thakoor 
Chunder Pramamck v. Eamdhun Bhattachar - 
jce, 6 \Y. R. 228 at.p. 229, F. B ; Narayandas 
K he try v. J atindranath, 64 i. a. 218 : (a. I. R. 
(14) 1927 P. C. 135). 

[32] The further assumption that because the 
land is used for lettiDg purposes, the building 
though used by the lessee himself should te re¬ 
garded as held for letting purposes, is equally 
unwarranted. Section 127 does not speak of bypo- 
I thetical user Lut of actual or intended user. 

[33] The view contended for is opposed to the 
scheme of the land, (sic Act). 

[34] In the preliminary stage of assessment 
the Corporation has to find out the annual value 
of buildings dependent on the actual or intend¬ 
ed user. It is not concerned with the ownership 
of the building. 

[35] As regards bare land, the actual user is 
not considered, a hypothetical lettiDg value i3 
taken. In India, bare ownership of land sustains 
the liability to be rated. In thisrespect.it differs 
from the law in England where rateability de- 
pends on beneficial occupation (Ryde on Rating, 
8th Edn. pp. 17-16). 

[36] In such a case no difficulty arises. The 
annual valfie is determined by the hypothetical 
rent which a hypothetical tenant who is free to 
use the land would pay in respect of the land. 
Bengal Nagpur Railway v. Corporation of 
Calcutta, 51 C. W. N. 336 : (A. I. R. (34) 1947 P. 
C. 60). 

[:)7] In regard to buildings, S. 127 makes the 
annual value dependent on user, actual or in. 
tended. It is more logical to hold that where a 
building with land ha3 to be rated, the user of 
the building ought to determine the basis on 
which the building and the land which forms 
with it one unit of assessment, should be valued. 

[38] If the land is covered by buildings, erect, 
ed by the owner of the land or a lessee of the 
land, the entire land and the building has to bo 
assessed as one unit of assessment, the annual 


value being determined by the user of the build, 
mg. viz., the building is held if for letting pur* 
poses under 8. 127 (a) but if for personal use 
under S. 127 (b). 

[59] If the land and building both belong to 
the owner of the land, such assessment cannot 
be complained of. If the land and the building 
belong to two different persons, e. g., owner and 
lessee of the land, the owner of the land is rated 
in respect of both land and building. This does 
not entail any hardship on the owner of the land 
because he gets relief in respect of the assessment 
of the building as against the owner of the build, 
ing uuder 8. 150. 

[40] We hold, therefore, that the scheme of 
S. 127 is that if the land be bare land, it is to be 
valued under s. 127 (a); if there be a building 
upon it, the case would be governed by S. 127 
(a) if the buildiDg was erected for letting pur. 
poses or was ordinarily let or by 8.127 (b) if the 
buildiDg was not erected for lettiDg purposes or 
was not ordinarily let. 

[41] The case of the Corporation of Calcutta 
v. Province of Bengal, 44 C. W. N. 165: 
(a. I. R. (27) 1940 Cal. 47), was referred to by 
both parties. The case related to the assessment 
of the Writers Buildings which was mainly oc- 
cupied by the Province of Bengal with theexcep. 
tion of a few rooms which had been let out to a 
Co-operative Bank and two Co-operative Socie- 
ties. The Chief Judge, Presidency Small Cause 
Court, had valued the premises partly under 
3. 127 (a) and partly under 8. 127 (b). This basis 
was not accepted by this Court and it was held 
that the assessment should be made under 
S. 127 (b). On so holding, Mitter J. observed as 
follows : 

"It the subject be bare land or building erected for 
letting purposes or ordinarily let. The annual value is 
to be what a hypothetical tenant would pay as rent from 
year to year, less a certain deduction. This is cl. (a) of 
S. 127. Clause (b) deals with what may, for brevity’s 
sake, be called residential buildings, buildings erected 
for the use of and actually used by the owner" (p. 167). 

[42] Mr. Banerji has relied on the last sen¬ 
tence and has argued that cl. (b) only applies to 
a case where the owner of the land is also the 
owner of the buildiDg. 

[43] The observation has to be read in the 
light of the facts of the case and does not sup¬ 
port the contention of Mr. Banerji. 

[44] On the other hand, the view taken by U9 
is supported by the following observations of 
Mukherjee J. in the Governor-General of India 
in Council v. Corporation of Calcutta, 62 o. W. 
N. 173 at p. 176: (A. I. R. (35) 1948 Cal. 116): 

•‘Section 127 lays down the procedure forascertaining 
tho annual value of lands and buildiDge. The principle 
adopted by this section is that if the property is vacant 
land it is valued on the basis of annual rental at which 
it could be expected to be let., less certain deductions. 
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If any building stands upon the land and the building 
has been erected for letting purposes or is ordinarily 
let, the annual value has to be ascertained on the ren¬ 
tal basis as provided for in c!. (a) of the Section. Other¬ 
wise the annaal value is determined under cl. (b) on 
the basis of the cost of construction of the building and 
the value of the land. In either case the building U 
taken along with the land and the two are assessed to¬ 
gether as one nnit. This is the scheme adopted by the 
Calcutta Municipal Act. There is no rule here of valu¬ 
ing a building separately from the land upon which it 
stands and for the purposes of assessment, the building 
is taken as a part of the land." 

[•15] The result of the above discussion leads 
us to hold that the assessment made by the 
Corporation under 8. 127 (a) was illegal and 
must be set aside. 

[46] Mr. Banerji has finally submitted that 
the case may be remitted to the Court below for 
finding out whether the assessment made would 
be justified, on the basis that the case came 
within S. 127 (b). He has referred us to the two 
petitions filed by the Corporation for allowing it 
to lead evidence on the point. We have already 
referred to these petitions and to the orders 
passed thereon. In our opinion the Court below 
rightly rejected the petitions. As the basis of the 
assessment has been hold by U3 to be erroneous, 
the assessment cannot stand. The Corporation 
has to proceed according to law and reassess the 
premises. This contention cannot be given effect 
to and must be overruled. 

[47] The appeal therefore succeeds, the assess¬ 
ment made by the Second Deputy Executive 
Officer and the order of the Judge of the Court 
of Small Causes Sealdah are vacated. 

[48] The appellant is entitled to costs in this 
Court and the Court below. Hearning fee in 
this Court is assessed at 10 gold mohurs. 

Lahlri J. —I agree. 

Appeal allowed . 


A. I. B, (37) i960 Calcutta 125 [C. N. 36 .] 

Das Gopta and Guha JJ. 

Umesh Chandra Pal — Appellant v. The 
King , 

_ Appea! No. 129 of 1949, Deoided on 15th September 


f B o n ? a ! L ? Iack Marketing Act (XXX 
[32] of 1948), S. 2 (b) — Bread coupons forged 
Intention to use them as genuine is proved—Brei 
coupons whether are necessary in law, is n 
relevant. 

, * P® r60n “akoa bread oonpona, tbore Is i 

per L 80D haB the intention to corns 
iraud by deceiving the officers concerned that they a 
genuine bread oonpons. Whether it is necessary or n 

SX&? la ia 01 " 

BlacIs Mar keting Act (XXX 

J J ° a 19 ? 8 o^‘ ? 6 — on oifences commits 
before Act-Section 26 has not the result of makir 
offences under the West Bengal Black Marketir 


Ordinance also offences under the West Bengal 
Black Marketing Act. [Para 7] 

(c) West Bengal Black Marketing Act (XXXII 
[32] o( 1948), S. 12 — Tribunal — Jurisdiction — 
Tribunal constituted under Act has no jurisdiction 
to try oifences under West Bengal Black Marketing 
Ordinance. [Para 9] 


(d) West Bengal Black Marketing Act (XXXII 
[32] of 1948), Ss. 12 (2) and 14 — Special Tribunal 
—Jurisdiction — No jurisdiction to try offences 
under S 474, Penal Code. 

The case3 for trial which cin be allotted under S. 12 
by the Provincial Government are cases of offences under 
the Act. The Tribunal constituted under the Act ha3 
no jurisdiction to try an offence under S. 474, Penal 
Code. [Para9 14 and 15] 

Goyal Chandra Narayan Choudhury 

—for Appellant. 

A T irroaf Kumar Sen and Amaresh Chandra Roy 

—for the Crown. 

Das Gupta J—The appellant was tried by 
a Special Tribunal of Alipore constituted under 
the West Bengal Black Marketing Act, 1948 
and convicted under S. 3 read with S. 2 (h) of 
that Act, also under s. 3 read with S. 2 (h) and 
8. 6 of the Act, and under s. 474, Penal Code, 
and was sentenced to two years rigorous impri¬ 
sonment for the first mentioned offence and 
rigorous imprisonment for one year for the 
second offence. No separate sentence was passed 
under s. 474, Penal Code. The two sentences 
under the two offences under the West Bengal 
Black Marketing Act were ordered to run con¬ 
currently. It was further ordered that the hand¬ 
printing press together with the printing outfit 
seized were forfeited under sub-s. (8) of 8. 3 of 
the Act. 


[ 2 ] The prosecution case was that on the 
night of 25th April 1948, a Sub-Inspector of the 
Enforcement Branch, Calcutta, accompanied by 
certain other Police Officers and some searoh 
witnesses went to premises No. 18 , Fakir Chand 
Mitra Street and on search of the portion where 
this accused lived found under the bed and also 
in a trunk a large number of bread coupons 
which, aooording to the prosecution, are forged 
documents. A hand.printing maohine was also 
found in one of the rooms and certain blocks 
from which it is said these bread coupons had 
been printed. There were some bread coupons 
the printing of whioh was only partly finished. 

[3] The accused pleaded not guilty, his su<*. 
gestion being that these bread ooupons said to 
have been forged had been planted in his house 
by his landlord as an easy way for evioting him 
from the building. 




* -www.vkj yj i cou¬ 

pons from the rooms in the possession of the 
accused evidenoe has been given by the Police 
Offioer and two search witnesses Ganesh Chandra 
Ghosh and Priyanath Choudhury. I have no 
doubt from the evidence that these ooupons were 
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actually found in the possession of the accused. 
The suggestion that they were planted there by 
the landlord Naresh seems to me to be highly 
improbable. 

[6] It is not disputed that these bread coupons 
were not the genuine coupons issued by the 
rationing department, and evidence has also 
been given by the Assistant Controller of Ration, 
ing to that effect. I have no hesitation in accept 
ing this evidence as correct and find that these 
documents were prepared by some person with 
the intention of causing it to he believed that 
they were made by the rationing authorities. 
There cannot be the slightest doubt that in doing 
so, the person who made it had the intention to 
commit fraud by deceiving the officers concerned 
that they were genuine bread coupons. Whether 
or not Act xxiv [24] of 1946 which introduced 
rationing and the consequent bread coupons has 
legal validity after 31st March 1948, is of no 
relevancy on tbi3 question. For it is dear that 
whether it was necessary or not to have bread 
coupons in law, the person who made these 
coupons must have made them with the purpose 
of so using them and thereby deceiving certain 
persons to believe that they were genuine 
coupons and thereby gaining an advantage. I 
find it proved therefore that these documents 
that were seized were forged documents. 

[6] Before the act of the accused could be 
held as blackraarketing within the meaning of 
S. 2 (h), it is also necessary for the prosecution 
to prove that the accused made these documents. 
Certainly the mere fact that they are found in 
his house i3 not sufficient to show that he made 
them. There is, however, on this point a con¬ 
fession made by him, though since retracted, 
that he printed a number of bread coupons on 
bis machine, which is corroborated by the cir¬ 
cumstances disclosed by the evidence of prose¬ 
cution witness No. 1. As regards some samples 
which were printed on the machine then and 
there, I have examined these samples and find 
the printing there exactly similar to the printing 
on the forged coupons except for the fact that the 
base printing is absent. In my opinion the pre- 
sence of the hand-machine in the accused’s 
room together with the evidence as regards the 
samples is sufficient corroborative evidence of 
the accused's retracted confession. I would, 
therefore, have no hesitation in holding the accu- 
sed guilty under S. 3/2 (h) of the Act and also 
for an attempt as regards the half finished cou¬ 
pons under ss. 3/2 (h) and 6 of the Act, had 
these acts been committed after the West Bengal 
Blaok Marketing Act came into force. This 
Black Marketing Act came into force after 
17th October 1948. The acts of the accused were 
in April 1948. They were, therefore, offences under 


the West Bengal Black Marketing Ordinance 
1949, which was in force at the time, and they 
would continue to be offences under this Ordi. 
nance in view of the provisions of s. 6, General 
Clau3e3 Act, in spite of the fact that the Ordi. 
nance has ceased to operate. The decision of the 
question whether the aots in law are offences 
uiider the West Bengal Blaok Marketing Act 
also depends on the interpretation of S. 26 of the 
Act. The section runs thus: 

“Any rule, order or appointment made or any noti¬ 
fication issued or anything done or any penalty, forfei¬ 
ture or punishment incurred or impoeed or any action 
taken or any proceedings commenced in exercise of any 
power conferred by the West Bengal Black Marketing 
Ordinance, 1948, shall, on the said Ordinance ceasing 
to be in operation, be deemed to have been made, 
issued, done, incurred, imposed, taken or commenced 
in exercise of the powers conferred by this Act as it 
this Act had commenced on the let day of January 
1048.” 

[7] It is sought to be argued on behalf of the 
Crown that where this section epeaks of penalty 
incurred, it mu3t mean penalty incurred under 
the West Bengal Black Marketing Ordinance and 
that the result of S. 26 is that if a penalty had 
been incurred under the West Bengal Marketing 
Ordinance, the penalty would continue as a 
penalty under the Act. It may very well be that 
the intention of the legislature was to make act9 
which were offences under the West Bengal Black 
Marketing Ordinance also acts under the Act. In 
my opinion, however, the words in S. 26 have 
not produced that effect. It seems to me to be 
clear that the words "in exercise of any power" 
have to be read with the words “penalty, forfei¬ 
ture or punishment" as much as with the words 
"proceedings commenced” etc. The grammati¬ 
cal structure of the section falls altogether unless, 
this is done, and it becomes impossible to under- 
stand wbat penalty, forfeiture or punishment is 
being spoken of. The result, therefore, is that any 
penalty incurred in exercise of any power con¬ 
ferred by the West Bengal Black Marketing 
Ordinance shall be deemed to have been incur¬ 
red in exercise of the powers conferred by the 
Act. This presupposes that some authority had 
exercised some powers under the West Bengal 
Black Marketing Ordinance and it was as a re¬ 
sult of such exercise that the penalty was incur¬ 
red. When a person inours the penalty by doing 
the act which is an offence under the Ordinance* 
he cannot reasonably be said to have incurred 
the penalty "in exercise of’, a power conferred 
by the Act. I am unable to agree therefore that 
8. 26 of the Aot has the result of making offences 
under the West Bengal Black Marketing Ordi- 
nance also offences under the West Bengal Black 

Marketing Act. .. 

[8] My conclusion, therefore, is that while toe 
making of forged bread coupons and the attempt 
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to make forged bread coupons would, if commit¬ 
ted after the West Bengal Black Marketing Act 
came into force, be offences under the Act, they 
are not offences under this Act inasmuch as they 
were committed before this Act came into force. 

[9] The learned Advocate for the Crown sug¬ 
gests that we may alter the conviotion to one 
under the Ordinance, It is to be noticed however 
that the Tribunal who tried the accused person 
was constituted under the Black Marketing Act 
and was not a Tribunal constituted under the 
Ordinance. Consequently, this Tribunal itself had 
no jurisdiction to try an offence under the Ordi¬ 
nance. 

[10] It is also worth mentioning that the 
sanction which had been obtained was also for an 
offence under the Black Marketing Act. This 
cannot by any stretch of imagination be con¬ 
sidered to amount to sanction for a prosecution 
under the Black Marketing Ordinance. In these 
oircumstances it is not possible for us to alter 
the conviction to one under the Black Market¬ 
ing Ordinance. 

[11] The conviction of the accused person 
under s. 3/2 (h), West Bengal Blaok Marketing 
Act and also under s. 3/2 (h) and 8. 6 of the Act 
should, therefore, in my opinion, be set aside 
and the accused acquitted of the oharges. 

[ 12 ] There remains for consideration the con. 

viotion of the accused under B. 474, Penal Code. 
As I have already said, the evidence is sufficient 
in my opinidh to show that a number of forged 
bread coupons were found in a room in the 
possession of the aoeused. I would have no 
hesitation, therefore, in agreeing with the learned 
Tribunal that the accused was in possession of 
forged documents. In view of the confession of 
the accused already mentioned I would have 
no hesitation also in agreeing that the acoused 
knew these to be forged and intended that these 
would bq fraudulently and dishonestly used as 
genuine. The acts that have been proved would, 
therefore, make out an offence under s. 474 
Penal Code. ' 


[13] It is, hovever, contended by the learned 
advocate for the appellant that this conviction 
cannot stand inasmuoh as the Tribunal had no 
jurisdiction to try an offence under S. 474 , Penal 
Code. An offenoe under 8. 474, Penal Code, is 
triable by a Court of 8ession. The question is 
whether anything in the Black Marketing Act 
has given the Tribunal constituted under this 
Act any jurisdiction to try an offenoe under 
B. 474, Penal Code. Beotion 12 , Blaok Marketing 
Act provides thus: 

“ (1) The Provincial Government may, from time 
to time by notification In the Offioial Gaaette, allot 
cases for trial to each Special Tribunal, and may also 
from time to lime by like notification transfer any 
ease from one Speolol Tribunal to another or with¬ 


draw any case from the jurisdiction of a Special Tri¬ 
bunal or make such modifications in the description 
of a case (whether in the names ol the accused or in 
the charges preferred or in any other manner) as may 
be considered necessary. 

(2) The 3pecial Tribunal ehall have jurisdiction to 
try the cases for the time being respectively allotted 
to them under sub-s. (1) in respect of such of the 
chargee as may be preferred against the several accused 
and any such case which is at the commencement of 
this Act or at the time of such allotment pending 
before any Court or another Special Tribunal sball be 
deemed to be transferred to the Special Tribunal to 
which it is so allotted. 1 ’ 

[14] In the absence of anyting pointing to a 
different conclusion I would myself be inclined 
to think that the cases for trial which can be 
allotted by the Provincial Government are oases 
of offences uoder this Act. It is, however, con¬ 
tended by the learned Advocate for the Crown 
that the provision in sub-s. ( 2 ) read with S. 14 
of the Act justifies the conclusion that othec 
offences, whether triable by a Sessions Judge 
or otherwise, than the offences under this Act 
can also be tried by the Special Tribunal con¬ 
stituted under this Act. Section 14 provided 
that a Special Tribunal may take cognizance of 
offences without the accused being committed 
to it for trial. I am unable to hold that this 
gives the 8pecial Tribunal a jurisdiction to try 
offences which are triable by a Court of Ses¬ 
sion. The right of trial by a Jury in a Court 
of Session is a very valuable right which can 
certainly be taken away by legislature by ex¬ 
press words, but in the absence of express words 
it would be improper to impute to the legisla¬ 
ture the intention that this right was intended 
to be taken away. 

[ 16 ] Sub-section ( 2 ) of B. 12 speaks of the 
jurisdiction of the Special Tribunal. According 
to this the Special Tribunal shall have jurisdio- 
,tion to try cases allotted to them in respeot of 
suoh charges as may be preferred against the 
accused. It is said that these charges may be 
for offences not under this Aot. Assuming that 
this may so happen, it is necessary to find 
whether in this case when the Tribunal began 
the trial, any charge under 8. 474, Penal Code, 
was preferred. The order of the Provincial 
Government allotting the oase for' the trial of 
this Tribunal mentions only an offenoe under 
8. 8, Bengal Blaok Marketing Aot. The sanction 
of the local Government was also with respeot 
to an offence under s. 3, Black Marketing Aot. 
There is nothing on the record to show that 
sny oharge was at any stage preferred before 
the Special Tribunal for any offenoe under 
8. 474, Penal Code. The mere faot that a oharge 
was aotually framed by the Special Tribunal 

j I*?' 474 ' ** ena * or •▼Mence waa adduc- 
ed before them doeB not justify the conclusion 
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that a charge under S. 474, Penal Code was 
(actually preferred. I am accordingly of opinion 
that the Special Tribunal constituted as it wa3 
under the Black Marketing Act, had no juris, 
diction to try the offence under S. 474, Penal 
Code. That conviction also mu3t, therefore, be 
set aside. 

[lGl I would accordingly allow the appeal, 
set aside the convictions and sentences pissed 
against the accused, and order that the accused 
be acquitted. 

[ 17J The order for forfeiture is also set aside. 

[ 18 ] Let the accused be released at once. 

Guha J—I agree.' 

v.B.B. Appeal allowed. 


A. I. R. (37) 1950 Caloutta 128 [C. N. 37.] 
R. P. Mookerjee J. 

Krishna Chandra Kabiraj and others — 
Appellants v. Saiikarsan Kabiraj and others 
— Respondents. 

A. F. A. D. No. 1966 of 1915, Decided on 20th 
August 1949, against decree of Dist. Judge, Zillah 
Birbbutn, D/- 4th August 1915. 

Civil P. C. (1908), O. 2, R. 3-Multifariousness— 
Suit for accounts — No common cause of action 
against several defendants — Suit is bad —Plaintiff 
allowed to amend plaint on payment of costs of 
defendants at stage of second appeal. 

The plaintiffs who were co-sharer landlords brought 
a suit for accounts against their other co-sharers im¬ 
pleading certain officers and employees connected with 
the estate and other proprietors of different estates. 
The cauees of action were Different not only for the 
different groups but even for different persons within 
the same group in some cases. It was not the case of 
the plaintiffs that all the defendants were by any one 
transaction made jointly and severally liable for render¬ 
ing accounts: 

Held that the suit was bad for misjoinder of causes of 
action and defendants : [I’ara 2] 

Held further that as the plaintiffs had not taken the 
necessary steps to amend their plaint at the earliest 
possible opportunity in the lower Courts they should bd 
allowed to amend the plaint only on condition of their 
depositing the C03ts of the contesting defendants within 

certain time. „ „^ ara 

Annotation : (’44-Com.) Civil P. C., 0. 2 R. 3 N. 8 

and 14. 

Girija Prasanna Sanyal and PraJulia Kumar 
Chatterjec (Jr.)—lor Appellants. 

Anukul Chandra Dutta, Lala Hemanta Kumar and 
Phanxndra Nath Dc-lot Respondents. 

Judgment. — This appeal has to be allowed 
on the short ground that the euit is bad for 
misjoinder of the parties and of causes of action. 
This objection was raised by the defence in Courts 
below. 

[2] Tbe plaintiffs are co-akarer landlords and 
they filed the present suit against a large number 
of defendants who may be grouped under the 
following beads : defendants 1 to 16 were their 
co.sbarers; Nos. 17 and 18 were two lawyers of 
the estate; Nos. 19 to 25 were officers, tahsildars, 


gomosthas aad other employees of the estate ; 
no. 26 is alleged to have intermeddled with the 
property as on behalf of defendant l; and N 03 .27 
to 33 were other proprietors of different estates. 
The claim was one for accounts against all these 
persons. 

[31A reading of the plaint itself would at once 
show tfiat the cause3 of action were different not 
only for the different groups but even for different 
persons within the same group in some cases. It is 
impossible to allow tbe plaintiffs to briDgsucha 
suit merely because the claims against the different 
parties are in respect of the same property. It is not 
the ca^e of the plaintiffs that all those defendants 
were by any one transaction made jointly and 
severally responsible for rendering accounts. The 
plaintiffs must elect against which of the dofen- 
dants they want to proce-d and specifically state 
in the plaint as to the common cause of action 
giving rise to their claim against such dofen- 
dants. If, for instance, they want to proceed 
against the co-sharers, or some of them for 
having been placed in the management of the 
estate, the lawyers to whom separate payments 
had been made on definite accounts as alleged 
in the plaint, the suit is not maintainable against 
the latter. As against the tahsildars and other 
officers, if there is a separate engagement or 
kabuliyat with any one or more of those, then 
a suit for accounts so far as those officers are 
concerned must be separated according to the 
arrangement made between the plaintiffs and 
particular officers. This should be the principle 
for determining whether the suit as framed is 
maintainable in tbe present form or not. Prima 
facie, the suit is bad for misjoinder of parties 
and caus93 of action. The plaintiffs should have 
taken tho earliest opportunity of making the 
necessary amendments and for giving up suoh 
of the parties as they wanted to, so that the suit 
might have been heard on the merits. Unfort¬ 
unately, both the Courts below misdirected 
themselves in coming to a conclusion that the 
suit as framed is maintainable. 

[ 4 ] The judgments and decrees of the Courts 
below are accordingly set aside and the case is 
remitted to the trial Court for giving an op¬ 
portunity to the plaintiffs to amend the plaint 
and to elect against which of the defendants they 
would proceed to trial. After such a prayer is 
made, the defendants will have the opportunity 
to file additional written statements. In the in¬ 
terest of the parties it will be desirable to raise 
a preliminary issue at that stage for deciding 
whether the suit as then framed after amend¬ 
ment is maintainable or not. The parties oug 
not to be asked to spend further,money in this 
litigation before deciding this preliminary ques- 
tion. 
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[ 5 ] As already stated, the plaintiffs bad not 
taken the necessary eteps at the earliest possible 
opportunity; they must be put to terms for haviog 
an opportunity of amending the plaint. The 
plaintiffs should withio 15 days of the re-opening 
of the Court after the next Pujah Vacation de¬ 
posit in the trial Court the entire costs of all the 
three Courts, namely, the Munsif, the District 
budge and this Court, to the credit of the con¬ 
testing defendants and only after such deposit 
ie made that an application by the plaintiffs for 
amendment of the plaint will be entertained. If 
the deposit is not made within the date men- 
tioned this appeal will stand allowed and the 
plaintiffs’ suit dismissed with costs to the ap. 
pearing respondents. If the deposit is made, the 
defendants will be entitled to withdraw the 
same and to retain it irrespective of the result 
of the suit. 

[61 In view of the order passed allowing the 
■appeal and remitting the case to the trial Court 
on the condition mentioned, it is not necessary 
to pass any order on the application filed by 
the defendant Baidyanath Banerjee on 25 th 
August 1949, for transposition to the position of 
an appellant in this appeal. 

K8, _ Case remanded. 

A. I. R, (37) 1960 Caloutta'129 [C. N. 38 .] 

Blank and Lahiri JJ. 

Bankim Chandra Pair a and another _ 

Petitioners v. Anand Bazar Patrika and ano - 
ther—Opposite Party. 

OrimiDa 1 Miw. No. 132 of 1949, Deoided on 6th and 
8th September 1949. 

(a) Contempt of Courts Act (1926), S. 2 — Com¬ 
ments-Identity of case or “cause"—Sufficiency — 
Comment on case pending prejudicing any party 
fs punfhable — Naming of party is not essential 
ingredient—Contempt ol Court. 

What is punishable under the law is comment on 
a OM# while it is pending aotually prejudicing or calcu- 

a?. P re ) ndlM “J P at ‘y- » ‘he party is named it 
adds to the gravity oi the offence but the namlnc of 
the party is not an essential ingredient. 

Where a publication gave the name of the place of 
ocourrence, the date of tho occurrence and also tbo name 

of the person whose paddy was alleged to have beon 
'looted: 

Held that the description left no doubt as to tho case 
•to whloh the publication related and under the law that 
was all that was necessary. It was not necessary to 
•mention tbo names ol the aooused in the case. fPara 81 • 
Annotation: i'46-Man.) Contempt-of Courts Act, 

o. N, 1, 2* 

(b) Contempt of Courts Act (1926). S 2 
TT Publication in newspaper — Comments artic¬ 
ling case pending before Magistrate — Accused 
referred to as Communists and desirability of can- 

b f flU ( b „° nd9 «P fe8sed - Publication 
hold bad effect of deterring person from deposing 

in favour of delence and amounted to interference 

SLhTLl J“ 8, 1 ' Ce -° ,feDCe held wa8 “ore than 
•Court! * d Cd f0F aCtI ° n ~ Contempt of 

I960 0/17 & 18 


Where a publication fn a newspaper ran ft3 
follows : “Narayangarh (Midnapore) Trouble created 
by CoammoUts — The Communists looted away about 
70 maundi of paddy in broad daHight from a paddy 
granary of Laksbmi Narajan Prodban in village Kaji- 
ebak within the police station of Nara)aDgarh during 
bis absence on 17th May 1949, last. 

The police men of the Thana came to investigate 
and on their taking one of the accused persons into 
custody the extremists attacked tbe Police and tho 
owner of tbe house in an organised manner and sur¬ 
rounded the village. Late in the night higher police 
officials with 50 armed police-men carne and rescued 
them and left behind 12 police-men in apprehension of 
a breach of the peace in the village. At present 50 
accused persons who are on bail are creating panic in 
various ways within the village. It is only a few days 
that the Police force for maintaining peace bad been 
withdrawn elsewhere, meaowhile, paddy was stolen 
from tbe granary of a witness named Gobind De on 
28th June lust, during the Dight. It is desirable that 
either the bail bonds of the accused persona should bo 
cancelled till tbeir trial is finished or arrangements 
made for providing Police guards. 

Held that (i) the description referred to tbe accused 
in a pending case before a Magistrate. The description 
referring to the accused as Communists wa? calculated 
to create a lot of prejudice against tho accmed in the 
mind of tho local public and might have the effect of 
deterring a person from deposing in favour of the 
defence, if the accused chose to call any defence 
evidence ; . [Para 16) 

(ii) the mention of words “at present 60 accused 

who are on bail—.village” was another attempt to 

create local prejudice against the accused and amounted 
to real interference with the oourse of justice. (Paral51 

(iii) the passage “It is desirable.police 

guards” had the effect of interfering with the free 
exeroise of his judicial discretion by tbe trying Magig- 

.. a [Para 15) 

(iv) the offence was more than technical and was of 
such a character as to call for action: A. I R. (30) 1943 

3:F n oli - * U907) 2 Ir. R. 260 and A.I.R. 
(18) 1931 Cal. 267, Dating. * (Paras 15 161 

An Q nola ^ on : (’46-Man.) Contempt of Courts Aot, 

(c) Contempt oi Courts Act(1926), S. 3-ApoIotrv 
-Grounds ior-Lack of supervision _ Accidental 
sup can be taken into account. 

The essence ol tbe offence being publication in the 

?ZZT, °? Ut ‘ c ‘ Dnot <*°°urag e tbe belief 

that Isok of supervision is aoy defence to a prooeedina 

for contempt but nevertheless, the Court will take into 
account the fact that the publication may have been 
the result of an accidental slip over whioh Dobody 
could have any oontrol. Apology in such oases may be 
acoepted. r Para. 1ft 1 

S°W. ! ( ’ 46 ' Man ' ) C ° nt6mpt ° f °° ur ‘ 8 Aot 
S. K. Das and Benodo B. Ealadar—lot Petitioners 
Manmatha N. Das and Uanishi K. R. Das 

Sangathan!” 11 Md Pub “ 8her ol " Swara i <> 
SndhansuS. Mukherji and Saridas Chatterji 

Bal« Patnka." riDl0r ^ PubUsher of “ An ««» 
Chandra 8. Sen and Jajneswar Majumdar 

0 J . — for the Province. 

(6th September 1949.) 

I-BhipIJ.—Ihia Rule was mud upon th© 

Editor, Printer and Publieher of the Ananda 

Bazar Patnka and the Swaraj O Sangathaa to 

show oauee why they should not be committed 
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for contempt for publications in their respec¬ 
tive newspapers of news items published on 
6th July 1949 ard 8th July 1949 respectively 
under the captions “Nara\ anparh—Midnapore'’ 
and "Paddy looted during broad day light”. 
The Ananda Bazar Patrika is a very influential 
and popular Bengali daily published from 
Calcutta and enjoying a very large circulation 
amongst the Bengali speaking population of this 
province and also beyond it9 borders. The 
Swaraj 0 Sangatban is also an influential 
Bengali Weekly published by the District Con. 
gress Office, Midnapore. 

[2] An official translation of the publication 
in the Ananda Bazar Patrika run9 as follows: 

“Narayargarh (Midnapore) 

Trouble crfeted by Communists—The Communists 
looted away about 70 maunds of paddy in broad day¬ 
light from a paddy granary of Laxmi Narayan Pro- 
dhnn in village Kajicbak within the police staticn of 
Narayangarh during bis absence on 17th May 1949 
last. 

The Police-men of the Thatia came to investigate 
and on tbeir taking one of the accused persons into 
cu tody the extremists attacked the Police and the 
owner of the house in an organised manner and sur¬ 
rounded the village Late in the night higher police 
<ff)C : als with 60 arrmd police-men came and rescned 
them and left behind 12 Police men in apprehension 
of a breach of the peace in the village. At present 60 
accused persons who are on bail are creating panio in 
various ways within the village. It is only a few days 
that the Police force for maintaining peace had been 
withdrawn elsewhere, meanwhile, paddy was stolen 
from the granary of a witness Dam*d Gobinda De on 
28tb of June last, during the night. It is desirable 
that either the bail bonds of the accused persons 
should be cancelled till their trial is finished or 
arrangements made for providing Police guards’. 

[3] The corresponding publication in the 
Swaraj 0 Sangatban runs thus: 

“Paddv looted during broad day light. 

The Communists looted away about 70 mannds of 
padrty from the paddy granary of Laksbmi Narayan 
Prodban, in village Kajicbak. in broad day-ligbt on 
17th May 1949 laet. Tbe Police Officers of tbe thana 
wbo came to investigate took one of tbe accused perse ns 
into custody, whereupon tbe extremists attacked the 
Police men and tbe* owner of tbe bouse in an organised 
manner and surrounded the village. Late In the night 
higher police officials with 50 armed constables came 
and rescued them. They left behind 12 constables in 
apprehension of a breacb.of the peace in tbe village. At 
present 60 accused persons wbo have been released on 
bail are creating panic in various ways in the village It 
is only af»w da>e that the Police force for maintaining 
peace bad been withdrawn elsewhere, meanwhile paddy 
was stolen from tbe granary of a witness Darned Gobin¬ 
da Do on 28th June 49 Ia6t, during tbe night. In tbe 
circumstances some are of opinion that either tbe bail- 
bonds of the accused persons should be cancelled till 
tbeir trial is over or arrangements made for providing 
police guards. 

Sri PriyaDatb Prodban 
Head Pandit Arjuni Desbabandhu Yidyapitb, 

P. O. Belda, 
Dt. Midnapore.'* 

[ 4 ] The publication in the AnaDda Bazar 
Patrika is described in tbe foot note as a letter 


received from a reporter whose name is not 
printed. We are told that this reporter is not a> 
reporter employed by tbe newspaper itself but 
an external reporter as distinguished from a. 
reporter who exclusively represents the news, 
paper. Tbe publication in the Swaraj O Sanga. 
than, on the other band appears over the 
signature of one Priyanath Prodban who 
describes himself as Head Pundit, Deehbandha 
Vidyapith—P.O—Belda-District MidnapoVe. 

[5l Two persons Darned Sri BaDkim Chandra 
Poira and Sri Hara Prasad JaDa sent by post 
an application addressed to the Registrar, Origi- 
nal Side drawing attention to the fact that the 
aforesaid publications related to matters which 
were awaiting decision by the Sub-divisional 
Officer, South Midnapore. Tbe complaint made 
in the petition is to tbe effect that in the afore¬ 
said publications the acoused persons have been 
described as communists, although they had no 
affiliation with any communist organisation 
and in the second place there was a recommen¬ 
dation for the cancellation of the bail bonds of 
tbe accused persons od the ground that they had 
created a panio in tbe locality after their release 
on b-»il Tbe two petitioners accordingly appre¬ 
hend that tbe publications may have the effeok of 
creating an atmosphere of prejudice not only in 
the mind of tbe witnesses but also in the mind 
of tbe trying Magistrate. 

[6] Under tbe Rules of Business of this Court 
this petition wa9 sent to us to be dealt with 
according to law. As from the petition it does 
not appear whether the two petitioners are on 
their trial we directed the original petition to be 
sent to the S. D. 0. (South) Midnapore request¬ 
ing him to inform us if the two petitioners 
mentioned above are on their trial before him 
and, if so, whether the signatures appearing on 
tbe body of the petition tally with the signa¬ 
tures of the prisoners before him. By his letter 
dated 6th August 1949 the S. D 0. Sadat 
(South) Midnapore has informed us that the 
signatory Bankim Chandra Poira is an under- 
trial prisoner in Case No G. R. 913 (8)/49 under 
S. 148/461/380, Penal Code pending in bis Court 
and that the signature of the accused on tbe bail 
bond tallies with his signature on the petition to 
this Court. Secondly, the signatory Haraprasad 
JaDa is also an under-trial prisoner in Case NO 
914 (S) of 49 under Sa. 148, 342, Ses.SCtf, PeDal 
Code and that his signature on the mukteamama 
tallies with bis signature on the petition to ibis 
Court. It is clear therefore that tbe two peti¬ 
tioners are on tbeir trial before a Court ol law 
for offences which may or may not involve 
trial by a Jury. The S. D. 0. has further report¬ 
ed that both tbe caseB are under investigation 
by the police and that the two petitioners have 
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been enlarged on bail. On receipt of this report 
we isaned the present Rule. 

[7l The Ananda Bazar Patrika has been re¬ 
presented before U9 by Mr. Sudhangsu Sekhar 
Mookerjee and the Swaraj 0 Sangathan by Mr. 
Manmatbanath Das. At the hearing of the Rule 
the petitioners pra>ed for permission to be re¬ 
presented by Mr. Sisir Kumar Das which was 
granted and the Government of West Bengal was 
represented by the Senior Government Pleader. 

[8J Mr. S. S. Mookerjee has argued in the 
first place that the information published in the 
Ananda Bazar Patrika is too vague to give any 
indication as to the identity of the case to 
which it relates, as it does not mention the 
names of the accused; consequently the publi¬ 
cation does not, according to Mr. Mookerjee, 
amount to contempt of Court. We regret we 
cannot accept this contention. The publication 
gives the name of the plaoe of occurrence, the 
date of the occurrence and also the name of the 
person whose paddy is alleged to have been 
looted. This description leaves us in no doubt as 
to tbe “cause'* to which it relates and under the 
law that is all that is necessary. What is punish¬ 
able under tbe law ie oomment on a cause while 
it is pending raotually prejudicing or calculated 
to prejudice any party. If tbe party is named it 
adds to the gravity of the offence but the naming 
of the party is not an essential ingredient. 

[9] The second point raised by the Ananda 
Bazar Patrika is that the publication does not 
amount to contempt because acoordiDg to tbe 
celebrated utterance of Lord Atkin in the case 
of Ambard v. A. O. of Trinidad , 40 0. W. N. 
801 : (A. I. R. (23) 1936 P, 0. 141) 

"the path of oritioism is a poblio way: tho wrong 
headed are permitted to err therein provided that 
members of the public abstain from imputing improper 
motives -to those taking part in tbe administration of 
justice ..... Justice la not a cloistered virtue: She 
must be allowed to suffer the scrutiny and respectful 
even though outspobon comments of ordinary men/ 1 

It wa3 argued that tbe passage lays down the 
law with regard to pending cases. If that had 
been tbe case, the entire law of contempt of 
Court in this country would have to be re. 
written: but an examination of the facts will 
show that Lord Atkin was making the observa* 
tione in connection with a publio oritioism of a 
judgment after it had been delivered. A proceed, 
ing for oontempt was drawn up against the de. 
fendant of that oaee for criticising a judgment 
whioh was under appeal, and the proceeding as 
drawn up included charges of oontempt of tbe 
Appellate Court as well as of the Court of first 
instance. The Supreme Court of Trinidad and 
Tobago acquitted the defendant of oontempt in 
respect of the pending appeal but found him 
guilty of oontempt of the Subordinate Court p ad 


the appeal to the Privy Council was directed 
against that order. So the only matter that was 
before the Judicial Committee was whether the 
defendant was justified in criticising the judg. 
ment of the Subordinate Court after it had been 
delivered aDd the Privy Council held that he was 
as he did not exceed the limits of legitimate 
oritioism. This contention must therefore be 
overruled. 

[ 10 ] The next argument advanced by Mr. 
Mookerjee was that the principle enunciated by 
Jenkins C. J. in the case of Legal Remembrancer 
v. Motilal Ghose, 41 cal. 173 :17 o. w. N. 1263: 
(A. I. B. (l) 1914 Cal. 69 : 14 Cr. L. J. 321 8 . B.) 
should apply to the facts of the present case and 
it should be held that there was no contempt. This 
case was decided in 1913 long before the enact¬ 
ment of the Contempt of Courts Aot {xtl [ 12 ] 
of 1926) at a time when there was a considerable 
doubt as to whether tho High Court had any 
jurisdiction to punish for contempt of a Sub¬ 
ordinate Court situate beyond the limits of the 
Presidency Town. Section 3 of Aot xil [ 12 ] of 
1926 invested the High Courts established by 
Letters Patent with the same jurisdiction, power 
and authority in respect of oontempt of Courts 
subordinate to it as it has in respect of oontempt 
of itself. Sir Lawrence Jenkins pointed out that 
the High Court might possibly have tbe power 
to punish for contempt of a Mofuasil Coort only 
when the aots complained of amounted to deter- 
ring witnesses from giving evidence or prejudic- 
ing the Jury. It is faddy clear that the 
jurisdiction whioh this Court possesses under Aot 
XU [ 12 ] of 1926 is considerably wider than the 
jurisdiction whioh it possessed in 1913 . On the 
merits of the Amrita Bazar Patrika case it 
appears that the conduct of the Criminal Inves¬ 
tigation Department was bitterly criticised by 
the Editor in connection with certain house 
searches and the treatment of the aocuaed. Sir 
Lawrence Jenkins observed : 

"I am enable to hold that witnesses would be deterr¬ 
ed liom giving evidenoe by reason of this attaok on the 
police. I have examined and re-examined the artiolea 
to see if they could reasonably produce this conse¬ 
quence bat I come without doubt to the conoluslon that 
they could not.” 

Mookerjee J. went a step further and said 
“I must emphatically repudiate the astonishing pro¬ 
position that the Criminal Investigation Department la 
tho prosecutor in this case.” 

It is extremely difficult for us to see how the 
the faots of the Amrita Btzar Patrika case 
can have the remotest analogy to the faots of the 
oase with whioh we have to deal This argu¬ 
ment based upon this ruling must accordingly 
be held to be entirely misconceived. 

[li] The fourth point argued by Mr. Mookerji 
that the contempt, if any, in the present oase 
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is of such a technical and trivial character that 
no action is necessary. Mr. Mookerji has relied 
upon the cases of King v. Dolan (1907).2 Ir. 
It. 260 and Ananta Lai Sing v. A. II. Watson, 
35 C. TV. N. 169 : (A. I R. (16) 1931 Cal. 257 : 32 
Cr. L J. 675 in support of this point. Toe facts 
of both the cases appear to us to be entirely dif¬ 
ferent from the facts of the present case. In the 
former case, Mr Walter Long, a member of the 
Parliament who bad filled many important 
offices of the State in the past delivered a speech 
criticising the Parliamentary policy of Mr. Bryce, 
the then Chief Secretary of Ireland with regard 
to certain Irish questions and more particularly 
the attitude of the Parliament in minimising 
acts of intimidation prevalent in certain parts of 
Ireland. Mr. Long’s point was that on account 
of the unsatisfactory policy of the Parliament 
acts of intimidation had become very common 
and as an illustration of this point, Mr. Long 
referred to a case recently tried in Ireland in 
which the Jury bad returned a divided verdict 
on a charge of unlawful assembly and criminal 
intimidation, as a result of which the presiding 
Judge discharged the jury and ordered a new 
trial. Mr. Long concluded his speech by saying 
that if the Parliamentary policy of the Chief 
Secretary continued to be what it wa9, it was not 
a matter of surprise that the jury would return 
a divided verdict in an indictment for the offence 
of criminal intimidation. The speech wa3 exten¬ 
sively reported in certain newspapers as a sequel 
to which a proceeding for contempt was started 
both against Mr. Long and the newspapers con¬ 
cerned. The defence of Mr. Long which was 
accepted by the Court was that his dominant 
object was political, viz., to bring about a change 
in the policy of the Parliament and the reference 
to the case was made incidentally without any 
realization of the fact that the case was pending 
in the sense that a new trial had been ordered. 
In these circumstances the Court held that 
though technically both Mr. Long and the news¬ 
papers bad been guilty of contempt no action 
was required to be taken. A remarkable feature 
of this case wa3 that the Attorney-General when 
moved to take action against Mr. Long and the 
newspapers refused to do so on the ground that 
the speech as reported could not have any effect 
upon the jurors. Though the refusal of the 
Attorney. General was by no means a conclusive 
or decisive factor in the case—Lord O'Brien 

L. C. J. observed as follows: 

“There is no instance in cur books in the whole 
range of criminal law, from the Year Books to the pre¬ 
sent day when on a summary motion of this sort, the 
Attorney General having refused to interfere, the Court 
inflicted punishment either by committal or by fine.’’ 

[ 12 ] In the case of Ananta Lai Sing v. A. U. 
Watson 35 C. W. N. 189 : (A. I. B. (18) 1931 Cal. 


A. I. R, 

257 : 32 Cr. L. J. 675), the conduct of counsel for 
the defence in the Chittagong Armoury Raid 
case was criticised by the Editor of the States, 
man, because counsel after having made a 
public declaration of his intention to give up 
practice at the Bar to devote himself exclusive, 
ly to the service of the Indian National Congress 
subsequently accepted the brief of the accused 
and the Elitor of the Statesman ironically asked 
whether the defence cf the accused in that case 
was a part of the work of the Congress. In a 
subsequent issue of the Statesman, the Editor 
expressed his regret if that criticism was inter, 
preted in such a way as to prevent counsel from 
undertaking the defence and pointed out that 
his intention was merely political, i. e., to criti¬ 
cise the policy of the Congress party and not to 
prevent counsel from accepting the brief of the 
accused. Upon these facts Rankin C. J., pointed 
out that the action of the Editor was "singular¬ 
ly ill advised” and amounted to a contempt but 
it wa9 of such a technical character as not to 
call for any action. Sir George Rankin further 
pointed out in this case that the law of contempt 
was the same whether the proceeding pending 
involved trial by jury or trial by a Judge or 
Magistrate. 

[13] None of the exceptional circumstances 
present in Dolan's case : (1907-2 Ir. R. 260) or 
Anant Sing’s case : (85 C. w. N. 169 : A. I. R. 
(18) 1931 Cal. 257 : 82 Cr. L. J. 675) appear to be 
present in the case before us. As we shall pre¬ 
sently show, the description of the accused as 
communists is, in our judgment, certainly a 
matter of great prejudice in the present political 
atmosphere of the country and a recommenda¬ 
tion for cancellation of their bail bonds is a direct 
interference with the judicial discretion of the 
trying Magistrate. It has been said by high 
authorities that if trials of individuals by Courts 
of law are not to be replaced by trials by anony¬ 
mous and irresponsible correspondents of news¬ 
papers publications of the present description 
have to be deprecated. 

[14] After an exhaustive review of the English 
and Indian authorities on the law of contempt 
Sir Arthur Harries as Chief Justice of the 
Lahore High Court laid down the law in the fol¬ 
lowing terms in delivering the judgment of the 
Full Bench in the case of In the matter of 
Tribune, Lab. I L.R. (1944) 25 Lab. Ill at p. 122 : 
(A.I R. (30) 1943 Lah. 329 : 45 Or. L. J. 445 F.B.). 

“Any publication which is calculated to poison tbs 
minds of the jurors, intimidate witnesses or parties or 
to create an atmosphere In which the administration ox 
justice would be difficult or impossible, amounts to con¬ 
tempt.'* 

Again at p. 123 : . 

“It is also clear that a person may be guilty of con¬ 
tempt though there was no intention to oommit con- 
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tempt. It is sufficient if the effect nf the article 
complained of is 10 create prejudice and to interfere 
with the due course of justice.” 

[15] Wo respectfully propose to apply the above 
principles to the facta of the present case and the 
result at which we have arrived can be sum¬ 
marised as follows: (a) The publication com¬ 
mences with the sub-heading ''Trouble created 
by communists” and then goea on to state ' the 
communists looted away about 70 mauods of 
paddy in broad day light” etc. If we attach to 
these words their plain and natural meaning 
without the assistance of laborious commentary 
the passage means that whoever may have done 
the act or acts, is a communist. To eay that 
this description does not refer to the accused is 
to trifle with truth; because whatever doubt may 
arise upon the opening sentence is completely 
dispelled by the following sentences where ex¬ 
press reference is made to the accused persons. 
This description, in our judgment, is certainly 
calculated to oreate a lot of prejudice against 
the acoused in the mind of the local public and 
may have the effect of deferring a person from 
deposing in favour of the defence, if the accused 
choose to call any defence evidence, (b) The 
writer then saye “At present 60 accused persons 
who are on bail are creating panic in various 
jWays in the village." This is another attempt 
jto create local prejudice against the accused and 
amounts to real interference with the course of 
justioe. (c) The writer concludes by saying : 

. “It is desirable that either the bail bonds of the 
aocused shoald be cancelled till their trial is finished 
or arrangements made for providing.police guards." 

This passage baa the effect of interfering with 
the freo exercise of bis judicial discretion by the 
trying Magistrate. 

[ 16 ] It cannot and has not been suggested 
that the anonymous writer of the Ananda Bazar 
Patrika had any alternative motive of further¬ 
ing a public or political cause as was held in the 
oases of King v. Dolan : (1907-3 Ir. B. 260 ) and 
AnantaLai Singh v.A. H. Watson : (36 c.w.N. 
189 : A. I. B. (18) 1931 oal 267 : 32 Or. L. J. 676). 
We accordingly hold that the offence in the pre¬ 
sent case is more than teohnioal and is of such a 
oharaoter as to call for action. 

[17] Toe Editor, printer and publisher of the 
Swaraj 0 Sangathan ha3 filed through Mr. Man- 
matha Nath Das an affidavit expressing sincere 
regret for the publication of the letter and offer, 
ing bis unqualified apology for the same. In the' 
circumstances of the case we accept this apology 
under 8. 8 of the aot XU [ 12 ] of 1926 and direot 
that he may be discharged. 

[18] With regard to the Ananda Bazar Patrika 
Mr. Mookerjee said in opening the case that in 
oase it was held that the aotion of his olient 
amounted to contempt and in oaso it waa fur¬ 


ther held that the contempt was of such a 
character as to call for aotion bis client was 
prepared to express regret for what was done 
through inadvertence and absence of supervi¬ 
sion. Before the commencement of the second 
day of the hearing, we pointed out that if the 
Ananda Bazar Patrika was sincere in its expres- 
sion of regret we might at once accept it and 
dispose of the matter on that footing: but 
Mr. Mookerjee expressed bis embarrassment 
whereupon he was allowed full opportunities of 
advancing biB arguments on all the points. 
Mr. Mookerjee was certainly within his rights 
in placing all the points that oould possibly be 
urged in support of bis client and he has done it. 
At the conclusion of his arguments, Mr. Mooker¬ 
jee again said that his client was prepared to 
offer apology aod pointed out that the publica- 
tion was tbe result of inadvertence and appeared 
in an obscure place of the newspaper. It is not 
for us to say whether it is proper for a news¬ 
paper of the eminence and influence of the 
Ananda Bazar Patrika to publish a news item 
on the basis of a report received from an anony¬ 
mous reporter over whom, presumably the paper 
has no control, all that we can say is that if 
such a report is published it is published at the 
risk of the Editor, printer and publisher. Thej 
essence of the offence being publication, we do 
not for a moment encourage the belief that 
lack of supervision is any defence to a proceed-1 
ing for contempt, but nevertheless, we have to 
take into account the fact that tbe present publi¬ 
cation may have been tbe result of an accidental 
Blip over which nobody can have any control. 
We have accordingly come to the conclusion 
that tbe present one is not a case for committal 
or fine and we accept the apology under 8. 3 of 
Aot XII [ 12 ] of 1926; but in the circumstances of 
the case we direct that the editor, printer and 
publisher of the Ananda Bazar Patrika, should 
pay the costs of this proceeding to the two peti. 
titioners to be divided equally between them. 
Hearing fee is assessed at 20 gold mohurs. 

[19] The rule is accordingly made absolute 
in the manner indicated above. 

[ 20 ] Blank. — I agree. 

( 8th September 1949.) 

[ 21 ] Order.—By consent of the parties ex¬ 
pressed through their learned advocates, we order 
that the Editor, Printer and Publisher of "The 
Auanda Bazar Patrika" pay to the learned 
Advooate for the petitioner the amount of the 
oosts including tbe hearing fee. Mr. Benode B. 
Haidar is authorised to grant a receipt wbioh, 
when granted, will be kept on the reoord. 

D,H * Order accordingly . 
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A. I. R. (37) 1950 Calcutta 134 [C. N. 39.] 
B. P. Mookerjee J. 

Uday Chand Mahatab—Plaintiff.Appd- 
Id'it v. Dibakar Sen and another — Defend - 
ants—Respondents. 

' -f' A,D ’ J '°‘ 192 ot decided od 24th Aagast 

nf deB « re * of DiSt - Jud 6 e - ZiUih Bankura, 

D/- 22nd June 1945. 

Tenancy Laws-Bengal Tenancy Act (VIII [3] 
of 1885), Sch. Ill, Art. 2—Applicability—Suit tor 
arrears of putni rent— Article applies-Limitation 
Act (1908), Art. 110. 

In a suit lor recovery o( arrears of putni rent, the 
relevant provisions for determining the period of 
limitation are those to be found in Art. 2. Scb. Ill 
of the Act; the provisions of Art. 110, Lunitathn 
Act, will not be attracted: 23 Cal. 191, Foil.; A l.B. (5) 
1918 Cal. 265; 19 Cal. 504 and A. I. R. (13) 1926 Pat. 
465, Rel. on; 37 Cal. 747 and A. I. R. (24) 1937 Cal. 
587, Dissent. A I. R. (29) 1942 Cal. 222, Dating. 

[Paras 1 and 13] 

Sarat Kumar Mi tra and Amiya Kumar Maker jet 

—for Appellant. 

Siddhcsicar Chakravariy—tor Respondents. 

Judgment. —The only question which arises 
for decision in this appeal is whether in a suit 
for recovery of arrears of putni rent the pro. 
visions of Art. 110, Limitation Act or those of 
Art 2 of Scb. Ill, Bengal Tenancy Act will be 
attracted. 

[ 2 ] The plaintiff filed the suit on the 15th 
April 1944 for the realisation of arrear putni 
rent due before the said putni wa3 sold under 
the Putni Regulation on 1 st Jaistba 1349 B. 8. 

[3] The defence was that a portion of the 
claim was barred by limitation as the plaintiff 
was entitled to claim arrears which bad accrued 
due within three years of the filing of the suit. 
Both the Court9 have disallowed the claim for 
the period antecedent to the Chaitra Kist of 
1347 i. e. mid-April, 1941 holding that this suit 
i3 governed by Art. 110 , Limitation Act. Hence 
this second appeal on behalf of the plaintiff. 

[4] We shall consider in the first instance 
the argument advanced on behalf of the appel- 
lant that Art. 2 of Sch. Ill, Bengal Tenancy 
Act would apply in thi3 case. 

[5] Section 195, clause (e) save3 the laws 
relating to putni tenures from the operation of 
the Bengal Tenancy Act subject to certain 
limitations. The relevant portion of the section 
is in the following terms: 

Nothing in this Act shall affect 
(c) any enactment relating to putni tenures in so far 
as It relatea to those tenures except thAt 

(i) th*j provisions of S. 67 and of clause (i) of sub¬ 
jection 1 of S. 176 shall apply to all putni tenures 
and, 

(ii) tbe expression “Khudkast raiyat or resident 
and hereditary cultivator" in sub-section (3) ot 8. 11 
the Bengal Putni Taluk Regulation 1819 shall be dee¬ 
med to include all raiyats having the right to occu¬ 
pancy." 


I. LB. 

Where the Patni law is silent, the provisions of 
tho Bengal Tenancy Act may be attracted for 
supplementing those provisions. There ia no 
provision in the Putni Regulation aa to the 
realisation of rent beyond one $ear. It was 
therefore held in Satya^ankar v. Monmohan , 
43 I. c. 996: (a. I. R. (6) 1918 cal. 265). Darya, 
prosad v. Brtndaban, 19 Cal. 504 and Abdul 
Gaffar v. F. B Dooming , 5 pat. 415 at p. 430 : 
(a. 1 . R. (13) 1926 Pat. 465) that the Zamindar 
will be entitled to bring a suit for the realisa¬ 
tion of the arrears as under the provision con. 
tained in the Bengal Tenancy Act. 

(6] Section 65 of this Act, practically similar 
to 6s. 11 and 15, Patni Regulation, doe 3 not 
contradict S. 17 of that Regulation. Therefore 
S 65 applies to putni tenures: Pearymohan v. 
Sreeram Chandra , 6 c. \v n. 794 , Basant 
Kumar v. Khulna Loan Co., 20 c. L. J. l: 
(a. i. R. ( 2 ) 1915 cal 24). 

[7] Although there are clear decisions to tbe 
effect that in spite of the provisions contained 
in the Patni Regulati ms, it is open to the land, 
lord to file suits under tbe provisions contained 
in the Bengal Tenancy Act for the realisation 
of arrears, there has recently been an expres¬ 
sion of doubt as to the correctness of those 
decisions. This Bench a9 constituted ia not 
entitled to go behind the Bench decisions of 
thi3 Court. I would, however, indicate tbe 
nature of the difference and tbe foundation, if 
any, in support of either contention. 

[81 Section 195, Cl. (e), definitely attracts 
6s. 67 aDd 178 (l) (i), Bengal Tenancy Act for all 
patni tenures. A long line of decisions, 6ome of 
which are referred to above, support the view 
that provisions contained iD tbe Bengal Tenancy 
Act so far as they did not contradict the specific 
provisions as in the Patni Regulation, are attrac¬ 
ted so far as Putnis are concerned. 

[ 9 ] The point which arises in the present 
case is almost similar and founded on the same 
set of facts as is Burnamoyi Dcusee v. 
Burmamoyi Choudhuran\ % 23 cal. 191. In that 
case, tbe Patni Taluk had been sold and purchas- 
ed by the landlord on 14th May 1891, but the 
entire amount due as arrears were not reahted 
from out of the sale proceeds. The landlord filed 
a suit for tbe balance arrear of Patni rent as 
upto the end of the year 1297 B. 8, i. e., 12 th 
April 1891. Sir Comer Petberem C. J. acd 
Beaverly J. held that the suit, was governed by 
the provisions of the Bengal Tenancy Act aa con- 
tamed in 6.184, and Sch. HI, Art 2 (d), the period 
of limitation being three years from the last day 
of the Bengali year in which the arrear fell 

due. 4 . 

[10] The view that suits for recovery of Patni 
rent come within the purview of the Bengal 



1950 


Asgarali v. Dinanath Kumar Calcutta 196 


Tenanoy Aot and are governed by Sob. in there¬ 
of, fiDde support from Basanta Kumar Bose v. 
Khulna Loan Co., 19 0. W. N 1001 : 20 O. L. J. 
1 : (a. I. B. (2) 1916 oal. 24), Wazed Ali Khan 
v. Brojendra Kumar. 86 0. W. N. 833 : (A. I. R. 
( 20 ) 1983 Cal. 90). A contrary view has been 
expressed in Jagannath v. Mohiuddin Mirza, 
37 Cal. 747 : (61 . C. 871), and Alauddtn Ahammed 
v. Tomizuidin, 41 o. W N. 1001 : (A. I. R. (24) 
1987 Cal. 687). An attempt was made by Biswas 
J. in the last of the cases mentioned above, to 
distinguish the earlier decisions in the view that 
either some of the opinions were merely obiter 
or that the learned Judge dissented from the 
earlier view. It would have been more satisfactory 
and in accordance with the Rules if the question 
had been referred to a larger Benob, if the 
learned Judge wanted to lay down a proposition 
contrary to the one which had been held in a 
long series of cases from at least 1892. Reliance 
is placed by Biswas J. on the following observa¬ 
tion by the High Court whioh was affirmed by 
the Judicial Committee in Satya Niranjan 
Ckakravarty v. Suraju Bala Debi 83 c. w. N. 
666 at p. 870 : (A. I. B. (17) 1930 P. C. 13): 

'‘Thi9 wbb the creation ol a tenanoy for the purpose 
of realisation ol rent from the cultivating tenants and 
therefore the provisions of the Transfer of Property 
Act apply to it." 

[ 11 ] This observation was made while inter, 
preting the provisions of the particular Ijara 
Patta and there is no reference or disoussion in 
the short judgment delivered by the Judioial 
Committee to this stray sentence in the judg¬ 
ment of the High Court. Consideration whioh 
may generally apply in the oase of an ordinary 
Ijara Patta, are not always relevent when the 
suib is based on a Patni settlement. The lease in 
the case before Biswas J. was that of a register¬ 
ed Ijara lease for five years. The attempt made 
by the learned Judge to explain away or even to 
dissent from the earlier decisions relating to 
Patni tenures, are with due respeot not justified 
or even supported by the reasons given. 

[IS] Another more recent deoision and relied 
upon on behalf of the defendants is that of the 
Official Trustee of Bengal v. Bejoy Chand 
Mahatab, 45 0. W. N. 787 : (A. I. R. (29) 1942 
Oal. 222 ). The facts in this case, however, are not 
only peouliar but altogether different from those 
in the present oase. A Patni was sold under the 
Patni Regulation for arrears of rent for a parti- 
oular year and purchased by a third party. That 
sale was set aside and the Patnidar was restored 
to possession. The Zamindar thereafter filed a 
suit for the recovery of the arrears of rent and 
cess for which the Patni had been previously 
sold, along with arrears for a subsequent period. 
The defenoe was that the claim for the arrears for 


which the previous Patni sale bad been held was 
barred by limitation. The ooly question argued 
befere the Court was limited to the question 
whether Article 110 or Artiole 115 of the Limita¬ 
tion Act was attracted. Dr. Basak appearing on 
behalf of the respondent in that case bad conced¬ 
ed that the suit was governed by Artiole 110 . In 
the view that the Patnidar bad recovered the 
Patni with meane profits from the auotion 
purchaser, it was only equitable that he should 
pay the amount of rent whioh was in arrears. 
The amount of rent did not accrue until the sale 
of the Patni had been set aside and it was 
accordingly held that the statute should not run 
until that time. The Court was, therefore, not 
called upon to express any opinion on the point 
whioh is now in issue in the present case. 

[13] I respectfully agree with the view ex¬ 
pressed by this Court in Burnamoyi Dassee v. 
Burmamoyi Choudhurant, 23 Cal. 191 and 
must hold that the relevant provisions for 
determining the period of limitation in the present 
case are those to be found in Art. 2 of Sch. 111,1 
Bengal Tenancy Act. The appeal is accordingly 
allowed and the suit deoreed with ooats in this 
Court. 

V.R.B. Appeal allowed. 


A. I. R. (37) 1950 Calcutta 135 (C. N. 40.] 
Q. N. Das and Guha JJ. 


Asgarali and others—Appellants v. Dinanath 
Kumar and others—Respondents 
A. F. A. D. No. 985 of 1948, Deoided on 8th Septem¬ 
ber 1949, against decree of Dist. Judge, Zillah Maldah, 
D/- 24th»May 1947. 

(a) Civil P. C. (1909), S 11 — Mortgage suit - 
Decision of question of nature of mortgagee's pos¬ 
session necessary for passing decree - Decision 
operates as res judicata in subsequent proceeding 
under Bengal Money-lenders Act — Debt Laws 
— Bengal Money-lenders Act (X (10J ot 1940), 
S. 30. 


A deoision in the mortgage suit that the mortgagee 
went into possession of the property in redpeot of 
another loan, which decision was necessary to sustain 
the decree in that suit, would operate as res judicata 
in the later proceeding* under the Bengal Monoj-len¬ 
ders Aot wherein the question of the nature of mortga¬ 
gee's possession was at issue : A. I. R. 134) 1947 Oal, 
447, Rel on ; A. I. B. (30) 1943 Cal. 629, Dxsting. 

IPara 8] 

Annotation : ('44-Com.) Civil P. 0., S. ll f N. 7, 


(b) Debt Laws — Bengal Money-lendera Act 
(X [10] of 1940) S. 31— Interest up to decree not 
contravening S. 30 (1) — Decree providing post 
decree interest—Decree need not be reopened. 

If the interest due up to the deoree does nol eon* 
travene S. 30 (1), the faot that the deoree provided fo* 
post deoree interest is not material. Suoh a deoree is not 
liable to be reopened: 48 0. \Y. N. 200, Rel. on. 

/Y C rim C M ft . L «! W c T, Ben * al Money-lenders Act 
(X [10J of 1940), S, 31—Mortgage suit—No interest 



l‘-G Calcutta Asgarali v. Dinanath 

claimed-Total sum decreed together with interest 
already paid not contravening S. 30—Sum awarded 
as interest together with sum already paid as 
interest less than principal and also less than 
amount calculated at statutory rate 01 8 per cent, 
per annum—Bare fact that decree awards 12 P. C. 

P. A. pendente lite interest held did not entitle 
debtor to reopen decree. 

In the mortgage suit no intorest wag claimed on tho 
eumg claimed a? b-ing due on the mortgages. »The total 
sum decreed together with the interest already paid did 
not contravene tho provisions of S. 30. The sum award¬ 
ed a? interest iucludmg the interest already paid wag 
less than the principal of the loan3. It was also less than 
the sum wb:ch would be due as interest if interest were 
calculated on the principal sum advanced at the statu¬ 
tory rate of 8 per cent, per annum: 

Held that the bare fact that the Court awarded 
interest pendente lite at 12 percent, per annum, that is, 
in excess of the statutory rate of 8 per cent, per annum, 
did not entitle the borrower to re-open the mortgage 
decree: A.l.R. (29) 1942 Cal. 39, Foil.: A.l.R. (31)1944 
Cal. 325, Affirmed in A.l.R. (36) 1949 F. C. 60, 
Dialing.; Observations o/ Sen J. in A.I. (29) 1942 Cal. 
367, Doubted in view of A. 1. R. (27) 1940 F C. 20. 

[Paras 5 & 6] 

Arnaresh Chandra Roy—lot Appellant. 

Guija Prasanna Sanyal and Baxdyanath Banerjec 

— for Respondents. 

Das J. — 'I bis appeal is on behalf of the 
plaintiff and arises out of a euit under s. 36, 
Bengal Money-lenders Act. The suit ibas been 
dismissed b> tbe Courts below. TLe plaintiff 
now appeals to this Court. 

[2) The facts are more or less admitted and 
may be stated as follows: On 20th December 
1921, tbe plaintiff borrowed a sum of R8. 1493 8-0 
on a mortgage of certain properties. The interest 
stipulated to be paid was Re. 1 per cent, per 
month. On 7th July 1922, tbe plaintiff again 
borrowed a sum of Rs. 995. Tbe interest stipulat¬ 
ed Re. 1-4-0 per cent, per annum with annual 
rests. A sum of Re. 408.15 0 was paid by the 
plaintiff towards tbe interest due on the 
aforesaid mortgages. In 1934 the defendants 
instituted a suit for recovery of tbe sums due on 
the said mortgages. The claim was laid at Rs. 1800 
on tbe first mortgage and a sum of Rs. 7C0 on 
on the second mortgage. No interest was claim¬ 
ed. On 12th February 1986, a preliminary decree 
was passed in the mortgage suit for a sum of 
Rs. 2773 9-3 on account of principal, and interest. 
This sum included tbe claim in the mortgage 
suit viz: Rs. 2000 and a sura of R8. 773-9-0 as 
interest pendente lite. f l be decree carried interest 
at 6 per cent, per annum. On 26tb August 1936 a 
final decree was passed. Tbe mortgagees started 
execution proceedings in 1939 and tbe mort¬ 
gage properties were brought to sale on 
2 l 8 t September 1942. Tho plaintiff thereafter 
brought the present suit for relief under S. 86, 
Bengal Mone>-lenders Act. As already stated 
both Courts have dismissed tho plaintiff's 
suit. 


A. I. R 

[3] Mr. Roy appearing on behalf of the plain¬ 
tiff appellant has first contended that after the 
execution of tbe mortgages the mortgagees 
went into possession of Lot No. 8 and certain 
other lots and profits of these properties should 
be taken into account. As regards the other lots 
it appears that the mortgagees purchased the 
same in execution of a certificate and went into 
possession. As such, so far as these lots are con¬ 
cerned no question arises as the plaintiff cannot 
get restoration of possession of these lots, the 
mortgagees being in possession under indepen. 
dent title. This view is supported by the deoision 
in the case of Kamalakshya Choudhury v. 
Joychand Lai Babu, 48 C. W. N. 105 since 
affirmed by the Judicial Committee in thecaseof 
Joychand Lai v. Kamalakshay Chouahury, 63 
C. W. N. 563 : (A. I. R. (36) 1949 P. C. 239). As 
regards Lot No. 8, Mr. Roy’s contention is that 
as the defendants-mortgagees possessed the same 
qua mortgagee in order to find out the sums 
due on the Iobds the profits received by the 
defendants mortgagees should be taken into ac¬ 
count and if this amount is taken into account 
it would appear that tbe mortgage decree was 
for a sum which exceeded tbe limits provided 
for in S. 80 , Bengal Money lenders Act. Tho case 
of the defendants mortgagees is that the defen¬ 
dants mortgagees were put in possession not qua 
mortgagee but in satisfaction of their dueB in 
respect of another loan of R3. 4000 which was 
due by tbe plaintiff to tbe defendants. In order 
to establish this fact tbe defendants relied on the 
decision on this point in the mortgage suit and 
submitted that this was res judicata betwien 
tbe parties. Mr. Roy on tbe other band, contend- 
td that tbe finding in tbe mortgage euit on thia 
point is not res judicata because in order ta 
ascertain tbe principal of the loan tbe Court has 
to enquire in this proceeding what sum was 
really due as principal of the loan. Mr Roy relieB 
on the decision in the case of Provabati Mitra 
v. Anti Kumar Das, 47 C. W. N. 645 : (a. I. R. 
(30) 1913 Cal. 629) The facts of that case are 
somewhat different. Id that case in a previous 
suit tbe question arose whether a sale of the pro¬ 
perties of a minor was justified by legal neces- 
sity. Tbe Court in deciding tbe question of the 
legal necessity came to the finding that the loan 
was incurred for purposes of joint family business. 
Thereafter proceedings were taken under the 
Bengal Money-Lenders Act. In this proceeding 
a question arose whether the finding in the 
previous suit operates as res judicata. This 
Court held that as the question was not directly 
and substantially in issue in the earlier suit the 
finding that tbe loan was for business purposes 
was not res judicata. This deoision does not 
therefore touch the present question. On the 
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other hand in the case of Indra Sekhar v. Rati 
Kanta Haidar , 50 C. W. N. 703 : (a. I. R. (34) 
1947 cal. 447 ) it has been held that a decision in 
the mortgage suit which was necessary to sustain 
the decree in that suit would operate as res 
judicata in the later proceedings under the 
Bengal Money-lenders Act. This decision covers 
the present point. The first contention raised by 
Mr. Roy must therefore be overruled. 

[4] The second contention raised by Mr. Roy 
was that as the mortgage decree provided for 
interest after decree, the decree is liable to be 
reopened under S. 31. Bengal Money-lenders 
Act. This question arose in the case of Devraj 
Ray Pandey v. Lalji Morarji Ranchord , 48 
0. W. N. 200. It wa9 held by this Court that if 
the interest due up to the decree does not con. 
travene 8. 30 (l), Bengal Money-lenders Act, the 
fact that the deoree provided for post decree 
\ interest is not material. At p. 201 their Lord- 
yshipd make the following observations : 

\ ‘'Section 36 does not give the power to the Court to 
nvopon a transaction or a decree 9imply because the 
provision of S. 31, Bengal Money-lenders Act, had 
beyn contravened." 

The second contention raised by Mr. Roy must 
also be overruled. 

[6] Tbe third contention raised may be stated 
as follows : It is argued that as the decree pro- 
vided for interest pendente lite at 12 per cent, 
per annum this fact is sufficient to entitle tbe 
borrower to re-open the deoree. It iB to be noted 
that in tbe mortgage suit no interest was claimed 
on tbe sums claimed as beiDg due on tbe mort¬ 
gages. It is also admitted tbat the total sum 
decreed together with the interest already paid 
did not contravene the provisions of s 80 . Bengal 
Money-lenders Act. The sum awarded as in¬ 
terest including the interest already paid is less 
than tbe principal of the loans. It is also less 
than the sum which would be due as interest if 
interest was calculated on the principal sum 
advanced at the statutory rate of 8 per cent, per 
annum. The question therefore is whether the 
bare fact that the Court awarded interest for the 
period in suit at 12 per cent, per annum, that 
is. in excess of the statutory rate of 8 per cent, 
per annum, entitles tbe borrower to re-open the 
mortgage deoree. This question arose in the 
case of Romesh Chandra v. J nanada Prosanna, 
45 0. W. N. 772 : (A. I. R. (29) 1942 Cal. 89) 
Mukberjee and Roxburgh JJ. were of the opinion 
that in order to find out whether the interest 
decreed .contravenes 8. 80 (l) the total interest 
whioh was allowed by the decree has got to be 
taken into account. Mr. Boy relies on the deoi. 
aion of this Court in the case of Sanat Kumar 
v. Pramatha Nath, 48 0. w. N. 551: (a. I. B. 
(81) 1944 cal. 825). In that case tbe appeal arose 
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out of aD application under S. 38, Bengal Money- 
Lenders Act. Tbe facts were that interest had 
been paid for a certain period at less than the 
statutory rate and for a certain other period in 
excess of tbe statutory rate. The total interest 
paid did not exceed 8 per cent per annum. In 
taking the account between the parties this 
Court held tbat during tbe period when interest 
was paid at more than 8 per ceDt per annum 
tbe excess payment of interest must be taken 
towards satisfaction of the principal of tbe loan 
and the amount should be adjusted on tbis basis. 
No decree on the mortgage had been passed. The 
case therefore oame within 8. 30 (t), BeDgal 
Money Lenders Act and not under S. 30 (2), 
BeDgal Money-Lenders Act. Before tbis Court 
on behalf of the creditor reliance was placed on 
the deoision in the case of Raviesh Chandra v. 

J nanada Prasanna, 45 C- W. N. 772 : (a. I. R. 
(29) 1942 Cal. 39), already referred to. Nasim 
Ali J delivering tbe judgment of the Court 
observed tbat the faots of tbat case were different 
and that decision was not applicable to the case 
then before tbis Court. Tbe decision in the case 
of Sanat Kumar v. Pramatha Nath (48 c.W N. 
551 : (a. I. R. (31) 1944 Cal. 326) therelore does 
not cover tbe present suit. It may be stated 
that tbe decision of tbis Court in tbe case of 
Sanat Kumar Mukherjee v. Pramatha Nath 
Roy, (48 C. W. N. 651 : A. I. R. (31) 1914 Cal. 
325) has since been affirmed by the Federal 
Court Pramatha Nath v. Sanat Kumar , 63 
C. W. N. (F. R.) p. 12 : (A.l.B. (361 1949 P. C. 60). 

[6] The only other oase which bears on this 
question is a decision of Sen J. in tbe case 
of Mohini Mahan Roy v. Ashutosh Ghoso- 
Bahadur, 46 G. w. N 159 : (a.I.r. (29) 1942 Cal. 
367). In tbat oase which arose out of proceedings 
under 8. 36, BeDgal Money-lenders Aot, the 
interest which was awarded upto tbe date of the 
preliminary decree did not contravene the pro- 
visions of the Bengal Money-lenders Act, but if 
the interest upto the period of grace was taken 
into account, the total interest awarded under 
tbe decree exceeded the limits imposed by S. 30, 
Bengal Money-lenders Act. The question that 
was agitated was whether the interest since tbe 
preliminary deoree down to the date fixed for 
payment is interest within the meaning of 8. 2 ( 8 ), 
Bengal Money-lenders Aot. This qutstion was 
answered in tbe affirmative by tbe learned Judge. 
In so holding Sen J. relied on the deoision in the 
oase of Kusum Kumari v. Debt Prosad, 63 I. A. 
114: (a.i.r. (28) 1986 P. o. 63) and observed tbat the 
contraot embodied in the mortgage bond remains- 
effective up to the period of grace and after tbat 
date the matter passes from the domain of con. 
traot to the domain of judgment. How far the. 
observations relied on are good law in view of* 
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the decision of the Federal Court in the case of 
Jai Gobind Singh v. Lachmi Narain Rim . 44 
•c. w. N. (F. R.) p. 21 : (a i.R. (2?) 1940 F. C. 20) 
is a question with which we are not concerned 
in this appeal. We may observe that the deci¬ 
sion of the Federal Court has since been followed 
by this Court and the authorities bearing on the 
point are ‘ discussed in the case of Kumar 
Pramatha Nath Roy v. Rimam Kanta Roy , 
(unreporced decision of this Court in F. A lS6of 
1941), The decision of Sen J. f however, did not 
specifically decide the present question. All that 
was decided was whether the eum awarded as 
interest since the date of the preliminary decree 
down to the date of grace could be regarded as 
interest within the meaning of the Bengal Money¬ 
lenders Act. The view which was taken in the 
case of Ramesh Chandra v. Jnanada Prasanna t 
45 C. W. N 772 : (A. I. R. (29) 1942 Cal 39) is a 
Bench decision of this Court and having regard 
to the terms of s 30 ( 2 ), Bengal Money-lenders 
Act which epeak9 of the interest included in the 
decree, we are not inclined to dissent from it. 
iThs third contention raised by Mr. Roy must 
(also be overruled. The result is that this appeal 
fails and must be dismissed with costs. 

Guha J. — I agree. 

B.G.D. Appeal dismissed. 
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Das Gcpta and Guha JJ. 

Suchandra Kumar Samanta — Accused- 
Petitioner v. The King and others — Opposite 
Party. 

Criminal Msio. Ca»e No. 145 of 1949, Decided on 
12th September 1949. 

(a) Criminal P. C (1898), S. 190 (1) (a) and (c)_ 
Complaint of o'fcnce under Ss. 417/420 read with 
15. 120B. Penal Code—During trial, Magistrate issu¬ 
ing process against person not named in complaint 
under Ss. 465/109, Penal Code—Cognisance held 
'Wa« taken under cl. (cj of section. 

Where the petition of complaint wag as regards an 
offence under Ss. 417/420 read with S. 12013, Penal 
Code uni on the bash of the evidence heard in the 
case the Migi?trate issued process against a person not 
namoi in the original complaint not under 8 417 or 
under 8. 420 bu; under 8. 465 read with S. 109, Penal 
Code : 

Held that it could not be said that cozoipance had 
already b*_en taken of the offence for which the person 
was being summoned and c m-eqieDtly cogoieance was 
taken against him under cl. (c) and not cl. (a) of 
S. 190 (1;. A. I. R (1) 1914 Cal. 601, Disting.; 1 
<j. W. N- H'5, Ref. (P*ras 4 and 5] 

Annotation: l'49-Com.) Criminal P. C., S. 190 
N. 26. 

(b) Criminal P. C (1893), S. 351 - Effect of sec¬ 
tion is to dispense with issuing of process under 
S. 204 o» Code —Under this section it is necessary 
for Magistrate to take cognisance of olfence. 

Toe only effect of the section Is that the preliminary 
(procedure of issuing processes under S. 204 of the Code 
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IS dispensed with. The section in terms eayg that 
offence must be one of which the Court can take cog¬ 
nisance and there is no jusiificitioo for reading ioto 
this clause the meaniog that it is sufficient merely that 
it shoo'd be such that the Court can take cognisance 
of and that it is not necessary for the C^urt to take 
cognisance. [PjLrf - 

Annotation : ('49-Com.) Criminal P. C., S. 351, 

N. 1. * 

S. S. Mukherji—tor Petitioner. 

Debabrata Uukherji-tor Opposite Party. 

Das Gupta J. — This Rule wa9 i39ued on the 
District Magistrate of Howrah to show cause 
why proceedings under S-i. 465/109. Penal Code 
pending in the Court of Mr. Ghatak should not 
be transferred to some other Coart. Two persona, 
Pramatha Harabab and Haradhan Baoerjee 
were summoned under S. 417, Penal Code on a 
complaint of one Amulya Charan Harabab, 
filed on 26tb July 1948, After the case was trans¬ 
ferred to Mr. Ghatak tor trial, several witnes¬ 
ses were examined and the present petitioner 
Suchandra Kumar Samanta was actually exa¬ 
mined as a witness on 28th April 1949. On 6th 
June, an application appears to have been filed 
on behalf of the complainant that Suchandra and 
another person should be summoned to take their 
trial. The order passed by the Magistrate on 6th 
June does not indicate that the learned Magis¬ 
trate did read this petition carefully for he 
appears to have read it only as a petition for 
examination of the lawyer Bejoy Krishna Roy 
Choudhury. On 29th June, he discussed the 
question “'whether P. W. 9, Suchandra Kumar 
Samanta shqpld stand hia trial after whal has 
transpired in evidence" and said, 

“I am now saiisfied that he should be brought to 
trial, (or hid complicity with the forged document is 
beyond queaiioD, without of course emering into the 
merit of it, that ie, whether hia act was of a 6ona fxde 
nature Since he is attached to the Civil Coart as a 
Moharir be should be summoned under Ss. 465/109 
Penal Code toe to-morrow.” 

Suchandra appeared on the following date and 
was released on bail. An application for trans- 
for of the case filed before the District Magis¬ 
trate failed. 

( 2 ) The first question for consideration ifl 
whether the Magistrate before issuing summons 
against the present petitioner under Ss. 465/109, 
Penal Code had taken ccgoisance of the case 
under S. 190 (l) (a), Criminal P. C. or under 
S. 190 (1) (ci, as contended by Mr. Sudhansu 
Sekbar Mubberji on behalf of the petitioner, or 
was merely acting under 8. 351, Criminal P. 0* 
without having taken cognisance of the case at 
all under s. 190 (1), Criminal P. 0. 

(3] There has been some divergence of judicial 
opinion on this question whether when a person 
is summoned by the Magistrate on the basi9 of 
the evidence he has already heard in the case, he 
is to be considered as to have taken cognisance 
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under S. 190 (1) (a) or under s. 190 (l) (c), Cri¬ 
minal P. C. In the oase of Khudtram Mooker- 
jea v. The Empress, 1 0. w. N. 105, the view 
was taken that the Magistrate in such a case was 
proceeding under 8.191 (c). Criminal P. C. which 
iB the same as 190 ( 1 ) (c) of the preeent Code. In a 
later case reported Dedar Bux v Syamapada 
Malakar, 18 O. W. N. 921: a. I. B. (l) 19U Cal. 
SOI: (15 or. L.J.546), Sharfuddin and Teunon JJ. 
appeared to have taken a different view. In 
this case a complaint had been filed against 
several persons under Ss. 342 and 363, Penal 
Code. The Magistrate ordered the complainant 
to prove his oase but before the date fixed the 
complainant filed a petition for withdrawal 
of the complaint. The Magistrate thereafter 
examined witnesses on the date fixed and found 
that there was no satisfactory evidence agaiDst 
the persons complained against, but summoned 
two other persons under Ss. 342, 363 and 363, 
Penal Code. The Court held that cognisance 
had been taken under 6. 190 (l) (a) of the 
Code. 

[4l It is not necessary for us in this oase to 
deoide the question whether one of these two 
oases, namely, Khudiram Mookerjea v The 
Empress, l 0 . W. N. 106 or Dedar Bux v. 
Syamapada Malakar, 18 0. W. N. 921: (A. I. B. 
< 1 ) 1914 cal. 8011, was wrongly deoided. It seems 
quite dear that the decision in the oase of 
Dedar Bux v. Syamapada Malakar, 18 C. W. N. 
921 : (a. I. R. (1) 1914 Cal. 801), proceeded on 
the consideration that under 8. 190 (l) (a), Cri¬ 
minal P. C. cognisance is taken of an “offence" 
and once cognisance has been taken of an 
offence, the fact that prooessss may be issued 
against certain persons not named in the original 
complaint does not amount to a fresh taking of 
cognisance. In that oase oognieance had already 
been taken of au offence under ss. 842 and 963, 
Penal Code and two persons who were sum¬ 
moned later on though not named in the peti¬ 
tion were summoned to take their trial under 
tbeee sections, though an additional section was 
also added. In the present case, the petition of 
complaint was as regards an offence under 
Ss. 417/420 read with 8. 120B. Penal Code. If 
the present petitioner bad .been summoned 
under any of these sections, there would be 
floope for the conclusion that cogoizanoe having 
already been taken of the offence, it was open 
to the Magistrate to proceed against him with¬ 
out taking any fresh cognisance. Process, how¬ 
ever was not issued against this person either 
under 8. 417 or under 8. 420 but under 8. 466 
read with 8.109, Penal Code. It cannot, there, 
fore, be said that cognisance bad already been 
taken of the offence for whioh the accused was 
being summoned. 


[5l Consequently, unless it could be held that 
the accused wa3 being proceeded under 8. 351, 
Criminal P. C. tbe only possible conclusion 
would be that cognisance had been taken 
agamst him under S. 190 (l) (c), Criminal P. C. 

(61 Under 9. 351, Criminal P. C.: 

“any person attending a Criminal Court, although not 
under ernet or upon a summons, may be detained by 
snob Court lor the purpose of inquiry into or trial of 
any ofitnce of which such Court can lake cogmsanoa 
and which, from the evidence, may appear to have 
been committed, and may be proceeded again9t as 
though he had been arrested or summoned.” 

[7l Two decisions of the Judicial Commis¬ 
sioner’s Court, bind, were cited in support of 
the view that a Magistrate proc--edmg under 
8. 351, Criminal P. C. need not at all take 
cognisance of the offence. A 3 at present advis¬ 
ed, I am not inclined to agree with this view. 
It seems to me that the only effect of 8. 361, 
Criminal P. C. is that the preliminary proce 
dure of issuing processes under S- 204, Criminal 
P. C. is dispeDSi-d with. Bection 361 in terms 
says that the offence must be one of whioh the 
Court can take cognisance. I do not see any 
justification for reading into this clause tbe 
meaning that it is sufficient merely that it should 
be such that the Court can take cognisance of 
and that it is not necessary for the Court to 
take cognisance. 

[8] In any case, it seems to me dear that in 
tbe present case at least, tbe learned Magistrate 
did not proceed under 8. 851, Criminal P. C. 
He doo3 not himself purport to aot under that 
seotion and there is no reason why we should 
ascribe to him the intention of proceeding under 
the speoial procedure of 8. 361, Criminal P. 0., 
unless there are clear indications that be did so. 
Nor did be take any notice of the complaint in 
the petition filed by the complainant, on 6th 
June 1949. 

[9] My conclusion, therefore, is that the 
learned Magistrate before issuing process against 
the present petitioner under 8s. 465/109. Penal 
Code, had taken cognisance of this offence under 
S. 190 (l) (c), Criminal P. 0. consequently, 
since the accused objects to be tried by this 
learned Magistrate, it is necessary in law that 
the case should be tried by some other Magis- 
trate. I would accordingly order that tbe case 
be transferred by the learned Distriot Magis¬ 
trate to tbe file of some other Magistrate and 
make the rule absolute. 

Guha J—I agree. 

v.B.B. Buie made absolute. 



140 Caloutta Badridas Goenka v. Corpn. of Calcotta (Sen J.) 


A. I. R. (37) 1950 Calcutta 140 [C. N. 42 .] 

Sen J. 

Badridas Goenlyi and others — Accused _ 

Petitioners v Corporation of Calcutta— Com- 
plainant —Opposite Party. 

Criminal Revo. No. C6S of 1049, Decided on 15th 
September 1049. 

(a) Municipalities — Calcutta Municipal Act (III 
[3] oi 1923), Ss. 36 3 493 and 534 —Proceedings under 
S. 363 — Fine cannot be inflicted under S. 4*3. 

Section 534 does not relate to prooedirgs under 
S 363 bat to proceedings under S. 493 Hence, in pro¬ 
ceedings under S. 363, no fine can be inflicted under 
the provisions of S. 493. (para 7) 

(b) Municipalities — Calcutta Municipal Act ‘III 
(3] of 1923). Ss. 363 and 493 —Application under 
S. 363—Magistrate has no jurisdiction to convert it 
as one under S. 493. 

W bero the proceedings have been instituted under 
S. 363 it is not open to tbe Magistrate to convert the 
proceedings to one under S. 493: Cri. Rev. No 235 of 
1948, Eel. on ; A. I. R. (25) 1933 Cal. 36. Expl. 

(Para 8] 

(c) Municipalities — Calcutta Municipal Act (III 
(3) of 1923), S. 363—Magistrate can refuse demoli¬ 
tion if it would be against equity and justice - High 
Court's powers on revision are same as that of 
Magistrate. 

Under S. 363 tbe Magistrate is not bound to order a 
demolition even if he finds that a building is unautho¬ 
rised cr tbat it has infringed tbe building rules but he 
has a d'Sorttion in the matter. He can refuse demoli¬ 
tion if he thinks it would be against equity and justice: 
33 Cal. 267 and 34 Cal. 341, llel on. (Para 11] 

The High Court on revision has the power to exercise 
all the powers which the Magistrate has and it is open 
to that Court either to order demolition or to prohibit 
domohtion if such demolition has been ordered by the 
Magistrate: 34 Cal. 341, llel. on. (Para 11] 

Where a party is allowed to be in possesion of an 
unauthorised building for a period of 3 years with full 
knowledge of the Corporation ft is unfair and unjust to 
direct tbe party to demolish the building ^specially 
where tbe building bas not infringed any of the build¬ 
ing bye-laws of the Corporation and has not affected 
adversely any rights of tho neighbours. [Para 11] 

Bxresicar Chatterjee and Gaganendra Krishna Deb 

— for Petitioners. 

A. C. Sarkar and Sunil Kumar Dasu 

—for Opposite Party. 

Order.— Thi3 Rule baa been obtained by tbe 
petitioners against an order passed by Sri N. K. 
Gbose, Municipal Magistrate, Calcutta, whereby 
the petitioners have been directed to pay a fine 
of Rs. ICO each, the fine purporting to have been 
inflicted under S. 493, Calcutta Municipal Act. 

(2) The facts briefly are as follows: On 16 th 
September 1948, the Corporation of Calcutta 
filed an application before the aforesaid Munici¬ 
pal Magistrate under S. 363, Calcutta Municipal 
Act. The Corporation prayed for tbe demoli¬ 
tion of certain structures constructed at 43 
Netaji Subhas Road on the ground that these 
constructions were made without tbe sanction 
of the Corporation and also on tbe ground that 
tbe constructions infringed certain bye-laws fram¬ 
ed lor buildings under tbe Calcutta Municipal 
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Act. It was stated in the petition that the Cor. 
poration detected this unauthorised building on 
10 th January 1948. Before the learned Magistrate 
the persons complained against, that is to eay, 
the present petitioners adduced evidence to show 
tbat none of the building regulations had been 
infringed and the Municipal Magistrate has found 
in favour of the petitioners on this point. 

[31 Next, the petitioners took up the position 
that the constructions had been made more than 
five years prior to this petition and teat there- 
fore no demolition order could be pas.-ed. The 
evidence on this point was not believed by the 
learned Magistrate and he bas held tbat the build- 
ing was constructed in 1945, tbat is to say. within 
three years of the application and therefore the 
Corporation was not tarred from applying for 
its demolition. The learned Magistrate also found 
tbat tbe building had been made without the 
eanction of the Corporation. All these finding 
are dow not challenged. 

[ 4 ] The learned Magistrate after arriving at 
these findings has held that the unauthorised 
construction has not injured or in aDy way affect- 
ed tbe rights of the neighbouring owners I may 
mention here that these proceedings were initiated 
pursuant to letters written to the Corporation by 
one Kashi Nath Mallik, witness No. 4 tor the 
Corporation. He complained that bis rights 
regarding air and light have been affected as a 
result of thi9 unauthorised construction. Tbe 
learned Magistrate has dealt with this point and 
has found that the unauthorised buildmg could 
not possibly affect the rights of this witness 
regarding light and air inasmuch as his buildmg 
is mostly a one-storied one and this unauthorised 
construction was built on the top of the third floor 
of tbe petitioners' building. This finding also is 
not challenged and indeed it could not be chal- 
lenged. 

[5] After arriving at these findings the learned 
Magistrate took up for consideration what order 
he should pass in view of the fact that the buil¬ 
ding was without sanction. He 6ays tbat having 
regard to all tbe circumstances of this case be 
saw no reason to demolish the building as it 
affected nobody's rights, but he added that as 
the building was unauthorised, he ehould dispose 
of the proceedings under S. 493, Calcutta Muni¬ 
cipal Act and relying on that section he fined 
the petitioners in the manner stated above. 

[6] On behalf of the petitioners, it was argued 
that no tine under S. 493, Calcutta Municipal 
Act could be passed by reason of the provisions 
of S. 634 of tbe aforesaid Act which says that no 
.person ehall be liable to punishment for any 
offence under this Act or any rule or bye-law 
made thereunder unless complaint of such 
offence is made before a Magistrate within three 
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months next after the commission of the offence 
or if such date is not known after the date on 
which commission or existence of such offence 
was first brought to the notice of the Corporation 
or the Executive Officer. He points out that in 
this case if the proceedings are considered to be 
one under S. 493, Calcutta Municipal Act, the 
learned Magistrate bad no power to inflict any 
fine on the petitioner because the proceedings 
were started more than three months after 10 th 
January 1948 when according to tbe petition of 
the Corporation itself tbe offence was detected. 
He points out further that from the letters put 
in it is clear that the offence was brought to the 
notice of the Corporation long prior to loth 
January 1948, as it was brought to the notice of 
the City Architect on 24th August 1945 by Kashi 
Nath Mallik. 

[7] On behalf of the opposite party, it is con- 
tended that s. 534 of the aforesaid Act has no 
application as these were not proceedings under 
S. 493 but proceedings under 8. 3GJ of the afore, 
said Act. .Learned counsel pointed out that 
8 . 534 of the said Aot dealt with punishment for 
an offence and that therefore it related to pro¬ 
ceedings under 8. 493 which deals with the 
infliction of a fine and not with the proceedings 
under 8. 863 wbioh deals with a mandatory 
injunction to demolish a building. He conten¬ 
ded therefore that 8. 534 of the Act hBd no 
application. He further contended that the 
learned Magistrate was wrong in dealing with 
the oase under 8 493 of the Aot. I am of opini- 
on that the contention of learned counsel that 
s. 634 does not relate to proceedings under 
8. 363 but to proceedings under S. 493 of the Aot 
is sound; but if these proceedings are considered 
to be proceedings under s. 363, then it follows 
jthat no fine can be inflioted under the provisions 
[of s 493. So, in any oase the order of fine 
passed by the learned Magistrate oannot be 
upheld. Learned counsel accepts this position 
and he suggests that the oase should be sent 
baok to the Municipal Magistrate with a direc¬ 
tion that he Bhould deal with it under the pro- 
visions of 8. 368, Caloutta Municipal Aot. 

[8] In my opinion, having regard to the 
law as it stands, the Magistrate had no 
jurisdiction to treat the application as being 
one under 8. 493 of the Aot. This has been 
clearly laid down by the Chief Justice in 
the oase of Farrukh Sayer alias Mannoo Miah 
v. The Corporation of Caloutta, in Criminal 
Bevision NO. 286 of 1948 In s. 863 there is a 
proviso that where the Corporation have institu. 
ted proceedings under 8. 493, no application 
shall be made under 8. 863. There is a similar 
proviso in 8. 498 wbioh says that where an appli- 
cation has been made under 8. 868 or 8. 864 , no 
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proceedings shall be instituted by the Corpora¬ 
tion under 8. 493. The proceedings having been 
instituted under 8. 863 of the Act it was not 
open to the learned Magistrate to convert the 
proceedings to one under 8. 493. If the parties 
could not do so, I do not see bow the learned 
Magistrate could do so. The learned advocate 
for the petitioners referred to the case of Corpo¬ 
ration of Calcutta v. Bang&hidhar, 41 c. w. N. 
1373 : (a. I. R. (25) 1938 cal. 26) which he said 
supported the view that the Magistrate had the 
power to convert proceedings under 8. 363 to 
proceedings under 8. 493 although the parties 
themselves could not do eo. I have been through 
tbe case and I find that this is what was argued 
before Biswas J. but Biswas J. did not express 
any definite opinion on tbe point. He expressly 
eays eo in the judgment. There is therefore ODly 
the case decided by the Chief Justice on this 
point and having regard to the decision in that 
case and the express words in the provisos of 
Bs. 363 and 493, I am of opinion that the learned 
Magistrate bad no jurisdiction to invoke the aid 
of s. 493 of the Act in these proceedings. To 
hold that a party could not invoke the aid of 
8. 493 and that the Magistrate could do so 
seems to me on the face of it to be illogical. 

[9] The learned Magistrate was induced to do 
this by reason of the conduot of both the parties 
in this matter. The learned lawyer for the Corpo¬ 
ration in his argument stated that "the defendant 
should be penalised. The Court may pass an order 
of demolition or impose a penalty under 8. 493.” 
This was the conclusion of the argument of the 
lawyer for the Corporation. Thereafter the learned 
Magistrate passed an order that the oase should 
be put up for judgment on 1st June 1949. Prior 
to that date on 2ith May 1949 a petition was put 
in by the present petitioners asking the Court to 
treat the case as one under s. 499 if the Court 
held the view that the unauthorised structures 
were made within five years prior to tbe institu. 
tion of this case. No order was passed on this 
petition, but in tbe judgment the learned Magis- 
trate seems to have aocepted the views expressed 
by the lawyers of both parties that he had power 
to deal with this application either in accord, 
ance with the provisions of 8. 863 or in accor¬ 
dance with the provisions of s. 493. As I have 
said before the Magistrate had no power to do 
this. He should have dealt with the application 
as it was made, that is to say, dealt with it in 
accordance with the provisions of a. 863 . 

[ 10 ] The next question whioh arises is what 
order should be passed in this oase. The order 
for fine obviously oannot stand and it is hereby 
set aside. The application having been made 
according to the provisions of 8. 868 it must be 
dealt with in accordance with those provisions. 
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The learned Magistrate in the major portion of 
his jodgment has dealt with the petition on the 
footing that it was a petition for action under 
8 . 363 but it is only at the time of considering 
what final order he should pass the learned 
Magistrate said that the fine under S. 493 would 
be the proper order to pass inasmuch as the 
building was unauthorised. He held however in 
the main part of his judgment that no ground 
had been made out for demolition of the 8truc. 
tures. Learned counsel for the Corporation 
argues that having regard to all the circumstan¬ 
ces of this case the case should be sent back to 
the learned Magistrate and he should be asked 
to treat it with sole reference to 8. 363. He con¬ 
tended that the learned Magistrate refrained 
from passing an order of demolition because he 
thought that he had some other power of punish¬ 
ing the petitioner, namely, the power of fining 
the petitioners namely, under 8. 493 He sugges¬ 
ted that this was the reason why the learned 
Magistrate did not order demolition. I have been 
through the judgment and I am of opinion that 
this contention is not sound. The learned Magis- 
trate did not refuse to order demolition because 
be thought be could fine the petitioners. He 
refused to order demolition on the ground that 
the structure harmed nobody and that it was 
just and equitable that demolition should not be 
ordered. This is what be says: 

“I consider where no infringement of the building 
roles is involved and where as in this case no adj 'ining 
owner has been affected, it will be jost and equitable for 
the Court not to make ao order of demolition. I, there¬ 
fore, allow the unauthorised structure to remain." 

[Ill Thereafter he goes on to say that this is a 
proper case where a fine should be passed under 
the provisions of 8. 493. Another contention of 
learned counsel was that under the provisions of 
8. 363 the Magistrate had no option Once he 
found that the building was without the sanction 
of the Corporation, he was bound to order its 
demolition and he said that the word ‘may’ ap. 
pearing in 8. 363, should be construed as ‘ehall’. 
In mv opinion, this contention cannot be suppor¬ 
ted and it is against two decisions of two Benches 
of this Court in cases under the old Calcutta 
Municipal Act, 6 449. The words of 8. 449 of the 
old Act and S. 363 of the present Act so far as 
this matter is concerned are exactly the same. 
In both these cases, it was held 'hat the magis¬ 
trate wa3 not bound to order a demolition even 
if be found that a building is unauthorised or 
that it infringed the building rules but that he 
had a discretion in the matter. I refer totbe case 
of Abdul Samad v. Corporation of Calcutta, 
33 Cal. 287: (3 Cr. L. J. 2il) and to the case of 
Chum Lai Dutt v. Corporation of Calcutta, 84 
[Cal 341: (4 Cr. L. J 408). In both these cases it 
Iwas held that the magistrate had a discretion in 
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the matter and he could refuse demolition if he 
thought it would be against equity and justice. In 
the latter case it was also decided that this Court 
on revision had the power to exercise all the 
powers which the Magistrate bad and that it is 
open to this Court either to order demolition or to 
prohibit demolition if such demolition had been 
ordered by the learned Magistrate. In this con. 1 
nection I would refer to the observations made 
by the learned Judges in the case of Chuni Lai 
Dutt v. Corporation of Calcutta, 34 Cal. 841 at 
p. 344. I therefore hold that I have jurisdiction 
to decide whether there should be demolition or 
not. Upon the evidence which has been addnsed 
I am of opinion that there shonld be no demoli. 
tion. The building was constructed so far back 
as 1945 and it is quite clear from the correapon- 
deuce between Kashi Nath Mallik and the City 
Architect that the Calcutta Corporation was ap¬ 
prised of this unauthorised building on 24th of 
August 1945- The Corporation did nothing during 
all these years and it was not until 15th Septem¬ 
ber 1948, that they started these proceedings. 
Where a party is allowed to be in possession of 
a bnilding for such a period, with full knowledge 
of the Corporation it seems to me to he unfair 
and unjust to direct the party to demolish the 
building especially as the buildiDg has not infrin¬ 
ged any of the buildiDg bye-laws of the Corpora 
tion aod has not affected adversely any rights of/ 
the neighbours. I do not think therefore that! 
there is any necessity for me to send this case 
back to the Municipal Magistrate for considering 
whether there should be an order for demolition 
or not. I hold in agreement with him that the 
fact? would Dot justify an order of demolition. 
As the Corporation chose to proceed under 8.363 
there can be no other punishment inflicted on the 
petitioners. 

[12] Having regard to what has been said 
above I set aside the order of fine and make this 
rule absolute. The fine, if paid shall be refunded. 

V.B.B. Order set aside. 


A. I R. (87) 1950 Calcutta 142 <C. N. 43.) 
R. P Mookekjeb and P. N. Mitba JJ. 

Abani Mohan M ukerjee—Defendant No. 1 
— Appellant v. Bisioanath Mukherjee and 
others—hespondents 

A. F. 0. D. No. 1 of 1946, Decided on 9th Septem- 
ber 1949, agaiD6t decree of Sub-Judge, 2nd Court, 
Zillab Howrah, D/- 31-t August 1944. 

Hindu law—Maintenance — Dayabhaga School 

_Partition between son and grandson throug 

predeceased son - Maintenance of latter s widow— 
Charge for, must be placed on her sons’ share an 
not on entire estate. 

Under the Dayabhaga School of law the duty of the 
hufcbacd is to iLBima.n his wife and alter hie deain 
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is to he decided on the law as it Btood before 


is tbe duty of the eon to maintain the mother. The son 
cannot ebirk his liability because of tbe fact that his 
mother bad become a widow during tbe life-time of 
his grand-father. Hence the maintenance of a daugbter- 
in-Jaw who bos either inherited sufficient property 
from her husband or has got a son herself who is 
possessed of property cannot be made a charge on tbe 
entire estate left by her fatber-in law. When, there¬ 
fore, partition is effected between a son and a grand¬ 
son, through a predeceased son, tbe charge for 
maintenance Jfor the widow of tbe predeceased boh 
must be placed on the abare allotted to her son and 
not on tbe entire estate left by tbe fatber-in-law: Case 
law discussed . [Paras 21, 23 aDd 24] 

Ran jit Kumar Bancrji and Sachindra Chandra 
Das Gupta— for Appellant. 

Gurudas Bhattachar jes (for No. 1) Deputy Regis¬ 
trar , Biswanth Naskar (for No. 2)\ Sambhunath 
Banerj'% , Senior, and hfanisht Kumar Das (for 
No. 3)— for respondents. 

R. P. Mookerjee J. —This appeal on behalf 
of Defendant 1 is directed against a prelimi. 
nary decree for partition passed by the Sub¬ 
ordinate Judge, Howarab. 

[ 2 ] The property in suit originally belonged 
to one Narasinga Mukherjee who died on 16ih 
October 1985, leaving hie eon Abani Mohan, 
who is defendant 1 in the present suit and Bis- 
wanatb, the son of a predeceased son Suranath. 
Biswanth is the plaintiff and bis mother Parul 
Bala is defendant 2 . Biswanath brought the 
present suit for partition by metes and bounds 
in respect of his 8 anna share in the joint pro¬ 
perties. 

[8) Various points were raised by Abani by 
way of defence but it is not Decessary to refer 
to all those in tbe present appeal. The plain¬ 
tiff’s mother, Parul Bala, did not file any writ, 
ten statement. Tbe learned Subordinate Judge 
decreed tbe suit declaring an 8 anna share in 
tbe euit properties in favour of the plaintiff 
and defendant l respectively. The deoree fur- 
ther provided: 

"Defendant 2 be declared to have a right of resi- 
denoB in (be family dwelling house, and to have a 
charge therefore on the eaid properties." 

There was a further direction for the appoint¬ 
ment of a Commissioner for partition. 

[4] Tbe only point urged before us on behalf 
of defendant l who is the appellant in this 
Court, is that the right of defendant a for 
maintenance and for residence cannot be made 
a oharge on the entire joint estate. It is only 
tbe allotment in favour of the plaintiff whioh 
can be oharged for the maintenance and rest- 
dence of bis mother, defendant a. 

[6] At the very outset it ought to be noted 
that Narasingha died in October 1985 i. e. before 
tbe Hindu Women's Right to Property Act 
1987, bad been passed Tbe provisions of that 
Act have no retrospective effect and they will 
not be attracted in tbe present case. This case 


1937. 

[6l The interest of Parul Bala which ba3 to 
be safeguarded is that for maintenance and 
residence. The question whether the charge for 
the maintenance i9 to be on the entire estate 
left by her fatber-in-law or on that portion of 
the estate which devolves after the partition on 
her son is to be considered. 

[7] The right of the mother to a share on 
partition is founded upon the following passage 
in the Dayabhaga: 

"When partition is made by brothers of the whole 
blood after the demise of tbe father an equal share 
must be given to tbe mother. For the text expresses 
“tbe mother should be made an equal sharer" (Ch. 11 
S. 3 para 29.)" 

[8] There is now no.doubt that the mother, 
though not entitled to enforce a partition so 
long as her sons remain united, is entitled, if a 
partition takes place between her sons, to re- 
ceive the share of a son in property which i9 
ancestral. This is the legal position irrespective 
of tbe question whether the parties are governed 
by the Dayabhaga or the Mitakshara School of 
Hindu Law, (Chowdhury Ganesh Dutt v Mt. 
Jewach, 81 l. a. 10 at p. 16: (31 cal. 262 p. o.) 

J ogendra Chnnder v. Fulkumari, 27 Cal. 77 : 
(4 0. W. N. 264) ). 

[9] The share so allotted to tbe mother is 
carved out of the portion given to her sons. 
Only if the mother has got more than one eon 
that any ooc&sion can arise for a partition 
amonget her sons. There is no ocoaaion for a 
mother, with an only son, being allotted a eepa- 
rate share in lieu of maintenance. 

[ 10 ] In the oase of a partition between sons 
by different mothers and when more than one 
mother is alive the procedure to be followed is 
that the property is to be divided in the first 
instance into as many shares as there are sons 
and then to take the share allotted to the sons 
of a particular mother as one nnit and to divide 
that unit amongst those sons and their mother, 
the mother getting a share equal to that of each 
of her sons. The shares allotted to the step-sons 
is not made responsible for tbe maintenance of 
a step-mother who has got her own eons. This 
has been the law Bince the days of the supreme 
Court (Calley Chum Mulliok v J anova Dosses 
1 ind. Jurist (NS) 284. Damoodur v. Senabutti, 
8 cal. 637 at p. 642 and Krtstobhabtney v! 
Ashutosh , 18 cal. 89). It is not necessary for 

to discuBs how far this rule under the Days, 
bbaga school is modified under the Mitakshara 
school as tbe oase now before us is one under 
the Bengal School. RameBh Chandra Mitter J.„ 
has indicated the poiotB of difference in Damoo¬ 
dur v. Senabuttt, (8 cal. 687) referred to above* 
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[Ill On tbe death of the step-mother after 
partition tbe share allotted to her out of her 
sons’ allotments reverts back to her 3on3 and 
not the corpus of the entire estate. In this case 
aho a mother gets her maintenance out of the 
share of her sons and on partition the mainten¬ 
ance becomes a charge not on the entire estate 
but only on that portion which comes to her 


sons. 

( 12 ] If there are several groups of son3 left 
by a deceased Hindu by ditterent mothers the 
maintenance of all the mothers, so long a3 the 
estate remains joint, is undoubtedly upon the 
entire estate. But as soon as there is a partition 
amongst the sons each mother becomes entitled 
to maintenance against the share allotted to her 
own ton or son3 and she can have no claim 
3gainst the share of her step-sons. Hemangini 
Dasi v. Kedar Nath Kundu , 16 I. A. 115 at 
p. 123 : (16 cal. 753 P. C-). ( see also Colebrcnk's 
Digest Book V. Chap. 5, v. 69.). 

[13] If a man dies leaving two widows and 
three sons by one and one son by the other* 
this other widow is not entitled to any separate 
property upon a partition made between her 
only son and bis three step-brothers; she must 
look to her son for maintenance out of the share 
allotted to him on partition. Sree Mottee Jeeo- 
mo7iy Dossee v. Alma Ram Ghose , a decision 
of the Supreme Court referred to by Sir F. 
Macnaghten in his considerations on Hindu law 


p. 62. 

[ 14 ] A sonless step-mother is not entitled to 
a share on partition between step-sons ( Heman - 
gini v. Kedar Nath , 16 I. A. 115 : 16 cal. 758 

PC); 

“The right of a widow to maintenance is founded on 
relationship, and differs from debts. On the death of the 
husband his heirs take tbe whole estate, and if a mother 
on a partition among her sons takes as hareiit is taken 
in lieu of maintenance. Where there are several groups 
of sons, tbe maintenance of their mother must, so long 
as the estate remains joint, be a charge upon the whole 
estate, but when a partition is made, the law appears 
to be that their maintenance is distributed according to 
relationship, the sons of each mother being bound to 
maintain her. The stop-sons are not under the same 

obligation.” 

[ 15 ] Under the Mitakshara School, however, 
no distinction is made between a mother and a 
step-mother (Damoodur v. Senebutti, 8 cal. 

637). , .. 

[ 16 ] In the present case, however, the pre¬ 
deceased son left an only son Biswanath. Biswa- 
nath’s mother Parulbala, therefore, is not 
entitled to a separate ehare on partition of the 
joint family property. The question is when a 
partition is effected between a son and a grand¬ 
son, through a pre-deceased son, whether the 
widow of tbe pre-deceased son must have her 
maintenance from the share belonging to her son 


or out of the entire estate. There is no direct 
autority on this point. 

C17] If the right of Paralbala to maintenance 
is to be on the basis on the relationship between 
Biswanath and Parulbala, that is, between a son 
and a mother, there can be no question that her 
son must be made responsible for the mainten- 
ance of his mother. 

[19] On behalf of Parul Bala, however, it is 
urged that her rights are to be considered not as 
the mother of Biswanath but on the basis of her 
claim, as the widowed daughter-in-law on the 
estate of her father-in law, Narasingha. The 
rule of law is that on the death of a son, during 
the life time of his father leaving a widow, it is 
the moral duty of the father-in-law to maintain 
the widowed daughter-in-law. This moral duty 
oi the father-in-law matures into a legal liability 
of his heirs when his property descends to the 
latter. It is for consideration whether the moral 
duty of the father-in-law to maintain a widowed 
daughter-in-law is an absolute rule independent 
of the question whether the legal liability to 
maintain her is on somebody else or not. 

[19] The right to claim maintenance depends 
upon relationship as indicated in Hemangini v. 
Eedamath, 16 I. a. 115 : (16 cal. 758 p. C.). So 
long as a daughter remains unmarried, tbe liabi¬ 
lity is on her father and if at the time of his 
death she still remains unmarried, the liability 
is on her brothers or on other persons under 
certain circumstances. After a daughter is given 
in marriage and during the life time of her hus¬ 
band the liability for maintenance is on the 
latter. If tbe husband dies leaving sufficient pro¬ 
perty there can be no question that it is against 
that property that she can prefer a olaim for 
her maintenance. Only if the husband leaves no 
property or, if her own resources are not suffi¬ 
cient for her maintenance, that the question of 
enforcing her claim for a maintenance against 
eomebody else arises. It has been held that even 
when no property is left by the husband, or in 
case tbe property in which her husband was a 
coparcener at the time of his death, is sufficient 
for her maintenance, she basmo legal claim for 
maintenance either against her father-in-law or 
against bis estate in the bands of bis heirs and 
not even against the husband’s relations. (Ganga- 
bai V. Sitaram, 1 ALL 170 (F. B.), Savitnbat v. 
Luximibai, 2 Bom. 673 (F. B.) and Daiday v. 
Naiha, 9 Bom. 279). 

[20] The moral obligation of the father-in-law 
to maintain the daughter-in-law was recognised 
in Ealu v. Eashi Bat, 7 Bom. 127. Meenakshi 
Ammal v. Rama Aiyar, 37 Mad. 396: A. I. B. 
( 1 ) 1914 Mad 687). But it is no legal obligation. 
An heir is legally bound to provide out of tbe 
estate, which descends to him, maintenance tor 
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those persona whom the late proprietor waa 
either legally or morally bound to maintain. 
{Khetramani Dasi v. Kashinalh Das, 2 Beng. 
Tj. B. (a. 0.) 15 at pp. 81 , 33: (10 W. R. 89 P. B.), 
Kamini Dassee v Chandra Pode Mondle , 17 
Cal. 373). If the husband leaves suffioient pro¬ 
perty the question of the existence of aoy moral 
obligation of the father-in-law, far le=s of any 
legal liability on bis heirs, cannot arise. 

[211 Neither any text nor any authority baa 
been placed before us in support of the proposi- 
tion that the maintenance of a daughter-in-law 
who has either inherited sufficient property from 
her husband or has got a son herself who is 
possessed of property ie to be made a obarge on 
the entire estate left by her father in law. The 
principles underlying the law of maintenance 
under the Dayabhaga School of Hindu Law 
clearly fix the liability on different persona 
dependent on different sets of ciroumstances. 
The responsibility of the father-in-law to main. 


tain a widowed daughterin-law is contingent 
upon the fact that his eon has left no sufficient 
separate property for her maintenance. The 
liability of a son to maintain his mother cannot 
be got rid of or modified by introducing the 
rule whioh makes a father-in-law under certain 
ciroumstances liable for the maintenance of a 
daughter-in-law. The primary responsibility 
depends on the relationship between the mother 
and the son. There can be no question of cer¬ 
tain other relations being also made liable or 
responsible for the same It is not merely the 
presence of certain relations but it may some 
times be the oapaoity of suoh relations to main¬ 
tain whioh will have to be considered. 

[221 When, therefore, a person dies during 
the life time of his father leaving a widow and 
a son, suoh widowed daughter-in law and the 
grandson become entitlod under the Dayabhaga 
Sohool of law to maintenance from the father 
of the predeceased son. TbiB is so as under the 
Dayabhaga Sohool of law as the son at the time 
of his death had no right to any share of the 
ancestral property in the hands of his father, 
binder the Mitakshara 8ohool of law, the posi- 
tion may be different, as even after the death 
of his father the son continues to be a member 
of the oo.parcenary and the latter is entitled, as 
■of right, to participate in the income of tde oo. 
parcenary property and the widowed daughter. 

in- aw ‘s, of right, entitled to maintenance out 
oi the co parcenary eatate, 

• ?u 3J F nder ‘*! e dayabhaga Sohool of law, it 
18 the duty of the father to maintain the daugh- 

S' if° k 0D f • M 0hu is unmarried. The dutv of 
S A ZL mu the duty of the B °° to maintain 

■»” oS °“ n °‘ 8hirk hi “ liabmiy 


because of the fact (sic) his mother had become 
a widow during the life time of hia grandfather. 

[24j The charge for maintenance for Parol 
Bala must, therefore, when the ancestral estate 
is being partitioned, be placed on the share 
allotted to her son Biswanath and not the entire 
estate left by Narasicgha. The direction given 
in ordering portion of the Judgment by the 
Trial Court must, therefore, be set aside. 

[25] The appeal is accordingly allowed in 
part. The judgment and decree passed by lower 
Court be varied to this extent only that defen. 
dant 2 Parul Bala be declared to have the 
right of maintenance from Biswanath and the 
right of residence in the family dwelling house 
in the portion allotted to Biswanath and to have 
a charge on the allotment made in favour of 
the plaintiff Biswanath. There will be no order 
for costs in this Court. 

[ 26 ] P. N Mitra J. — This case, in my 
opinion, i9 governed by the principle laid down 
in Hemangmt v. Kedar, 16 I. a. 115 : (16 
Cal. 758 P. 0.). When Suranath died during 
the life-time of bi9 father Nara Singha, the latter 
came under a moral obligation to maintain hia 
widowed daughter-in-law Parulbala. On Nara 
Singhas death his estate devolved on hia son 
Abani Mohan and bis grandson Biswanath and 
the moral obligation whioh bad rested on Nara 
Singha to maintain Parulbala matured into a 
legal liability of his heirs when his estate devol¬ 
ved on them. This liability could be enforced 
against the entire tstate of Nara Singha in their 
hands so loDg as the estate remained undivided 
amongst them. When, however, they proceed to 
partition the estate amongst them, the prinoiplo 
laid down in the case of Hemangtni v. Kedar, 
16 I. a. 116: (16 oal. 768 p. o.) oomes into play. 
In that case the question was whether on a 
partition taking place between her son and step¬ 
sons of property inherited by them from her 
husband, a 00 widow’s maintenance was to re. 
main a obarge on the entire estate of his husband 
or was to be a charge only on the portion 
allotted to her eon, and it was held that it would 
be a obarge only on the latter. The principle is 
that the two groups of sons beoome separate 
families on the partition, and eaoh mother is a 
member of the family comprising her own son 
or sons and must thenceforth look to her own 
family for her maintenance. No distinction can 
on prinoiple be drawn, in my opinion, between 
the case of property inherited by sons by diffa- 
rent mothers and the oase of property inherited 
by a son and a grandson by a pre.deceased son. 

A pre deceased son a widow, whose maintenance 
became a charge on the entire eatate of the 
father-in-law on his death and whose Bon stands 
m the shoea of hia father and inherits the share 
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which his father, if then alive, would have inheri- 
ted, cannot stand in a higher position than a 
co-widow having a son. Parulbala, in my opinion 
stands in the same position as Hemangini did 
in the case referred to above. Just as Hemangini 
had on the partition to look to her son’s share 
for her maintenance, so Parulbala on the parti- 
tion must look to Biswanath’s share for her 
maintenance. And the right of residence must 
stand on the same footing as the right to main- 
tenance. For these reasons I agree with the 
decree proposed by my learned brother. 

V.R.B. Appeal partly allowed. 


A. I. R. (37) 1950 Caloutta 146 [C. N. 44.] 

G. N. Das J. 

Upendra Nath Sinha—Petitioner v. Maha. 
rajadhiraj of Burdwan, Decree.holder and 
another—Opposite Party. 

Civil Rule No. 19 of 1949, Decided on 7th September 
1949, against order of Diet. Judge, Birbhum, D/• 28th 
September 1948. 

Debt laws—Bengal Agricultural Debtors Act (VII 
[7] ol 1936), S. 37 A (1) (b) (iii) — Non-occupancy 
holding—Transferee of, has no locus standi to apply 
under S. 37A. 

The liability contemplated by the clause has refer¬ 
ence to the liability of the tenant vis a vis the landlord 
and not merely bb between the tenant and his co- 
sharers. By reason of a transfer of a non-translerable 
occupancy holding the transferee does not become liable 
to pay the rent due since the transfer to the landlord. 
In this view, the transferee cannot be said to be liable 
with any other person for the arrears of rent due to the 
landlord The condition mentioned in 8. 37A (1) (b) 
(ili) is not therefore fulfilled in such a case. The trans¬ 
feree therefore has no locus standi to make the applica¬ 
tion under S. 37A: A. I. R. (6) 1919 Cal. 167, Ref. on. 

[Para 4] 

Eari Prosanna Mukherjee—toi Petitioner. 

Lala Hemanta Kumar and Purusliottam Chatter jet 
— for Opposite Party No3. 2 and 1, respectively. 

Order.—This rule was obtained by an appli¬ 
cant under S. 97A, Bengal Agricultural Debtors 
Act and is direoted against an order dated 28th 
September 1948 passed by the learned District 
Judge of Birbhum. 

[2] The faots are not in dispute and may be 
stated as follows: The disputed land formed part 
of a non-transferable occupancy holding which 
was held under the opposite party No. 1. On 10th 
March 1927 one Panchanan Singh, the predeces- 
sor-in-interest of the petitioner, purchased a share 
in the said holding. In execution of a certificate 
for arrears of rent obtained by the landlord 
opposite party No. 1 against the recorded tenant, 
the disputed holding was brought to sale on 22nd 
November 1938 and was purchased by the certi¬ 
ficate holder. Thereafter the purchaser at the 
certificate sale took possession on 2nd July 1942. 
To tbeee proceedings Panchanan Singh or the 
present petitioner was not made a party, presum. 


ably because the purchase by Panchanan Singh 
was not recognised by the landlord. After the 
coming into operation of S. S7A, Bengal Agricul¬ 
tural Debtors Act an application was filed under 
that section by the present petitioner who had 
succeeded to the interest of Panchanan Singh on 
24th May 1943. On 31st January 1945 opposite 
party no. 2 was impleaded as an occupant in 
possession. The proceedings under 8. 37A, Bengal 
Agricultural Debtors Act continued before the 
Special Debt Settlement Board. The application 
was ultimately allowed by the Board. An appeal 
was taken against the decision of the Board. The 
appeal was dismissed. Against the order of the 
Appellate Officer the opposite party moved the 
District Judge who allowed the same. A petition 
in revision against the order of the District Judge 
was filed in this Court and a rule was obtained 
which was registered as C. Rule 412 of 1948. 
This rule was heard by Mukherjee J. on 28th 
August 1948. The rule was made absolute, the 
order of the learned District Judge was set aside 
and the case was remitted to the learned District 
Judge for a deoision of the other points whioh 
arose on the petition filed before the Distriot 
Judge which had not been previously disposed of 
by him. After the matter went back on remand, 
the learned District Judge held that the peti¬ 
tioner being the successor-in-interest of trans- 
feree of a non-transferable occupancy holding 
had no locus standi to make the application in 
view of the terms of S. 37A (l) (b) (iii). The 
reason given was that Panchanan Singh or his 
successor, the present petitioner had not been re- 
cognised as a tenant and therefore it could not 
be said that the petitioner or Panchanan Singh 
wa9 jointly liable with any other person in res- 
peot of a debt for arrears of rent. It is the pro- 
priety of this order which is challenged in this 
Rule. 

[81 The question which arises in this rule 
turns on the interpretation of 8. 87A (l) (b) (iii) 
which runs thus: 

“before the commencement of the Bengal Agricul¬ 
tural Debtors (Amendment) Act 1940, in the case of 
a debt for arrears of rent in respect of which such 
person was liable jointly with any other person. 

[4] In order to ascertain the meaning of the 
words "was jointly liable with any other person 
in respeot of a debt for arrears of rent the 
primary question is whether the liability con¬ 
templated by the clause has reference to the 
liability of the tenant, and his co-sharers inter se 
or whether the liability is one vis a vis the 
landlord. Section 2, ol. (16), Agricultural Debtors 
Act says that the words "landlord’’, rent and 
"raiyat” shall bear the same meaning as these 
words bear in the Bengal Tenanoy Aot. When 
therefore 8. 87A (b) (iii) speaks of joint liability 
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for arrears of rent the obvious implication is that 
the liability is one vis a vis the landlord and not 
merely as between the tenant and bi3 co.sharers. 
This view also receives support from S. S7A 
cl. (5) where it is stated that the applicant is 
required to pay the sum due under the award 
in certain instalments and also to continue to 
pay the current rent to the landlord. The section 
therefore connotes that the liability for arrears 
of rent should be a liability towards the land¬ 
lord. Under the old 8. 73, Bengal Tenancy Act, 
in ease of a transfer of an occupanoy holding 
either in whole or in part the transferor and the 
transferee became jointly liable for the rent due 
in rospeot of the occupancy holding since the 
transfer. It was held in the case of Jatindra 
Nath v. Binode Behari, 52 I. c. 289: (A. I. R. (6) 
1919 Oal. 167) that the old s. 73, Bengal Tenancy 
Act had no application to non.transferable 
jocoupancy holdings. By reason of the transfer 
therefore the transferee of a non-transferable 
occupanoy bolding did not become liable to pay 
the rent due since the transfer to the landlord. 
The definition of the words ‘'landlord , ', ,, tenant” 
and raiyat" in the Bengal Tenanoy Act which 
applies to the Bengal Agricultural Debtors Act also 
indicates that the transferee of a non-transferable 
occupancy holding oannot be regarded as jointly 
liable with the old oo-sharer tenants for rent. 
In this view it oannot be said that Panohanan 
Bingh or his successor-in-interest, the present 
petitioner was liable with aDy other person for 
the arrears of rent due to the landlord. The 
condition mentioned in s. 37 A ( 1 ) (b) (iii) has 
not therefore been fulfilled in the facts of the 
present case. The view taken by the learned 
District Judge is, therefore, oorreot. The appli. 
cant has no locus standi to make the applioa- 
tion under s. 3 7 a, Bengal Agricultural Debtors 

• ^ hl9 ru, „ e must therefore be discharged but 
n the oircumstances of this case I make no order 
as CO coats. 

V,B,B Rule discharged. 

A. I. R. (37) 1980 Calcutta 147 [C. N. 45 .] 
Harries 0 . J. 

Messrs. Badruddin and Sons — Appellant 
v. Corporation of Calcutta _ Respondent. 

vSSSSfJiF* No - 15101 M 4 ®’ Daoided «9* 

[3] (a i SmWS 8 - A CaIcut “ Municipal Act (III 
in accueed’a absence is bad * 533 “* Convicllo n 

eubsequont hearing then the we fowSfLu wffi 


the words of S. 533, because he does not fail to appear 
at the time and place mentioned in the summons. 
Hence where an acoused person failed to appear at an 
adjourned hearing of a case and the Magistrate pro¬ 
ceeded in bis absence and convicted him, the convic¬ 
tion is bad: A. I. R. (36) 1949 Cal. 599, Foil.: A. I. R. 
(24) 1937 Cal. 218 and A. I. R. (32) 1945 Cal. 103, 
Bel. on. [Para 6] 

(b) Municipalities — Calcutta Municipal Act (IH 
[3J of 1923)S., 386 (1) (a)—Electroplating docs not 
fall within Sch. XIX — No offence to carry on such 
business without licence. 

Electroplating is not the macufacture of chemical 
preparations within Item (8), Sab. XIX. It is merely 
covering copper or some such metal with a thin film 
of silver or mokel and this is done by electrolysis. This 
business docs not fall within Sch. XIX and therefore 
it is not an offence to carry on such a business without 
a licence. [Para 8 ] 

(c) Municipalities — Calcutta Municipal Act (III 
[3] of 1923), S. 488 (2)—Previous wrong conviction 
—Subsequent conviction under S. 488 (2) for con¬ 
tinuing to do act for which accused was wronelv 
convicted is illegal. 

Where tbe accused had been previously wrongly 
convicted then he cannot be convicted under S. 488 ( 2 ) 
for continuing to do the act for which he was wrongly 
convioted. Sub-aection (2) provides, 'whoever, alter 
Having been convioted of any offence continues to 
commit snob offence.* That obviously must mean 
being rightly convicted. [P ara jqj 

Sudhangsu Sekhar Muhherjee and Mihir Kumar 
Sarkar — for Appellant. 

Pashupati Qhose — for Respondent. 

Judgment.—This is an appeal from an order 
of a Municipal Magistrate convioting the appel¬ 
lant of an offenoe under S. 386 (i) (a), Calcutta 
Municipal Act read with Sch. 19 of the Act. 

[2] The charge was that the appellant con. 
ducted the business of electroplating or nickel, 
plating at certain premises without the necessary 
permission or license from the Corporation. 

[3] It seems that two previous proseoutions 
had been brought against the appellant and in 
each case he bad pleaded guilty and was con- 
vioted. On this oocasion, however, he pleaded 
not guilty. He was found guilty by the learned 
Magistrate, convicted and sentenced to pay a 
fine of rs. 26 per diem over a period of time. 

[4] Mr. Sudhangshu Mukherjee has taken a 
number of points and I shall deal with the points 
seriatim. He first contended that the trial was 
invalid by reason of the fact that the Magistrate on 
one day heard the case or arguments in the case 
in the absence of tbe aooused person. It appears 
that on 19th May whioh was a date to whioh the 
hearing had been adjourned the aooused was 
absent and a medioal certificate was tendered 

2 ?" to 8 h ° w i n 8 that be was too ill to 
attend. The learned Magistrate did not accept 

this explanation and insisted on proceeding with 

. A 5] - 8 o«minal trial cannot pro. 

ceed m the abaence of tbe aooused, but there 13 
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a special provision in the Calcutta Municipal 
Act, namely, S. 533 which is as follows : 

‘‘If any person summoned to appear before a Magis¬ 
trate to answer a charge of an offence against this Act 
or against any rule or by-law made thereunder fails to 
appear at the time and place mentioned In the 
summone, the Magistrate may, if — 

(a) Service of the summons is proved to his satisfac¬ 
tion and 

(b) no sufficient cause Is shown for the non-appear¬ 
ance of such person, 

hear and determine the case in his absence.” 


[6] It is quite clear that if the accused fails 
to appear at the first hearing, that is, at the 
time and place mentioned in the summons the 
Magistrate may proceed in his absence. But if 
the accused fails to appear at some subsequent 
hearing then the case does not fall within the 
words of 8. 633, beoause he does not fail to 
appear at the time and place mentioned in the 
summons. It has been held by a Bench of this 
Court, to which I was a member, in the case of 
Ashutosh Roy v. Corporation of Calcutta, 
A. I R. (36) 1919 cal. 689 : (63 C. W. N. 847), 
that where an aocused person failed to appear 
at an adjourned hearing of a case and the Magis¬ 
trate proceeded in his absence and convioted 
him the conviction was bad ns the case was not 
covered by 8. 633, Calcutta Municipal Act. This 
case followed earlier cases of this Court: Kusum 


Kumari Debi v. Corporation of Calcutta, 
A. I. R. (24) 1937 Cal. 218 : (38 Cr. L. J 632) and 
Bhupendra Nath Roy v. Corporation of Cal¬ 
cutta, 48 C. W. N. 630 : (A. I. R. (32) 1946 Cal. 103 J 
46 Cr. L. J. 480) Qaite clearly, I am bound by 
these authorities and therefore must hold that 
the learned Magistrate could not at the adjourn, 
ed hearing proceed with this case in the absence 
of the accused and that being so the whole trial 
is vitiated and the conviction must be set aside. 

[7] Mr. Sudhangsu Mukherjee also has urged 
that his client committed no offence at all. 
Section 386 (l) (a), Calcutta Municipal Act is as 


follows: 

“No person shall uso or permit to be used any 
premises for any of the following purposes without or 
otherwise than in conformity with the terms of a 
license granted by the Corporation in this behalf, 
n&iD6ly 

(a) any of the purposes speoified in Sch. 19." 

[8] It appears to me that the business of 
electroplating cannot fall within any of the 
items in Sen. 19 and the learned Magistrate has 
not found that this business falls within the 
ambit of Scb. 19 at all. Learned advocate for 
the Corporation suggested that possibly this 
business might fall within item (8), namely, 
manufacturing obemical preparations. But 
eleotropating is not the manufacture of chemical 
preparations It is merely covering copper or 
some such metal with a thin film of silver or 
nickel and this is done by eleotroljsis. It seems 


to me that this bu3ine33 does not fall within) 
sch. 19 and therefore it is not an offenoe to carry! 
on a business without a licence. 

[9] Learned counsel for the Corporation 
however stated that it was wholly unnecessary 
to show in this case that the business fell within 
Sch. 19, because this was a continuation of 
operations for which the accused had already 
been convicted. He relied upon 8. 488, Caloutta 
Municipal Act, which is in these terms : 

“(1) Whoever commits any offence by 

(a) contravening any provision of any of the sections, 
sub-sections, clauses of sections, provisos or rules 
of this Act mentioned In the first oolumn of the 
following table, or 

(b) contravening any provision of any rule made 
under any of the said seotions, sub-sections, 
clauses, or provisos, or 

(c) failing to comply with any direction lawfully 
given to him or any requisition lawfully made 
upon him or under any of the said sections, sub¬ 
sections, clauses, provisos or rules, 

shall be punished with fine wbioh may extend to the 
amount mentioned in that behalf in the third oolumn 
of the said table. 

(2) Whoever, after having been convicted of any 
offence referred to in clauses (a), (b) or (c) of sub-s. (1), 
continues to commit such offence shall be punished, for 
each day after the first during whioh he continues so to 
offend, with fine which may extend to tho amount 
mentioned in this behalf in the fourth column of the 
said table." 

[ 10 ] Learned advocate for the Corporation 
contends that as the accused had been previously 
oonvicted the Court could go on oonvicting him 
by reason of 8. 488 (2), Calcutta Municipal Act. 
In my view, however, if the accused had been 
wrongly convicted then he cannot be convicted 
for continuing to do the act for whioh he was 
wrongly convicted. Sub-seotion ( 2 ) provides 
"Whoever, after having been convicted of any 
offence continues to commit such offence.” That, 

I think, obviously must mean being rightly con¬ 
victed. All that one can say here iB that the 
accused was convioted but not for an offence 
under the Act. He was wrongly convioted of an 
offence under the Act and it appears to me that 
a man who has been wrongly convicted cannot 
be convioted thereafter for merely continuing 
to do that for which he was wrongly convicted. 
If it is shown that he was wrongly convioted, 
then he cannot be oonvicted for continuing to 
do that Aot. It is quite dear that this business 
did not fall within sch. 19, and that the appel¬ 
lant wrongly pleaded guilty and was wrongly 
convioted. He has now been advised, and it 
seems to me quite dear, that as he was wrongly 
convicted b. 488, Calcutta Municipal Aot, cannot 
possibly cover the case. That being so the 
Corporation cannot get any assistance from 
8. 488. 

[ 11 ] Lastly Mr. Sudhangsu Mukherjee con¬ 
tended that the prosecution was barred by 
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limitation and he relied upon 8. 634, Calcutta 
Municipal Act. 8hortly that section provides 
that if the offence with which an accused is 
charged is continuous in its nature, the prosecu¬ 
tion must be brought within three months from 
the date on which the commission or existence 
of such offence was first brought to the notice 
of the Corporation or the Executive Officer. 
Mr. Mukherjee has urged that there is here evi- 
dence that the offence was brought to the notice 
of the Corporation on 22nd September 1918, and 
indeed he was proseouted for an offence com¬ 
mitted on that day and succeeding days. The 
present prosecution was not launched until 
2 nd March 1949 and therefore it is urged that it 
was beyond three months of the date upon 
which the commission of this offence was 
brought to the notice of the Corporation or its 
Executive Officer. However, it appears to. me 
that this period of limitation cannot apply where 
a obarge could rightly be made under a section 
read with s. 488. Otherwise, very little scope 
would be given for a prosecution under S. 488(2). 
It seems to me that the period of limitation in 
8 . 634 is the period prescribed for the first pro- 
Beoution. But it is not necessary to consider 
the point any further, because I am satisfied 
that the conviotion cannot be maintained for 
the reasons already given. 

[ 12 ] In the result, therefore, I would allow 
this appeal, set aside the conviotion and sentence 
and acquit the appellant. If the fine or any part 
thereof has been paid Buch must be refunded 
forthwith. 

V.B.B. Appeal.allowed. 


A. I. R. (37) 1980 Calcutta 149 [G. N. 46.] 
HABRIB8 0. J. AND SARKAR J. 

Messrs. Ralyaram Melaram, a Firm and 
another—Defendants—Petitioners v. Kaluram 
Aqarwalla and others — Plaintiffs—Opposite 
Party. 

Civil Rule No. 982 of 1948, Decided on 18th Septem¬ 
ber 1949, from order of Sub-Judge, Aeaneol (Burdwan), 
D/- 18th May 1948. 

Civil P. C. (1908), S. 115 (c) — Question whether 
certain particulars should be ordered — Decision 
m to, cannot be revised — Civil P. C. (1908), O. 6, 
R. 5, 

A Court has jurisdiction to decide a case rightly or 
wrongly : 11 Gal. 6 (P. 0.) and A. I. R. (4) 1917 P. 0. 
71 « Fo11 - [Para 18] 

A wrong deoieion upon the question whether in the 
oircnmstance8 certain particulars ehould be ordered or 
not has nothing whatsoever to do with jurisdiction and 
oannot be revieed under S. 116 : A I.R. (86) 1949 P 0 
168 and A. I. R. (86) 1948 P. 0. 239, Considered. 

[Pflfa 15] 

Annotailom^i-Oom.) Civil P. 0., B. 115 N, 12 PI. 7: 
N. 18, PI. 2. 


Atul Chandra Qupta and Sailendra Nath Banerjee 

— for Petitioners. 

Sir S. M. Bose , Apurbadhan Mukherjee and 
Chandra Naraxn Laik — for Opposite Party. 

Harries C. J. — This is a petition for revi¬ 
sion of an order made by a learned Subordinate 
Judge of Asansol ordering tbe defendants to 
supply certain particulars of the written state, 
ment filed by them. 

[ 2 ] A euit was filed by the plaintiffs in the 
Court of the Subordinate Judge in which they 
prayed for the cancellation of a lease dated 2 ist 
May 1946, executed and registered by a pre¬ 
decessor of the plaintiffs. It was alleged that on 
22 th April 1946 the predecessor of the plaintiffs 
as karta of a joint family entered into an agree- 
ment with defendant 2 for the grant of a lease 
of certain coal bearing lands. On 2lst May 1946, 
this lease was actually executed by the predecessor 
of the plaintiffs. 

[3] Tbe plaintiffs alleged that at the time of 
the agreement another lease was produced and 
it was agreed that the terms of the proposed 
lease would be the same as those in the lease 
which was produced. Defendant 2 , it is said, 
was to draft tho lease which ho did. The allega¬ 
tion is that he presented a draft lease to the 
plaintiffs predecessor representing that its terms 
were in accordance with the lease which had 
been produced by the plaintiffs earlier. The 
plaintiffs relying upon the representation exe- 
outed the lease whioh was later registered, but 
then found that the terms were very different 
from the terms of the lease which were to be 
copied in the lease in question. 

[4] The defence was a denial of these allega. 
tions and it was pleaded that tho final draft was 
actually settled by the plaintiffs 1 own pleader 
and that the pleader was present when the lease 
was executed and registered. Unfortunately, 
however, in the written statement a good deal 
of matter was pleaded whioh was in fact nothing 
more than evidence. The application for parti, 
culars was an application for particulars of these 
statements which really amounted to the plead¬ 
ing of evidence. The defendants however invited 
this application by pleading in the manner in 
whioh they did. 

[6] The learned Subordinate Judge disposed 
of the matter in & rough and ready method. 
He seems to have held that particulars could be 
ordered of any matters within the knowledge of 
the defendants, whereas particulars could not be 
ordered of any matters known to the plaintiffs. 
This appears to me to be a somewhat odd rule 
to apply on the question of particulars. Strictly, 
many of these allegations made in the written 
statement Bhould have never been there as they 
merely amounted to a statement of the evidence 
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which the defendants proposed to produce. That 
being so, I do not think that on the merits any 
of the particulars should have been ordered. 

[G] The Advocate-General however on behalf 
of the plaintiffs has contended that this Court 
cannot interfere by way of revision under S. 115, 
Civil P. C. and his argument is that at most all 
that can be said is that the learned Subordinate 
Judge decided this application wrongly, and 
such a decision does not give this Court a right 
to interfere in revision. 

[7] Order 6, R. 2 , Civil P. C. provides : 

“Every pleadiog shall contain, and contain only, a 
statement in a concise form of the material facts on 
which the party pleading relies for his claim or defence, 
as the case may be, but not the evidence by which they 
are to bo proved, and shall, when necessary, be divided 
into paragraphs, numbered consecutively. Dates, sums 
and numbers shall be expressed in 6gures." 

[8l As I have already stated, the written 
statement offends against R. 2 of o. 6 in that 
the defendants pleaded evidence which the rule 
forbids them to do. 

[9] Order 6, R. 5 provides : 

“A further and better statement of the nature of the 
claim or defence, or further and better particulars of 
any matter stated in any pleading, may in all cases be 
ordered, upon such terms, as to costs and otherwise, 
as may be just.'* 

[ 10 ] The learned Advocate-General has con¬ 
tended that if the learned Subordinate Judge 
has erred in this case, which he does not concede, 
he merely erred in applying the provisions of 
0. 6, R. 6. In other words, he failed to decide 
the case in accordance with this rule, but decided 
it wrongly and not in accordance with law. 
That, the learned Advocate General contends, 
does not give this Court a right to interfere 
under S. 115, Civil P. C. 

[Ill Section 115, Civil P. 0. is in these terms : 

"The High Court may call for the record of any 
case which has been decided by any Court subordinate 
to such High Court and in which no appeal lies thereto, 
and if such subordinate Court appears — 

(a) to have exercised a jurisdiction not vested in it 
by law, or 

. (b) to have failed to exercise a jurisdiction so vested, 
or 

(c) to have acted in the exercise of its jurisdiction 
Illegally or with material irregularity, 
the High Court may make such order in the caso as it 
thinks fit. 

[ 12 ] Mr. Atul Gupta on behalf of the peti¬ 
tioners does not contend that this case comes with¬ 
in 8. 115 (a) or (b). He has urged however that 
the case falls within 8 115 (c) as the learned 
Subordinate Judge acted in the exercise of his 
jurisdiction illegally. There can bo no doubt 
that the learned Subordinate Judge had juris¬ 
diction to entertain this application and no 
complaint can be made that be did entertain it. 
All that can be said is that he did not decide 


the application correctly and that he ordered 
particulars to be given by the defendants where 
such particulars ought not to have been ordered. 
The question arises whether in those circum¬ 
stances it can be said that the learned Subordi- 
nate Judge acted in the exercise of his jurisdic- 
tion illegally. If a Judge who decides a case 
wrongly and not in accordance with law 
can be said to act in the exercise of his 
jurisdiction illegally then the present case 
would fall within s. 115 (o), Civil P. 0. 
But it has been expressly held by their Lord- 
ships of the Privy Council that a Court has 
jurisdiction to decide a case not only rightly but 
wrongly. In Rajah Amir Hassan Khan v. 
Sheo Baksh Singh , ll I. a. 237: (11 Cal 6 P. 0 .). 
it was held by their Lordships that where the 
Judges of the lower Courts have jurisdiction 
to decide a question and decide it, no appeal 
lying from such decision, the Judioial Com- 
missioner has no power under 8. 622 of Act X 
[10] ol 1877, as amended by 8.92 of Act XII [12] 
of 1879 (similar to s. 115), to call for the record 
of the case and pass an order therein, unless the 
Judges of the lower Court have acted illegally 
or with material irregularity. At page 239 Sir 
Bame9 Peacock, who delivered the judgment 
of the Board, observed: 

"But S. 622 of Act X (10) of 1877 enacted that "the 
High Court", and in this respect the Judicial Com¬ 
missioner, exercises the same powers as the High Court— 
'may call for the record of any case in whioh no appeal 
lies to the High Court if the Court by whioh the case 
was decided appears to have exeroised a jurisdiction not 
vested in it by law, or to have failed to exerolse a juris¬ 
diction so vested, and may pass such order in the case 
as the High Court thinks fit’. By S. 92 of Aot XU (12) 
of 1879 that sootion was amended by the insertion 
after the words ‘so vested 1 of the following words, 'or 
to have acted in the exercise of it9 jurisdiction illegally 
or with material irregularity.' The question then Is, 
did the Judges of the lower Courts in this case, in the 
exercise of their jurisdiction, act illegally or with 
material irregularity. It appears that they had perfect 
jurisdiction to decide tho question which was before 
them and they did decide it. Whether they decided 
it rightly or wrongly, they had jurisdiction to decide 
the case; and even if they decided wrongly, they did 
not exercise their jurisdiction illegally or with material 
irregularity." 

[13] It will be seen from these observations 
that tha Board were considering the meaning of 
the words "or to have acted in the exeroise of 
its jurisdiction illegally or with material irregu¬ 
larity," the words which appear in 8. 115 (o). 
Their Lordships held that deciding a case 
wrongly was not acting in the exercise of juris¬ 
diction illegally. The meaning of that phrase 
was the only point before the Board and the 
case is a dear deoision on the question as to 
whether or not a Court can be said to have 
jurisdiction to deoide a case or a point wrongly. | 
The decision establishes beyond all doubt that 



1950 Firm Ralyabam Melabam 

a Ooarfc has juriadiofcion to decide a case rightly 
or wroDgly. 

[14] The meaning of S. 115 was again consi- 
dered by their Lordships of the Privy Council 
in the case of Balalcrishna Udayar v. Yasu - 
deva Aiyar, 44 I. A. 261: (A. I. R. (4) 1917 P. 0. 
71). At page 267 Lord Atkinson who delivered 
the judgment of the Board observed: 

“A9 to the preliminary objection, S. 115, Civil P. C., 
enables the High C>art, In a case in which no appeal 
lies, to call for the record of any case if the Court by 
which the case was decided appears to have acted in 
the exercise of a juriediotion not vested in it by law, or 
to have failed to have exercised a jurisdiction vested 
in it, or to have exercised its jurisdiction illegally or 
with material irregularity, and farther enables it to pass 
eaoh an order in the case a; the Court may thiDk fit. 

It will be observed that the section applies to jurisdic¬ 
tion alone, the irregular exercise or non-exercise of it, 
or the illegal assumption of it. The section is not direc¬ 
ted against conclusions of law or fact in whioh the 
question of jurisdiction is not involved." 

[15] Again the Board make it clear that the 
section is not concerned with erroneous conclu¬ 
sions of law or fact in which the question of 
jurisdiction is not involved. In the present oase 
no question of jurisdiction is involved. All that 
was involved was whether in the circumstances 
certain particulars should be ordered or not. 
It seems to me that a wrong decision upon this 
question has nothing whatsoever to do with 
jurisdiction and cannot be revised under 8.115, 
Civil P. C. 

[ 16 ] Mr. Atul Gnpta, however, referred to two 
vary recent cases decided by their Lordships 
of the Privy Council, the first being N. S. 
Veiikatagiri Ayyangar v. Hindu Religious 
Endowments Board, Madras, 76 I. A. 67: 
(a. I. B. (86) 1949 p. o. 156). In that case a 
Benoh of the Madras High Court consisting of 
Mookett and Kuppuswami Ayyar JJ. in revision 
had interfered with the order of a subordinate 
Court. Mookett J. was of the view that the deci- 
sion of the case depended entirely on the cons¬ 
truction of a oertain will. He considered that 
the conclusion of the learned Judge on the cons, 
truction of the will wa9 so entirely out of aooord 
with the meaning of the document that it reqnir- 
«d interference by the High Court and (hat the 
wrong construction put on the will by the learn-' 
«a District Judge involved suoh material misuse 
of jurisdiction as to involve interference by the 
High Court. Kuppuswami Ayyar J. in a oonour- 
ring judgment expressed the view that the High 
Court was justified in interfering in revision 
under sub-ol. (o) of 8.115, Civil P. 0. 

[17] In this oase it seems olear that in the 
view of the High Court the learned Diatriot 
Judge had dearly decided the oase wrongly. He 
had misoonstraed a will and had been guilty, in 
*he view of the High Court, of a Berioua error 
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of law, the error being so serious that according 
to Mookett J. it was a material misuse of juris- 
diction. Their Lordships of the Privy Council, 
however, held that the case did not fall within 
S. 115, Civil P. C. and allowed the appeal and 
restored the order of the District Judge. At p. 73 
Sir John Beaumont who delivered the judgment 
of the Board observed: 

“Section 115 applies only to cases in which no 
appeal lies, and, where the legislature has provided no 
right of appeal, the manifest intention is that the order 
of the trial Court, right or wrong, shall be final. Tho 
section empowers the High Court to satisfy itself on 
three matters, (a) that the order of the Subordinate 
Court is within its jurisdiction; (b) that the case is one 
io which the Court ought to exercise jurisdiction; and 
(c) that in exercising jurisdiction the Court has not 
acted illegally, that is, in breach of some provision of 
law, or with material irregularity, that is, by commit¬ 
ting some error of procedure in the oourse of the trial 
which is material In that it may have affected the 
ultimate decision. If the High Court is satisfied on those 
three mattere, it haB no power to interfere because it 
differs, however, profoundly, from the conclusions of 
the subordinate Court on questions ol fact or law. No 
suoh matters arose in this case, and the order of the 
High Court on the petition was without justification." 

[ 18 ] Mr. Atul Gupla has relied upon Sir 
John Beaumont’s paraphrase of 8. U6 (o). Sir 
John Beaumont read9 it as meaning "that in 
exercising jurisdiction the Court has not aoted 
illegally, that is, in breach of some provision of 
law." Mr. Gupta ha3 contended that in tho 
present case the learned Subordinate Judge in 
exeroisiDg jurisdiction acted illegally, that is, in 
breaoh of the provisions of 0. 6, R. 6. That 
being so, it i3 urged that the oase dearly falls 
within 8 .115 (o). 

[19] It is unnecessary for this Conrt to decide 
exaotly what this phrase used by Sir John Beau¬ 
mont aotually means. But I think it is dear 
that it does not mean that a case falls within 
S. 115 (o) because the Court has decided a point 
not in accordance with law if the point does not 
involve jurisdiction. That I think is dear from 
the concluding words of Sir John Beaumont 
where he points out that if the High Court is 
satisfied on the three matters to whioh ho has 
referred, it has no power to interfere because it 
differs, however, profoundly, from the oondu- 
sions of the Subordinate Court on questions of 
faot or law. In other words, this Court oannot 
interfere even if it is of opinion that the decision 
of the Subordinate Court is grievously wrong 
either in law or in faot, unless of oourse the 
mistake conoerns jurisdiction. Further it is dear 
that Sir John Beaumont oould not possibly have 
meant that deoiding a oase wrongly is within 
the provisions S. 116 (o), because there is an 
express deoision of the Board to the contrary. 

[ 20 ] Reference was also made to a more 
reoent deoision of their Lordships of the Privy 
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Council in the case of Joy Chand Lai Babu v. 
Kamalaksha Chaudliury , 53 C. W. N. 662 : 
(a. i. r. (36) 1949 P. o. 239). In that case a sub. 
ordinate Court dismissed an application under 
Bs. 30 and 86 (a) (ii), Bengal Money-lenders Act, 
1940, on the view that loan in question was a 
commercial loan within the meaning of the Act 
and tbe High Court disagreeing with the lower 
Court held that the loan was not a commercial 
loan and set aside the aforesaid order. Their 
Lordships held that the High Court had power 
to interfere in revision under sub s, (b) of S. 115 , 
Civil P. C. At p. 666 Sir John Beaumont who 
delivered the judgment of the Board refers to 
the case of Rajah Amir Hassan Khan , 11 1 , a. 
237: (ll Cal. 6 P.C.) and the case of Balakrishna 
Udayar % (44 I. A. 261 : A. I. R. ( 4 ) 1917 P. C. 71) 
and states that tbe principle laid down by 
those cases is tirmly established. He then pro¬ 
ceeds: 

A Court has jurisdiction to decide a case wroDgly as 
as well as rightly. Mr. PriDgle maintained that the 
learned Subordinate Judge had jurisdiction to decide 
that the loan was a commercial loan and in to doing 
he did not act illegally or with material Irregularity, 
and tbe High Court had no power to interfere in revi¬ 
sion merely because it disagreed with bi3 decisioo. So 
far Mr. Pringle is on safe ground, but the learned Sub¬ 
ordinate Judge having held that this was a commercial 
loan, was bound to go on to consider what effect that 
decision bad upon the respondent's application, and, 
Bince the Act in terms does not apply to commercial 
loans, the learned Judge was bound, upon his finding, 
to dismiss the application without determining whether 
or not the respondents brought themselves within 
Ss. 30 and 86 of the Act as they claimed to do. In so 
doing, on the assumption that bis decision that tbe 
loan was a commercial loan was erroneous, he refused 
to exercise a jurisdiction vested in him by law, and it 
was open to the High Court to act in revision under 
Bub-s. (b) of 8. 115." 

[ 21 ] It is to be observed that this is not a 
case of 8. 116 (c) at all. It was contended tbat 
tbe deoision of the subordinate Court tbat tbe 
loan was a commercial loan was at most a 
wrong deoision which gavo this Court no right 
to interfere. However, their Lordships pointed 
out that it was a decision relating to jurisdiction. 
A decision that a loan was a commercial loan 
made it impossible for the learned Judge to con. 
Bider the application under Ss. SO and 86, Bengal > 
Money-lenders Aot as tbat Act did not apply to 
commercial loans. The effect of the finding was 
that the subordinate Court failed to exercise a 
jurisdiction which wa3 vested in it. Therefore 
the case fell within S. 115 (b) and the High Court 
rightly interfered. 

[ 22 ] In the present case there is no question 
that the Court by eome erroneous finding exer. 
cised or failed to exercise the jurisdiction vested 
in it. Admittedly it bad jurisdiction to entertain 
this application and admittedly it entertained it. 
All that can be said is that the decision of the 
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learned Subordinate Judge was clearly erroneous. 
That, however, does not briog the case within 
the purview of 8. 116 , Civil P. C. and that 
being so, I am bound to hold that no revision 
lies. 

[23) In tbe result, therefore, I would dismiss 
this application and discharge the Rule with 

costs. 

Sarkar J.—I agree. 

Rule discharged . 

A. I. R. (37) 1950 Caloutta 152 [G. N. 47.] 
P. B. Mukharji J. 

Gour Mohan Roy and others—Plaintiffs 
v. Sailendra Nath Saha Chowdhary — Defen¬ 
dant. 

Suit No. 1716 of 1948, Decided on 27th July 1949, 

(a) Houses and Rents—West Bengal Premises 
Rent Control (Temporary Provisions) Act (XXX VIII 
(38) of 1948), Ss. 13, 2 (11) and 11 (3)-“Tenant”- 
Tenancy terminated by notice to quit or decree or 
both — Decree or notice not satisfied-Ex-tenant 
continuing in possession — He is 'tenant' within 
meaning of Ss. 13 and 2 (11) _ Sub-tenant under 
him under monthly tenancy for over seven years 
and not expiring on 1st October 1946, and still 
continuing as sub-tenant is tenant holding directly 
under landlord Legality of sub-letting is immate¬ 
rial: (1921) 1 (K B. 49; A. I. R. (15) 1928 P. 0. 227 
and A. I. R. (9) 1922 Cal. 391, Rel. on. 

[Paras 12, 14 and 18] 

(b) Houses and Rents—West Bengal Premises 

Rent Control (Temporary Provisions)Act(XXXVIII 
[38] of 1948), S. 13—Monthly tenancy lasting for 
seven years and expiring on or alter 1st October 
1946—S. 13 applies: 50 C. W.N. 461 and A. I. B. (30) 
1943 Bom. 306, Rel. on. [Para 8] 

(c) Houses and Rents—We6t Bengal Premises 

Rent Control (Temporary Provisions)Act (XXXVIII 
[38] of 1948), S. 13—Monthly tenancy—It is tenancy 
commencing with month and can last ad libitum 
for any period with no terminus ad quern — Only 
limitation is that it is terminable by 15 days' notice 
on either side. [Para 8] 

(d) Houses and Rents—West Bengal Premises 
RentControl(Temporary Provisions)Act (XXXVIII 
[$8] of 1948), S. 13—Rights vested in landlord on 
passing of decree or order for possession under law 
prevailing before Act, are taken away. [Para 16) 

(e) Houses and Rents—West Bengal Premises 

Rent Control (Temporary Provisions) Act (XXXVIII 
[38) of 1948), Ss. 11 (3) and 13 — Sub-lessee can be 
direct tenant under S. 11 (3) and S. 13—S. 13 makes 
no distinction between lawful and unlawful sub- 
letting—S. 11 does. [Para 18] 

A. K. Basra— for Plaintiffs. 

Aiolte K . Sen and S. Roy—tor Defendant, 

Judgment.—The plaintiffs in this suit claim 
to be sub-tenants in respeot of certain portione 
of the premises in suit. Defendant 1 is the supe¬ 
rior landlord and defendants 2 and 3 are alleged 
to be the tenants of such superior landlord. 

[ 2 ] This is a euit by the plaintiffs for a 
declaration that the order for possession of the 
Small Causes Court, Calcutta, dated 2nd March 
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1948, passed against defendants 9 and 9 Bhupen 
Chandra Ghose and Lalan Chandra Ghose (herein, 
after referred to as the Ghoee defendants) does not 
bind the plaintiffs and for a declaration that the 
plaintiffs are the sub-tenants of the premises in 
suit entitled to reside therein until the lawful 
termination of their subtenancy and for injunc¬ 
tion restraining defendant 1 SailendraNath Saba 
Ohaudhury (hereinafter referred to as the land¬ 
lord defendant) from executing the Small Causes 
Court decree or order for possession against the 
plaintiffs. 

[3] The case of the plaintiffs is that they are 
and have been the sub-tenants of the Ghose 
defendants. The landlord defendant Sailen is 
the owner of the premises in suit under whom 
the Ghose defendants were the tenants. A notice 
to quit was given by the Ghose defendants to 
the plaintiffs on or about the 24th October 1946. 
The landlord defendant Sailen instituted pro¬ 
ceedings in the Calcutta Small Causes Court 
being suit No. 1691 of 1947 against the Ghose 
defendants for possession of the said pre¬ 
mises. In the Small Causes Court proceedings 
the landlord defendant Sailen did not implead 
the plaintiffs and the plaintiffs were not parties 
to suoh proceedings. The landlord defendant 
Sailen obtained an order for possession against 
Ghose defendants in those proceedings on 8th 
December 1947. In execution of the said order 
defendant Sailen has obtained a further order 
for eviction on 2 nd March 1948. The Ghose 
defendants have not entered appearance in thi9 
suit. The landlord defendant Sailen has filed 
his written statement and disputes the plaintiff's 
claim to ocoupy the said premises. 

[4] Mr. A. K. Hazra learned counsel for the 
plaintiffs abandoned the plea of conspiracy and 
and collusion laid in the plaint. The only issue 
raised was: 

Have the plaintiffs been in possession of the premi¬ 
ses as sub-tenants (or a period not less than seven 
years and not expiring on the let Ootober 1946? 

I( so, are they liable to be evicted under the West 
Bengal Premises Bent Control Act, 1948, by the land- 
lord*defendant Sailen in pursuance of the decree and 
order of possession of the Small Cansea Court? 

Mr. Hazra called plaintiff Gour Mohan Boy as 
his first witness to prove the faot of ( 1 ) sub. 
tenanoy and ( 2 ) its duration for not less than 
seven years and not expiring on 1st October 1946. 
Daring the examination in ohief and after the 
said witness had adduced proof, Mr. A. K. Sen 
learned counsel for the landlord defendant Sailen 
oonceded that the plaintiffs were the sub-tenants 
for over seven years and not expiring on 1st 
October 1946 and still continuing aB suoh sub¬ 
tenants upon that concession. Mr. Hazra did not 
proceed further with the examination of the said 
Witness and Mr. Sen did not oross-examine him. 


I have directed the concession to be recorded in 
the minutes and it disposes of the first part of 
the issue. 

[6l The arguments of learned counsel havo 
naturally therefore centred round the legal effect 
of such sub-tenancy and whether having regard 
to such sub-tenancy the plaintiffs are entitled to 
claim the protection of the West Bengal Premi- 
ses Rent Control Aot, 1948. 

[6] Mr. Hazra appearing for the plaintiffs has 
argued that S. 13 of the Act protects his clients. 
The plaintiffs according to him were persons to 
whom the said premises had teen sublet for a 
period of not less than seven years and such 
period did not expire on or after 1st October 1946, 
In such a case, be argues, that the Ghose defen¬ 
dants as tenants are not entitled to the benefit 
of 8. ll of the Act and bis clients the plaintiffs 
shall be deemed to be the tenants holding directly 
under the landlord defendant Sailen on the 
same terms and conditions on which his clients 
held under the Ghose defendants. According to 
Mr. Hazra that is the irresistible conclusion 
from the concession made by Mr. Sen appearing 
for the defendant Sailen. 

[7] Mr. Sen on the other hand contends that 

S. 13 of the Act does not apply in this case. His 
argument is that 8.13 applies only to leases and 
not to monthly tenancies. He draws this con¬ 
clusion by an interpretation of the words 
"period” and “expires” used in that section and 
he submits that the word 'period' must be cons¬ 
trued a3 meaning a term in a lease. I cannot 
acoept the construction put forward by Mr. Sen. 

[8] The nature of a monthly t6nanoy is not 
such whioh oan be said to be a tenanoy for a 
specified or any limited period. It is a tenanoy 
for an indefinite time whioh can last ad libitum 
for any period whether of seven year9 or more 
or less with no terminusad quern, the only limi¬ 
tation being that a monthly tenanoy is termina¬ 
ble by fifteen days notice given either by the 
landlord or the tenant. Subjeot to that limita-* 
tion, monthly tenanoy as suoh oannot in my 
judgment be said to be a tenanoy not tor a period 
lesB than seven years 60 as to be exoluded always 
from the operation of 3 .13, Rent Control Aot, 1948. 
Monthly tenancy is a periodical tenanoy which 
does not come to an end by efflux of time at all 
for the obvious reason that no time is fixed or 
limited by the tenanoy itself. In my judgment 
it commences with a month and without any 
further step on the part of the lessor or the lessee 
continues until either party terminates it by 
giving the requisite notice to quit under S. 106 , 

T. P. Aot. It is not a new tenanoy every month 
but a part and parcel of the original tenancy. 
If any authority is required for the views which 
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I express on the nature of monthly tenancy I 
need only refer to the decision, Usharani Debi 
v. Research Industries Ltd., of Gentle J. in 50 
C. w. N 461, and to Utility Articles Manu¬ 
facturing Co. y. Baza Bahadur Motilal Bombay 
Mills Ltd., I.L. R. (1943) Born. 553: (A.I.R. (30) 
1943 Bom. 306) and I rely on the obserYations of 
Beaumont C. J. generally and of Kania J. parti- 
cularly-*at p. 556 of the Report. I, therefore, am 
unable to accept the construction put forward by 
Mr Sen that 8. 13 of the Act does not apply to 
monthly tenancy at all. The words ‘period’ and 
‘expire’ are not necessarily connotatiYe of a lease. 
The expression 'lease' is a well-known word with 
well defined meaning and it has not been used 
in that section. In this context of 8. 13 of the 
Act I do not feel justified in putting the limita¬ 
tion on the meaning of this section as argued 
by Mr. Sen and confining it9 operation only to 
leases of not less than seven years and excluding 
the class of monthly tenancies even though they 
had lasted for the requisite period from the 
operation of this seotion. In my opinion, for the 
reasons I have given and on the authorities I 
have referred to, I hold that S. 13 of the Act 
does apply to the case of a monthly tenancy 
provided it ha9 lasted for a period of not less than 
seven year3 expiring on or after 1st October 1946. 

[9] Then the question is that S. 13 of the Act 
came into operation only on 1st December 1948. 
The decree or order for ejectment was made long 
before the Act came into operation. Mr. Sen has 
stated to the Court that his client the landlord 
defendant Sailen has not yet succeeded in getting 
possession from the Ghose defendants in pur¬ 
suance of the order of the Small Causes Court 
and that the Ghose defendants are still in posses¬ 
sion and the plaintiffs also are in possession. It 
also appears to be so from the last sentence in 
para. 6 of his client’s written statement and also 
from the facts pleaded in the plaint. It also ap- 
pears from the evidenoe of plaintiff Gour Mohan 
Roy that not only the plaintiffs are still in actual 
possession (Q3.13 and 3l) but also the Ghose de¬ 
fendants are collecting rents from the plaintiffs 
(q. 16 ) and themselves still paying rent to the 
landlord defendant Sailen every month (Q3- 33 
and 35). Mr. Sen has not cross-examined or 
challenged this evidence. If the decree or order 
for possession had been executed by recovery of 
possession before 1st December 1948, when the 
Rent Control Act, 1918, came into force the plain¬ 
tiffs could certainly have not been able to resist 
the eviction under the law prevailing at that 
time namely the Calcutta Rent Ordinance, 1916. 

[ 10 ] Not having recovered possession before 
1st December 1948 the problem is, can the land¬ 
lord defendant Sailen do eo now that S. 13, Rent 
Control Act 1948, is in operation. 


A. I. R. 

[11] The word "tenant” under 8.13 of the Act 
should in my judgment be read with 8. 2 (ll) of 
the Aot, whioh defines the tenant under the Act 
as including ‘ a tenant” who continues in posses- 
sion after the termination of tenanoy in his 
favour”. In my opinion therefore a tenant who 
continues in possession even though a notice to 
quit and/or a decree has terminated his tenancy, 
but which notice or decree has not been satisfied 
by recovery of possession from the tenant is a 
tenant under the Aot. On the facts of this case 
the Ghose defendants answer to this description 
of a tenant under the Rent Control Act. 

[ 12 ] On a proper construction of s. 13 of the 
Act, I have come to this conclusion that the 
Ghose defendants as tenants sublet for a period 
not less than seven years within the meaning of 
S. 13 of the Act to the plaintiffs and as the plain¬ 
tiffs and the Ghose defendants are still in posses¬ 
sion and the decree or order of the Small Causes 
Court had not been satisfied prior to coming 
into operation of the Rent Control Act, 1948, and 
still remains unsatisfied the plaintiffs must be 
deemed to be tenants holding directly under the 
landlord defendant Sailen on the same terms and 
conditions as they did under the Ghose defendants. 

[13] Holding this as I do it follows as a 
necessary sequel that 8 .11 (3) of the Aot will 
apply to the plaintiffs so that the plaintiffs 
would be deemed to be tenants of defendant 
Sailen in respect of the portion of the said pre¬ 
mises let out to the plaintiffs. It is conceded on 
behalf of the landlord defendant Sailen that the 
deoree in the Small Cau3S3 Court did not proceed 
on the ground provided in sub-s. (8) of 8.11 (0 
of the Rent Act. 

[ 14 ] Mr. Sen then argues that on the basis of a 
decision of Banerji J. in Priyambada Mitter v. 
Jogesh Chandra Basu, in Suit No. 604 of 1946, de¬ 
livered on 16th June 1949 the plaintiffs cannot get 
the benefit of 8.13 of the Aot. Thatdeoision of the 
learned Judge, I find, was not given with reference 
to 8. 13 of the Act at all. The learned Judge in 
that case was construing 8. 11 (3) of the Act and 
inter alia comes to the conclusion that 8. ll (3) 
of the Act has no retrospective operation. The 
question before me for deoision is not on 8.11 (3) 
but on 8.13 of the Aot. The consideration of S. 11 
(3) in this case comes only incidentally. If S. 18 
of the Act applies to the facts of the case then the 
language of that section itself make3it clear that 
the provisions of S. 11 (3) shall be applicable. It 
appears to me immaterial in this context as to 
whether the sub.lessees’ interest fell with the fall 
of the lessee’s interest wbon the decree or order 
of the Small Causes Court was made or the 
notice to quit giv6n. The peouliar definition oi 
a tenant under the Rent Control Act as including 
"a person who continues in possession even alter 
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the termination of the tenancy in his favour” 
impels me to the conclusion that it is inconsequen. 
tial whether under the Common law or under 
the Transfer of Property Act the tenant’s interest 
fell or disappeared. It may have fell or dis¬ 
appeared under the Common law or under the 
Transfer of Property Act. Both under the Cal¬ 
cutta Rent Ordinance, 1946, whioh was the govern¬ 
ing law on the subject from the 1 st day of ootober 
1916 till theSOth November 1943 as well as under 
Rent Control Act, 1948, which is the governing 
law since 1st December 1918 the definition of a 
tenant includes a person who continues in posses¬ 
sion after the termination of tenancy in his 
favour. This termination of tenancy according 
to my interpretation of S. a (11) of the Aot may 
be the result of a notice to quit or operation of 
law or even a deoree or order of Court. The 
Statute does not put any limitation or qualifica¬ 
tion as to how the termination has to take place 
■whether by aot of parties or by decree or order 
of Court or by operation of law. The only limi- 
tation is that he must not have lost possession. 
As long as the test of possession is satisfied, he is 
a tenant within the extended meaning and 
definition provided under S. 2 (ll) of the Aot. 
Therefore in my judgment such a person must 
be regarded as a tenant even though his tenanoy 
has been terminated by any cause whatever so 
long as he continues in possession and the posses, 
sion has not been recovered by the landlord from 
'him. 

[ 16 ] Suoh a result of the construction whioh 
makes the word tenant inolude an ex-tenant is not 
altogether unknown in the legal history and expe¬ 
rience of Rent Registration Aote both in this coun. 
try as well as in England. Reference may be made 
in this connection to the observations of Bankes 
L. J. at p. 64 and Sorutton L. J. at p. 58 in the 
decision of the Court of Appeal in Remon v. City 
of London Real Property Co., reported in ( 1921 ) 
IK. B. 49: (89 ir.J.K.B. 1106) and to the observa¬ 
tions of Lord Atkin at p. 1099 in the judgment 
of the Judioial Committee of the Privy Counoil 
in the Karnani Industrial Bank Ltd. v. Satya 
Niranjan Shaw reported in 82 o. W. n. 1093: 
(A. I. B. (16) 1928 p. 0 . 227). Rankin J. also 
held in Bithaldas v. Lalbehari Dult <£ Sons, in 
26 0. W. N. 967 at pp, 969-70 : (A. I. R. (9) 1922 
cal. 891) under the old Caloutta Rent Aot of 1920 
that the term tenant was ueed in a speoial sense 
and inoluded a person whose tenancy had ex¬ 
pired even before that Act came into operation 

and who could olaim benefit under the said 
Aot. 

[ 16 ] The landlord defendant Sailen could have 
executed the deoree and might have recovered 
in Buoh execution from the plaintiffs 
•nd the Ghose defendants before the Rent Control 


Aot of 1948 came into operation, But the moment 
that Act of 1948 came into force on 1st December 
1948 by the combined operation of 8. 2 (ll) and 
S. 13 of the Aot the plaintiffs in my judgment 
must be deemed to be direct tenants as contemplat¬ 
ed by s. 13 of the Statute. It is true that thereby 
the landlord loses his vested right to execute the 
decree or order i. e., the right that vested in him 
on the passing of such decree or order under the 
law prevailing before 1st December 1948. But the 
legislature has the power to override vested 
rights and while it is settled law that such vested 
rights must be taken away only by express words 
I find such express words in s. 13 of the Aot when 
it uses the language “notwithstanding anything 
contained in any other law for the time being in 
force". In other words, though the law for the 
time being in force might have entitled a land¬ 
lord to execute his decree for possession against 
his tenant in suoh a manner as to oust and evict 
also the sub-tenants and in this case might have 
therefore enabled the landlord defendant Sailen 
to execute his decree before the Rent Control Act, 
1948, came into force, he lost such right the day 
when the Aot oame into operation and in my 
judgment S. 13 should be applied notwithstanding 
such law and notwithstanding the faot that by 
so applying landlord defendant Sailen’s vested 
right is infringed. 

[17] It may not be out of place hero to re¬ 
fer incidentally to a certain aspeotof the nature 
of tenancy understood in the extended sense of a 
tenant under 8. 2 (ll) of the Act as a person who 
continues in possession even after the termina¬ 
tion of the tenanoy in his favour. Suoh a tenant 
has sometimes been described as a “statutory 
tenant” an expression severely critioised by 
Bankes L. J. in Reeves v. Dean , (1924) l k. 
B. 686 at p. 690 and about whioh expression 
Sorutton L. J. olaimed the authorship and felt 
''impenitent" according to the report of the same 
case in 93 L. J. K. B. 203 at p. 207. Bankes L. J, 
at p. 693 of (1924) 1 K. B. 685 observes without 
deoiding the question that the statutory tenant 
while could not assign his right may still be en¬ 
titled to sublet. But the question whether the 
statutory tenant oan sublet or assign does not in 
my view arise in this oose and I do not propose to 
express any opinion on that question in this case. 
Hero the Ghose defendants who were the tenants 
sublet for a period not less than seven years 
within the meaning of a. 18 , Rent Control Aot 
of 1948. The deoree or order of the Small Causes 
Court either of 8th Deoember 1947 or of 2 nd 
March 1948 did not make the Ghose defendants 
any the less tenants beoause they continued 
and still continue in possession within the mean, 
ing of 8. 2 (ll), Rent Control Aot, 1948. The plain¬ 
tiffs in this oase became sub-lessees long before 
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the decree or order of the Small Causes Court 
and therefore the Gbose defendants did not in 
this case, as statutory tenants in the sense of 
tenants continuing in possession after the termi¬ 
nation of tenancy in their favour, sublet the pre¬ 
mises to the plaintiffs. That sub-letting was done 
before the tenancy of the Ghose defendants bad 
been terminated by the decree or order of the 
Small Causes Court, and ex concessis such sub- 
lettmg continued thereafter and still continues. 

[18] Mr. Sen’s nest submission is that on the 
basis of the plaint, the plaintiffs are not persons to 
whom the premises could have been "lawfully 
sublet” within the meaning of 3. 11 (3) of the Act 
because a major portion had been sublet to them 
without tbe necessary consent in writing of the 
landlord. I am afraid this argument suffers 
from a great fallacy. The fallacy in my opi¬ 
nion is this. Section 13, Rent Control Act 1948, 
makes no difference between lawful subletting 
and unlawful sub-letting. Tbe distinction be- 
tween lawful and unlawful sub-letticg under 
8. 11 of tbe Act has no place in my judgment 
on a construction of 6. 13 of tbe Act and that 
for the very simple reason to be found in 
the express words of S. 13 'notwithstanding any- 
thing contained in thi3 Act.” Effect must be 
given to those words and the only way such 
effect can be given is by saying that even though 
there was unlawful sub-letticg and it was for a 
period not less than seven years as contemplated 
in S. 13 of the Act even then the sub-lessee will 
be deemed to be a tenant holding directly under 
the superior landlord. It is only after a sub-lessee 
is bo deemed to be a direct tenant that tbe pro- 
visions of s. 11 (3) become applicable to him. In 
other words, my construction is that a sub-lessee 
can be a direct tenant in two ways under the 
Act of 1948 One is under S. 11 (3) of the Act 
where the premises have been "lawfully sublet” 
within tbe meaning of S. 11 of the Act e. g., 
where there is no breach of proviso (b) (i) or (ii) 
of 8.11 (l) of the Act. and where the interest of the 
tenant has been lawfully determined except in 
the case provided for in proviso (f) of 8. 11 (l) 
of the Act. That is one way by which a sublessee 
can be a direct tenant of the superior landlord. But 
the other way in which a sub-lessee can become a 
direct tenant of the superior landlord is under 
B. 13 of the Act where the sub-leEsee has been 
a sub-lessee for a period of not less than seven 
years as contemplated therein notwithstanding 
the fact that such sub-leesee ha3 been a sublessee 
in breach of proviso (b) (i) or (ii) of S. 11 (l) of 
the Act. That is the meaning I attribute to the 
words "notwithstanding anything contained in 
this Act” appearing in 8. 13 of the Act. 

[ 19 ) This disposes of all the arguments made 
before me and I answer tbe second part of the 


issue in the negative. I hold, therefor, that the 
plaintiffs are entitled to relief under S 13, Rent 
Control Act, 1948, aod they shall be deemed to be 
tenants Loldmg directly under defendant Sailen 
on the same terms and conditions as they did 
under the Ghose defendants in respect of the 
portions of the said premises in their possession 
and occupation. There will be therefore judg¬ 
ment for the plaintiffs accordingly. There will 
also be a declaration in terms of prayer (l) of 
the plaint and an injunction in terms of prayer 

(3) of the plaint. The plaintiffs will aleo be entitl¬ 
ed to the costs in this suit. 

B.G.D. Suit decreed. 


A. I. R. (37) 1950 Calcutta 156 [ C . N. 48 .) 
Harries C J. 

Sachindra Nath—Petitioner v. Jadunath 
Roy and others—Opposite Party. 

Civil Rule No. 428 of 1949, Decided on 9th November 
1949. from order of 1st Addl. Sub-Jude, Burdwan, 
D/-6tb December 1948. 

Tenancy Laws—Bengal Tenancy Act (VIII[8]of 
1885), S. 174(5), Proviso—Deposit when may be made 
- Deposit required under the proviso to S. 174 (5) 
need not be made within limitation, but it can be 
made at any time belore the appeal is admitted : 83 
C. L. J. 389, Foil.; 41 C- W. N. 1899, Expl. [Para 5] 

Jajneswar Majumdar and Sa\lendra Nath Banerjee 

—for Petitioner. 

Saurindra Narayan Ghose—lot Opposite Party. 

Order.—This is a petition for revision of an 
order of a lower appellate Court dismissing an 
appeal from an order of a learned Munaif refus¬ 
ing to set aside a sale under S. 174, Bengal 
Tenancy Act. 

[2] It will be unnecessary to deal with the facts 
of the case in any detail because the case was 
disposed of on a point of limitation. 

[31 Admittedly the last day for preferring an 
appeal to the lower appellate Court was 28nd March 
1948 . On that date the appellant presented the 
appeal, but he did not deposit in Court the amount 
recoverable in execution as required by the proviso 
to S. 174 (5), Bengal Tenanoy Act. The Court 
made the following order - that the appeal be 
registered and the appellant was direoted to de¬ 
posit the amount recoverable in execution of the 
decree within limitation. The amount recoverable 
was not deposited for some little time and indeed 
could not have been deposited within limitation 
beoause the case was filed on the last possible 
day. 

[ 4 ] Before the lower appellate Court a point 

was taken that the appeal was barred by time 
and the learned Judge relying upon a number of 
oases of this Court upheld that plea and dismiss¬ 
ed the appeal. • , 

[ 5 ] Before me it has been contended that the 
matter has now been put beyond all controversy 
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by a recent decision of this Court in which it was 
expressly held that the deposit required under 
the proviso to S. 174 (5) need not be made within 
limitation, but it could be made at any time 
before the appeal is admitted. This recent decision 
is the oaeo of Sasadhar Ghose v. Hanhar Kar, 
S3 0 w. N. 694 : (83 C. L. J. 389) in which it wa9 
held by a Benoh that the use of the word 
"admitted” occurring in the proviso to eub-s. (6) 
of s. 174, Bengal Tenancy Act, was intentional and 
the legislature provided for the deposit of the 
money to be in time if it was so done before the 
appeal is admitted by a judicial act of th>- Court. 
It followed that when the legislature had given a 
definite limit under eub-e. (6) of s. 174 that the 
deposit must be made before the appeal was 
admitted, the Court bad not only the jurisdiction 
but was bound to receive the deposit if made 
before the appeal was actually admitted. The 
Benoh further held that there was a clear distino-. 
tion between the registration of an appeal or 
admitting the memorandum on the one hand 
which was a ministerial Act and the actual admis¬ 
sion of an appeal on the other which was a judi. 
oial Act. The latter referred to the hearing under 
O. 41, R. ll, Civil P. 0., if the Court was not 
required at any earlier stage to pass any judicial 
order. 

[6] It is quite impossible to distinguish the 
faots of this case from the facts of the case before 
me and as it is a Bench decision I am bound to 
follow it. It was, however, suggested by learned 
Advocate for the opposite parties that there is an 
earlier Benoh deoision of this Court to the oon- 
trary. That is the case of Bidhubctla Dasi v. 
Ratshahib Kumud Nath Das, 41 o. w N. 1299 . 
There are some observations of Costello J. in that 
case whioh might be regarded as in confliot with 
the later Benoh deoision. But the decision itself 
is not in oonflict beoause it is quite olear that in 
that case no deposit was made at all and certainly 
not before admission, and therefore the deoision 
iteelf is not in confliot with the later oase of 
Sasadhar Ohose, (83 o. w. n 694: 83 0 . L. j. 389 ) 
to whioh I have made reference, 

[7] For these reason I am bound to hold that 
the appeal was not barred by limitation and 

therefore it should have been heard on the merits. 

[8] In the result, therefore. I would allow this 
revision, set aside the order of the lower appel. 
late Court and remit the oase to that Court to be 
heard and determined upon the merits and in 
accordance with law. The costs of this revision 
Will abide the event in the Court below, 

v,BBi Revision allowed. 


A. I. R. (37) 1950 Caloutta 197 [C . N. 49.] 
Habuies C. J. 

Sm. Sovarani Roy and another — Accused — 
Petitioners v. The King and another— Oppo* 
site Party. 

Criranal Rom. No. 523 of 1949, Decided on 11th 
November 1949. 


Penal Code «1860). S 339—Landlord preventing 
tenant from using bath-room and privy by locking 
it—Offence under S 339 is committed—Dispute of 
this kind can however be tried more suitably in 
civil Court — On tacts landlord held n>»t guilty of 
any offence as bath-room and privy were njt part 
of tenancy. 

Where a landlord by looking the door prevents a 
tenant from entering and making use of a bathroom 
and a privy whioh he is entitled to use as a tenant, 
the landlord is technically guilty of the offence of % 
wrongful restraint under S. 339, Penal Code. However, 
a dispute of this kind can be trit-d far more suitably in 
a civil Court than in a criminal Court : (Para 4] 

[Hrld on the evidence in the case that as it was not 
established beyond reasonable doubt that thebath room 
and the privy were part of the tenanoy the landlord 
was not guilty of any offence.) [Paras 11 and 12] 

Annotation.—(’46-Man). Penal Code, S 339 N. 1. 

S, S, Mukherjee and Prxtxbhusan Barman 

— for Petitioners. 

Jitendra Mohan Bancrjee—ior the Crown, 

Amaresh Chandra Roy—for Opposite Party. 

Order. —This ie ft petition (or revision of an 
order of a learned Presidency Magistrate con- 
vioting the aooused persons of an offence nnder 
8. 841, Penal Code and sentencing eaob of them 
to pay a fine of Rs. 60 and in default of pay¬ 
ment of the fine each to undergo simple impri¬ 
sonment for one month. 


iaj now mis dispute oouid he made the sub¬ 
ject matter of criminal proceedings I find it 
difficult to understand. The learned Magistrate 
seems to think that it was not a oivil dispute. 
But if ever there was a oivil dispute this is one, 

[ 3 ] Shortly the case of the oomplainant was 
that he was the tenant of oertam rooms of the 
ground floor and of the first floor of the premises 
concerned, no. 810 Ohittaranjao Avenue. Aoiord- 
ing to him there were on the first floor a bath¬ 
room and a privy whioh he as tenant used. 
He went away according to bis evidence on the 
last 8 araswati Puia day and on returning the 
next morning found that the door of the bath- 
room and the privy on the^rat floor had been 
padlocked. This he said restrained his move, 
menrsand accordingly he made a complaint 

under s 841, Penal Code. That section is in these 
terms: 

_ n '' uw I 6 | r ;v, Wr °" R , fdly ” 5 ‘ rainB aQ y Person, shall be 
punished with simple impriaonmeuv for a term whioh 

k T < , ra0Q ‘ h ’ or whh floa * hl0h 

extend to five hundred rupees, or with both.*’ 

And wrongful restraint is deBned in 8 . 339 
Penal Code as: 


"Whoever voluntarily obattuota anj person so aa to 
prevent that poraon from proceeding In any direction 
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which Shat person has a right to proceed, is said wrong¬ 
fully to restrain that person.” 

It is to be observed that there is an exception to 
S. 339 to the effect that 

‘‘the obstruction of a private way over land or water 
which a person in good faith believes himself to have a 
lawful right to obstruct, is not an odence.” 

[ 4 ] It is quite clear that these sections are 
framed wide enough to cover a case of this kind. 
But I imagine that the framers of the Penal 
Code envisaged a very different class of case where 
the freedom of movement of a person had been 
affected not by locking a door bat by other 
means. However, if it could be shown that the 
complainant had been prevented from entering 
a privy and bathroom of which he wa3 a tenant, 
‘there would technically be an offence under this 
section. However, it appears to me that a dis¬ 
pute of this kind could be tried far more suit¬ 
ably in the civil Court than in a criminal 
Court. 

[ 5 ] As many a3 thirteen witnesses were called 
to show that the complainant was entitled to use 
this privy and bathroom; bat I think that all 
the witnesses but the complainant can be elimi¬ 
nated from consideration. A 3 an example, 
Panchu Gopal Chai, P. w. 7, a milkman who 
Eeems to deliver milk to the complainant gave 
evidence that the complainant used the privy 
and the bath on the first floor. How on earth 
would milkman know what privy the tenant of 
a house used. Other witnesses were guests and 
such like, and it would appear that if the evi¬ 
dence of these persons be accepted the complain¬ 
ant received his milk and apparently received 
most of hi3 gaests in the bathroom or the privy. 
Not one of these witnesses except one say that 
they used the bathroom or the privy themselves 
which they might have done if they were guests. 
I imagine that guest3 would have very little 
knowledge about the sanitary arrangements of a 
house unless they found it necessary to make use 
of such arrangements while they were guests. 
But nobody says that he had ever used the bath¬ 
room or the privy except Subodh Sen, P. w. 12 , 
who says that he once used the bathroom himself. 

[6l This case must stand entirely upon the 
complainant’s evidence as the other evidence is 
not worthy of consideration. The complainant in 
his examination-in-chief stated: 

‘‘I am a tenant under accused No. 1 in respect of the 
entire first-floor of premises No. 310 Chittaranjan Ave¬ 
nue. Accused 2 is her husband and accused 3 is their 
Eon. There b a privy and bath in the first-floor. 
I have been using this privy and bath in the first-floor 
since I went there as Unant. I have a dispensary on the 
ground floor and there is a latrine and water Up for use 
of my patients and compoundera.” 

( 7 ] That is all the evidence as to the nature of 
this tenancy and the accused in their written 


statement deny that this privy and bathroom 
were included in the tenancy. 

[8] There are features which would suggest that 
this bathroom and privy were not part of the ten¬ 
ancy. There are apparently two staircases leading 
up to the first and upper floors and the oomplain. 
ant who was a tenant of the first floor had the 
exclusive use of the western staircase. The privy 
and the bathroom concerned however opened off 
the eastern staircase. Further there wa3 a privy 
on the ground floor and doubtless there could be 
arrangements for bathing as there wa3 a water 
tap there. The privy and the bathroom therefore 
were not essential for the nse of a tenant of the 
first-floor and the whole or part of the ground, 
floor. 

[9] Further, the case for the complainant is 
very odd. Why should the accused suddenly lock 
him out of his privy and bathroom? The sug- 
gestion made was that this was part of the harass, 
ing conduct of the accused to compel the 
complainant to pay more rent or vacate the 
premises. 

[10] Can a Conrt upon suoh evidence find with 
any certainty that thi3 privy and bathroom formed 
part of the complainant’s tenancy? It seems that 
there is considerable enmity in this case. For ex¬ 
ample, the complainant’s first supporting witness 
Gosaidas Bai, P. w. S, was the brother-in-law of 
accused 2 and he gives evidence supporting 
the complainant, he being a person who lived 
across the road from this house. This witness 
in cross examination denied enmity with accused 
2 . But quite obviously he would not have 
given evidence against bis brother-in-law unless 
there was enmity and when there is enmity these 
cases have to be examined with the very greatest 


care. , . 

[11] On the evidence of the complainant stand¬ 
ing by itself I do not think that it can be said 
that it was established beyond all reasonable 
doubt that this bathroom and privy were part of 
his tenancy. He might have been allowed to U3e 
it a 3 it was on the first-floor in which he was 
tenant of certain room?. But the U3er may have 
been &3 a licensee, in which case the right to us© 
the privy and the bathroom could be terminated 

at any time. , T 

[12] In spite of what the Magistrate think3 1 

am still of opinion that this was pre-eminently a 
case to be decid ed by a civil Court and not a crimi¬ 
nal Conrt, and in my view the evidence is not 
sufficiently convincing to sustain a conviction on 


riminal charge. 

13 ] That being so, I would allow this petition, 
aside the convictions and sentences and acquit 
accused. The Rule is made absolute. 

14 ] I am now informed that a civil suit has 
n instituted by the complainant and this 1 - 
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undoubtedly the proper course for him to follow 
and the decision of the criminal case upon the 
evidence before the learned Magistrate cannot in 
any way affect a decision of the civil Court on 
the evidence tendered before that Court. 

K.s. Accused acquitted . 


A. I. R. (37) 1980 Calcutta 159 [C. N. 60.] 

HaRBIES 0. J. AND SarKAH J. 

Province of West Bengal — Defendant — 
Petitioner v. Midnapore Zemindary Go. Ltd . 
— Plaintiff—Opposite Party. 

Civil Rule No. 594 of 1949, Decided on 3rd Novem¬ 
ber 1949, from decree of Sub-Judge, Berhampore. D/- 
27th January 1949. 

Indian Independence Order (1947), Arts J3 (2), 9— 
Hospital housed in a house situate in Murshidabad 
district—Hospital serving residents of that district 
only—Rent of hospital accruing due before partition 
of Bengal is payable by Province of West Bengal. 

Where a hospital which was housed in a housa 
aituato in Murshidabad district served the residents of 
that district the rent of the house which had accrued 
duo before partition of Bengal and which was payable 
by the old province of Bengal became, under Art. 8 (2), 
payable by the Province of West Bengal. The term 
financial obligations’ need In Art. 9 has a restricted 
meaning and it does not oover an obligation to pay 
rent. The obligation to pay rent Is purely a contrac- 
tual obligation which ia covered by Ait. 8 (2). Art. 8 
(6J will not cover suoh a case. [Paras 9, 10J 

Chandra Sehhar Sen and Jajneswar Majumdar— 

j . __ _ for Petitioner. 

Jnanenara Nalh Mukherjee— for Opposite Party, 

Harries G. J. —This is a petition for revision 
of a decree for Rs. 300 made in favour of the 
plaintiff by the Court of Small Causes at Ber- 
hampore. 

fa] A suit was brought by the opposite party 
for reoovery of rent of a certain house for the 
period April 1946 to August 1946 at the rate of 
Re. 55 per month and also for the period April 
and May 1948 at the same rate together with 
damages amounting to Be. 84/6. It appears that 
the petitioners who were the tenants admitted 
liability for the rent fallingdae in April and May 
1948 and the whole contest between the parties 
was confined to the liability for rent for the period 
April 1946 to August 1946. Eventually the learned 
Bmall Cause Court Judge held that the peti. 
tioners were liable for rent for that period toge. 

o “, a flum of HS. 25 by way of damages. He 
accordingly passed a decree as I have said for 
BS, 800, 

[8]I The petitioners have contended before us 
ttat the provmoe of West Bengal was not liable 
tor this rent and that the suit had been impro- 

^ ains ‘ The property which 
was Uj 0 subject matter of the olaim for rent was 
atoate in the Murshidabad distriok whioh wbb 
allotted on partition to West Bengal. It is the 


contention of the petitioners before us that the 
house which was let for the purposes of a hospi¬ 
tal served not ODly persons resident in the 
Murshidabad district but also persons resident in 
adjoining districts which fell to Eastern Pakistan 
on partition. It is to be observed however that 
the petitioners apparently called no evidence to 
show that this hospital served any area other than 
areas situate in the Murshidabad district. Further 
it would appear as if the petitioners admitted that 
the purposes served by this hospital after the 
partition were exclusively the purposes of We 3 t 
Bengal because the petitioners admitted liability 
for the rent in April and May 1948 which wa3 of 
course rent which had acorued due after the parti¬ 
tion. I do not think therefore that it can now be 
alleged by the petitioners that this hospital served 
any districts other than districts allotted to West 
Bengal on partition. 

[4] Mr. Chandra Sekhar Sen on behalf of the 
petitioners has relied upon Art. 8 (a), Indian Inde¬ 
pendence Order, 1947 , and he has urged that this 
Artiole clearly shows that the liability for this rent 
rests on the Government of Eastern Pakistan and 
not on the Government of West Bengal. It would 
indeed be strange that the past liability for rent 
Bhould be that of Eastern Pakistan when the 
house never became part of Eastern Pakistan on 
partition. Nevertheless, that is the argument 
which has been addressed to us on behalf of the 
Provincial Government. 

[6] The Artiole in question i9 in these terms: 

Any contract made on behalf of the Province of 
Bengal before the appointed day shall, as and from 
mat day, 

.. W ,f the oont T ao f is ,ot purposes whioh as from 
that day are exclusively purposes of the Province of 
West Bengal be deemed to have been made on behalf 
of that Province inatoad of the Province of Bengal; and 

nn k kW? ““ be deemed ‘0 have been made 
on behalf of the Province of East Bengal instead of the 
Province of Bengal and all rights and liabilities whioh 

shin °f T? aoo ' ue Dnder an y such contract 

n, r hi1' t °" hloh ‘ h °y wonld have been 
'abNiUes of the Province of Bengal, bo rights 

v nM 0f E^t R n o P , r0ViD ( ?. a °‘ WeBt Bengal or lhe 
71000 of haat Bengal, as tho case may be.'* 

[6] It is dear from this Artiole that if the 
purposes for which the oontraot was made were 
after the appointed day the exclusive purposes of 
the new Province of West Bengal, then the pro¬ 
vince of West Bengal would be liable though the 
contract was made with the old Province of 
Benga whioh had been partitioned. It ia further 

vToSf 4 / wS h0 ..°?“ traot doe3 not fal1 within 

nfw 8 1 ! 3 8 i be liabUi *y fa y reason of Art. 8 ( 2 ) 
(b) falls on East Bengal or Eastern Pakistan. 

arg ? me , n i if that as the case does not 

[7] As I have said earlier, it was never the 
case of the Provincial Government that thi* 
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hospital which was housed in the house in question 
served any district which is now part of Eastern 
Pakistan, and as I have pointed out the Pro¬ 
vincial Government seemed to have admitted the 
contrary in paying the rent due after the parti- 
tion and that they would only he liable if after 
the partition the hospital was exclusively for the 
purposes of West Bengal. It seems to have been 
assumed in the Court below that before partition 
this hospital was maintained exclusively for the 
purposes of certain districts which on partition 
fell to West Bengal, and if that be so I think 
there can be no doubt whatsoever that Art. 8 
( 2 ) (a), Indian Independence Order applies and 
that West Bengal would be liable for all rent 
accruing due after the partition and, as I have 
said, the rent which accrued due after the parti¬ 
tion has actually been paid by the Province. 

[8l Mr. Sen however contended that the Pro- 
vince could not be made liable for rent which 
had accrued due before the partition. But it seems 
to me that the terms of the Article makes the 
Province which is liable for the rent after the 
partition liable for the rent wbioh accrued due 
before the partition, because Art. 8 (2) provides 

*'alfrights and liabilities whiob have accrued or may 
accrue under any such contract shall, to the extent to 
which they would have been rights or liabilities ol the 
Province of Bengal be rights or liabilities of the Pro¬ 
vince of West Bengal or the Province of East Bengal, 
as the case may be." 

[9] As I have already pointed out, this is a 
liability which becomes the liability of the Pro- 
vince of West Bengal under Art. 8 (2) (a), Indian 
Independence Order as the purposes of tbe hos- 
pital on independence day were exclusively the 
purposes of West Bengal. That being so the rent 
which had accrued due before independence and 
which was payable by the old Province of Bengal 

became under this Article payable by the Pro¬ 
vince of West Bengal. 

[iol Mr. Sen however next urged that effect 
must be given to sub-cl. (6) of Art. 8, Indian 
Independence Order. That clause is in these 


tG -The provisions of this Article shall have effect sub- 
I ha Divisions of Article 9 of this order; and 
hank°balances and eecurities shall, notwithstanding 
*‘“V* “-take Of the nature of contractual rights, 
t?£g Wilh as property to which Artice 7 of this 

order applies.” _ , 

[ii] Article 9, Indian Independence Order is 

int bese terms: 

“All liabilities in respect of suoh loans, guarantees 
rind other financial obligations of tbe Governor Genera^ 
fn rouDO.l or of a Province ae are outstanding imme¬ 
diately 0 before the appointed day shah astromtbat day. 
, ft t in the case of liabilities of the Governor General 
r .moil he liabilities of the Dominion of India, 

10 S’ in the case of liabilities of the province of Bengal 
bo liabilities of tbe Province of East Bengal; 


(e) in the case of liabilities of the Province of the 
Punjab be liabilities of the Province of We3t Punjab; 
and 

(d) in the case of liabilities of any Province other 
than Bengal, or the Punjab continue to be liabilities of 
that Province.” 

It is contended that this clause will cover con- 
traotual obligations and will cover liabilities for 
rent such as exist in this case. The obligation 
to pay rent is in one sense a financial obligation 
but I think it is clear that tbe words 1 and other 
financial obligations of a Province” in Art. 9 
must be construed ejusiem generis with the 
words "loans and guarantees”. What this clause 
covers are loans, guarantees and other obligations 
of a like nature. Clearly, it was not intended to 
cover purely contractual obligations; otherwise 
Art. 8 bejpmes wholly worthless. It is true that 
loans and guarantees and such like are obliga¬ 
tions of a contractual nature and would be cover¬ 
ed by Art. 8 but for cl. (6) of that Article wbioh 
makes the provisions of Art. 8 subject to the 
provisions of Art. 9 and further makes bank 
balances and securities, which are also contractual 
obligations, property to which Art. 7 applies. In 
other words, ol. (6) exempts from the operation 
of Art.8 certain contractual obligations whiob are 
dealt with in Articles 7 and 9. Unless the Court 
is satisfied that the obligation to pay rent for 
bouse is a "financial obligation” as the term is 
used in Art. 9 then quite clearly Art. 8 will 
apply. If the obligation to pay rent was a finan¬ 
cial obligation within Art. 9, then of course by 
reason of Art. 9 (b) the Province of East Bengal 
or Eastern Pakistan will be liable. But as I 
have said previously the term "financial obliga¬ 
tions" used in Art. 9 must be given a restricted 
meaning. The obligations must be of a nature 
similar to the obligations which are set out pre- 
viously in that section. In my view, tbe obliga¬ 
tion to pay rent for these premises is a purely 
contractual obligation wbioh is covered by Art. 8l 
and as from Indepenence day tbe purposes of 
the letting of the house were exclusively the 
purposes of West Bengal, then West Bengal is 
liable for rent which accrued due from the old 
Province of Bengal before partition. That to 
my mind is clear from the terms of Art. 8, sub- 
ol. (2). If after Independence day the purposes 
of the contract oan be regarded as exclusively 
the purposes of the new Province of West 
Bengal then West Bengal is liable for what accrued 
due under this contract before partition. 

[ 12 ] It may be that the case was not presen. 
ted properly before tbe lower Court and tbe truth 
may be that areas now failing within Eastern 
Pakistan may have been served by this hospital 
as well as areas wbioh fell within West Benga 
on partition. That is what is suggested in argu¬ 
ment before us; but as I have pointed out that 
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involves investigation into evidence and facts 
and such a oase does not appear to have been 
made in the Court below and therefore cannot 
in my view be made in revision here. It seems 
to have been presumed, if not conceded, in the 
Court below that the area served by this hospital 
fell exclusively to West Bengal on partition. 

fl3] For the reasons which I have given, I 
am satisfied that the view of the lower Court is 
eight and that the Province of West Bengal is 
liable for rent for the period April to August 1946 
which was of course rent whioh accrued due 
before partition. 

[14l That being so, this petition fails and is 
dismissed. The Buie is discharged with C 09 ts. 

[15] Let the counter affidavit filed in Court 
today be kept on the record. 

Sarkar J.—I agree. 

D.H. Petition dismissed. 


* A. I. R. (37) 1930 Calcutta 161 [C . N. 51.] 
K. C. CHONDER AND GUHA JJ. 

Sm. Champa Devi — Accused—Petitioner v. 
Babulal Goenka—Opposite Parly. 

Oriminal Revn. No. 924 of 1949, Decided on 9th 
Dooember 1949. 

* Criminal P. C. (1898), S. 342 _ Applicability- 
Accused appearing through lawyer — Personal 
appearance exempted — Personal examination ol 
accused under S. 342 is not necessary —Failure to 
call upon accused does not vitiate trial, 

Seotion 342 does not governs.205,CriminalP.C., as 
It aUo does not govern S. 540A and in a case in which 
the acoused is represented by a pleader in accordance 
with the permission granted by the Court, it is not 
neoeBBary to oall upon the accused to be personally 
present to be examined under S. 342, Criminal P. C. 
Pail are to oall upon the accused to be present for beimr 
examined doea not vitiate the trial: A. I. R. (21) 1934 
Bom. 212 Rel. on; A. I. R. (32) 1945 Cal. 432, Doubted 
and Explained ; A. I. R. (14) 1927 P. C 44, Ref. 

Annotation: (’49-Com.) Criminal P.C., S.^342 N^3 
ana 35. 

S. S. Mukerjte — for Petitioner. 

Order—This rule was issued by our learned 
brother Sen J. on the petition of one Srimati 
Champa Devi who waa an aooused under trial 
on a charge under s. 823. Penal Code, before a 
Presidency Magiatrate of Calcutta on the oom. 
plaint of one Babulal Qoenka, the opposite 
party. As our learned brother thought that the 
rule should be disposed of by a Divisional Benoh 
it has been placed before ua under the orders 
of my Lord the Chief Joatice. 

[ 2 ] The i petitioner ia a purdanaahin lady not 

* fe “ ® aid < in Caloutta. She applied to 
the Magiatrate for permission to appear by an 

bfthe M 6 W ? r . i8htly , granted BU0h ^“^ion 
by the Magistrate and was appearing through 

er lawyer. Then, an application was filed be. 
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fore the Magistrate by the complainant opposite 
party asking that she should be required to 
attend personally to be examined under 8. 342, 
Criminal P. C. The petition was rejected by the 
trying Magistrate. The complainant came np 
before this Court and our learned brother Sen J. 
was of the opinion that tlie order of the Magis- 
trate should be eet aside. Obviously, it appears, 
he was of the opinion that in view of a decision 
in the case of Adeluddin v. Emperor, 49 o. w. N. 
537 : (A. I. R. (32) 1945 Cal. 482: 47 Or. L. J. 302), 
by a Divisional Benoh of this Court consisting of 
Lodge J. and our learned brother himself, it waa 
essential that the acoused should be present at 
the time of the examination under S. 342, Cri- 
minal P. C. It appears that the previous petition 
was not with notice to the acoused. When the 
accused came to know of it ehe filed the present 
petition and obtained this rule from our learned 
brother who has now sent it to a Divisional 
Benoh as a consideration of other Divisional 
Bench deoision3 arises. 

[3] Under 8. 205, Oriminal P. 0., whenever 
a Magiatrate issueB a summons he has the power 
to dispense with personal attendance of the 
aocused and permit him to appear by a pleader. 
This is subject to two qualifications, one con- 
tained in sub-s. ( 2 ) of the same seotion, namely, 
that if the Magistrate considers the prtsenoe 
of the acoused necessary at any stage he has 
got the power to direct personal attendance of 
the acoused and even to enforoe the same. It 
must be made dear that in the present oase the 
Magiatrate has not considered this to be neoes- 
sary. The other is under S. 366, eub-s. ( 2 ) whioh 
lay8 down that if a Magistrate passes a judg. 
ment of oonviotion in whioh the sentence is of 
imprisonment, then the accused is to be oalled 
upon to attend, personally to hear the judgment 
even if that aooused had been previously per. 
mitted to appear by an agent. There is nothing 
in 8. 342 itself whioh requires the personal 
attendance of the accused. Seotion 342 is a seo¬ 
tion whioh offers an opportunity to the aooused to 
explain the oircumstances appearing in evidence 
against him which the Magistrate considers as 
requiring suoh explanation and also to say what 
he has got to say generally about the oase. This 
is the basio principle of s. 342. The section also 
enables the Magiatrate at any stage of the pro. 
ceedings to examine an accused person obviously 
to dear up any difficulties and the eeotion 
makes it incumbent upon the Magiatrate to hold 
an examination generally on the case at the 
dose of the proaeoution case. As this is for the 
purpose of enabling the Magistrate to know 
wba the acoused has got to say and further to 
enable the aooused to given an explanation it 
does not appear to us to furnish any sufficient 
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reason wby the accused should be compelled to 
be present if either the Magistrate does not 
think the presence of the accueed necessary or 
the accused himself does not think that his 
presence is necessary to offer some explanation. 
The explanation may as readily be given by an 
agent as by the accused himself from the dock 
and in a majority of cases practically what 
happens is that the accused even when in the 
dock says nothing and subsequently files a 
written statement drawn up by a lawyer. So, 
we do not eee wby even from practical consi¬ 
deration there i3 necessity for an insistence upon 
the presence of the accused. 

[4] In the decision reported in the case of 
Adeludain v. Emperor, 49 0 W. N. 537 : (a.I.r. 
(32) 1945 cal. 482 : 47 cr. L. J. 802), no reason 
was unfortunately given and the other provi- 
sions of the Code were not examined. That was 
a case in which one of the accused in a joint 
trial with other accused persons had been 
allowed to be represented by a pleader. Subse- 
quently in an appeal taken against an order of 
conviction a point was raised that 8 . 342, Crimi- 
dal P. C., bad not been complied with as the 
accused bad not been personally examined. It 
was in tbis connection that the question was 
examined under 8. 640A, Criminal P. C. In such 
a case, on the state of authorities at that time, 
it could be urged that there should be an exami¬ 
nation of the accused, but none of the previous 
authorities had laid down that there should be 
personal examination of the accused. 

[6) In view of tbe decision in the case of 
Abdul Rahman v. Emperor, 64 I. A. 96: (A.I.R. 
(14) 1927 P- 0. 44 : 28 Cr. L J. 269), it is very 
doubtful whether the decisions of the Courts as 
to tho mandatory nature of 8. 342, Criminal P. C., 
may not have to be thoroughly reviewed as in 
that decision a test had been laid down by tbe 
Judicial Committee to decide whether violation 
of a particular provision of the law would 
altogether vitiate tbe trial or be a curable irre¬ 
gularity if there is no failure of justice. Wbat- 
ever may be the state of authorities under 8.342, 
Criminal P. C., there is no case in which, except 
that reported in Adeluddtn v. Emperor , 490.W.N. 
697: (A. I. R. (32) 1945 Cal. 482 : 47 Or. L. J. 802), 
referred to above, it has been held that absence of 
a personal examination of an accused when he is 
represented by a pleader is also a violation of 
8. 342. 'Where 8. 842 speaks of an accused, it 
must be taken, if the accused is represented by 
a pleader, that the accused means the accused 
as represented by his pleader. We are unable 
to agree with the opinion that even under 
8. 5 to A the appearance of an accused person 
represented by a pleader is essential for bis ex¬ 
amination under 8. 842, Criminal P. 0. We 


hold that 8. 366, sub-s. (2) governs both 8s. 504A 
and 205 but s. 342 governs neither. 

[6) We would have referred this matter to a 
Full Bench as, in our opinion, the decision in 
the case of Adeluddin v. Emperor, 49 c. w. N. 
537 : (A. I R (32) 1946 Cal. 482 : 47 Cr. L. J. 302) 
is not correct, but in the present case it is not 
necessary to do so because tbis is not a case in 
which one out of several accused persona was 
allowed under S- 640A to be represented by a 
pleader. In the present case, tbe permission 
was granted under S. 205, Criminal P. C., as we 
have pointed out, aDd we have pointed out 
that in tbe Criminal Procedure Code there are 
two provisions for ordering subsequent personal 
attendance of the accused after an order dis¬ 


pensing with such attendance has been previ¬ 
ously passed under 8. S05 of the Code. Neither 
of these two applies in tbe present case. As far 
as the authorities are concerned, the cases of this 
Court reported in In the matter of Eiran 
Chandra, 6 C W. N. lix, Devendra Nath v. 
Narendra Nath, 14 0. W. N- cxxxi and Raj 
Rajeshwari Devi v. Emperor, 17 C. \V. N. 1248: 
(23 I C. 489 : 16 Cr. L. 1. 281), clearly support 
what the Magistrate did in dispensing with the 
personal appearance of the accused in the 
present case at tbe initial stage. All these deoi- 
sions have been reviewed by us in a case recently 
in the Divisional Bench, as yet unreported, the 
case being Cr. Revn. No. 649 of 1949. There is a 
decision fully applicable to tbe present case of a 
Divisional Bench reported in In re Sukhalata 
Gupta, 21 C.W.N clxviii, in which the Divisional 
Bench dispensed with the personal attendance 
of the accueed until the conclusion of the trial 


□d directed that a plea be taken through her 
leader and in caee ehe files a written state- 
lent the same may be accepted as embodying 
Br plea. In our opinion, the order passed in- 
iat case was correct and tbe same procedure 
jould bave been followed in the present case. 
[ 7 J This view receives support also from eucb 
high authority as Sir John Beaumont in a 
decision reported in Emperor v. Jaffar 
[assum, 85 Cr. L- J. 1036 : (A I. B. (21) 1934 
om. 212). In that case in wbiob it wae said 
iat want of personal examination of an accnBea 
[lowed to be represented by a lawyer vitated 
» trial, the High Court of Bombay held that 
. 205 was not controlled by 8. 842, Cnmina 
». 0. and the trial was not vitiated in any way. 
'his is also the view of a Divisional Bench of 
3 i8 Court as we have already pointed out. 

[81 We, therefore, bold that 8. 842 does no i 
overn 8. 205 . Criminal P. 0., as it also dc*s 
ot govern 8. 640A and in a case in which th 
censed is represented by a pleader miaccord* 
nce with the permission granted by the CourtJ 



it ia not necessary to call upon the accused to 
be personally present to be examined under 
8. 842, Criminal P. C. The Magistrate, there¬ 
fore, in the present case acted rigbtly in refusing 
the application of the complainant opposite 
party and in dispensing with the presence of 
the accused petitioner even at the time of the 
examination nnder 8. 342, Criminal P. C. 

[9l The result, therefore, is that the rule is 
made absoluto and the order passed in Cr. Revn. 
No. 590 of 1949 set aside. 

M.K. Rule made absolute. 
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fer of the holding by the tenant, with a few 
exceptions. When the Act was further amended 
the right of the pre-emption was taken away 
from landlords and given to cosharer tenants. 
In the present case, the facts are that when a 
cosharer tenant transferred bis interest, in (sic) 
the opposite parties as landlords exercised their 
right of pre-emption, and obtained an order by 
which the interest of the cosbarer tenants stood 
transferred to them. The other cosharer tenant 
has since transferred his interest to the petitioner, 
but the opposite parties have no longer any 
right of pre-emption as "landlords,” since the 
law has changed. They claim, however, to have 
become coshareraof the tenancy as a result of the 
transfer to them of a cosbarer's interest under 
the old 8.26F, and so, to be entitled to exercise the 
right of pre emption which the new section gives 
to cosbarer tenants. 

t 2 ] The Court below accepted this ooutontion 
of the opposite parties and allowod the applica¬ 
tion for pre-emption. 

[3] On behalf of the petitioners, Mr. Atul 
Chandra Gupta has contended before us that the 
landlord oannot in law become his own tenant; 
and so, even after the transfer to themselves of 
the interest of a cosharer tenant the opposite 
parties did not become cosharer tenants of the 
holding, but continued to be 'landlords’ only. 

, M Seotion 2 (l7>, Bengal Tenanoy Act, defines 
’tenant’ as "the person who holds land under 

another person and is." Obviously, when 

a tenancy originates, the landlord and the tenant 
cannot be one and the eame person. After a 
tenanoy has come into existenoe, with say, a as 
the landlord, and B, as the tenant, ia it right to 
say that if a acquires B’a interest, or B acqui. 
re3 A’e interest—the tenauoy ceases to exist ? It 
has been held that this will depend on how far 
the law of merger will be applicable, and that 
whether the two intereete-landlord’s interest and 
tenant s interest—will merge or not, will depend . 
on the intention of the person. Thus, under the 
ordinary law of merger, where say a was the 
landlord of a tenure, and B the tenant, and A 
purchases B’a interest A may keep the tenure- 
holder’s interest separate from the landlord's 
interest, and then there will be no merger. In 
such a case, A the landlord, and B the tenure, 
holder will be considered to be different par. 
sons, within the meaning of s. 2 ( 17 ), Bengal 
Tenanoy Act. 

16] Section 22 (l), Bengal Tenanoy Aot, in¬ 
troduces a epeoial rule of merger, in providing 
that where the landlord of an oooupanoy hold- 
ing is a proprietor (sie) a tenure.holder, and 
the entire landlord’s interest and tenant’s is 
united in the eame person, the tenant’s interest 
mergea m the landlord, Seotion aa (a) provides 


A. I. R. (37) 1950 Calcutta 163 fC. N. 52.) 
Das Gupta and Guha JJ. 

National Investment Co. Ltd. % Calcutta _ 

Petitioner v. Mohendra Nath Kundu and others , 
— Opposite Party . 

Civil Rale No. 674 of 1949, Decided on 20th Septem¬ 
ber 1949, from order of Diet. Judge, Alipur. D/- 9th 
Febuary 1949. 

Tenancy Laws—Bengal Tenancy Act (VIII [8] of 
1885), S. 26F—Co-sharer tenant transferring his in¬ 
terest — Landlord exercising his right of pre-emp¬ 
tion under old section—Interest of cosbarer tenant 
transferred to landlord — Other cosharer tenant 
transferring bis interest subsequently — Landlord 
naving no right of pre-emption as landlord under 
new section — Landlord held was entitled to pre¬ 
empt a9 co-sharer under new section, 

1 0n v“ a ,‘! nanoy haBcome ioto cxlBtonce, it must in 
Jaw be held to be continuing, unless shown to have been 
extinguished, or eplit under the provisions of 8. 88, 
HoDgal Teranoy Aot; and the burden of proving that it 

d °? tW. #, TK lD th w ““•/«“ is 00 ‘he person who 
Bays this. Thus, when a landlord aoquirea part of a 

no P arlial "‘‘notion of the tenancy results; the 
tenanoy rontinnes with only this change that the land¬ 
lord and the co-sharer tenant, whose share has not been 

are D0W the lenanta of tho holding: AIR 
(29) 1942 Cal. 68 and 46 C. W. N. 853, Ref. 

tbJhold' “ ^ ‘5 nant *»MhrS“1I indun 
J g .’w he ,L a o d 0rd axeroiaed his right of pre-emp- 
tion under the old 3. 26F and obtained an order by 

the C0 ‘ Bharer “oaut Blood trane 7 - 
ferred to him. Subseqnently the other cosbarer tenant 

any rtohfK ^ m*""* T ** landlord had °° longer 

new ft C!T?“°5 f 3 “ laDdlord in v ' ew of the 
now a. 26P. He claimed however to havo become on. 

sharer of tho tenanoy as a result of the transfer to him 

hi VSifH 8 ' nter - 8 ‘ ° nder the old •‘•Hon. and so S 

thn n - tied „ ° e *° r0l8e lhe r '8 h ‘ of pre emption whioh 
the new section gives to co-sharer teoante: 

Held that tho landlord was entitled 

j.rxv 

Cl<-Qupl« md N. 0. CMarmMt 

Das Gupta J. _ Seotion as (p), Bencal 
Tenancy Act. aa enacted by the amending T 

° ri0 1 ® 28 : *J Te the immediate landlord of a^old 
i g a right of pre-emption, in the case of a trans- 
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when the occupancy raiyat's interest and a co¬ 
sharer landlord’s interest is combined in the 
same person, there will be no merger; but where 
a co-sharer landlord acquires the raiyati hold¬ 
ing by purchase at a rent sale or certificate sale 
under the Act, the raiyati interest will merge 
in his landlord’s interest, but he will have to 
pay a fair and equitable sum to the other co¬ 
sharer landlords. 

[61 It is important notice (sic) that 8. 22 
makes no provision for the case of the landlord’s 
interest and a co-sharer tenant’s interest being 
combined in the same person. 

[71 Turning now to the old S. 26 (f), Bengal 
Tenancy Act, we find that as soon a3 the land- 
lord’s application for pre-emption i3 granted, 
the right, title and interest in the holding accru¬ 
ing to the transferee, shall be deemed to have 
vested in the landlord whose application has 
been granted subject to the provision of S. 22 . 
As 8. 22 has no provisions applicable to a case 
where a landlord acquires part of the tenancy 
interest, the consequence of the above provision 
of sub-s. (6) of the old S. 26 (f) is that the op¬ 
posite parties hold apart from the landlord’s in¬ 
terest a share of the tenant’s interest. 

[8] Mr. Gupta argues that the automatic re- 
suit of this is that the tenant’s interest is wiped 
out, and the tenancy continues only for the un¬ 
transferred portion and the landlord is the land- 
lord for this altered tenancy. According to this 
argument, suppose there was a holding with a 
rent of Rs. 60 , and an area of 10 bighas, and on 
eight annas share of the tenant’s interest being 
sold, landlord in exercise of his right of pre¬ 
emption acquires this eight annas interest, the 
tenanoy will at once beoome one with a rent , of 
rs. 26 held by the owner of the unsold eight 
annas sharo under the landlord who haB exer¬ 
cised the right of pre emption. If this argument 
is not accepted, Mr. Gupta points out, the land¬ 
lord will be able to sue the co-sharer who has 
not sold, for the entire Rs. 60, even though he 
is himself liable for Rs. 25. Thi3 is certainly a 
curious position. But another curious thing will 
result, if Mr. Gupta’s argument of the automa¬ 
tic birth of a new tenancy is accepted. The 
area, in our illustration, was 10 bighas. Whioh 
portion of these 10 bighas will form the holding 
for the tenancy of Rs. 25? Obviously without a 
partition, this cannot be ascertained. The new 
tenancy with a rent of Rs. 26, will bo, therefore, 
for an unascertained portion of the former hold¬ 
ing. This is perhaps even more unsatisfactory 
than what results from the joint and several lia- 
bility of each co-sharer tenant for the entire 
rent of the holding. 

[9] I am, therefore, unable to accept Mr. 
Gupta’s argument that an automatic alteration 


of the tenancy by a process of redaction, takes 
place, when the landlord acquires part of the 
tenancy interest. Once a tenanoy has come into 
existence, it must in law be held to be cooti- 
nuing, unless 6hown to have been extinguished, 
or split under the provisions of 8. 88, Bengal 
Tenanoy Act, and the burden of proving that it 
does not exist in the same form is on the person 
who says this. There is no case here of extinc¬ 
tion of the entire tenanoy, or a splitting of the 
old tenancy into two or more now tenancies. 
Mr. Gupta’s argument i3 that part of the old 
tenancy has been extinguished by the mere faot 
of the landlord having acquired it. As I have 
stated above, the position according to the ar- 
gument will be that a tenanoy comes into being, 
but it is not known what lands it includes. This 
is a contradiction in terms. 

[101 In my judgment, when a landlord ac 
quires part of a tenancy, no partial extinction 
of the tenanoy results; the tenancy continues 
with only this change that the landlord, and the 
co-sharer tenant whose share has not beenacqui- 
red, are now the tenants of the holding. 

[Ill A somewhat similar question was consi¬ 
dered by Derbyshire C. J. and Sen J. in B. A. 
Basil v. Charu Chandra Chatterjee, 16 O.W.N. 


>3. 

[ 12 ] When they bad to deoide whether when 
co-sharer tenant acquires the entire landlord’s 
iterest, the tenancy continues the same, their 
lordships held that the tenancy continues, so 
lat even after acquisition of the landlord’s in- 
jrest, a co sharer tenant remains co-sharer 

snant. . . 

[ 13 ] In Amjat Talukdar v. Bohim Kanta 

Ihattacharjee, 46 o. w. N. 901: (a. I. B. (29) 
912 cal. 68), Henderson J. sitting singly, had 
) consider exaotly the question as is now be- 
jre us, and decided that the landlord on ao- 
uiring share of a tenancy becomes a oo-sharer 

snant. , , 

[ 14 ] My oonolusion is that the Courts below 

ightly held that the opposite parties were entit- 
jd as “co-sharer” to exeroise a right of pre- 
mption under the new 8. 26 (f). Bengal Tenanoy 

L [15] I would, therefore, discharge the Rule 

nth costs. Hearing fee 3 gold mohurs. 

Guha J. — I agree. . 

v R B Rule discharged. 

A. I. R. (37) 1950 Caloutta 164 [C. N. 63.] 
Harries 0. J. and 3- N- Banebjee J. 
Messrs. Tobacco Manufactures (India) Ltd. 
_Appellant v. Mrs. Marian Stewart — lies- 

’TrO. 0. No. 29 ol 1949, Decided on 2 nd Dewmbar 
949, against order of Commissioner forWorkmen 
Compensation, Bengal, D/- 7th February 194 . 
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Workmen’s Compensation Act (1923), S. 3 (1) — 
Compensation — Right to — Workman should be 
acting in course of employment — “Employment” 
includes things belonging to or arising out oi it. 

A workman in order to he entitled to the compensa¬ 
tion, should be acting in the course of his employment, 
that is to say, when he is doing something in discharge 
of a duty to his employer directly or indirectly Imposed 
upon him by his contract of-ervice. The word "em- 
ploymeot*' coders and includes things belonging to or 
arising out of it*. 1924 A. C. 69, Rel. on. [Para 3] 

Annotation : (‘46*Man.) Workmen's Compensation 
Act, 8 3 N. 2. 

(b) Evidence Act (1872), S. 32-Scope — Work¬ 
man on way to factory on bicycle — Accident and 
subsequent death of workman — His widow stating 
cycle given by employer to avoid late attendance — 
Statement made on what she heard from husband 
-—Statement is not admissible. 

A statement made by the widow In her evidence be¬ 
fore the Commissioner for Workmen's Compensation 
that sbe had heard from her hnsband, who was then 
dead as a result of injuries revived in an accident 
while proceeding to the factory, that the bicycle on 
which he met with the accident had been given to him 
by his employer, because otherwise he might bo late in 
attending the factory, is hearsay, as it does not fall 
within any of the sub-sections of S. 32 and, therefore, 
inadmissible. [Para 6] 

Annotation 1 (‘46-Man.) Evidence Act, S. 32 N. 1. 

Bhabts Harain Bose—lot Appellant. 

Noni Coomar Chakrabortt and Subtly Ganguly 

— for Respondent. 

Banerjee J. — This is an appeal by the em. 
ployer from an order made by the Commissioner 
for Workmen’s Compensation, West Bengal, 
awarding compensation against the employer to 
the widow of the deoeased workman in the 
following circumstances. 

[ 2 ] One Lionel Henry Stewart was a meohanic 
employed by Messrs. Tobacco Manufactures 
(India) Ltd., (who is the employer,) in its Kid- 
derpore Factory. Stewart lived in Howrah and 
bad to attend the Faotory at 8 in the morning, 
On 10th April 1947, he was going to work riding 
a bioycle. He was knooked down by a lorry 
belonging to the Civil Supplies, Government of 
West Bengal, near Pnnceps Memorial and 
received injuries. Stewart died on 13th April 
1947 from the injuries. His widow olaimed 
compensation from the employer on the ground 
that the acoident arose in course of and out of 
the employment. 

[8] The law is well established that the work¬ 
man in order to be entitled to the compensation, 
should be noting in the course of bis employ¬ 
ment, that is to say, when he is doing something 
in discharge of a duty to his employer directly 
or indireotly imposed upon him by bis contract 
of service. The word ‘ employment” oovers and 
includes things belonging to or arising out of it: 
St. Helens Colliery Ltd. v. Hewitson, 1924 a o. 69. 

[i] The learned Commissioner found that the 
employer gave the bioyole to Stewart to secure 
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his punctual attendance at the factory, and the 
workman wa9 bound to use the bicycle. And the 
route by which the deceased went was a reco¬ 
gnised and permissible route. According to him, 
therefore, the aocidenfc arose in the course of the 
employment and out of it 

[6] lhe learned Commissioner reached bis 
conclusion relying on a statement made by the 
widow in her evidence before the Commissioner 
that she had heard from her husband that the 
bicyole bad been given to him by bis employer, 
because otherwise he might be late in attending 
the faotory. 

[6] In our opinion, this evidence is hearsay. 
It does not come within any of the sub-sections 
of 8. 32, Evidence Act. Therefore, it is inadmis. 
sible. There is no other evidence to support the 
finding of the Commissioner that the bioycle wa9 
supplied by the employer to the deceased for 
doing his duty. Therefore, the Commissioner's 
finding is wrODg in law. We, therefore, allow 
this appeal and set aside the order. 

[7) The employer’s counsel did not ask for 
costs of this appeal against the widow. So, 
there will be no order as to oosts. 

Harries C. J.—I agree. 

M K. Appeal allowed. 


A. I. R. (37) 1950 Calouita 163 [0. N. 64.) 

Sen J. 

Abdul Majid — Accused — Petitioner v. 
The King. 

Criminal Revn. No. 684 of 1949, Decided on 12th 
September 1940. 

(a) Criminal P. C. (1898), S. 162 — Grant of copies 
of statements to accused — Court cannot reluse 
merely because statements are signed. 

Seoiion 162 of tbe Code uowhero says that if tho 
statements made to the police by witnesses are signed 
by them, tbe aoensed will not be entitled to get ooples 
of euoh statements, ll morely contains a provision that 
the statements should not be signed. Tbe police or the 
prosecution oauoot render the section nugatory by dis¬ 
obeying its provisions and making the witnesses sign 
tbeir statements. 

Hence the Court is not justi6ed in refusing copies of 
statements of witnesses merely because they are signed 
by tho witnesses. [Para 2] 

Annotation : ('49-Com.) Criminal P, 0., 8. 162, 
N. 9 and 14. 

(b) Criminal P. C. (1898), S. 162 — ‘In the course 

of investigation under this chapter’ — Statement 
made to police during investigation under S. 174 
falls within S. 162. [Para 2] 

Annotation : (*49 Com.) Criminal P. 0., 8 162, 
N. 7, Pt. 4. 

(c) Evidence Act (1872), S. 145 — Statements 

recorded under R 254 (bl. Police Regulation, Bengal 
are not privileged and accused is entitled to get 
copies o( such statements lor cross examination of 
witnesses under S. 145 -Crimioal P.0.(1898), S. 162: 
A. 1. R. (16) l«29 Gal. 267 to/. [Para 2] 

Annotation : (’46-Mao.) Evidence Aot, S. 145, N. 8. 

S. 8. Mukherjee — for Petitioner. 


Abdul Majid v. The King 
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Sailendra Nath v 

Order.— This Rule has been obtained by 
the accused whose application to be given co- 
pies of the witnesses’ statement to the police 
during the investigation of this case has been 
refused by the learned trying Magistrate. Against 
the order of refusal the Sessions Judge was 
moved to refer the matter to this Court. The 
learned Sessions Judge etated that the order 
was bad but he said that the Magistrate may 
reconsider the order and allow the defence to 
get copies of the statements made by the wit¬ 
nesses tefore the police or he may acquit the 
accused. For these reasons he thought that he 
should not delay the proceedings by making 
a reference to this Court. 

[ 2 ] The learned Magistrate’s order is in my 
opinion entirely wroDg. An aocused person is 
entitled under the provisions of S. 162 , Criminal 
P. C., to get copies of the statements made by 
persons to the police during an investigation 
under Cb. 14 of the said Codo provided that 
such persons are examined as witnesses by the 
prosecution. The accused when he gets such 
statements is entitled to use them for the pur¬ 
poses of contradiction in the manner provided 
by 8. 145, Evidence Act. Now, 3 .162 of the Code 
states that persons examined by the police shall 
not eign their statements. Those statements 
were Bigned by the witnesses and the Magistrate 
says that this is a good ground for holding that 
8. 102 of the Code does not apply and therefore 
the defence are not entitled to get copies of the 
statements of the witnesses. Tnis view, I must 
say, with respect exhibits both a misappreoiation 
of the law and also a wrong sense of justice and 
fair play. Section 162 of the Code nowuere says 
that if the statements made to the police by 
witnesses are signed by them, the accused will 
not be entitled to got copies of such statements. 

It merely contains a provision that the state¬ 
ments should Dot be eigned. The police or the 
prosecution cannot render the section nugatory 
by disobeying its provisions and making the 
!witnesses siga their statements. I ehould have 
thought that an elementary sense of justice 
would have prevented any one from coming to 
such a conclusion as the learned Magistrate has 
done. Next, the learned Magistrate holds that as 
'the etatoment9 were recorded under the provi. 
jsions of R. 251 (b), Police Regulation, Bengal, 
Therefore those statements do not come within 
the purview of 8. 162 , Criminal P. 0. The answer 
to this point is obvious. If these statements be 
treated as statements recorded under the Police 
Regulation, Bengal, then there is nothing to 
prevent the accused getting copies of such state- 
meets for cross examination of the witnesses 
Under 8. 145, Evidence Act. Suoh statements 
are not privileged. In this connection I would 
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refer to a deoision of this Coart in the cass of 
Panehanan Mukherjee v. Emperor, 33 0 . w 
N- 203 : (A. I. R. ( 16 ) 1929 Oal. 257 : 30 Cr. L. J. 
577). Further, the iuvestigating officer himself 
says that he carried out the investigation in 
accordance with the provisions of 8. 174 , Oritni. 
nal P. C If that be correct, then 3. 162, Orimi- 
nal P. C., applies because it refers to statements 
made by persons to a police officer in the oourse 
of investigation under Oh. 14 and s. 174 is 
in chapter 14, Criminal P. 0. I do not know 
why the learned Magistrate says that this wa 3 
not an investigation uorier S. 174, Criminal P. C. 
That section deals inter alia with the investi¬ 
gation of a case where a person had died under 
ciroumstances raising a reasonable susoicion 
that some other person has committed an offence. 
Here, the case related to the death of a girl 
being caused by the ra9h driving of a motor 
vehicle. This clearly comes under the provisions 
of 8.174 ( 1 ) (c), Criminal P. 0. I wish it to be 
clearly understood that I am not for a moment 
suggesting that the case against the accused is 
in any way established, nor am I giving any 
opinion whatsoever regarding the merits of the 
case. All I wish to say is that the case is one 
which falls under 8. 171 (l) ( 0 ), Criminal P. C., 
if the allegations are proved to be trae. It may 
also fall under the provisions of s. 174 (l) (b) 
of the Code. 

[3] For the reasons stated above, I eet aside 
the order of the learned Magistrate and direot 
that copies of the statements made by persons 
to the police who are called as witnesses in this 
case be supplied to the accused whether they 
are signed or unsigned or whether they are re¬ 
corded under the provisions of chapter 14, Cri¬ 
minal P. C., or under any other provision of 
the law in order to enable the aocused to use 
the statements for the purpose of contradiction. 

[ 4 ] The Rule is made absolute. 

K S. Rule male absolute. 

A. I. R. (37) 1950 Caloutta 166 [ G . N. 55.] 
R. P. Mookbrjee J. 

Sailendra Nath Sen — Auction-Purchaser — 
Petitioner v. Sudhanya Charan Das Naiya 
and others — Opposite Party. 

Civil Rule No. 505 of 1049, Decided on 23rd Novem¬ 
ber 1940, to revise order of Sub-Judge, 4th Court, 
Aliporo, D /- 20th January 1949. 

(a) Tenancy Laws — Bengal Tenancy Act (VIII 
[8J of 1885) Ss. 173 and 174 (3)-Application under 

both sections—Rejection by trial Court—Appeal— 

Appeal lies against order so far as it is under 
S. 174 (3). 4 . , 

Where an application to eet aside an auction sale is 
made jointly under Ss. 173 and 174 (3) and the trial 
Court refuses t> eet aside the sale uader either of the 
two eectiOQ 3 , an appeal lies against the order so far as it 
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ig directed against the order passed under S. 174 (3) : 
A. I. R. (U) 1027 Ca!. 833, Disling . [Para 3] 

(b) Tenancy Laws — Bengal Tenancy Act (VIII 
[8] ol 1885), S. 174 (3) — Application under, to set 
aside sale on ground of fraud — Benefit of S. 18, 
Limitation Act -Fraud on part of auction purchaser 
need not be proved—Limitation Act (1903), S. 18. 

In a caso coming under S. 174 (3), Bengal Tenancy Act 
where an application is hied long after tbe statutory 
period and the provisions of S. 18, Limitation Act, are 
attracted, it is not necessary to come to a definite find¬ 
ing that iho auction purchaser was a party to tbe fraud 
which had kept tbe applicants out of knowledge during 
the period in question. Section 18, Limitation Act, may 
be availed of to extend the period of limitation of an 
application for siting aside a sale where fraud is proved 
to have been committed by the decree-holder though 
Use auction purchaser who was a stranger was not a 
party or accessory to the fraud. Tbe fraud that can be 
alleged or proved agamst an auction purchaser would 
ordinarily be a fraud subsequent to the sale bat for 
invoking the benefit of S. 18, Limitation Act, it is not 
neoe^ary to pnve fraud subsequent to the sale: A I. It. 
(36) 1049 Cal. 212, Bel. on; 46 C. W. N 403, Distmg. 

[Paras 4 aud 6] 

O . S. Sen and Amal Kumar Mukherji 

—for Petitioner. 

Chandra Sekhar Bhowmik —for Opposite Party. 

Order. — This i3 an application in revision 
on behalf of the auction, pneebaser against an 
order passed by the lower appellate Coarfc setting 
aside a sale. The sale in question wae held on 
fitb May 1941, and a jama of Ba. 74.8-16 gandas 
covering an area of about 79 bigha9 was sold for 
Bs. 203 9-0. About a quarter of this area was 
khas land and the remaining portion was 
tenanted. The sale was confirmed on 7th Juno 
1941 and the auction purchaser thereafter obtain- 
ed possession through Court. About four years 
later, on 24th July 1946, an application purport¬ 
ing to be under 8s. 173 and 174 (3), Bengal 
Tenanoy Act was filed by the judgment-debtors. 
It was alleged that the auction-purchaaer was 
the benamdar of some of the judgment-debtors 
and this was made the foundation of the appli'. 
cation under 8. 173. Various allegations about 
suppression of service of notices and other 
irregularities and of fraud were made in support 
of the prayer made under 8. 174 ( 3 ), Bengal 
Tenanoy Act. This joint application was dis¬ 
missed by the learned Munsif and all tbe 
allegations by the judgment-debtors were rejeoted. 

[ 2 ] An appeal was taken before the learned 
Subordinate Judge against this decision. It was 
held that although the judgment-debtors seemed 
to have some understanding with the auotion- 
purobaser prior to the confirmation of the sale 
and though the oase was not free from a strong 
aaspioion that some of the judgment-debtors 
were in league with the auotion-purchaser, it 
had not been conclusively proved that he was 
the benamdar of some of tbe judgment-debtors, 

It was accordingly held that tbe application 
under 8.178 had been rightly dismissed by the 
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learned Munsif. In connection with the appeal 
preferred under 3. 174 (3), Bengal Tenancy Act, 
the learned Judge came to the conclusion that 
there had been not only material irregularities 
and fraud in publishing and conducting the sale, 
to tbe detriment of tbe applicants, but that the 
judgment-debtors had been kept out of their 
knowledge of the sale by the fraudulent action 
of the decree-holder. In this view, the sale was 
get aside. 

[3] It is against this order that tbe present 
application has been moved in this Court. It is 
contended in the first instance that no appeal 
lay to tbe lower appellate Court against the 
decision of the learned Munsif. Reliance i9 
placed on the case of Durga Charan v. Bishnu - 
pada, 46 O. L. J. 172: (A. I. R. (14) 1927 Cal. 
833), for the proposition that if there be a joint 
application under 63. 173 and 174 (3), Bengal 
Tenancy Aot, no appeal would lie even against 
that portion of tbe order which deale with the 
prayer under S. 174 (3), Bengal Tenancy Act. 
On a reference to the decision itself it is appa¬ 
rent that this proposition finda no eupporfc. If 
there is a joint application uuder the two seo- 
tions mentioned above and the trial Court 
sets aside the eale under 8. 173, Bengal 
Tenancy Aot, the Court considered that an 
appeal against that part of tbe decision which 
dealt with the prayer under 8. 174 (3), Bengal 
Tenanoy Aot would not entitle the aggrived 
party to any relief in the appeal. This is due to 
the faot that the sale having been set aside under 
s. 173, it becomes infructuous for the appellate 
Court to go again and further into the question 
whether the sale can or ought to be set aside for 
the reasons assigned which come under 9. 174 (3), 
Bengal Tenanoy Aot. In the oase now before 
me, the trial Court had refused to 6et aside the 
sale under either of the two sections. If the 
Court of appeal sets aside the sale on appeal on^ 
grounds falling under 8.174 (3), Bengal Tenancy' 
Aot, there would be no decision by tbe appellate 
Court whioh would be contradictory to tbe deoi-j 
sion arrived at by the trial Court under 8. 178 
of the Act. The jurisdiction of the Court to 
entertain an appeal against an order passed 
under S. 174 (3), Bengal Tenanoy Aot, cannot be 
taken away by reasons which were attempted 
to be placed before me. Tbe appeal was compe¬ 
tent bo far as the Bame was directed against the; 
order passed under 8. 174 (3), Bengal Tenanoy' 
Aot. 

(4] It is next contended on behalf of the peti. 
tioner by Mr. Sen that in a oase coming under 
8. 174 (3), Bengal Tenanoy Aot, where the appli. 
oation is filed long after the statutory period and 
the provisions of 8, 18 , Limitation Aot have to be 
attracted, the Court must come to a definite 
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finding that the auction purchaser was a party 
to the fraud which had kept the applicants out 
of knowledge during the period in question. 
Reliance is placed on Jagiswar Das v. Deb 
Naratn Roy % 46 C. W. N. 403. It may be pointed 
out that the observations which appear in that 
judgment are all obiter as it had been held that 
there bad been a previous application by the 
petitioner some years ago. On that finding 
alone there could be no doubt that the applica¬ 
tion was, apart from any other consideration, 
barred by limitation. Certain observations there 
are no doubt but they are not a decision on the 
point which aotually arose. Reference was also 
made to the case of Alul Jamil v. Ambia 
Khatun 43 C. W. N. 862: (A. I. R. (26) 1939 Cal. 
663). The actual decision in this case also wa 9 
that the initial onus of proving that by reason 
of fraudulent concealment on the part of the 
person against whom the applicant had made 
the petition that he had been kept from the 
knowledge of his right to file the same, lies very 
heavily on the applicant. The manner in which 
such fraud is to be proved by the applicant 
was also indicated. 

[6) Section 18 , Limitation Act, provides: 
“Whore any pers >n having a riuht to institute a suit 
or make an application has, by means of fraud, been 
kept from the knowledge of such right or of the title 
on whiob it is founded, 

or where any document necessary to establish such 
right has been fraudulently concealed from him, the 
time limited for instituting a suit or making an 
application: 

(a) against the person guilty of the fraud or acces¬ 
sory thereto or 

(b) against any person claiming through him other¬ 
wise than in good faith and for a valuable considera¬ 
tion, 

6hall be computed from the time when the fraud first 
became known to the person injuriously aflecied 
thereby, i .. 99 

This seotion was recently considered by B. K. 
Mukberjea J in the case of Mahipati Ealdar 
V. Atul Krishna, 63 0. W. N. 687: (A. I. R. 
(86) 1949 cal. 212 ). It was held there that 8 18 , 
Limitation Act may be availed of to extend the 
period of limitation of an application for setting 
aside a sale where fraud is proved to have been 
committed by the decree-holder though the 
auction- purchaser who was a stranger was not 
a party or accessory to the fraud. I respectfully 
agree with the view above. The fraud that can 
be alleged or proved against an auction purcha¬ 
ser would ordinarily be a fraud subsequent to the 
sale but as has been held repeatedly that for 
invoking the benefit of 8. 18 , Limitation Act, it 
is not necessary to prove fraud subsequent to the 
sale. The provisions of 8. 18 cannot be interpre¬ 
ted so as to make it incumbent on the petitioner 
to prove that in respect of the items of fraud 
proved against the decree-bolder, the auction 


purchaser wag aleo an accessory thereto. In this 
view, the findings arrived at by the Court of 

appeal below were sufficient for setting aside the 
sale. 

[6] The Rule is accordingly discharged with 
costs. 

Rule discharged- 


A. I. R. (37) 1950 Caloutta 168 [C. N. 66.) 

Sen J. 

Tetri—Petitioner v. Ram Newaj—Opposite 
Party. 

Criminal Revn. No. 814 of 1949, Dicidcd on 23rd 
November 1949. 

Criminal P. C. (1898), Ss. 488, 561A — Order for 
maintenance — Cancellation of — Subsequent com¬ 
promise between parlies -Both husband and wife 
filing joint application for cancellation of order — 
Magistrate has jurisdiciion to cancel it — High 
Court also may cancel it under S. 561A. 

An order passed under S. 488, Criminal P. C. ,is a 
continuing order and it is based upon the faot tbAt the 
husband and wife are at variance and that the husband 
has refused to maintain hie wife. In these circumstances 
the husband is compelled to maintain his wife by an 
order passed under 8. 488 of the Codo. It ia clear from 
the provisions of the various eub eeotions to 8*. 438 and 
489. that this order of maintenance is dependent upon 
oertain ciroumsUnoea continuing to exist. In altered 
circumstances the order may bo set aside or varied. The 
two sections lay down certain conditions under whiob 
an order for maintenance may bo set aside. It is true 
that the sections have not mentioned the particular 
circumstances of a compromise between the parties, but 
it would bo reasonable to hold that whero partio* have 
come togother and have asked the Court to canoel an 
order for maintenance the Court has jurisdiction to 
cancel such order In any event High Court by virtue of 
the provisions of 8. 661A of tbe Code has oertain 
.nherent powers and under those powers it can cancel 
tbe order of maintenance in suob circumstances*. A. I. R. 
(10) 1923 Cal. 456 ; A. I. R. (14) 1927 Mad. 876 and 
A. I. R. (18) 1931 Rang. 89, Dating. [Para 4] 

Annotation: (’49-Com.) Criminal P. C., 8. 488 N. 16, 
24. 

Amarcsh Chandra Roy and Bireswar Chatterji 

—for Petitioner. 

Debabrata Mukhcrjee— for Opposite Party. 

Order.—Tbe petitioner has obtained this 
Rule and it relates to certain proceedings under 
8. 488, Criminal P. 0. 

[2] The material faot3 wbioh need be stated 
briefly are as follows: Tbe petitioner applied for 
an order of maintenance under s. 488, Criminal 
P. 0. againet her husband The order granting 
maintenance was made on 23rd June 1947. There 
wero certain proceedings thereafter which need 
not be considered. On 3rd November 1947, the 
husband made an application under 8 488, sub- 
8 . (6), Criminal P. 0., for cancellation of the- 
order for maintenance on tbe ground that his 
wife was living in adultery. When that applica¬ 
tion came to be heard a compromise petition 
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was put in on 2nd December 1018 which is in the 
following terms: 

“The humble petition of the parties in this case, most 
respectfully sbeweth: That the above matter has beco 
compromised between the parties and the husband and 
wife have agreed to live together and none of the partiC3 
desires to proceed with any case against the other either 
oivil or criminal. 

That your petitioner Ram Nawaj will maintain his 
wife honourably and there will be no farther caosa of 
dissatisfaction for the wife. 

That your petitioner Tetri has agreed to live with her 
husband as a faithful wife. 

In the circumetaooea yonr petitioners pray that your 
Honour would be pleased to treat this case as compro¬ 
mised and the order of maintenance may bo treated as 
ineffective. And your petitioner, as in duty boond, shall 
ever pray." 

Thereafter the learned Magistrate passed an 
order on that very date in the following 
terms : 

“Petition filed that the matter is amicably settled. 
Proceedings dropped. The order o( maintenance already 
passed becomes ineffective. Both sides present." 

On 4th December 1948 the wife came again 
before the Coart aDd filed a petition stating that 
in pursuance of the compromise petition she 
went to her husband's house, that husband 
assaulted her and kept her under look and key 
and threatened to cut off her hands and legs. It 
is futher stated that she managed to como out of 
the room with some difficulty and she asked the 
Court to set aside the order of 2nd Deoember 
1948 and review the esse and issue notice on the 
second party to appear before the Magistrate. 
The learned Magistrate held that the parties 
having already compromised the matter and 
he having passed an order upon the compromise 
he could not revive the order for maintenance 
after the compromise bad beeD effeoted and that 
the remedy of the wife lay in making a fresh 
application. In this view he refused the applica. 
tion. Against this order, there was a motion pre. 
fened to the Sessions Judge whioh was heard by 
the Additional Sessions Juago and he refused to 
refer the case to this Court. The petitioner then 
applied for and obtained the present role. 

18] It is argued on behalf of the petitioner 
that the learned Magistrate had no jurisdiction 
to pass the order which he did upon the oompro- 
mise petition. It is said that once an order for 
maintenance is made it oan only be oaneeiled or 
reviewed upon the conditions mentioned in 
S3, 488 and 489, Criminal P. 0. If the conditions 
specified in those seotiona were not present the 
Court had no jurisdiction to cancel the order for 
maintenance. It is argued that the order of 2 nd 
Deoember 1918 being without jurisdiction, the 
order for maintenance atill sublets. Learned 
advocate on behalf of the husband frankly 
admits that there is no speoifio provision in the 
Code whioh empowers a Magistrate to cancel an 


order for maintenance upon a compromise peti¬ 
tion filed by the parties after the order has been 
made; but he contends that in the circumstances- 
which have occurred the basis of the order for 
maintenance no longer exists, and that as it is 
an order dependent on certain continuing cir¬ 
cumstances it has become mfructuous and that 
this Court should not interfere with the order of 
the learned Magistrate refusing to accede to the 
prayer made in the petition of the wife. I have 
been taken through both Ss. 488 and 489, Crimi¬ 
nal P. C; it ia clear that there is no express 
provision in these sections which permits & 
Magistrate to canoel an order for maintenance 
which be has already made on the ground that 
the parties have made up their differences arid 
wished to have the order caDoelled. On the 
other hand, there is no prohibition in the Code 
against a Magistrate acting upon a petition of 
compromise in proceedings ander 8. 488, Crimi¬ 
nal P. C. In my opinion, if both the partiea- 
approacbed the Magistrate after the Magistrate 
made an order of maintenance and said that they 
did not wish this order to continue there 
could be no obstaole in the way of the Masis- 
trate passing an order io terms of the com. 
promise. On behalf of the petitioner, I was- 
referred to two decisions, Damely, Parul Bala 
Debi v. Satia Chandra, 87 0 . L J. 180: (A I. B. 
(10) 1928 Cal. 156: 24 Or. L. J. 946) and Kan- 
angammal v. Pandara Nadar, 50 Mad. 663: 
(A. I. R. (14) 1927 Mad. 376 : 28 Or. L. J. 271). The 
faots in these oases are quite different. Iu those 
cases the wife after an order for maintenance 
bad been made went to live with her husband 
for some time. Thereafter she left her husband- 
and applied for reoovery of maintenance in ao. 
cordance with the order passed by the Magis- 
trate. The Courts held that the mere fact that 
she had gone to stay with her busbaud did not 
have the effeot of cancelling or nullifying the 
order for maintenance and that until euoh order 
of maintenance is cancelled or nullified the wife 
iB entitled to claim maintenance in accordance 
with the terms of the order. 

[4] Learned advooate for the husband re¬ 
ferred to a decision of the Rangoon High Court, 
namely, the oase of U Po ahem v. Ma Sein 
Mya, 32 Or. L. J. 114: (a. 1. B. (l«) 1931 Bang. 
39). In that case - the wife had obtained an 
order of maintenance against her husband. The 
husband brought a suit for restitution of con¬ 
jugal rights and got a deoree. The wife after 
the deoree applied for payment of her mainten¬ 
ance. It was held that after the deoree for 
restitution of conjugal righta had been mode the 
very basis of the order under 8. 488 , Criminal 
P. 0. had disappeared and therefore the wife 
was not entitled to get maintenance in aocord- 
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3DCP wi>h the order passed under S. 4S8, Crimi¬ 
nal P. C. The faots of the cise also are not the 
same as the facts in the present one. I must, 
therefore, decide this point on the wording of 
jtbe section and upon general principles. In my 
^opinion an order passed under S. 4SS, Crimi. 
Inal P C., is a continuing order and it is based 
(upon the fact that the husband and wife 
are at variance and that the husband has re- 
fased to maintain hia wife. In these circum. 
•stances the husband is compelled to maintain his 
wife by an order passed under s. 489, Criminal 
iP. C. It is clear from the provisions of the 
various sub-sections to S3. 4S3 and 489. Criminal 
P. C. that this order of maintenance is depen. 
dent upon certain circumstances continuing to 
exist In altered circumstances the order may 
be set aside or varied. The two sections lay 
down certain conditions under which an order 
[for maintenance may be set aside. It i3 true 
that the sections have not mentioned the parti, 
jcular circumstances of this case. I think it 
would be reasonable to hold that where parties 
.have come together and have asked the Coart 
'to cancel an order for maintenance the Court 
has jurisdiction to cancel such order. In any 
jevent this Court by virtue of the provisions of 
3. 5614, Criminal P. G., has certain inherent 
powers and under those powers this Court can 
^cancel the order of maintenance in certain cir¬ 
cumstances. In my opinion the circumstances 
which have occurred would justify this Court in 
cancelling the order of maintenance and for 
greater safety and I cancel that order. It is 
open to the wife, however, to file a fresh appli- 
cation for maintenance on fre3b grounds. 

[6] The Rule is discharged. 

D B.R- Rule discharged. 


A. I. R. (37) 1950 Calcutta 170 [C. N. 57.] 
R. P. Mookerjee J. 

Inara Chand Dull Choudhury and others — 
Appellants v. Ttnkari Ghose and another — 
Respondents. 

A. F. A. D. No. 1214 of 1945. Decided on 9th Sep¬ 
tember 1949, affainU decree of Sab-Judge, 1st Addl. 
Chart, Alipore, D/- 9th Mtrch 1945. 

(a) Tenancy Laws—Bengal Tenancy Act (VIII [8 j 
oi 1S35), S. 182 — Right given by section is per¬ 
sonal right—It continues to be available only so 
long as conditions in S. 182 are satisfied. 

The word 'holds' in S. 182, indicates the point of 
timo when the necessary ingredients are to be satisfied 
and that is when tbo dispute about the incidence of the 
tenancy of the homestead arises: A. I. R. (36) 1949 
Oal. 259 and A. L R. (23) 1936 Cal. 565, Bel. on. 

[Para 16] 

It is not correct to stato that the raiyat or an under- 
raiyat acquires a right of occupancy in the homestead on 
his proving that he i3 a settled raiyat or the holder of ft 
raiyati in the same village or in a contiguous one. It is 


A.I.& 

not that the homestead itself becomes a raiyati holding- 
The effect of the provisions is not to create a transfer¬ 
able occupancy right in that homestead. The right is a 
personal one dependent on the proof of the existence of 
certain facts. Such personal rights continue to ba avail¬ 
able only so long a3 the c; editions are satisfied. 

, [Para 101- 

(b) Tenancy Laws-Bengal Tenancy Act (Vin 
[5] of 1835), S. 182. (as amended in 1928)—Word 
‘contiguous* must be construed in its strict sense 
—Person bolding homestead in one village and 
agricultural holding in another adjoining villa¬ 
ge—Subsequent division of latter into three villa¬ 
ges with result that contiguity was lost -Person 
loses his right to claim benefit of S. 182. 

The word 'oontignou3* in S. 182, most be interpreted 
in its strict sense as ‘touching in actual contact, next in 
space, meeting at a common boundary' and not in Its 
loose sense as 'neighbouring, eituate in close proximity*. 

[Para 20] 

Where a person holds his homestead land in one 
village and his agricultural holding in another adjoin¬ 
ing village bat the latter is subsequently divided Into 
three villages with the result that the agricatnral hold¬ 
ing becomes situate in a village which has no common 
boundary or even a point of cootact with the village In 
which the homestead is situate the person loses his right 
to claim the benefit of S. 182, in the homestead. 

(Para 22] 

Atul Chandra Gupta % Manindra Nath Chose and 
Hemanta Krishana iftfra—for Appellants. 

Dr. N . C. Sen Gupta and Provash Chandra Chat¬ 
ter jet — for Respondents. 

Judgment.—This appeal is on behalf of Ihe 
plaintiffs against the decision by the Courts below 
dismissing the plaintiffs' suit against the defend¬ 
ants for ejectment. 

[2] The principal question in issue in this 
appeal depends on an interpretation of 8. 182, 
Bengal Tenancy Act and is one of first impres¬ 
sion 

[8] The plaintiffs are admittedly the owners 
of premises No. 47/l now re-numbered 46/1 
Barrackpore Trunk Road, covering an area of 
about 1$ bigbas. which had been included opto 
March 1924, within the municipal limits of Cossi- 
pore Chitpore; but from after the passing of the 
Calcutta Municipal Act, 1923, which came into 
force on 1st April 1924, it is within the ambit 
of the Calcutta Corporation. As after service 
of notice under 8. 105, T. P. Act, the defen¬ 
dants had not given op possession, the plain- 
tiff 61ed the present 6uit for ejectment. There 
is a farther claim for arrears of rent for a certain 
period upto the date of notice and for damages 
for use and occupation thereafter. The defence i3 
that the alleged notice had not been served or at 
any rate it was not sufficient in law. The tenancy 
is claimed to be governed by the provisions of 
tbo Bengal Tenancy Act and in any view the 
defendants being settled rayats of the adjoining 
village Nainan they have acquired an occupancy 
right in the suit land and cannot be ejected.^ 

[ 4 ] The learned Munsif held that the notice to 
quit had been duly eerved and the holding having 
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been leased out for residential U3e it was not a 
holding held for agricultural purposes but the 
defendants being settled rayafc3 of the adjoining 
village tbe provisione under S. 182, Bengal 
Tenancy Act would be attracted. Plaintiffs’ prayer 
for ejeciment was accordingly dismissed. 

[5i On appeal by the plaintiffs the learned 
Subordinate Judge agreed with the trial Court 
that the suit land had been leased out for resi¬ 
dential purposes and the notice had been duly 
served He, however, remitted the suit to the 
trial Court for further investigation as to the 
applicability of B. 182, Bengal Tenancy Act. The 
High Court was moved Against this order of re¬ 
mand. The direction given by this Court is in 
the following terms: 

“The learned Subordinate Judge will himself take 
such evidence as the pirtics think fit to adduce on the 
qu-stioo whether ihe village Nainao is contiguous to the 
village where tbe suit land is situate. Re will also take 
such evidence as the plaintiffs soem fit to adduce in 
rebuttal of the Dakhiln9 Ex. F series. He will thon 
dispose of the appeal in accordance with law.** 

C6] Upto tois stage the parties were proceed¬ 
ing on the footing that 8. 182, Bengal Tenancy 
Act as amended in 1928, wa3 the one applioable 
in the present case. Ween, however, the matter 
woe heard by tbe learned Subordinate Judge after 
remand from this Court, it was argued that 
8.182, as it 9tood before tbe amending Aot of 1928, 
was attracted. This contention was upheld. The 
defendant tenant wa9 found to have acquired an 
occupancy right in the suit land as their home, 
stead from before the amended section had oome 
into force. It was also held in the alternative 
that even if tbe amended section was applicable 
the defendants were equally protected. Hence 
this appeal on behalf of the plaintiffs. 

[7l The first point urged on behalf of the 
appellants is that even if the line of reasoning 
adopted by the learned Subordinate Judge be 
accepted he was wrong in stating that the defen¬ 
dants had acquired an occupanoy right before 
the amended section had come into effeot on 
21st February 1929. The dakhilas marked as 
Ex. F series show that the defendants, were ten- 
ante in respect of the holding from 1821 B 8. 1st 
of Baisakh 1824 B. 8. corresponds to 14th April 
1917. Twelve yeara from this date would not be 
completed when the amended SBOtion took effeot 
on aist February 1929. The reasoning adopted by 
tbe Subordinate Judge for attracting the old 
seotion oannot be supported. 

[81 Before I deal with the queetion whether 
the new point about the applicability of the old 
seotion can be urged, I shall first consider whe¬ 
ther on the foots found s. 182 as it now stands 
can be attracted. 

[9] There can be no question that the land in 
«ait, although now under the jurisdiction of 


Calcutta Corporation is within the added area 
and under cl. (ii) of sub s. (8) of 8. 1, Bengal 
Tenancy Act, the provisions of tbe Bengal 
Tenancy Aot would be attracted unless a noti- 
fication, withdrawing the operation of the Aot is 
issued. As there has been no such notification, 
the Bengal Tenancy Act is attracted over the 
area in question. 

[10] Section 182, Bengal Tenancy Act, as after 

amendment in 1928 is in tbe following t^rms: 

“ When a raiyat or an under-raiyat holds his 
homestead otherwise than as part ol bis holding within 
the same village or any village contiguous to that 
village, his status in respect ot his homestead ehall 
be that of a raiyat or an under-r&ijat according to the 
etatus of the landlord of the homestead and the inci¬ 
dents of bis tenaoc; of such homestead shall ba 
governed by tbe provisions ot this Act applioable to 
raiyats or under-raiyats, as tho case may be." 

[11] If the raiyat has his homestead in the 
same village in whioh he has his agricultural 
holding or in 

“any villago contigoous to that village the tenant will 
thereby acquire a status dependant on the status of the 
landlord ot the homestead." 

[12] The first question for consideration in 
this connection i9 whether the village Chasa- 
dhopapara, wherein the land in suit is situate 
and is used as tho homestead, is contiguous to 
tbe village which is now known as Nainan 
Purba. The admitted fact is that to the east of 
the village Chasadhopapara was situate a village 
known as Nainan which extended further to the 
east beyond the limits of the northern boundary 
of Chasadhopapara. It is common case of both 
the parties that there wa9 one village Nainan 
until 24 th June 1931, when the old village Nainan 
was divided into three villages — the western 
portion whioh is just to the north of village 
Chasadhopapara remains as Nainan and is noted 
as sub-division (l) of Division l ot Dohi Pan- 
ohannagram. To the east of this sub-division is 
sub division (13) whioh is known as Nainan Nij. 
To the further east of sub-division (13) is Nainan 
Purba, boaring the sub-division No. (12). Prom 
Billon's map marked Ex. j. it would appear 
that Nainan Purba had uo separate existence as 
an independent village before 1931. 

[la] On these faots it is contended on behalf 
of tbe landlord plaintiffs that Nainan Purba 
having now been deolared a9 a separate village 
under 8. 8 (19), Bengal Tenanoy Act whioh has 
no common boundary with Chasadhopapara, 
the agricultural holding whioh is in Nainan 
Purba oannot be considered to be in a oontigu. 
oue village and accordingly the provision of 
S. 182 will not be attracted. 

(14] On behalf of the tenant defendants it is 
argued on the other hand that contiguity under 
8. 182 is not to be strictly interpreted but when 
two villages are near about, that should be taken 
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as sufficient compliance of the requirements of 
that flection. As admittedly the tenant in respect 
of the agricultural land had acquired occupancy 
right before Nainan-Purba was declared to be a 
separate village, the right of occupancy which the 
defendants had so acquired in the homestead in 
Chasadhopapara could not be destroyed or affect¬ 
ed by a subsequent declaration, oreating Nainan. 
Purba as a sop irate village. 

[15] It is now settled that the tenant need not 
take settlement of the agricultural holding and 
of the bome-tead at the same time. A person 
owning a homestead may become a raiyat sub¬ 
sequent to his taking the residential tenancy and 
he is entitled to the protection provided in S. 182. 
Puhn Chandra v. Abu Bakhar Naskar, 40 
C. W. N. 5'.'9 : C7 C. L. J. 59 : (A. I. R. (29) 1936 
Oal. 565). Similarly, a rai>at becoming a settled 
raiyat by lapse of time is entitled to invoke the 
provisions of this section in respect of the resi¬ 
dential holding which he had been occupying 
from before. 

[ 16 ] The word 'holds’ in this section indicates 
the point of time when the necessary ingredients 
are to be satisfied and that is when the dispute 
about the incidence of tho tenancy < f the home¬ 
stead arises. Naihati Jute Mills v. Kali 
Prosad Saha, 53 0. w. N. 82 at pages 90 and 91: 
(A. I. B (36; 1919 Oal. 259), Bee also Pulin 
Chandra v. Abu Bakhar Na-kar (<0 C. W. N. 
699 : 67 0. L. J. 59 : A. I. R. (29) 1935 Cal. 565): 
supra. 

[17] It is also to be noticed that tho rights 
whioh are declared in favour of the tenant over 
a homestead under S. 182 are dependent on his 
holding another agricultural tenancy in respect 
of which he has a right of occapancy. If such a 
tenant disposes of his agricultural holding and 
oeaees to be a settled raiyat or an occupancy 
raiyat he will not continue to have the rights 
over his homestead which he previously bad. 
Nathan Jute Mills v. Kali Prosad Saha (53 
0. W. N. 62 : A. I. R. (36) 1949 Cal. 259) supra 
dissenting from the single Judge decision Haru 
Charan Manna v. Sourendranalh, 40 0. w. N. 
182. 

[18] If, on the other hand, such a tenant trans- 
fers bis residential holding to another pereon who 
holds no agricultural holding either in the same 
village or in any contiguous village, the trans¬ 
feree 0 will not be entitled to rely or fall back 
upon the rights which could base been claimed 
by his transferor because of his being the holder 
of another agricultural raiyati holding. 

[ 19 ] It is further not correct to state that the 
raiyat or an under ra>yat acquires a right of 
oocupancy in the homestead on his proving that 
he is a settled raiyat or the holder of a raiyat in 


the same village or in a contiguous one. It is 
not that the homestead itself becomes a raiyati 
holding. The effect of the provisions is not to 
oreate a transferable occupancy right in that 
homestead. The right i3 a personal one depen¬ 
dent on the proof of the existence of certain facts. 
Such personal rights continue to be available 
only so long as the conditions are satisfied. 

[ 20 ] The Bench decision in Naihati Jute 
Mills v. Kali Prasad Saha, 63 o. W. N. 82 at 
p. 83 : (A. I. R. (36) 1949 oal. 259) is a clear 
authority to the effect that the same person 
must, when the dispute arises about the ejectibi. 
lity of the tenant from the homestead land be 
still holding there as agricultural plot. Contiguity 
of the villages must be proved as at that relevant 
time. The word 'village' as used in the Bengal 
Tenancy Act has got a special meaning in this 
Act as dearly defined in S. 3 (19) of the Act. On 
the declaration made in June 1991, Nainan- 
Purba has become a separate village. It is 
admitted that not only there is no oommon 
boundary between the village Chasadhopapara 
and the village Nainan-Purba, there is even no 
point of contact between the two. The word 
‘contiguous’ in Murray's Oxford Dictionary is 
explained as "touching, in actual contact, next 
in spaoe, meeting at a common boundary, border¬ 
ing, adjoining-" Reliance, however, is placed by 
the defendant respondent on what is stated by 
Murray as being the loose use of the word con¬ 
tiguous: "Neighbouring, Bituate in close pro¬ 
ximity”. In the first place such loose use is not. 
in use in modern times. Further, euch a loose 
use will introduce uncertainties and various com¬ 
plexities into the working of the provisions of 
8. 182. Anomalies will arise if it has to bodecid- 
ed in each particular case as to what is to be 
conceded to be close proximity. It will introduce 
an uncertainty which is wholly undesirable. 

[21] Even if tho test of close proximity were 
to be'applied, the existence of another village 
Nainan Nij intervening between the two will not 
justify describing Chasadhopapara and Nainan- 
Purba as contiguous villages. 

[22] I would, therefore, bold that the two vil¬ 
lages were not contiguous ones at the relevant 
time and the defendant is not entitled to rely 
upon 8.182, Bengal Tenancy Act as it now stands 

after amendment in 1928. 

[23] As indicated already the defendant made 
a new cafe after remand that the old 8 .182 was 
attracted though the grounds mentioned by the 
Subordinate Judge for attracting the old emotion 
cannot be supported. Dr. Sen Gupta contends 
that it may be possible for the defendant* to 
prove that they bad acquired occupancy rights 
in respect of the agricultural plot long before 
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1929 , and that suoh right cannot be affected by 
the subsequent notifications declaring Purba 
Naioan as a separate village which cannot 
affeot the defendants’ right of occupancy which 
had eo been already acquired. 

[24l Reliance is placed on certain observa¬ 
tions appearing in the Naihati Jute Mills Co. 
Ltd. v. Kali Prasad Saha, 53 0. W. N. 82 : 
(a. i. R. (36) 1949 cal. 259) as totheeffect of the 
amended section on rights already acquired by 
the operation of the old B. 182 before 1st January 
1929. As the facts necessary for giving a final 
decision on this point have not been ascertained 
I would not express any opinion on this ques¬ 
tion. 

[25] The question of attracting the provi¬ 
sions of 9 .182 as it stood before the amendment 
had not beon raised up to tbe High Court on 
the previous occasion and if such a point is 
allowed to be taken tbe parties will have to be 
given an opportunity of adducing evidenoe on 
question of faots which must be enquired into. 
Ordinarily, suoh an enquiry ought not to be 
allowed at a late stage. In view, however, a 
further enquiry has to be directed to determine 
the applicability or otherwise of the provisions 
contained in the West BeDgal Premises Rent 
Control (Temporary Provisions) Aot, 1948, which 
camo into force during the pendency of appeal 
in this Court, I think the parties may have a 
further opportunity of agitating the applicability 
or otherwise of B. 182 , Bengal Tenancy Aot, as 
it stood before 1929. 

[ 26 ] It may be noted that even if it had been 
held that the residential and oooupanoy hold¬ 
ings were in two contiguous villages the defen. 
dante would not have been able to rely upon 
S. 182 as it now stands as there is »a further 
iaouna. On the authority of the Naihati Jute 
Mills Co. Ltd. v. Kali Prasad Saha, 63 
0. W. N. 82:(A. I. B. (86) 1949 Cal. 269), the status 
of the tenant in respeot of the homestead is to 
be determined "according to the status of the 
landlord of the homestead.” It is for the tenant 
to prove what the status of the landlord is. This 
aspeot of the oaee was neither raised by the 
parties nor considered by the Courts until the 
hearing of this appeal now. Had I not been of 
the view that the amended 8 .182 was not attract- 
ed I would have been bound to send the oase 
back for enquiry and deoision as to the status 
of the landlord of the homestead i. e. the plain, 
tiff. This point, however, now beoomea imma- 
terial on the deoision arrived at as above. 

[27] Even if it be found that the defendants 
are not entitled to rely upon or invoke the pro. 
visiona contained in the old 8 . 182 , Bengal 
Tenancy Aot, a further question will arise for 
consideration. During the pendenoy of the appeal 


in this Court, the West Bengal Premises Rent 
Control (Temporary Provisions) Act, 1948, came 
into force on 1st December, 1948. Whether the 
defendants are "tenants” as defined in S. 2 (11) 
of this Aot will have to be examined. Whether 
the defendants can in that case fall back upon 
Ss, 11, 12 or any other provisions of that Act 
will also require consideration. 

[ 28 ] This suit cannot be finally disposed of 
until these questions are ascertained and consi¬ 
dered. 

[29] The judgmeut and decree passed by the 
Subordinate Judge are set aside and tbe ca3e is 
remitted to tbe lower appellate Court for re¬ 
hearing according to the directions indicated 
above. The learned Subordinate Judge will 
frame proper issues for determining whether old 
8. 182 , Bengal Tenancy Act and or the provi¬ 
sions of the West Bengal Premises Rent Control 
(Temporary Provisions) Act, 1948, are attracted 
in the present case. Such issues will be sent 
down to the Court of the Munsif for trial after 
allowing the parties to adduce evidence on those 
issues. The findings of the trial Court so arrived 
at will be considered along with evidence al¬ 
ready on the record and the learned Subordinate 
Judge will proceed to hear the appeal on those 
issues only acoording to law. The appeal i 9 
accordingly allowod. Eaoh party will bear bis 
own oosts in this Court. Future oosts will be in 
the discretion of tbe Court below. 

K B. Appeal allowed. 


A, I. R. (37) 1950 Calcutta 173 [C. N. 68.) 

Harries C. J. and Sabkar J. 

Sris Chandra Nandy — Defendant — Peti- 

tiojier v. Sm. Annapurna Ray — Plaintiff _ 

Opposite Party. 

Civil Role No. 819 of 1949, Decided on 4th Novem¬ 
ber 1949, to revise order of Sub-Judge, Murehidabad at 
Berbampur, D/- 4th and 31st May 1949. 

Civil P. C. (1908), O. 26. R. 1 _ Application for 
examination ol ailing witness on commission — 
Medical certificate in support of application is In¬ 
admissible-Evidence Act (1872), S. 60. 

Medical certificate tendered in support of an applica¬ 
tion for tbo issue of a commission for the examination 
of a witness on the ground of illness Is inadmissible in 
evidence being tho worst form of hearsay evidenoe 
The dootor himself should bo called in ovidence. 

(Paras 5 and 6] 

144 - Co “J °- r - 2G . R-1. N. 4; 

( 46-Man.) Evidence Aot, S. 60, N. 4. 

Sitaram Banerjce and Amarendra Narain Bag chi 

, 0 f , n , —for Petitioner. 

Chandra bekhar Sen and Lala Hemanta Kumar 

—for Oppoelta Party. 

Harries C. J. — This is a petition for revi- 
sion of an order of a learned Subordinate Judge 
of Murehidabad directing that the evidenoe of 
the plaintiff’a husband be taken on commission. 
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is suggested that her husband w*s her legal 
adviser and a most important witness in the 
case. The defence were naturally anxious to 
cross examine this witness in open Court. But 
an application was made for the issue of a com- 
mission on the ground that the witness was unfit 
to give evidence. 

[31 An affidavit of tho plaintiff was filed in 
support of the application and a medical certifi¬ 
cate of some medical practitioner was also 
tendered. 

[4l There can be no doubt that the learned 
Judge in ooming to the conclusion that a com¬ 
mission should issue was influenced by this 
medical certificate. In his order he states : 

' Hoard the learned lawyers of both parties and 
permed the petition of tbo plaintiff of date supported by 
a medical certificate. Plaintiff's prayers for examina¬ 
tion of her ailing husband on commission will be 
allowed." 


Province oj West Bengal and another — 
Defendants — Appellants v. Bholanath Sen 
and another — Plaintiffs — Respondents. 

A. F. 0. 0. No. 6 of 1947, D/- 20-9-1949, from order 
of Sub-Judge, 2nd Addl. Court, Alipore, D/- 23-9 1946. 

(a) Civil P. C. (1908). S 47—Objection to attach¬ 
ment by judgment-debtor — Case comes under 
S. 47 and not under Civil P. C. (1908), O. 21, R. 58. 

Where the objection to attachment is at the instance 
of the judgmem-debtor and not of a third party tho 
case comes within S. 47 and not under 0. 21, R. 58. 

[Para 8] 

Annotation : (’4f-Com.) Civil P. C., 8. 47, N. 4: 
0. 21, R. 58, N. 14 and 17. 

(b) Indian Independence (Right. Property and 
Liabilities) Order (1947), Ss. 3, 7 and 12-Decree in 
favour ol Province of Bengal in respect of court-lee 
before appointed day—Appeal pending on appointed 
day—Decree vests in East and West Bengal unless 
there is agreement — Appeal should be by both 
Provinces. 


[6] Mr. Banerji on behalf of the petitioner 
has contended that this medioal certificate was 
inadmissible. The medical man who gave the 
certificate did not swear an affidavit and a 
medical certificate tendered in this manner is 
the worst form of hearsay evidence. By tender¬ 
ing the certificate the plaintiff informs the Oourt 
what the dootor says in the matter with her 
husband. She certainly could not give evidence 
that a dootor had told her verbally what was in 
tho certificate. Neither can she produce the 
certificate and make it evidence because it is 
merely what the doctor had told her in writing. 
The certificate is wholly inadmissible in evi¬ 
dence. That being so, the very basis of the 
Judge’s order disappears and the order must 
consequently be set aside. 

[64 It will be of course open to the plaintiff, 
if her husband is now unfit to give evidence, to 
make a fresh application. But before the Court 
makes au order for tho examination of this 
witness on commission it mast have before it 
admissible evidence. The dootor should be called 
so that tbo defence would have an opportunity 
of cross examining to test his evidence. 

[7j Tho result, therefore, is that this petition 
is allowed and the order of the learned Subordi¬ 
nate Judge is set aside. The rule is made abso- 
lute with costa. 

[8J Let the counter affidavit filed in Court 
to day be kept on the record. 

Sarkar J.—I agree. 

D,h. Petition allowed. 


The decree which related to court-fees payable in res¬ 
pect of a suit in Alipore, Bengal and which was held 
for the purpose of tbo Province ol Bengal, automatically 
vested, by virtue of S. 7 (2) of tho Order, as from the 
appointed date, (15th August 1947) in Hie Maj-sty for 
the Provinces of East aDd West Bengal and the Provinces 
of East and West Bengal would bo automatically sub¬ 
stituted for the Province of BeDgal in the appeal from 
the decree which was pending on the appointed day 
and the appeal would continue as such. But this result 
is, by reason ol S. 3 of the Order, eubjeot to any agree¬ 
ment between tho two Dominions or ProviDoes or any 
award of the Arbitral Tribunal. In the absence of any 
agreement both tho Provinces are to bo deemed to be 
appellant. [Paras 14 aDd 18) 

(c) Civil P. C. (1908), S. 60 - Appellant to Privy 
Council depositing amount with Court as security 
for costs oi respondent — Security amount can bo 
attached in execution of decree against depositor. 


Under 3/60, enbject to the proviso, any saleable pro¬ 
perty, over which judgment-debtor has disposing power, 
9 liable to bo attached- Where the appellant to tho 
Privy Council deposits an amount in Court as reourity 
or the costs ol the respondents, the appellant still 
retains some disposing power over the amount de¬ 
posited, which bo may exercise for his benefit. The ex- 
ent of tho power Is dependent on certain contingencies. 
Che fact that the G. P. Notes deposited are endorsed in 
ho Dame of an officer of the Court does not affect tho 
[uestion. The word property in 3. CO ie used in a wide 
en6e and does not mean only proprietorship but in- 
ludes any right or power in respect of the same. Tho 
ocurity deposit is made for the purposo of enabling tho 
espondents to England to realise the coat which may 
ie awarded to the latter in case the appeal I ails. Eveu 
f tho appeal fails, the costs decked may or may not 
xbaust the deposit. In the latter case, the surplus is 
vailable for the appellant (depositor). If the appeal 
ucceed?, the wholo of the deposit remains at the du- 
losal of the depositor. [Paras 20, 21 and 24] 

This eecurity deposit can, therefore, be attached in 
xeoution of a decree against the depositor : A. I. 

17) 1930 All 225 and A.I.H. (16) 1929 Pat.97, Rel 
U I. R (6) 1919 Mad. 607 ; A. I. R. (20) 1933 ChI. 625 

nd 63 0. W. N. 882, Dtsttng. * LPara 

Annotation : (’44-Com.) Civil P. C., 3. 60, N. 6. 
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(d) Debt Laws— Bengal Money-lenders Act (X 
[10J oi 1940), S. 36—Privy Council appeal dismissed 
and deciee maintained — Decree reopened under 
Act and new decree passed —Security deposited by 
appellant (judgment-debtor) before Privy Council 
for costs of respondent (decree-holder) is not 
extinguished. (Para 29] 

Chandra Sekhar Sen and Jagneswar Majumdar 

— for Appellants. 

Md. Asir~ for Province of East Bengal. 

Sit* Santa Lah\r\ — for Respondents, 

G.N. Dsb J.— This isanappeal by the Province 
of Bengal against an order dated 23rd September 
1946, passed by Mr. J. P. Mukherjee, learned 
Subordinate Judge, 2 nd Additional Court, District 
24 Pargana9, dismissing an execution case started 
by appellant. 

[ 2 ] The facts are as follows : Bholanath Ben, 
prrdeceBsor.in-interest of the respondents and 
Talsimanjuri Dasi filed a suit in forma pauperis, 
being Title Suit No. 69 of 1939 againBC Rajlaksbmi 
Dasi and Nabani Qopal Banerjee. On 3lst June 
1941, the suit waB dismissed and under the pro¬ 
visions of 0 . 33, B 11 , Civil P. 0., a decree for 
payment of rs. 2484.12-0 being the court-fees 
which would have been payable to the Govern- 
ment, had the plaintiff not been permitted to 
sue as paupers, was passed against the plaintiffs 
in favour of the Government. 

[8] In 1900 the said Bholanath Sen bad 
borrowed a Bum of Bs. 8000 from Jogendranath 
Das on a mortgage. In 1011 Jogendra sued to 
enforce the mortgage. The Court, however, pasB- 
ed a money deoree in favour of Jogendra. 
Jogendra preferred an appeal to this Court. On 
6th June 1917, this Court allowed the appeal and 
passed a preliminary mortgage deoree. Bhola. 
Dath Sen preferred an appeal to His Majesty in 
Council, which was numbered p. 0 . .Appeal 
No. 1J6 of 1917. Bholanath Sen deposited 8$ p. 0 . 
G. P. Notes of the face value of Rs. 4000 as 
security for cost of the said Jogetdranath Das, 
in the eaid P. 0. Appeal. Tbe P. C. Appeal was 
dismissed with costs. On 23rd November 1918, 
a final mortgage deoree for as. 43,000 odd was 
passed in favour of Jogendra The decree was 
exeonted and the mortgaged properties were sold 
on 6tb October 1986 and purohaeed by the decree- 
holder Jogendra for Rs. 79.000 the dues of the 
mortgagee being about Bs. 86,000 on that date. 
■The eale was confirmed on S9th May 1939 . The 
deoree-holder auction purchaser took possession 
through Court on 20 th February 1940. The Ben- 
gal Money-lenders Aot having come into force, 
the judgment-debtor Bholanath Ben instituted 
proceedings under the eaid Act for reopening of 

! eoree and for incidental 
reJuifs On S6th February 1044 the learned 

Subordinate Judge direoted the deoree to be 

reopened and a new preliminary deoree for 

Bfc 48.000 wan passed, but no instalments were 


granted. Both Jogendra and Bholanath appealed 
to this Court. Tbe appeals were disposed of on 
26th April 1944 and this Court directed a prelimi- 
nary decree to be passed for Re. 28.62G which 
was made payable in 10 annual instalments 
commencing with 3rd January 1946. 

[4] Meanwhile on 25th August 1942 the Pro¬ 
vince of Bengal executed the decree for Rs. 2464- 
12-0 passed in T. 6. no. 69 of 1939 againat 
Bholanath Sen and Talsi Manjuri Dasi and 
prayed for realisation of the same by the attach¬ 
ment of 8$ p. 0. G. P. Notes for rs. 4Q0C 
deposited by Bholanath Sen as security for costs 
of the respondent Jogendranath Das in p. c. 
Appeal No. 126 of 1917. This was registered as 
Title Execution Case No. 89 of 1942. On 16th 
March 1944, Ajifc Nath Das one of the respondents 
in p. c. Appeal No. 126 of 1927 filed an applica. 
tion under 0. 21, Rr. 62 and 68 Civil P. C., for 
releasing the said G. P. Notes from attachment 
by the Provinoe of Bengal, This gave rise to 
Miscellaneous ca9e No. 11 of 1944. The miscella¬ 
neous case was dismissed on 2nd August 1944. 
On the ground that as the first instalment bad 
not fallen due, the claimant bad no lien on the 
said si p. c. G. P. Notes and the latter could not 
be released from attachment. No suit has been 
filed by the claimant under 0 . 21 , R 63, Civil P.C. 

[6] On 6th March 1946, the judgment-debtor 
Bholanath Sen filed a petition of objection under 
S. 47 and prayed that the G. P. Notes be relea- 
sed from attachment and the execution case be 
dismissed. This was registered as Miscellaneous 
Case No, 12 of 1946. The learned Subordinate 
Judge by his order dated'23rd September 1946 
allowed the miscellaneous case on the following 
grounds : ( 1 ) The mortgagee respondents in the 
said P. C. Appeal have a lien on the eaid G. P. 
Nofcee, ( 2 ) The said G. P. Notes were earmarked 
for a certain purpose viz., the payment of the 
cost of the said P. C. Appeal and cannot bo 
utilised for any other purpose unless the eaid 
coats are paid. (3) The order in the claim case 
was made on the footing that the first instalment 
bad not then become due and is not conclusive. 
On 2 nd January 1947, the decree-holder Province 
of Bengal preferred this appeal against the said 
order. 

[6] Mr. Sen, the learned Senior Government 
Pleader appearing for the appellant pressed tho 
following points: (l) Even aeeuming that the 
lien of the respondents in the said P. 0. Appeal 
subsisted, there was no bar to an attachment of 
the said G. P. Notes. (a) The lien in (act does 
not subsist, because the P. C. costa are now 
incorporated in the reopened decree whioh orea- 
ted a charge only on the mortgage properties. 

(8) The order passed in the claim oase is bmdinc 
on the judgment-debtor. 
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[7] Mr. Siti Kants Lahiri for the respondents 
raised three preliminary objections : (l) The 
petitition filed by the respondent judgment, 
debtor really came under o. 21, R. 68, Civil P.C. 
and no appeal lay against the order allowing the 
same. ( 2 ) The appeal cannot proceed in the 
absence of Tulsimaojuri the co.judgment debtor. 
(3) The decree under execution cannot be now 
exeouted by the Province of Bengal which has 
ceased to exist since the appointed day (16th 
August 1947). 

[8] The first objection must be overruled as 
the objection to attachment is at the instance of 
the judgment-debtor and not of a third party. 
The case comes within 8. 47 vide Mulla's Civil 
Procedure Code, Edn. 11 , p. 188. 

[9] The second objection is also without any 
substance. The G. P. Notes sought to be attached 
■were deposited by Bbolanath Sen alone. The 
relief is claimed against him and on his death 
his successors.in interest who are parties to the 
appeal as respondents. 

[ 10 ] The third objection requires careful con¬ 
sideration. Seotion 3 (l), Indian Independence 
Act, 1947 provides that as from the appointed day. 
<a) the Province of Bengal, as constituted under 
the Government of India Aot, 1935, shall cease 
to exist, and (b) there shall be constituted in lieu 
thereof two new Provinces to be known respec- 
tively bb East Bengal and West Bengal. 

[ 11 ] Section 3 of the Indian Independence 
(Right, Property and Liabilities) Order, 1947 
provides that the initial distribution of rights, 
property and liabilities would be governed by 
the provisions of the order subject to any agree¬ 
ment between the two Dominions of India and 
Pakistan, or the provinces concerned, and to 
any award of the Arbitral Tribunal. 

[ 12 ] Sections 4, 6 and 6 relate to the distribu¬ 
tion of land, goods, coins, banknotes and currency 
notes. 

[13] Section 7 deals with distribution of all 
property other than land, goods, coins, bank, 
notes and currency notes. 

[ 14 ] The effect of S. 7 ( 2 ) is to vest in His Majesty 
for the joint purposes of the two Dominions 
of East Bengal and West Bengal all such property 
which was held for the purpose of the Province 
of Bengal. It is admitted on both sides that the 
decree which related to court fees payable in res- 
pect of a euit in Alipur, Bengal was held for 
the purpose of the Province of Bengal; as such, 
the decree automatically vested, as from the 
appointed date, in His Majesty for the Province 
of East and West Bengal. 

[ 16 ] By 8. 12 ( 2 ) of the Order, therefore, the 
Provinces of East and West Bengal would be 
automatically substituted for the Province of 
Bengal in this appeal which was pending on the 
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appointed day and the appeal shall continue as, 
such. I 

[lG] The above result is, by reason of 8. 8 of 
the Order, subject to any agreement between the 
two Dominions or Provinces or any award of 
the Arbitral Tribunal. 

[17] No such agreement has been placed] 
before us and we are not aware of the terms ol| 
such an agreement, if any. 

[ 16 ] As the interest in the decree has been 
automatically transferred to the Provinces of 
East Bengal and We3t Bengal, both the Provinces 
are to be deemed to be appellant. The learned 
Senior Government Pleader, for the Province 
of West Bengal represents one of the appellants 
viz., the Province of West Bengal. We gave 
time to the Province of East Bengal to appear. 
Mr. Asir has appeared for the Province of 
East Bengal and represents the latter. Mr. Asir 
has accepted the position taken by the Province 
of West Bengal. 

[19] We shall now proceed to deal with the 
contentions raised on behalf of the appellants. 

[ 20 ] The seourity deposit was made for the 
purpose of enabling the respondents to England 
to realise the cost which may be awarded to the 
latter in case the appeal fails. Even if the ap. 
peal fails, the costs decreed may or may not 
exhaust the deposit. In the latter oase, the sur- 
plus is available for the appellant (depositor). 

[ 21 ] If the appeal succeeds, the whole of tfaei 
deposit remains at the disposal of the depositor.! 

[22] Seotion 60, Civil P. 0., enumerates 
the properties liable to attachment, namely 

lands.; all other saleable property, 

moveable or immoveable, of tbe judgment- 
debtor, over which or the profits of whioh, he has 
a disposing power which he may exercise for his 
benefit, whether tbe same be held in the name 
of the judgment-debtor or by another person in 
trust for him or on his behalf. 

[23] The enumeration is subject to certain 
provieo which are not applicable in the present 
case. 

[ 24 ] The effeot of the security deposit as stated 
already, is not to take away entirely the dis. 
posing power of the depositor. In spite of the 
fact that the deposit is ear-marked for a speoifio 
power, the depositor still retains a disposing| 
power whioh he may exercise for his benefit. The 
extent of the power is dependent on certain con¬ 
tingencies. The fact that the G. P. Notes depo¬ 
sited are endorsed in the name of an officer of 
the Court did not affect the question. Tbe word 
property is used in a wide sense and does not 
mean only proprietorship but inoludes any right 
or power in respect of the same. The effeot of 
the attachment is merely to prevent private 
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alienation and to subject the attached property 
to claims enforceable under the attachment. 

[ 26 ] In my opinion, the security deposit is 
(liable to attachment in execution of a decree. 

[ 26 ] This view is supported by the decision in 
Shantanand v. Basudevanand, A.l.R. (17) 1930 
■ALL. 225 at pp. 214 245 : (52 ALL. 619 F. B.). 

[27] The view is algo supported by the deci. 
flion in Jagadish Narain v. Mt. Ramsakal 
Koer, 8 Pat. 478 : (A. I. R. (16) 1929 Pat 97). In 
that case, money was deposited by an insolvent 
as security for costs of an appeal to His Majesty 
in Council. The deposit was attached by a ore. 
ditor. It was held that the attachment was valid, 
the only effect is that it is subject to the result 
of the appeal. 

[ 28 ] Mr. Lahiri relied on the case of Ramiah 
v. Gopala Aiyar, 41 Mad. 1053 : (A.l.R. (6) 1919 
Mad. 607). In that case a debtor in order to pre. 
vent bis arrest by the creditor, deposited the 
claim of Ihe plaintiff. The money so deposited 
was attached by another person who had Obtain- 
cd a deoree against the depositor. The latter was 
adjudicated an insolvent. It was held that the 
money deposited was charged with the dues of 
the plaintiff but the attachment effected was 
good, the rights of the attaching creditor and 
the official receiver were however subjeot to the 
said charge. Mr. Lahiri also relied on the case 
of Gauranga Behari v. Manindra Nath, 68 
0. L. J 222 : (A. I. R. (20) 1933 Cal. 625). This 
case turned on the question of priority between 
a mere attaching judgment-oreditor, the offioial 
reoeiver and a person in whose favour an order 
had been made by a Court to bring the money 
into Court. The oases oited by Mr. Lahiri do not 
therefore militate against the view taken by me. 
The deoision in Chtrambani Ltd. v. Kisava 
Achan, 58 o. w. N. 832, did not deoide the point 
before ub. The first contention raised on behalf 
of the appellant therefore succeeds. 

[29] It is not neoessary to express an opinion 
on the second contention as we are not in a 
position to ascertain, on the materials before us, 
how far the judgment-debtor has fulfilled the 
terms of the reopened deoree. We may observe, 
however, that the mere passing of the reopened 
deoree had not the effect of extinguishing the 
security for costs of the Privy Council. 

[ 80 ] The third contention is not of substanoe, 
the claim was filed by one of the deoree-holders 

r ?L 0,dec made wa3 no * a final one. 

[ 81 ] The result therefore, is that this appeal 
suooeed.s, the deoision of the Court below is set 
aside and the execution oase will proceed. In 

the circumstances of the oase, the parties will 
cear their own costa. 

Gnha J.—I agree. 

_ Apwl allowed. 
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Harries C. J. and Daq Gupta J. 

Sk. Ohid and others—Accused— Petitioners 
v. The Crown. 

Criminal Rcvn. No. 501 of 1949, D/- 18th November 
1949. 

(a) Criminal P. C. (1898), S. 117 (4)-Evidence of 
general repute should be considered very carefully 
—Magistrate or Judge must consider how far gene¬ 
ral repute is justified by good grounds—Circumst¬ 
ances under which accused acquired general repute 
must be examined. 

Section 117 (4) provides a very extraordinary rule of 
evidence and because of the special nature of this provi¬ 
sion of law, ft is necessary that Judges and Magistrates 
should consider very carefully the evidence of general 
repute that is adduced to decide whether in a particular 
case the evidence of general repute h sufficient to esta¬ 
blish the truth of the prosecution allegation that a 
person is a habitual thief or a robber. Mere enumera¬ 
tion of the number of per30D9 who have given evidenoo 
does not amount to a eufficientconsideration of the points 
that are at i$9ue. When the proseoution relies mainly 
on the evidence of genera! repute to establish tho case 
that a person is a habitual thief or robber, it i 3 ab¬ 
solutely necessary for the Magistrate and the Judge to 
consider how far the general repute is justified by good 
grounds as also to examine the circumstances under 
which the accused acquired the general repute. 

a k % [Paras 5 and 0] 

Annotation : (*49-Com.) Criminal P. C., S. 117 N. 7. 

(b) Criminal P. C. (1898), S. 117 (4)_ General re^ 
pute_ Evidence as to - Witness and accused be¬ 
longing to same caste and walk of life — Fact is in 
favour of his opinion and not against his credibi¬ 
lity. 

Though the fact that a certain person is a relation 
ie a oircumetanco which may be taken into considera¬ 
tion against his evidenoe, the fact that ho belongs to the 
same caste and walk of life is, far from being a oir- 
oumstanca against the oredibility of the witness in a 
matter of general repute, a oiroumatance in favour of 
his opinion; because it is only people who belong to tho 
same cirole as the accused who can really give evidenoe 
of any value as to what he is reputed to be. [Para 51 
Annotation : (’49-Com.) Criminal P. C., S. 117 N 7 

(c) Criminal P. 0. (1898), Ss. 110 and 117 (2) and 
(5)—Joint enquiry—Enquiry under S. 110 — There 
should be accusation justifying joint enquiry. 

A joint enquiry against a number of persons would 
be fully justified in law if and when these persona have 
joint y taken part as habitual robbers and thieves. In 
enquiries under 8.110, no less than in trials for offenc «3 
under the Code, It is necessary before there can be a 
joint trial of oertain porsons that there should bo an 
aoousation whioh would justify a joint trial. Where 
there is no suoh acousation, a joint enquiry is not in 
accordance with the provisions of law: A.l.R. (25) 1938 
r. u. 180 , i off. [Paras 9 and 11 ] 

A p n ts 0t 22 0 and ( 23 9 C ° m,) ° timioal P> °' S - 1I7 > N. 18 

Sudhansu Sekhar Mukhtrji - for Petitioners. 

J.AI. Banerji _ for tho Crown. 

Daa Gupta J. — This application is against 
an order of the Additional Sessions Judge of 
Midnapur under 8.193, Criminal P. 0., dieting 
the petitioners to exeoute bonds for good behavi! 
onr for a period of three years, and in default 
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to undergo rigorous imprisonment for the same 
period. 

[ 2 ] Proceedings under 8. lio, Criminal P. C., 
were drawn up against these petitioners and 
other persons, the allegations being that they 
were habitual thieves, robbers, house breakers 
and were so dangerous and desperate that their 
being at large without security was hazardous 
to the community. A large number of witnesses 
were examined on behalf of the prosecution and 
quite a fair number for the defence. The learned 
Magistrate came to the conclusion, on a consi¬ 
deration of the evidence, that the allegations 
that these persons were habitual thieves, robbers 
and house breakers had been established and it 
was necessary for the maintenance of good 
behaviour that they should be ordered to execute 
bonds for being of good behaviour for a period 
of three years. Accordingly, he sent the papers 
to the learned Sessions Judge of Midnapore. 
The learned Magistrate discharged two of the 
persons against whom proceedings were drawn 
up, being of the view that the charge had not 
been established as against them. 

[8] The learned Sessions Judge has come to 
the conclusion that the learned Magistrate was 
right in his opinion that the evidence established 
the proeecution allegation that these persons 
were habitual thieves, robbers and house-brea. 
kerB. He accordingly confirmed the order of the 
learned Magistrate. In faot be went a little 
further than the learned Magistrate inasmuch 
as he even paseed an order as regards the two 
persons whom the Magistrate bad discharged 
holding that the evidence showed that they also 
were habitual thieves and robbers and accord¬ 
ingly passed an order against them also directing 
them to execute bonds for good behaviour. 

[l] It appears that later on the learned Judge 
paseed an order in order, as it is said, to rectify 
this wrong direction of him so that the present 
position as regards these two persons, namely, 
Abinasb and Dhananjoy is that there is no order 
against them. 

[6) We are not concerned at present as to 
how the learned Judge could make such a mis¬ 
take, nor how he himself having made such a 
wrong order had tbe jurisdiction to pass wbat is 
called the rectifying order. Tbe mistake however 
shows this that the learned Judge was either 
thoroughly confused by the mass of evidence on 
the record or that he did not give the matter the 
attention it deserved. There can be no other ex¬ 
planation of a learned Judge wrongly thinking, 
as regards persons who bad teen discharged, that 
the Magistrate had passed an order and then 
proceeding to confirm that order. When we turn 
to th« ]er*n,u-t oeltvertd by ibe learned Judge 


I am confirmed in my opinion that the learned 
Judge did not give the matter the attention it 
deserved. His judgment hardly contains any 
discussion of the evidence. It is true that 
8.117 (4), Criminal P. C. provides that the fact 
that a person is a habitual offender may be 
proved by evidence of general repute. This is a 
very extraordinary rule of evidence and because 
of the special nature of this provision in law, it 
is necessary that Judges and Magistrates should 
consider very carefully the evidence of general 
repute that is adduced to deoide whether in a 
particular case the evidence of general repute is 
sufficient to establish the truth of the prosecution 
allegation that a person is a habitual thief or a 
robber. Mere enumeration of the number of 
persons who have given evidence does not amount 
in my opinion to a sufficient consideration of 
the points that are at issue. The learned Judge, 
when considering the case of each accused, has 
merely given the number of persons who deposed 
to tbe general repute and then pointed out as 
regards the persons who spoke in favour of the 
general repute of the person that they should not 
be believed, because apart from being relations 
they did not belong to different castes and walks 
of life. While I am iuolined to agree that the, 
fact that a certain person is a relation iB a cir- 
cumstance which may be taken into considera¬ 
tion against bis evidence, the faot that be belongs 
to the eame caste and walk of life is, far from 
being a circumstance against the credibility of 
the witness in a matter of general repute, in my 
opinion, a circumstance in favour of his opinion; 
because it is only people who belong to the eame 
circle as the accused who can really give evi¬ 
dence of any value as to what be is reputed 


[6l When the prosecution relies mainly on tb&i 
idence of general repute to establish the carel 
at a person is a habitual thief or robber, it 
?ms to me absolutely necessary for the Magis- 
ite and the Judge to consider how far the 
neral repute is justified by good grounds. It 
ay very well happen that a man is arrested 
veral times, put on trial and acquitted. The 
ct that he has been arrested several timee 
juld itself create a general repute against him. 
]e mere faot that tbe house of a person has 
en searched eeveral times would also be suffi- 
;nt to create a general repute against him 
en though there may not be good ground for 
ch a search and the searoh may be the 5““* 
some party faotion or a quarrel with tne 
dice. For these reasonB it is necessary, when 
fiessing tbe value of the evidence of general 
pute, for the Judge and tbe Magistrate to exa- 
lire the circumstances under which tbe accused 
jquired the general repute. 
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[7] Id the present case the learned Judge has 
not cared to consider the evidence from that 
light at all. To my mind, the judgment delivered 
by the learned Additional Sessions Judge quite 
apart from the circumstance mentioned above 
that be has wrongly passed an order against two 
persons who had been discharged by the Magis¬ 
trate is an entirely unsatisfactory one and does 
not show that he applied bis judicial mind to the 
consideration of the matter at issue. 


[8] If that were all, I should be inclined to 
set aside the order passed by the learned Judge 
and send the matter for further enquiry by him. 
But there is a very muoh more fatal defect in 
this oase. Eleven persons were dealt with to¬ 
gether in the enquiry under 8. 110, Criminal 
P. C. Sub-s. ( 2 ) of s. 117 provides that an en¬ 
quiry in proceedings under 3.110 shall be made 
as nearly as may be practicable in the manner 
prescribed for conducting trials and recording 
evidence in summons cases. There is a special 
provision in sub-s. (6) that where two or more 
persons have been associated together in the 
matter under enquiry, they may be dealt with 
in the same or separate enquiries as the Magis- 
irate shall think just. 


19] There can bo. no doubt that in view 
these provisions a joint enquiry against a nui 
her of persons would be fully justified in law 
and when these persons have jointly takon pi 
,as habitual robbers and thieves. It is sett! 
law now that it is on the basis of the acousati 
made and not on the facts finally proved on t 
evidence that the legality or the illegality of 
joint trial depends. This has been held by t 
Privy Counoil in the case of Babulal Ohoukha 
v. Emperor, 42 0 . w. n. 621 : (a. i. b. ( 26 ) 19 
P. 0. 180 : 89 or. L. J. 462). 

[ 10 ] It is contended by Mr. Banerji on behf 
of the Grown that the deoieion of the Prn 
Counoil oovers only oases of joint trials and do 
not cover cases of enquiry under 8. 110 , Crimin 
P. U. In my opinion, there is no substance 
this contention, Sub-seotion ( 5 ) of 8. 117 Or 

minal P. 0., whioh has been already mentione 
runs thus ; 

hJ 11 *!. When ia 1110 Ma 8ialrate 40 decide wh< 
hM J h nf m6 u P , arat0 enqQirie8 at0 1 

!£** °? V T ly , 1)0,010 he starta th e enquiriei 
Necessarily therefore he cannot deoide whethe 

to ho d the same_ or separate enquiries befor 

allegations are made before him that severs 

persons have been associated together as habi 

tual thieves and robbers. Curious consequence 

Will follow, if the contention of Mr. Banerji tha 


it is not necessary that an accusation that the 
persons have been associated together as habi. 
tual thieves and robbers should be made at the 
very outset before the enquiry commences be 
accepted. It may very well happen that after a 
large number of witnesses have been examined 
the Magistrate is satisfied on the evidence that 
the accused persons have not been associated 
together in the matter under enquiry. According 
to Mr. Banerji, he is then to scrap all the pro- 
ceedings and start afresh. That clearly in my 
opinion is not the intention of the Legislature. 
The very language used in sub-s. (6) does in my 
judgment make it very clear that the Magistrate 
has to decide before the enquiry commences 
whether certain persons should be dealt with in 
the same or separate enquiries. My conclusion 
therefore is that in enquiries under s. no, Cri¬ 
minal P. 0., no less than in trials for offences 
under the Code, it is necessary before there can 
be a joint trial of certain persons that there 
should be an aocusation which would justify a 
joint trial. It is quite dear that in tbe present 
case there was no suoh aoousation. The neces¬ 
sary consequence that follows is that tbe en- 
quiry which has been held has not been held in 
accordance with the provisions of law. 

[ 12 ] In this view I do not think that it is 
possible to Bend the matter for any enquiry by 
the learned Judge, for as there is no accusation 
of joint activity he oannot even now hold a joint 
enquiry. 

[ 18 ] I would therefore make this rule abso- 
lute and set aside the orders passed by the 
learned Judge and the Magistrate directing these 
persona to furnish security for good behaviour 
They are discharged from their bail bonds. 

[14] Panohu, Jnan Giri and Purna Saha 
against whom also orders were passed by the 
learned Magistrate and the learned Judge, have 
not moved this Court in revision. In view of 
my conclusion however that the whole enquiry 
has been illegal, I would set aside the orders 
passed by the learned Magistrate and the learned 
Judge against them as well. If they are in cus. 
tody they should be set at liberty at onoe. 

Harries G. J,—I agree. 

V,R,B * Buie made absolute. 


** A I K- IP?) I960 Calcutta m[O.N.6l.] 

Das Gopta and Guha JJ. 

Sadananda Appellant v. Harinam 

bha and another—Respondents. 

Io D ‘ N °’ V* 0 ,®* 1948, ^ded on 18th Sep. 
tember 1949 against decree of D. Hooghlr at 
Ohiusurah, D/. 18th August 1948. *7. at 

(al Succession Act (1925), Ss. 263. 283 fllfc) 
Revocation ol probat, _ Application lor - Trea. 
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passer in possession of deceased’s property has 
no interest in it—He cannot apply for revocation. 

In order Id have the locus standi to apply for revo¬ 
cation of probate, a person must have an interest in 
the estate of the deceased, supposing he had died 
intestate. Thus, the creditor of a son who would have 
been heir on intestacy hag locus standi to apply for 
revocation of probate. But a person who has merely 
the possession of a trespasser hag no interest in the 
estate of the deceased. He has an interest against the 
estate of the deceased. He has, therefore, no locus 
stayidi to file such an application. [Para 2] 

Annotation : (’46-Man.) Succession Act, S. 263 N. 2; 
S. 283 N 11 Pt. 18. 

*x"5«(b) Hindu law — Succession — Dayabhaga 
School — Acharyya — On failure of blood relations 
Acharyya inherits—Diksha guru is not Acharyya. 

The rule that an Acharyya of a Hindu governed by 
the Dayabhag system will inherit on the failure of the 
blood relations who are heirs is not obsolete in present- 
day India; in these days, the person who gives the 
Upanayan will inherit ag Acharyya, and a Dikshagoru 
not being the person who gives Upanayan, or any other 
preceptor whether spiritual preceptor or not, will not 
inherit: 12 M. I. A. 448 (P. C.) and A. I. R. (1) 1914 
P. C. 1, DistingTexts and Case law discussed . 

[Para 42] 

(c) Interpretation of Statutes — Duty of Courts— 
Courts cannot make new laws or repeal existing 
ones. 

It is the legislature alone who can make new lawa. 
Courts must resist the temptation to change tbe law 
under cover of interpretation of law. If a3 Judges, 
the Courts use their power to interpret law, to alter 
laws which they may not like, and to make new lawa 
whioh they think should be made, that would be a 
corrupt use of tbeir power. Tbe Courts have to observe 
constant vigilance against such corrupt use of power by 
them. Similarly, if and when the ground on which a 
law is enacted ceases to exist, it is the province of the 
proper legislative authority to consider the matter of 
repealing the same The Courts cannot arrogate to 
themselves the functions of the legislature. The Courts 
have no right to repeal alaw, because what appears to 
them to be the reasons for which the law was enacted 
no longer exist. [Paras 24 <fc 29] 

Hiralal Chakravarty and Shyamadas Bhatla - 
charjya — tor Appellant. 

Apurba Dhan Mukherji and Chandra Narayan 
Laik — for Respondents. 

Das Gupta J. — The principal question for 
decision in this appeal is whether the Dikshaguru 
of a Hindu not being the person who invested 
him with the sacred thread is his heir, on failure 
of other heirs. The appeal is against the decision 
of a Probate Court, allowing an application for 
revocation of a probate that had been granted 
of a will of one Manma'ha Nath Mandal, who 
will be later referred to simply as Manmatha. 
Manmatba died in July 1933, leaving his widow 
Manada Bala Das3i hereinafter referred to as 
Manada. Manada died in 1946. Disputes arose 
over properties left by Manmatha, after the 
death of Manada, between purchasers from Pach- 
kari Bhuian who sold as a guardian of Gokul 
said to have been adopted by Manmatha and 
the purchaser from Janaki Nath Chakravarti 


who claimed to be Manmatha’s heir on the 
death of Manada, on the ground that he was 
Manmatha’s “ Dikshaguru ”, On 23rd August 
1915, Panchkari Bhuian applied for Probate of 
a will said to have been left by Manmatha. He 
stated therein that there was no other heir of the 
deceased except Gokul Chandra Mandal, who 
had been taken in adoption by Manmatha. No 
special citation was, therefore, issued, and Pro. 
bate was granted in November 1915. On the 
last May 1946, Harinam Sha filed an application 
for revocation of Probate. He stated therein 
that the will was a forged dooument, that the 
story of adoption of Gokul was false, that Man- 
matba had died leaving Manada as his heir, 
and on Manada's death, as no blood relatione 
who would be heir3 according to Hindu law 
existed, Manmatha’s Dikehaguru Janaki Nath 
Chakravarty (who will be hereinafter referred to 
as Janaki) succeeded to Manmatha's estate as 
hi3 heir, but this faot was fraudulently con¬ 
cealed in the application for probate, and pro. 
bate was obtained without any citation b3ing 
issued on Janaki. It was stated that Harinam 
had purchased tbe properties of Manmatha from 
Janaki by registered Kobala on 2lst June 1945. 
The main contentions of Panchkari Bhuian, in 
reply to this application were that the will was 
genuine, that Gokul was really the adopted son 
of Manmatha, and that Janaki was not Diksha. 
guru of Manmatha. These contentions were 
adopted by Sadananda Pyne, who was added as 
a party. At the trial, the dispute centred round 
the question of law, whether a Dikshaguru is the 
heir of a Hindu, on failure of nearer heirs. The 
first question that was raised was whether 
Harinam Sha, as purchaser from Janaki, had 
locus standi to apply for revocation of probate, 
tbe other question was whether non-mention of 
Janaki as an heir was a “just cause for revo- 
cation of the Probate.” The decision of both 
these questions turned on the question whether 
Janaki would be Manmatha’s heir, on failure of 
nearer heirs. The learned trial Court held that 
Janaki was an heir; under the Hindu law, and 
allowed the application for revocation. 

[2] Before entering into tbe question whether 
Janaki, as Dikshaguru, is an heir under the 
Hindu law, it is necessary to consider the con- 
tention of Mr. Apurbadhan Mukherji the learned 
advocate for the respondent that Harinam Sha, 
has locus staridi to apply for revocation for 
probate, even if Janaki is not an heir, and so 
Harinam has not acquired any interest in the 
property by his purchase from Janaki. Mr. 
Mukherji contends that the mere fact that Han- 
nam was in actual possession of the property 
gives him an interest in the property, which 
gives him a locus staftdi. If Janaki wa3 no 
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Manmatba’B heir, Harinam has acquired no 
interest by his purchase from Janaki and Hari¬ 
nam's possession is merely a trespasser’s posses¬ 
sion. Does possession as a trespasser amount to 
an interest which gives the locus standi to apply 
for revocation of probate ? Clearly not. In 
order to have the locus standi to apply for 
revocation of probate, a porson must have an 
interest in the estate of the deceased, supposing 
he had died intestate. Thus, the creditor of a 
son who would have been heir on intestacy, has 
locus standi to apply for revocation of probate. 
But a person who has merely the possession of a 
trespasser, has no interest in the estate of the 
deoeased. He has an interest against— the estate 
of the deceased. Whether the estate descends to 
the heir on intestacy, or the legatee on the will, 
can have no legal effect on the trespasser’s pos¬ 
session, If he remains in possession for the 
statutory period of twelve years, he will acquire 
a lawful title—which will be good against the 
legatee no less than against the heir on—intestacy. 
It is dear to me that a trespasser has no interest 
in the estate of the deceased. He has therefore 
no locus standi to file an application for (revoca. 
tion of?) probate. 

[3l Mr. Mukherji relied for his proposition 
that a trespasser has locus standi to file an appli¬ 
cation for probate on the diotum in Mortimer’s 
Probate and Practice, which was accepted by 
Mukherjee J. in Haripada Saha v. Ghanesyam 
Saha, 49 0. W. N. 713, that any interest is suffi¬ 
cient to gives locus standi. There oan be no 
doubt whatsoever that both Mortimer and 
Mukherji J, are thinking of some interest in 
law—some legal title, however remote or how¬ 
ever slight—when they say "any interest is 
sufficient. .. A trespasser has no interest in 
law; if he may be said to have a "possessing 
interest'’ it has to be remembered that the 
possession being without title, this interest is 
against ‘law’, 

[4] I have not the least hesitation in rejecting 
Mr. Mukherji’s proposition that a trespasser’s 
possession gives him locus standi to file an 
application for revocation for probate. 

CO] In order to succeed in the application for 
revocation, Harinam Sha bas therefore to estab- 
lish that Janaki would be Manmatha’s heir, 
on failure of other heirs. That Janaki was 
Manmatha’s ‘Dikshaguru’ is not disputed now, 
nor that this Diksha was Tantrik Diksha. It is 
also not disputed that according to Dayabhag, 
the ‘Acharyya’ is a Hindu’s heir, on failure of 
blood relations who are heirs. Jagnabalkya does 
not mention "Acharyya" as an heir; but Manu 
does. Jimutbahan accepts Mann’s text, and 
includes Aoharyya in his list of heirs. In fact, 
ba combines Manu’s diotum "Aoharyya Sishya 


eb ba” and Jagnabalkya's "Siebyah Sabrahma- 
oharinan” and states as the law that on failure 
of Sapindas, Sakulya and Samapcdakas, an 
Acharyya inherits—on failure of Acharyya a 
Sishya inherits—and on failure of Sishya, a 
Sabrahmachari inherits. 

[6] Jimutbahana himself doe3 not say whom 
be mean3 by the word "Acharyya”. He is con- 
tent to quote Manu’s text as the authority of 
his statement of the law that an Acharyya in¬ 
herits. Srikrishna Tarkalankar, who flourished 
more than two hundred years ago, does however 
in his commentary on the Dayabhag, offer an 
explanation of the word "Acharyya'’ as used by 
Jimutbahan here. He explains the word as "the 
teaober of the Vedas". In his synopsis on the 
Dayabhag which he calls Daykram 8angraha, 
Srikrishna when mentioning Acharyya as the 
heir, takes pains to cite a verse (from Jagnabal¬ 
kya) to explain who Acharyya is and says 
"Upaniya Dedadvedamsa Acharyya Udahrata- 
tba”. It is abundantly clear therefore that Sri- 
krisbna had no doubt in bis own mind as to 
what "Aoharyya’’ meant in Dayabhag. He was 
clearly of opinion that Jimutbahan, was using 
this word to mean the Brahmin who gives the 
sacred thread, and then teaches the Vedas. To 
him clearly Acharyya did not include Diksha¬ 
guru ; or "religious preceptors” in general. 

[7] It is well to remember in this connection 
that tantrism was not less prevalent in Srikrish- 
na’s time than now; and there oan be no doubt 
that “Dikshagurus" were well known to Sri- 
krishna’s time. His interpretation of "Aoharyya” 
to mean only the Brahmin who gives the saored 
thread, and then teaches the Vedas, must there¬ 
fore be taken to exolude "Dikshaguru" from the 
li9t of a Hindu's heirs. 

[8] Mr. Mukherji has drawn our attention to 
Sir William Jone’s translation and Colebrooke’a 
translation of "Aoharyya” as used in Dayabhag, 
as "Religious preceptor”, and has asked us to 
accept the view of these learned translators in 
preference to Srikrishna’s. I have tbe highest 
regard for tbe scholarship and erudition of Sir 
William Jones, and Colebrooke ; but if it is a 
question of preference between those English 
soholarB and Srikrishna, I have no hesitation in 
saying that I would prefer Srikrishna’s autho. 
rity. It is important to mention that neither 
Sir William Jones, nor Colebrooke has given 
any reasons for interpreting Aoharyya as a 
generio term, meaning all kinds of religious pre- 
ceptors, in preference to Srikrishna’s interpreta¬ 
tion of it as meaning a speoifio olass of religious 
preceptors viz., the preceptor, who gives the 
saored thread, and then teaohes the Vedas. 

[9] In The Collector of Madura v, Moot too 
Ramalinga, 13 m. I. A. 397 : (i Bong. L. b. l 
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r. o.), the Privy Council observed that the duty 
of a Judge administering Hindu law is not eo 
much to inquire whether the doctrine is fairly 
deducible from the earliest authorities, as to 
ascertain whether it is one that has been received 
by the particular school of Hindu law, which 
prevails in the district in which the case arises, 
with which he has to deal and whether such 
doctrine ha3 been sanctioned by usage; as by the 
Hindu system of law, clear proof of usage will 
outweigh the written opinion of text writers. 
In the present case, there is no evidence of any 
dispute between usage and the opinion of the 
text writers. It is reasonable to think that Sri- 
krishna’s interpretation i3 based on his own 
experience of usage ; but whether or not that 
is so, it is I think proper, to examine Menu’s 
own writings for finding what kind of religious 
preceptor, he had in his mind, when he laid 
down that an Acharyya would be an heir. 

[10] In Sloka 140, chap, n of his Samhita, 
Manu gives the following definition of an 
Acharyya: 

Upaniya tu yah Sishyam Vedamadbyapayod- 
dvijah 

Sakalpam Sarakshyacha tamacharyyam praoha- 
kshate 

It has been argued by Mr. Mukherji that Manu 
is not giving his own definition of Acharyya; 
but is stating what others think the Acharyya 
to be. There can be no doubt however that 
Manu is quoting with approval this definition of 
Acharyya even if we agree that this is not a 
definition starting with Manu. Quite apart from 
this Sloka, however, a study of the second chap, 
ter of Manu, (which deals with Brahmacharya. 
sram) brings before the mind’s eye a dear picture 
of the "Acharyya" as Manu saw him. The cere- 
mony of Upanayan was indeed the most impor. 
tant event in a Hindu’s life ; for it was this, 
which gave him his second birth. In the Upana. 
yan ceremony itself, certain vereeB of the Vedas 
were taught by the Brahmins who invested the 
young Hindu with the sacred thread ; it was 
with this ceremony that he entered upon the 
Brahmacharyasram. Immediately after the 
Upanayan, the Hindu had to take up his resi¬ 
dence in the house of this very Brahmin, and 
receive education in Vedas as well as other matters 
from him. Manu has sometimes used the words 
Guru and sometimes the word Acharyya in 
dealing with the Upanayan ceremony, and the 
system of studies thereafter ; but he has used 
either of these words to mean that one Brahmin 
who invested the Hindu with sacred thread, and 
then became his teacher. There was no vagueness 
in Manu’s mind as to who this person was. He 
was not thinking of a number of functionaries, 


1 . 1. B, 

any of whom could be an Acharyya; he was 
thinking of one and one person only. 

[ 11 ] Mention may be made only of the fol¬ 
lowing verses : 

145. TJpadhyayan Dasacharyya Acharyyanam Satam 
Pita. [The “Aoharyya" is ten times more venerable than 
an Upadhay; the father a hundred times more than the 
Acharyya.] 

148. AcharyyaBtasya Yajatim Bidhibadvedaparagah 
Utpadayati Sabitrya Sasatya sajaramara. [Bat that 
birth which the Acharyya acquainted with the whole 
Veda, in accordance with the law procures for him 
through the Savitri is real, exempt from age and death.] 

170. Tara Yadbrahmajanmasya Maunjibandhana- 
chihritam Tatrasya Mata Sabitri Pita tvacharyya 
uchyyate. [Among those three, the birth which is 
symbolized by the investiture with the girdle of munja 
grass is his birth for the sake of the Vedas, they declare 
that in that birth Savitri (verse) in his mother and the 
Acharyya his father.] 

171. Vedapradanadacharyam Pitaram pariohakshate 
Nabyasmin Yujyate karma Kinchidamamamjiban- 
dhanat. [They call the Aoharyya father because he 
gives the Veda; for nobody can perform a sacred rite 
before the invostiture with the girdle of Munja grass.] 

226. Aoharyyo Brahmano Murtih Pita Uurtih Praja- 
pateh. [The Acharyya is the image of Brahmin, the 
father the image of Prajapati.] 

The verses 148, 170 and 171 are specially helpful 
in understanding whom Manu had in mind, 
when he used the word Acharyya. 

[ 12 ] The text on which Jimutbahana’s rule 
that an Acharyya is an heir on the failure of 
blood relations, is Sloka 187 in Ch. IX Manu. 
The commentators of Manu do not try to explain 
" Acharyya ’’ as occurring in this Sloka. The 
reason of this may very well be, that in an ear- 
Her part of Manu ch. v. 80 , where the word 
occurs, they have already given their explana- 

tions. The Sloka runs thus: 

Trlratramachurahauoham Acharyye samsthlte sati 
Tasya putre cha patlncha Dibaratramiti sthitih. [They 
declare that when the Aoharyya has died, the imparity 
lasts three days; if the Acharyya’s son or wife is dead, 
it lasts a day and a night; that Is a settled rule.] 

[13] In Medhatithi’s commentary on thiB 
Sloka, we find "Acharyya Upaneta tashmin 
samsthite": Sarvaganarayan, another common- 
tator,says"Acharyya Upaniyadhyapake" Ragha- 
bananda says ''Acharyya upanetan”. 

[ 14 ] We find thus that in this very important 
Sloka as regards Asaucha, where it is of very 
great practical importance to know which person 
is meant by Acharyya the commentators agree 
in saying that it means the person who gives the 
upanayan. When later on, Aoharyya is enume- 
rated as an heir, and the commentators do not 
trouble to explain the word, it is reasonable to 
conclude that according to them the word had 
the same connotation as in ch. V, where they 
had explained it. 
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[15] My conclusion on a study of Manu and 
his oommentators therefore is that Aoharyya in 
Bl 187, Oh. IX means the person who gives upa- 
nayan and nobody else. 

[16] It is useful to turn at this stage to the 
Jagnavalkya-Samhita and the Mitakshara, to 
discover what meaning Jagnavalka and Vig- 
naneawara attaohed to this word. Verse 84 
Aoharadhyaya contains Jagnavalkya’s definition 
of the Acharyya. 

“Sa gururjah Kriyahkritra Vedamatmai prajaohhati 
Upaniya dadadvedam Aoharyyah Sa udabrlah” [He 
is oalled the Guru who after performing the ceremonies 
on the ohild from before his birth gives him the Vedas; 
and he is called the Aoharyya, who having performed 
upanayan gives him the Vedas.] 

[17] Vijnaneswara'a commentary on this runs 
fchoa: 

“He who performing all the rites according to rule 
beginning with the Garbhadhana oeremony, and end¬ 
ing with the upanayan teaches the Vedas to him the 
Brahmaohari ie called a Garu; Oo again who only per¬ 
forming upanayan teaches the Vedas is an Aoharyya. 

[ 18 ] When Jimutvahana (who according to 
the generally aocepted view flourished after Vij- 
naswar) wrote the Dayabhaga, h|was aware of 
these definitions of the word 'Aoharyya’ by Jag. 
navalka and Vijnaneswara’a commentary on the 
same. 

[19] If Jimutvahana had thought fit to extend 
the connotation of this word, we would have 
been bound to aooept that extended connotation. 
But Jimutbahana does not do 00 ; he simply 
quotes Menu’s text and accepts it adding to the 
iiat of heirs— ,, 8abrahmaohari. ,, The only possi. 
ble conclusion is that Jimutbahana was not 
prepared to extend the connotation of the word 
Aoharyya, and he meant this word to oonnote 
the same person as Manu had meant the person 
who gives upanayan. • 

[ 20 ] In Mann’s time, the task of the person 
who gave Upanayan did not cease there. It was 
father merely the beginning of his task, for it was 
he who taught him the Vedas, and other sub. 
jeota as well. In present-day India, the person 
who gives the upanayan ends his task there. 
The Upanayan ceremony itself requires him to 
teaoh a few verses of the Vedas; but, that is all. 
In fact, the system of learning Vedas as a part 
of one’s education no longer exists, and even if 
any person wants to study the Vedas, he does 
not ordinary study it with the Brahmin who 
Cave him the Upanayan. 

[213 Two opposite theories have been sought to 
be built on this undisputed faot that in modern 
India, the person who giveB the Upanayan does 
not thereafter take the boy as hia 'student' for 
teaching Vedas and other subjeots. 


[ 22 ] Mr. Hiralal Chakravarti, arguing for the 
appellant, propounded the theory that the law 
that an Acharyya would be an heir, was an in- 
fcegral part of the system of education under which 
the student used to live in the house of the tea. 
cher, and as this system ha3 disappeared, the law 
that an Acharyya would be an heir should no 
longer be considered good law. He drew our 
attention to the observation of their Lordships 
of the Privy Council in Ramchandra v. Vina - 
yakt (411. A. 290 : A. I. R. ( 1 ) 1014 P. 0. 1 ) : 

“It was urged that it is hardly likely Vijnaneswara 
would give a right of inheritance to a spiritual preceptor 
or Guru before Kinsman, however remotely connected. 
This argument appears to ignore the peouliar and in¬ 
timate relationship which their Lordships understand 
exists in the Hinda system between the pupil and the 
Garu who hag to initiate him into the mysteries of the 
Vedio laws and rites, and under whose roof he has to 
pass many years of hia life. It is easy to suppose that 
in 8ooh oirouinstances the mystical relationship between 
a spiritual preceptor and a pupil should be regarded as 
creating a far closer tie than remote relationship of 
blood." 

[29] These observations, intended as they 
were to meet the argument that a religious 
preceptor could not possibly have been included 
as an heir, if oertain blood relations were exclud¬ 
ed from heirship, may at most be said to express 
theic Lordships’ view as regards some of the 
reasons whioh made the author of the Mitak- 
ehara inolude a religious preceptor a3 an heir. 
They do not in my opinion justify a conclusion 
that their Lordships considered the rule of 
inheritance in favour of a religious preceptor 
dependant in any way on the institution of the 
student, living at the house of his teacher, to be 
initiated into Vedio laws and rites. 

[24] Assuming, however, that at the time, 
the law was made, the ground for the same was 
this intimate relation whioh the teaoher in those 
days had with the Btudent, it by no means 
follows that onoe the ground had disappeared, 
the law also disappears. If and when the ground 
on whioh a law is enaoted, ceases to exist, it i3 
the provinoe of the proper legislative authority 
to consider the matter of repealing the same; 
bat the Courts oannot arrogate to themselves 
the functions of the legislature. We have no 
right to repeal* law, because what appears to us 
to be the reasons for whioh the law was enaoted 
no longer exist. Even assuming, therefore, 
though not accepting, the theory that the rule 
that an Aoharyya would be heir, first beoame 
law, because ha had oertain, intimate relations 
with the pupil. I am of opinion that this rule of 
inheritance continues to be good law, even though 
snoh relations no longer exist. 

[ 25 ] Mr, Apurbadban Mukherji has on the 
other hand pat forward the theory that while 
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the Acharyya continues to be an heir under the 
Hindu law, thi3 word now connotes the Diksba. 
guru. His argument is that the person who, in 
these days, gives the sacred thread, does not 
answer the description of an Aoharyya, because 
he does not teach the Vedas, and that the person 
who gives Tantrik Diksha, has really taken the 
place of the person who in Manu’s time gave 
Upanayan and taught the Vedas. 

[ 26 ] Mr. Mokherji has in a very learned 
discourse, tried to convince us that the Tantrik 
system is really based on the Vedas, so that the 
Guru who initiates a man into the Tantrik 
system by giving Diksha, is really giving him 
Vedic education. I do not think it necessary for 
the purpose of this oase to reach a conclusion on 
Mr. Mukherji’s proposition that the Tantrik 
system is based on the Vedas, for I do not see 
that the truth of this proposition can justify the 
further conclusion that the person who initiates 
a man into the Tantrik sjstem by giving him a 
Diksba, becomes this man's heir. In the first 
place, I am dearly of opinion that though the 
person who gives the Upanayan in modern 
times may not poeEees all the characteristics of 
an 'Acharyya' — inasmuch as he no longer tea¬ 
ches the Vedas — he retains still the principal 
characteristics and is the Acharyya, who inherits 
on failure of blood relations. Mr. Mukherji 
drew our attention to Medhatithi’s commentary 
on Manu’s definition on Acharyya in 8l. 140, 
Cb. II, where Medhatithi says that if one person 
gives the sacred thread, and another teaches the 
Vedas, neither can be called the Acharyya. It 
is to be noticed however, that Medhatithi him¬ 
self does not stick to this strict and literal 
interpretation of the word Acharyya. For, com¬ 
menting on 8l. 80 of Oh. V, Medhatithi him¬ 
self uses the word Upaneta, i. e„ the person who 
gives the sacred thread, to explain the word 
Acharyya. It is remembered also that the Sabi- 
tri, the communication of which is the essential 
part of the Upanayan ceremony has had been 
said to be the essence of the Vedas. 

[27] Even in present-day India, therefore, the 
person who gives the Upanayan, does teaoh at 
least some important part of the Veda. It would 
be against all known canons of justice, to treat 
him, as not entitled to inherit a3 Acharyya, be- 
oause he does not teach all the Vedas. 

[28] In the second place, supposing that the 
person who gives the sacred thread is not entitl¬ 
ed to inherit in present-day India, I can see no 
reason why another person who does not give 
the sacred thread, but initiates into the Tantrik 
system by giving Diksha, can be held to be the 
‘Acharyya,’ in the list of heirs. Supposing 
Mr. Mukherji is correot in saying that the Tan- 


tras are based on the Vedas, it still remains true 
that the Tantras are not the Vedas, — just as 
Buddhism which, is based on Hinduism, is cer- 
tainly not the same as Hinduism. It is absolu. 
tely clear that the Dikebaguru who initiates a 
person into the Tantrik system of worehip by 
giving Diksha does not as such, teach any of 
the Vedas. He does not, therefore, possess either 
of the two characteristics of the Acharyya that 
Manu knew the giving of the sacred thread, and 
the giving of the Vedas. 


[29] Mr. Mukherji also argued that the Diksha- 
guru in present day India has taken the place 
of the Acharyya of the days of yore, — for it is 
the Dikshaguru who gives religious education 
now as the Acharyya did in the days of Manu, 
and should be allowed to inherit as the Aohary- 
ya. The fact that the Dikshaguru is the person 
who gives serious religious education may be a 
very good reason, for which he should be an 
heir. But it is the legislature alone, who can 
make new law making an heir. We must resist 
the temptation to change the law, under cover 
of interpretation of law. If as judges, we use our 
power to interpret law, to alter laws which we 
may not like, *nd to make new laws which we 
think, should be made, that would be a corrupt 
use of our power. We have to observe constant 
vigilance against such corrupt use of power by 
ourselves. I refuse, therefore, to consider the 
question whether the Dikshaguru ought to be 
made an heir. 

[80] Mr. Mukherji’s next argument is that 
as the word Acharyya has been used in old 
treatises in a wider sense than to mean the per- 
eon who gave the Upanayan and thus taught 
the Vedas, it would be wrong to put this limited 
interpretation on the word as used, by Jimut 
bahana, in the Dayabhaga. Mr. Mukherji refer- 
red first to two passages in the Vishnupuran 
which show that Vasistha was being called 
‘Acharyya’ and also as 'Kulaguru.’ This, in my 
judgment, does not show the use of Aoharyya 
to mean anybody than the person who gave 
the saored thread. We find in fact Valmiki him¬ 
self using the word Acharyya as well as the 
word Guru for—Vasistha, in more than one part 
of the Ramayan. Thus, in ill Canto of the 
Ayodbyakanda, Vasistha describes himself as an 


baryya: 

Puruebasya hi jatasya bhavantl garubastriyab 
laryy&sohib Kakatstha pita mata oba raghab vm 
■enam janayati purusbam purusbaabarva 
lati acbaryyetashmat sa gururuohayate ba Hi » 
iracharyyastab ebaib parantap." 
e Ramayana itself shows however, that 
sistha, as the Purohit of the family, gave 
,ma and his brothers Upanayan and taught 
>m the Vedaa. 
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[Si] That the word Acharyya was used in 
old times to include persons other than the per¬ 
son who gave Upanayan is, however, clear from 
the fact that in the Mahabbarat both Kripa and 
Drona are called Acharyya of the Kaurava and 
the Pandavas. Sayana, the great commentator 
of the Vedas, is generally referred to as Sayana- 
charyya. 

[32] As regards more modern times Ur. Mu- 
kherji has drawn our attention to a passage in 
Raghunandan'e Dibshatattwa where Raghunan- 
dan in quoting from another treatise called 
Mantratantra Samhita a verse in which Achary¬ 
ya is dearly used to denote a Dikshagurn. 

[33] Mention may be made in this connection 
of the Savdakalpadrum—a lexicon compiled by 
Sanskrit Scholars in Bengal in the last century 
—according to which "Acharyya" means the 
teaober of Vedas and also the commentator 
on Vedic Mantras; and Wilson’s “Glossary of 
Judicial and Revenue laws”, where we find the 
following interpretation of the word Acharyya : 

“A religious teacher; properly the Brahman who 
instructs the religious student o( the two next castes the 
Kahatriya and the Valsya—as well as the Brahman, 
In the Veda. In modern use, it is applied to any reli¬ 
gious Instructor, and to any Brahman and religious 
mendicant professing to be qualified to give spiritual 
in6truotion. In the sonth of India it specially denotes 
the head of a religious society—the Mabant of Hindu- 
sthan and the Panda and head priest of a temple. 
Among the Maratbae, it was given to Brahmans em¬ 
ployed by respectable families es cooks. In tho Tamil 
provinces, It is assumed by carpenters and other 
artisans.” 

[84] Quite clearly, therefore, uses of the word 
“Aoharyya" in other senses than the Brabmin 
who givea the saored thread and teaches Veda 
were not unknown in ancient India, and are 
common in modern India. Our task in this &:e 
is not however to investigate the many meanings 
the word Acharyya may have had, but to as¬ 
certain what sense it bas in the list of heirs, as 
propounded by Manu, and accepted by Jimut- 
baban. For this, we have to turn to other 
passages of Menu’s Samhita, and the notes of 
his commentators. These I have already men. 
tioned, and they show in my opinion that to 
Manu, an Aoharyya was the person who gave 
the' Upanayan and taught the Veda, and as I 
have already stated Jimutvabana should be 
considered to have used the word in the same 
sense as Manu. 

[36] Mr. Mukherji drew our attention to the 
fact that the Privy Council in Qiridhari Lai 
v. The Bengal Government , 12 M. I. a. 448 : 
(l Beng. L.R. 44 P. o.), while making a reference 
to the text in Mitakshara, renders the word 
Aoharyya by 'preceptor'. 

[86] I find no justification for reading into 
this an expression of their Lordship’s opinion 


that ‘Acharyya’ in the list of heirs, means 
‘spiritual preceptors’ in general. Not only were 
their Lordships not considering in that case, the 
question with which we are now concerned; they 
were not oven remotely concerned with the 
meaning of the word Acharyya in Jimutbaban’s 
list of heirs. If it were justifiable, to make from 
the mere fact that the judgment contains a 
translation of the text in which Acharyya has 
been translated by the word ‘preceptor’, the 
deduction that in their Lordships' considered 
view, Acharyya in the list of heirs means ‘spiri¬ 
tual preceptor’, in general, it would be even 
more justifiable to deduce from the passage in 
Bamchandra v. Vinayak, 41 I. A, 290 : (A.I.B. 
(1) 1914 p- C. 1) quoted above, that the Privy 
Conner! held there that the 'spiritual preceptor' 
in the list of heir3 is that person in whose house 
the man lives as a pnpil and who initiates him 
into the mysteries of the Vedas. 

[37] In my judgment, neither of these Privy 
Council decisions, can reasonably bo used for 
any light on the question which is now for 
consideration. 

[38] Nor can I find any assistance from the 
deoision in Sambasiva v. Secy, of State, 44 
Mad. 704 : (a. I. R. (8) 1921 Mad. 637), on which 
reliance was placed by the learned trial Court. 
That was a case where the Crown claimed the 
property of a Sudra ascetio, as escheated, on 
failure of heirs, and the defendant olaimed to 
be an heir, as a “Sishya". The main oontention 
on behalf of the Crown was that the rule of law 
making Sishya an heir, had become obsolete. 
The High Court rejeoted this contention, and 
held that the defendant was entitled to inherit 
as a Sishya. It was not disputed there that the 
defendant was the Sishya of the deceased. This 
decision can clearly be of no assistance for our 
present purpose. 

[39] Nor can I derive any assistance from 
this Court’s decision in Jugdanund v. Kesub. 
nund, 1864 W. R. 146. 

[40] It was held that the priest may, in cer¬ 
tain oiroumstances, inherit. It is well-known 
that the family priest is very often the person 
who gives Upanayan. On my interpretation of 
the word 'Aoharyya' as the Brahmin who gives 
Upanayan, the priest will be an heir, when he 
gives Upanayan. As this deoision does not say 
in what ciroomstances a priest may inherit, it is 
of no assistance to us. 

[41] One consequence of interpretation of 
Aoharyya as the Brahmin who gives the 
Upanayan is that a Sudra who oannot have 
Upanayan cannot have an Aoharyya in his list 
of heirs. As the rules of inheritance in the Daya- 
bbaga are for all the four castes—Brahman, 
Kahatriya, Vaisya and Sudra—we should oer* 
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tainiy try to interpret the rules in such a 
manner as to make them operative in the case 
of all the castes. But, for this, we have no right 
to put a meaning on a word, where it is clear 
that Jimutlahana did not use in that sense. 

[42] My conclusion is that the rule that an 
Acharyya of a Hindu governed by the Daya. 
bhag system will inherit on the failure of the 
blood relations who are heirs is not obsolete in 
present-day India; that in these days, the person 
who gives the Upanayan will inherit as Acharyya, 
and a Dikshaguru not being the person who 
gives Upanayan, or any other preceptor—whe¬ 
ther spiritual preceptor or not—will not inherit. 

[43] Consequently, I hold that Janaki was 
not Manmatha's heir, and thus, no interest was 
acquired by Harinam Sha by his purchase from 
Janaki. Harinam Sha had, therefore, no locus 
standi, to apply for revocation of probate. 

[44] I would therefore allow this appeal, with 
costs, set aside the judgment and deoree of the 
trial Court, and dismiss the application for re. 
vocation of probate, The hearing fee is assessed 
at three gold mohurs. 

Guha J.—I agree. 

D.R.R. Appeal allowed. 

A. I. R. (37) 1950 Calcutta 186 [C. N. 62.] 
G. N. Dab and Das Gupta JJ. 
Rameswar Das Bhiwaniwalla and another 
— Defendants — Appellants v. Byomkesh 
Samanta — Plaintiff — Respondent . 

A. F. A. D. Nob. 1773 and 1827 of 1943, Decided on 
11-11*1949, against decrees of D. J., Zillah Bardwan, 
D/- 80*4-1943. 

Bengal Land Revenue Sales Act (XI [11] of 1859), 
Ss. 13, 14 —Section 14 does not provide for closing 
of separate accounts—Contemplated sale not taking 
place—Order of Collector closing separate account 
ceases to be effective. 

Section 14 doea not expressly provide for the dosing 
of separate accounts. It merely directs that the Collec¬ 
tor will declare that the entire estate will be brought to 
sale if the coabarers do not pay up the arrears in 
respect of the defaulting shares. The closure of all 
separate accounts is done in the Collectorate for the 
purposes of convenience, with a view to find out whether 
the estate as a whole is in default or not. If, in point 
of fact, the contemplated sale doe3 not take place or is 
set aside in a competent proceeding, the effect of the 
declaration made by the Collector loses all Its force 
and the parties are restored to the position whioh they 
occupied before the declaration was made by the Collec* 
tor. The order of the Collector closing the separate 
accounts ceases to be effective if the contemplated sale 
never took place. Separate account therefore survives 
the order of the Collector : A. I. R (2) 1915 P. C. 177, 
Disting A. I. R. (27) 1940 Cal. 115, R:l . on. 

[Para 6] 

Amarendra Nath Dose (in No. 1773), Hariprasanna 
Mukherji and Bankim Chandra Roy (in No. 1827) 

—for Appellants. 

Daidya Nath Dancrjec (in No. 1827) and Dr. Na - 
resh Chandra Sen Gupta (in No. 1773) 

—for Respondents. 


G. N. Das J. —These two appeals arise outof 
Title Sait no. 95 of 1941 of the Court of the 1st Man. 
sif at Burd wan. Second Appeal No. 1773 of 1943 is at 
the instance of the plaintiff. Seoond Appeal no. 1827 
of 1943 is at the instance of the defendant. The 
suit was for declaration of the plaintiff’s exolu. 
sive title and possession in respect of Cadastral 
Survey Dags Nos. 31 and 33 of khatian No. 253 
of mouza Ichlabad. The plaintiff’s allegation is 
that the plaintiff purchased the residuary share 
in touzi No. 147 of the Bardwan Collectorate in 
January 1936, the residuary share being 19 as. 
6 gds. 3 karas and 2 tils, that the plaintiff 
obtained symbolical possession on 24th May 1936, 
that there was a separate account no. 16 com. 
prising 2 gds. 2 karas 2 krantis and 2 tils share 
in the aforesaid touzi, the disputed lands being 
the lands of the said separate account, that the 
defendant’s predecessor held the said separate 
account which was closed and later on the pre¬ 
vious owners of separate accounts nos. 1 and 2 
had their own separate account reopened, the 
result being that the residuary share including 
separate account No. 16 was brought to sale and 
was purchased by the plaintiff, the plaintiff’s 
purchase taking effect under s. 28 of the Revenue 
Sale Law on 29tb September 1935, that the defen¬ 
dant had failed to restore possession of the 
disputed lands and the plaintiff accordingly 
prayed for declaration of his title to the said 
dags and for possession of the same. 

[ 2 ] The defenoe to the suit was that there was no 
olosure of separate acoount no. 16 as alleged in the 
plaint either in faot or in law, that consequently 
by this revenue sale at which the plaintiff pur- 
chased separate account No. 16 whioh had never 
been amalgamated with the residuary share did 
not pass by the sale. 

[3] The trial Court was of the opinion that 
the effect of the order of the Collector dated 
31st March 1932 viz., Ex. 9 was to close all the 
separate accounts including separate aooount 
NO. 16 and although there was no sale as con¬ 
templated by s. 14 of the Revenue Sale Law, as 
there was no attempt to supersede the order of 
the Collector dosing the separate aocounts, in 
proper proceedings, separate account No, 16 
ceased to exist and was amalgamated with the 
residuary share. The sale at whioh the plaintiff 
purchased therefore passed separate acoount 
No. 16 and the plaintiff had a good title to the 
disputed lands. In the result the trial Court 
passed a decree declaring the plaintiff’s title to 
the disputed land with the exception of the super¬ 
structures standing thereon and directed delivery 
of possession of the suit lands, the defendant 
being directed to remove the buildings standing 
on the disputed land. Against the deoision of the 
trial Court, the defendant preferred an appeal. 
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[ 4 ] The learned District Judge who heard the 
appeal concurred with the view of the trial 
Court as regards the effect of the revenue sale 
with this modification that the defendant was to 
remain in occupation of the buildings on pay¬ 
ment of fair and equitable rent. As stated already 
two appeals have been taken against the deci¬ 
sion of the learned District Judge. The defendant 
in appeal raises the question whether by the 
revenue sale the plaintiff acquired a good title 
to separate account Mo. 16, that is, to the lands 
in suit. The plaintiff's appeal concerns that 
part of the order of the learned District Judge 
which maintains the defendant in possession of 
the superstructures on payment of fair rent. 

[5] We shall first deal with the defendant’s 
appeal, viz., Appeal No. 1627 of 1943. Dr. Sen 
Gupta appearing on behalf of the defendant has 
contended that as there was no Bale of the entire 
estate after the collector had direoted separate 
accounts to be closed in March 1932 the rights of 
the holders of separate account were not in any 
way affected by the order of the collector dated 
9lst March 1932 directing the separate accounts 
to be closed. As suoh in the absence of any thing 
to show that there was any other valid basis for 
the alleged olosing of the separate accounts, the 
effect of the order of the collector dated Slat 
March 1932 was to maintain the existence of 
separate aocount No. 16 and as suoh the revenue 
sale at which the plaintiff purchased did not 
paBS that share. 

[6] The question as to the effeot of an order 
made by a Collector under 8.14, Revenue Bale 
Law (Aot XI [ 11 ] of 1659) depends on the view 
to be taken of 8s. 18 and 14 of the said Aot. 
Bsotion 13 of Aot XI [u] of 1869 states that 
after separate aooounts have been opened in 
respeot of an estate, if the estate is in default 
bsoause of non-payment of revenue in respeot of 
any share the Collector shall deolare the share 
or shares of estate whioh are in default to be 
put up to sale, and if at the sale the bid offered 
is not sufficient to liquidate the arrears the Col- 
lector will under S. 14, Revenue Sale Law, stop 
the sale and deolare that the entire estate Bhall 
be brought to sale at a future date unless the 
other reoorded Bharer or sharers purohase the 
share in arrears within 10 day b by paying the 
arrears due from the said shares. Seotion 14 does 
not expressly provide for the olosing of separate 
accounts. It merely directs that the Collector 
will deolare that the entire estate will be brought 
to sale if the co-sharers do not pay up the 
arrears in respeot of the defaulting shares. The 
practice of olosing separate aooounts is to be 
traced to the decision in the case of Eaii 
Mutsaddi Mian v. Mahomed Idris, 19 0 . W.N. 
764 1 (A. I. R. ( 2 ) 1916 p. 0 . 177) to whioh our 


attention was drawn by Mr. Bose appearing for 
the respondent. The passage which occurs at 
p. 767 of the judgment of the High Court runs 
as follows: 

“It is admitted that the Collector was bound to close 
all th6 separate accounts before he could eell the entire 
estate under S. 14." 

The judgment of this Court was merely affirmed 
on appeal by the Judicial Committee. The 
practice, therefore, rested on a concession made 
by the parties before the Hon’ble High Court. 
As already indicated there is no express provi¬ 
sion in the Act itself for the closure of all 
separate accounts. This is done in the Colleotorate 
for the purposes of convenience, with a view to 
find ont whether the estate as a whole is in 
default or not. This view is in accord with a 
decision of this Court in the oase of Narendra 
Nath Roy v. Midnapore Zemindary Co. Ltd., 
44 C. W. N. 38 : (A. I. R. (27) 1940 Oal. 116). At 
p. 49 Mitter J. observed thus: 

"The Act does not contaiu any provision for olosing 
separate aooounts. Section 14 speaks only of a declara¬ 
tion by the Collector; makes the same a necessary pre¬ 
liminary step for putting at a future date the entire 
estate to sale." 

If in point of faot, the contemplated sale does 
not take place or is set aside in a competent 
proceeding, the effeot of the declaration made by 
the Collector loses all its force and the parties 
are restored to the position whioh they oooupied 
before the declaration was made by the Col- ! 
leotor. Assuming that there was a statutory 
justification for the dosing of the separate ao¬ 
oounts, for whioh as we have already said there 
was none, the order of the Collector dated Slab 
March 1932 dosing the separate accounts oeassd 
to be.effeotive as the contemplated sale never took 
place. Separate acoount NO. 16, therefore, survived 
the aforesaid order of the Collector. It was not 
necessary for the recorded proprietors of that 
acoount to take any proceeding to have the 
order of the Collector vacated, as was errone¬ 
ously thought by the Courts below. The argu- 
ment in so far as it proceeded on the order of 
the Collector dated 81st March 1932 vide, Ex. 9, 
does not support the plaintiff’s alleged title to 
separate acoount No. 16 . In the Courts bdow 
the plaintiff relied also on the entry in the 
D Register, Ex. 8 and it was urged on his behalf 
that the entry in the D Register must be taken 
to be prrno facie correot. A reference to Ex. D 
shows that serial No. 77 refers to separate ao- 
count No. 16. There is an entry ‘dosed’ against 
the serial number. That entry is undated and 
no reference is made to any order of any officer 
justifying the entry. No order of any oompetent 
officer has also been produced. Serial No. 17 and 
a few other Berial numbers against whioh there 
is a similar entry ‘dosed’ are struck out and a 
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note is made vide serial no. 83. Serial No. 83 
states that the plaintiff is the proprietor of 13 as. 

6 gds. 3 karas 0 krant 2- tils in the touzi. 

39S69 

Reference is made then to Mutation Cases Nos. 
5G1 and 553 of 1936-1937.' This is followed by a 
remark "in lieu of Ali Mohammad and others 
by purchase at revenue sale.” A fair inference 
to draw from these entries is that serial No. 77 
was closed at the time when serial No. S3 was 
placed on the D Register as a result of the muta¬ 
tion cases in 1936-1937 after the plaintiff’s 
purchase at the revenue sale now in question. 
This does not support the view that the closure 
of separate account No. 17 proceeded on any 
order of the Collector either under s. 14 of Act XI 
[ill of 1859 as mentioned in the plaint or on any 
order under S. 72 or 71A, Land Registration 
Act (Act VII [7]BC 1S76). In fact there is nothing 
on the record to show that any order was 
passed under S. 72 or 74A, Land Registration 
Act which is the only procedure for the closure 
of separate accounts. Mr. Bose appearing for 
the respondent wanted to contend that as the 
D Register shows the existence of a residuary 
share in respect of 13 as. 6 gds. 3 karas 
36316 

0 krant 2 - tils share the legal basis for 

39969 

that entry must be presumed and the Court is 
to surmise that at some other interne' . date 

between the abortive revenue sale of 1932 and 
the present revenue sale, there bad been proceed¬ 
ings legally undertaken to close separate ac¬ 
count No. 16. This is a contention which is 
opposed to the case made in the plaint and as 
stated by the plaintiff himself in cross examine- 
tion. In the plaint it was generally stated that 
the separate accounts were closed and thereafter 
two of the separate accounts Nos. 1 and 2 were 
reopened. The date when this was done was not 
specifically mentioned. The plaintiff in his cross 
examination stated that ‘the amalgamation of 
separate account No. 16 took place in 1932’ obvi- 
ously referring to the order of the Collector 
dated 31st March 1932, Ex. 9. It is not open to 
the plaintiff respondent to make out thi3 case in 
this Court. As the existence of separate account 
No. 16 at an earlier date is admitted, it was for 
the plaintiff respondent to prove by evidence 
how the separate account ceased to exist. The 
result, therefore, is that by the revenue sale at 
which the plaintiff purchased, separate account 
No. 16 did not pass. 

[7l Mr. Bose at the close of his argument, 
prayed that even if the above view be taken, a3 
there was nothing to show that separate ac¬ 
counts were opened under S. 10 of Act XI (ill of 
1859 the plaintiff has admittedly an undivided 


share in the disputed land which forms a part 
of the lands comprising the touji and as such a 
declaration may be made in respeot of his on- 
divided residuary share in respect of the disput¬ 
ed land. This contention cannot be given effect 
to in view of the specific case made in the 
plaint that the disputed lands are the specific 
lands of separate account No. 16 and the prayer 
by the plaintiff for declaration of his exclusive 
title to and possession of the said lands. A 
further difficulty stands in the plaintiff's way, 
viz. that the other recorded co-sharers in the 
touzi are not before the Court. Mr. Bose prayed 
for leave to amend the plaint to raise this case 
and to add the co-sharers as parties. In our 
opinion such a prayer cannot be acceded at 
this late stage and in view of the course of the 
trial in the Courts below. 

[8] The result, therefore, is that Second Ap¬ 
peal No. 1S27 of 1943 succeeds. The judgments 
and decrees of the Courts below are set aside 
and the plaintiff’s suit must stand dismissed 
with costs in all Courts. 

[9] Second Appeal No. 1173 of 1943 — 

As the plaintiff has been found to have no 
title to the disputed lands this appeal must 
also fail. This appeal is therefore dismissed but 
there will be no order for costs. 

Das Gupta J.—I agree. 

D.H. Order accordingly. 

I. R. (37) 1950 Calcutta 188 [C.N. 63.] 

Sen J. 

Budhu Mohan and another—Petitioners v. 
Corporation of Calcutta and another—Oppo¬ 
site Party. 

Criminal Revn. No. 8S9 of 1949, D/- 28-11-1919. 

Municipalities—Calcutta Municipal Act (III [3] 
ol 1923), S. 488—Trial lor disobeying notice under 
Rule 4 (2) of Sch. XVIII-Question ol dangerous ( 
condition of building and necessity to vacate cannot 
be agitated before Magistrate. 

It is quite clear from the words of Rule 4 that the 
Corporation is the authority to decide whether the 
building i3 in a dangerous condition and whether it is 
necessary to require the inmates of the building to 
vacate.it. The statute gives the Corporation alone the 
power to decide this matter. Further, the statute has 
provided by S. 511 the tribunal to decide this question, 
that tribunal being the Corporation itself. In these 
circumstances, the question cannot be re-agitated before 
the Municipal Magistrate wbo Is trying persons for dis¬ 
obeying a notice under Rule 4 (2) asking a tenant to 
vacate the premises: 11 C W. N. 671; 26 Cal 811 and 
A. I. R. 129) 1942 Cal 142, Ref. [Para 4] 

Dcbi Prosad Dt —for Petitioners. , 

Debabrata Mukherjee for B\res\car Chatterjee and 
Kamal Krishna Palit-ioz Opposite Party Nos. 1 and 

2 , respectively. 

Order. —This Rule has been obtained by the 
petitioners who have been convicted by the 
Municipal Magistrate and fined. The case againBt- 
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-them is that they did not comply with a notice 
to vacate certain premises which were in a 
dangerous condition and that thereby they had 
committed an offence which was punishable 
under 8. 48S, Caloutta Municipal Act. 

[2l The facts briefly are these : The peti¬ 
tioners are tenantsof certain premises.lt came to 
the notice of the Municipality that the premises 
■were in a dangerous condition and after inspec¬ 
tion a notice was served both upon the landlord 
and the tenants under Buie 4, sub-rule (a) of 
soh. XVIII, Calcutta Municipal Act requiring 
the inmates of the building to vacate it. The 
tenants admitted that they received this notice. 
They applied under S. 611, Calcutta Municipal 
Act for a withdrawal of the notice. The matter 
was considered by the Administrative Officer 
and he was satisfied that the notice was neces¬ 
sary. In spite of this decision the tenants did 
not vacate the premises and they were prosecu¬ 
ted, and sentenced as stated above. 

[9] The only contention raised before this 
Court is that the Magistrate was wrong in refus- 
ing the petitioners an opportunity to adduce 
evidence to prove that the notice was not neces¬ 
sary inasmuch as the premises were not in a 
dangerous condition. It was pointed out that the 
learned Magistrate refused to allow the peti¬ 
tioners to adduce evidence on this point holding 
that the question was concluded by the decision 
of the Corporation and that he had no jurisdio. 
tion to consider whether or not the building was 
in a dangerous condition. 

[4] I am of opinion that the learned Magis¬ 
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Corporation alone the power to decide this mat¬ 
ter. Further I would point out that S. 511, Cal¬ 
cutta Municipal Act makes it additionally clear, 
that this question is one which i3 to be decided 
exclusively by the Corporation. Section 511 of 
the aforesaid Act provides that if any person is 
dissatisfied or objects to the issue of such notice, 
his remedy lies in making an application to the 
Corporation withiu a certain period. The section 
also provides that the Corporation shall consider 
and decide the objection. It is thus clear that 
the statute has provided the tribunal to decide 
this question, that tribunal being the Corpora- 
tion itself. In the circumstances I do not see 
how it can be argued that the question can be 
re-agitated before the Municipal Magistrate 
who is trying persons for disobeying a notice. 
In this connection I would refer to the follow¬ 
ing casss : Shamul Dhone Dutt v. Corpo¬ 
ration of Calcutta, ll 0. W. N. 671, F. W. Duka 
v. Rameswar Malta, 8 c. W. N 608 : (26 cal. 
811) and Aiul Chandra v. Corporation of Cal¬ 
cutta, I. L. B. (1941) 2 oal 308 : (A. I. B. (29) 
1942 Cal. 142 : 43 Cr. L. J. 513). The first oase 
deals with the Bengal Municipal Act and the 
second with the Caloutta Munioipal Aot a3 it 
WB9 in 1899. The last case deals with the pre¬ 
sent Aot. Although the sections dealt with are 
different, I am of opinion that the principal 
enunciated in these cases entirely supports the 
view that I have taken. 

[6] In my opinion, the learned. Magistrate’s 
order cannot be interfered with and this Rule is 
discharged. 


trate was right in his view. Apart from the oase 
law on the snbjeot, I think the wording of the 
seotions and general principles of law indicate 
unmistakably that this question oannot be in¬ 
vestigated by a Munioipal Magistrate trying a 
person for disobedience of a notice issued under 
Buie 4, sub-rule ( 2 ) of sob. xvlil, Calcutta Munioi¬ 
pal Aot directing them to vacate the premises on 
the ground that it was in a ruinous or dangerous 
condition. The relevant words of Buie 4 which 
need be quoted are these: 

, “Buie 4, sub-rule (1): If any wall or building, 
or anything affixed thereto, be doomed by the 
Corporation to be in a ruinous state, or likely to fall, 
or to be in any way dangerous, they shall forthwith 
cause a written notice to bo served . . .." 

“Buie 4, sub-rule (2): The Corporation may also, U 
it appears to them to be neoessary to do so, cause a pro¬ 
per boarding or fenoe or other means of protection to 
be put up .. . and may also, after giving them euoh 
notioe as the Corporation may think necessary require 
the inmates of the building to vacate it.” 

It is quite clear from the words of this rale that 
the Corporation is the authority to deoide whe¬ 
ther the building is in a dangerous condition and 
whether it is neoessary to require the inmates of 
the building to vacate it. The statute gives the 


D.B.R. Rule discharged. 

A. I. R. (87) 1980 Caloutta 189 [C.N. 64.} 

G. N. Das J. 

Sree Sree Iswar Oopinath Deb Thakur and 
another — Defendants — Appellants v. Kame¬ 
swar Nath and another — Plaintiffs — Resjxm- 
dents. 

A. F. A. D. No. 176 of 1946, Decided on 17th Novem¬ 
ber 1949, against decree of D. J. Murshidabad, D/-7th 
August 1945. 

(a) Bengal Primary Education Act (7 (VII) of 
1930), S. 29 (1) — Nukar lands lying within scmin* 
darl - Zemindari assessed to payment of road and 
public works cess —Nukardar not liable to pay 
Toad cess— Still education cess is recoverable. 

Where the disputed lands are Niskar lands lying 
vritbin the ambit of a lemlodau whloh itself la assessed 
to the payment of road and publio works cess, it 
oannot be said that the disputed lands are suoh 
immovable property on whioh road and publio work9 cesa 
was not asfessed. Section 29 (1) deolarea the liability oi 
all immovable property on whioh road and publio works 
ceases have boon assessed, to be further assessed to the 
education oess. Tho faot that the skardar was not 
liable to pay road cess to the aemlndar does not lead 
to the oonolusion that the property itself was not assess* 
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ed to road and public works cesses. Hence even though 
road cess is not payable education ces3 is recoverable 
xrom tbe Niskardar. [Para 5] 

min! f en & al Primary Education Act (7 (VII) of 
1930), S. 32—Road cess not leviable be cause of non¬ 
service of notice under S. 54, Cess Act-Still educa¬ 
tion cess is recoverable—Bengal Cess Act (9 (IX) of 
1880), S. 54. ' 

In order to entitle the bolder of an estate to recover 
primary education ceaa no special notice under S. 54 of 
the Cess Act is required to be served. Hence, even 
though the levy of road oess is not possible beoause of 
the non-service of the requisite notification, under S. 54 
of the Cess Act, still primary education cess is recover¬ 
able- [Para 6] 

(c) Bengal Cess Act (9 [IX] of 188o),S. 58-Educa¬ 
tion cess not paid though leviable—Zemindar can 
recover penalty under section. 

Where the primary education oess is properly leviable 
but has not been paid according to the instalments fixed 
by the Aot, the zemindar is entitled to recover penalty 
as stated in S. 68. [p ara 7 ] 

Purushottam Chatterji —for Appellants. 

Judgment — This appeal is on behalf of the 
defendants and arises out of a suit for recovery of 
arrears of road cess for the years 1343 to 1360 B. 8. 
and education cess for the last half year of 1347 
B. S. together with the penalty provided for in 
S. 68 of the Oess Act. 

[ 2 j The defence of the defendants was that 
neither the road cess nor the education cess is 
recoverable because notice under S. 54 of the Oess 
Aot was not served according to law. 

[3] The trial Court dismissed the plaintiff’s 
suit in so far as it concerned the olaim for re¬ 
covery of road cess inasmuch as the service of 
notice under S. 64 of the Cess Aot was not pro¬ 
ved. The claim for recovery of education cess was 
however deoreed. The judgment does not give us 
any indication of the reasons which led the trial 
Oourtto decree this part of the claim. Against the 
deoision of the trial Court, tbe plaintiff preferred 
an appeal in so far as the trial Conrt dismissed 
the claim for recovery of road cess. The defen¬ 
dants preferred a cross appeal. The appeal and 
the cross appeal were both dismissed by the lower 
appellate Court. The appeal was dismissed on the. 
ground that notioe under 8. 64 of the Cess Aot 
was not proved to have been served. The cross 
appeal was dismissed by the lower appellate 
Court on the ground that the liability to pay eduoa. 
tion oess was determined under 8. SO of the Bengal 
Primary Education Act (Aot, VII (7) of 1930). 
The plaintiff has not preferred any appeal. The 
defendants have preferred this appeal challenging 
their liability to pay education cess as olaimed in 
the plaint. 

[4] Mr. Cbatterji appearing for the defendants 
appellants has conteded in the first plaoe that as 
no road cess is payable in tbe present case educa¬ 
tion cess is not recoverable in view of the provi- 
siona of 8. 29 (l), Bengal Primary Education Act 


of 1930. In the second place it is contended that 
S. 32 of the said Act makes the provisions of the 
Ce;3 Aot applicable in the matter of assessment, 
levy, payment and recovery of education cess.’ 
As road cess is not recoverable in the present case 
education cess is also irrecoverable. In the third 
place it is contended that the decrees of the Courts 
below imposing a penalty under S. 58, Cess Act are 
not in accordance with law on the grounds al¬ 
ready mentioned. 

[5] The first contention depends on an inter¬ 
pretation of s. 29 (l) of the said Act. The sub- 
section runs as follows: 

"In any district or part of a district in whioh the pro¬ 
visions of this Chapter arc in force all immovable 
property on which the road and public works cesses are 
assessed according to the provisions of the Cess Act, 1880, 
shall be liable to the payment of a primary edocation 
cess.” 

The disputed lands are niskar lands lying within 
the ambit of a zemindari belonging to the 
plaintiff. The Zemindari itself is assessed to the 
payment of road and publio works oess. It cannot 
therefore be said that the disputed lands are such 
immovable property on which road and publio 
works cess was not assessed. Seotion 29 (l) of the 
Aot declares tbe liability of all immovable pro¬ 
perty, on whioh road and publio works cesses 
have been assessed, to be further assessed to tbe 
education cess. The fact that the niskardar was 
not liable to pay road cess to the Zemindar does 
not lead to the conclusion that the property 
iteelf was not assessed to road and publio works! 
oesses. The first contention raised on behalf of' 
the appellants must therefore be overruled. 

[6] The second contention has to be answered 
by a reference to the different sections of the 
Bengal Primary Education Aot 1930 as also of 
the Cess Aot, 1830. I have already referred to 
8 . 29 (l), Bengal Primary Eduoation Aot, 1930 
whioh makes all immovable property on which 
road and publio works cesses have been assessed 
to be further subject to a liability to pay the 
primary eduoation cess. Seotion 29 ( 2 ) of the Aot 
prescribes the rate of levy of eduoation cess which 
in the oase of land is fixed at 6 per cente per rupee 
on each rupee on annual value of the land. 
Section 30 of the Aot provides for the mode of 
payment of eduoation cess by the holders of 
different grades of interests in land and for 
apportionment of the same between the holder of 
an estate or a tenure or a cultivating raiyaU 
Section 31 of the Aot provides that when primary 
education cess is levied for the first time a noti¬ 
fication and proclamation in the manner pro¬ 
vided for by 8. 41 of the Cess Aot and a notioe on 
the holder of an estate showing the amount of 
cess payable in respect of the estate and specify¬ 
ing the date from whioh such primary eduoation 
cess will take effeot, shall be served subjeot to 
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the proviso that defept in the service of notice 
shall not effect the liability of any person or 
proprietor to the payment of cess. Section 32 of 
the Act then stateB : 

•'Subject to the provisions of this chapter the provi¬ 
sions of the Cess Act, 1880, shall apply eo far as possible 
to the assessment, levy, payment and recovery of the 
primary education cess." 

It is contended that as the levy of education 
(road?) cess in the present case is not possible 
because of the non-service of the requisite 
notification under B. 64 of the Cess Act 

primary education cess is also irrecoverable. 

In order to deal with this contention we 

have to refer to 8. 64 of the Cess Aot. 

Seotion 64 provides that in cases where a new 
valuation or re-valuation takeB effect in a dis¬ 
trict or where the rate of cess is changed or where 
the dates fixed by the Board of Revenue for 
payment of cesses under 8. 67 of tho Cess Aot are 
altered, the bolder of the estate will cause a notioe 
in the prescribed form to be published in the 
places mentioned in B. 64. Seotion 66 then pro¬ 
vides that if such a notice under S. 64 is not 
published cesses cannot be recovered. In the 
present case, there is no question of a new valua¬ 
tion or re-valuation of the estate or a change in 
the rate on which cesseB are payable or any 
ohange in the dates fixed by the Board of Revenue 
for payment of an instalment under S. 67 of the 
Cbbs Act. The education cess, as I have already 
Btated, is payable at certain rates on the annual 
value of land. The annual value of the land is 
defined in the Cess Aot. As snob, in order to entitle 
the holder of an estate to recover primary educa¬ 
tion cess no special notice under 8.64 of the Cess 
Aot was required to be served. It has been found 
that notice under s. 62 of the Oess Aot was pro- 
perly served. In this view, the defendants niskar- 
dars oannot escape liability from the payment of 
education cess as claimed in the plaint. The 
second contention on behalf of the appellants 
must therefore fail. 

[7] The third contention raised on behalf of 
the appellants relates to the imposition of a 
penalty under 8. 68 of the Cess Act. As I have 
already held that the primary education cess was 
properly leviable and as the same has not been 
paid according to the instalments fixed by the 
Aot the plaintiff was entitled to recover penalty 
as stated in 8. 68 of the Cess Aot. This contention 
must also be overruled. 

[83 The result therefore is that this appeal 
fails and muBt be dismissed but as there is no 
appearance on behalf of the respondent there 
will be no order for cobIs. 

Appeal dismissed. 


A. I. R. (37) 1950 Calcutta 191 [C. N. 65.] 
R. P. Mookerjee J. 


Harendra Nath — Creditor—Petitioner v. 
Sm. Dakhyamoni Dassi — Debtor—Opposite 
Party. 

Civil Rule No. 829 of 1949, D/- 30-11-1949. 


(a) Interpretation of Statutes—Technical legisla¬ 
tion—Language plain — Words to be construed 
according to ordinary and natural meaning in 
absence of indication to contrary. 

The elementary rule of construction is that it is to 
be assumed that the words and phraees of a technical 
legislation are used in the ordinary meaning. If there 
is nothiog appearing in the seotion itself either to 
modify or to alter or if there be nothing to qualify the 
language which the statute contains, it is to be cons¬ 
trued In the ordinary and natoral meaning of the 
words and sentences. If the language is not only plain, 
but admits of only one meaning, the task of interpre¬ 
tation can hardly be 6aid to arise. It is not allowable to 
interpret what has no need of interpretation: A. I. R. 
(8) 1921 P. C. 240 and (1886) 12 A. 0.1, Rel on. 

[Para 5] 

Annotation:—(’44-Corn.) C. P. C., Pre. Note 7. 


(b) Debt laws — Bengal Agricultural Debtors 
Act (7 [VII] ol 1936), S. 44 — Words 'decision* or 
'order* in S. 44 include award — Even if not 
included, Board’s jurisdiction to review its decision 
is not taken away merely because decision has 
culminated in award. 


Review as allowed under S. 44 is against any order 
or deoision passed by the Board. The words ‘order* and 
'decision* are quite clear and make no differentiation 
between certain olaisos of orders and others. Looking 
at it from tho practical point of view, there most be 
certain orders or derisions by the Board bofore an award 
oan be drawn up and if there be any defect or any 
ground on whioh review will be allowed, such previous 
order or deoision being modified on review, the award 
also falls to the ground as a corollary. Even if it were 
taken that the term 'award* was not specifically Inclu¬ 
ded that would not take away the right of the Board to 
review its own deoision whioh had ultimately culmina¬ 
ted in the award. [Para 6] 

(c) Debt laws—Bengal Agricultural Debtors Act 
(7 [VII] of 1936), Ss. 44 and 55—Rules under 
S. 55, R. 91 (b)—R, 91(b) does not require previous 
filing of review application to Board before obtain¬ 
ing permission from Collector — Board exercising 
powers of review suo motu after receipt of order 
from Collector granting permission—Subsequent 
formal application to Board-Board cannot refuse 
it on ground of delay. 

Under R. 91(b), if a review application is to bo made 
beyond 60 daye suoh an application oannot be dealt 
with by the Board unless permission of the Collector 
has been obtained. Bat there is nothing In R. 91 (b) 
whioh requires the previous filing of an application for 
review iathe Board and then approaching the Colleotor 
for permission. [Para 9} 

On an application by a debtor, the Colleotor allowed 
permission under R. 91 (b) for review of ftn award 
passed by the Board two years back. On reoeipt o! the 
tbe 0o ^ eotor » 4® Board proceeded to deal 
with the matter though there had been no application 
filed for review before the Board itself and passed vari¬ 
ous orders from time to time. Subsequently, the debtor 

M^ ft T? im ? 1 ?nu pli ? llo 5 for miow on ihe dtaotlon 

of the Board, The Board, howevor, dismissed Uie appU- 
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cation on the ground of inordinate delay in filing the 
application: 

Held, that in thecircumstances the Board was exercis¬ 
ing its powers of review suo motu and as it had already 
taken cognizance of the proceedings, it was not open to 
it to refuse the prayer for review on the ground of 
delay on the part of the debtor. [Para 10] 

A joy Kumar Basu—lot Petitioner. 

Syama Outran Milter— for Opposite Party. 

Order.—This application in revision is on 
behalf of the creditor. On an application by the 
creditor, an award was made by Patepur Debt 
Settlement Board on 25th January 1912. In 1944, 
an application was filed by the debtor before the 
Collector of 24 Parganas for permission under 
R. 91 (b) read with 6. 44, Bengal Agricultural 
Debtors Act for review of the award which had 
been made in January 1942 inasmuch as more 
than GO days had expired from the making of 
the award. On 2lst July 1944, the order passed 
by the Collector permitting review of the pre- 
vious award was received by the Debt Settle¬ 
ment Board. From the order sheet maintained 
by the Board.it appears that after the receipt of 
that intimation various orders were passed from 
time to time, sometimes directing service of 
notice on the creditor and sometimes on the 
debtor concerned. On 12th April 1946 up to 
which the proceedings were continuing before 
the Board, the latter directed the debtor to file 
a formal application for review under 8. 44, 
Bengal Agricultural Debtors Act accompanied 
by the requisite court-fees. An application was 
accordingly filed on 14th June 1946. The Board 
however held on 8th August 1946 that there had 
been inordinate delay in filing the application 
and accordingly dismissed the prayer for review. 

[ 2 ] On an appeal being taken to the Appellate 
Officer, the order was set aside direoting the Debt 
Conciliation Officer concerned to deal with the 
application according to law and on the merits, 
This order was affirmed by the District Judge 
under 8. 40A, Bengal Agricultural Debtors Act. 

[ 3 ] On behalf of the oreditor, it is contended 
that it is not competent for the Board to enter¬ 
tain the application for review after an award 
has been signed. Section 44 of the Aot is in the 
following terms : 

“Subject to any rules made under this Act—(a) a 
Board may, on an application made by any person 
interested, or of its own motion review any decision or 
order passed by it and pass such order in reference 
thereto a3 it thinks fit.” 

Clause (b) authorises the Appellate Officer in 
similar terms. There is a proviso that no order 
shall be varied or reversed unless an oppor. 
tunity has been given to a person interested to 
appear and be heard in support of such order. 

[ 4 ] It is contended on behalf of the petitioner 
that the expression ‘decision’ or ‘order’ used in 
els. (a) and (b) of 8. 44 does not include an award. 


Reference is, in this connection, made to the 
provisions contained in s. 40 of the Act where 
while dealing with the right of appeal in addition 
to the reference made to a decision or order of a 
Board, an award is referred to in the next clause. 
It is urged that had the expression ‘decision’ or 
order’ the general significance, there would not 
have been any necessity of making separate 
reference to the word ‘award’. 

[5] Before I refer to the effect of the use of 
the relevant words in s. 40 we have, in the first 
instance, to consider the effect of the words as 
appearing in 8. 44. The elementary rule of con- 
struction is that it i3 to be assumed that the 
words and phrases of a technical legisla'ion are 
used in their ordinary meaning tCorporation of 
the City of Victoria v. Bishop of Vancouver 
Island, (1921) 2 A. 0 . 384 : (a. I. B. (8 ) 1921 
P. C. 240). If there is nothing appearing in the 
eeotion itself either to modify or to alter or if 
there be nothing to qualify the language whioh 
the statute oontains, it is to be construed in the 
ordinary and natural meaning of the words and 
sentences. (Vestry of St. John Hampstead v. 
Cotton, (1886) 12 A. o. l, 6.) If the language is 
not only plain, but admits of only one meaning, 
it has repeatedly been held that the task of 
interpretation can hardly be said to arise. It is 
not allowable to interpret what has no need of 
interpretation. 

[6] The words ‘order’ and ‘deoision’ are quite 
dear and make no differentiation between certain 
olasses of orders and others. Looking at it from 
the practical point of view, there must be certain 
orders or deoision by the Board before an award 
can be drawn up and if there be any defeot or 
any ground on whioh review will be allowed, 
such previous order or deoision being modified 
on review, the award also falls to the ground as 
a corollary. Even if it were taken that the term 
‘award’ was not specifically included that would 
not take away the right of the Board to review 
its own deoision whioh had ultimately oulmi.> 
nated in the award. 

[7] The difference in the language used be¬ 
tween Ss. 40 and 44 may also be explained. By 
a teohnioal and very striot inter oretation; it 
may be stated that the word ‘ award ‘ is not a 
decision by the Board, but it is a formal paper, 
which records the effect of the deoision or 
order. An appeal under S 40 is allowed not only 
against the earlier order passed, but against the 
award as it stands. Review as allowed under 
S. 44 is against any order or deoision passed by 
the Board and if a review is limited to the 
award itself without questioning any earlier or 
previous orders passed by the Board, it may be 
contended that review is not allowed under suob 
circumstances. But on the other hand, if any 
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earlier order or decision passed by the Board is 
questioned any review aod a modification of 
suoh earlier order or decision, if affecting the 
award itself, will be permissible. 

[8] Merely because there has been an award 
will not take away the jurisdiction of the Board 
to review its own order or deoieion. This objec¬ 
tion, therefore, must be overruled. 

[9] It is next contended that as there bad 
been no application for review filed before the 
permission of the Collector was sought, the pro. 
ceediogs now pending before the Board are 
without jurisdiction. This contention also cannot 
be supported. If an application is made within 
60 days under R. 91 (b), that application has to 
be filed before the Board immediately. If the 
Board exercises its right to review its own order 
suo moto within 60 days that also can be done 
without any reference to the Collector. If review, 
however, of the earlier order or decision is to be 
made beyond the period of 60 days such an appli¬ 
cation oannot be dealt with by the Board unless 
the permission of the Collector has been obtained. 
Reliance is placed upon the proviso to a. 91 (b) 
wherein it is laid down " that no action shall 
be taken by a Board ” and it is argued that it is 
only taking some aotion on the application which 
is barred and not the filing of the application 
before the Board. It is further pointed out that 
there is no definite provision barring out the 
entertaining of an application before the Col. 
lector’s permission is obtained. There is no sub. 
stance in this contention. If the application itself 
oannot be dealt with by the Board before the 
permission of the Collector is obtained, there is 
nothing in the rule which requires the previous 
filing of the application in the Board and then 
approaching the Collector for permission. As 
there is no direct provieion in the rule requir¬ 
ing suoh previous filing of the application before 
the Board, I would not aoeept such a for fetched 
interpretation. 

[ 10 ] In the present case, it appears that after 
the order from the Oolleotor was received by the 
Board, the Board proceeded to deal with the mat¬ 
ter althsugh there had been no application filed 
for review before the Board itself. It might have 
been taken on the special faote of this particular 
oase that the Board was exercising its powers 
to review it3 own order of its own accord. But 
on the subsequent filing of the application as 
required by the Board two years later, it can¬ 
not be thrown out, because there had been no 
such application at an earlier stage. My atten. 
tionhas not been drawn to any provision under 
which the application must be filed within a 
definite period. As the B.iard had already taken 
oogmsanoe of the proceedings and had been deal, 
ing with the same from July 1944, till April 1946 
I960 0/26 & 26 


it was not open to the Board to take an objec. 1 
tion, thereafter about any supposed delay an the' 
part of the debtor. 

[ 11 ] Tbe decision by the Additional District 
Judge cannot be assailed. This Rale is accord, 
ingly discharged. 

[ 12 ] There will be no order for costs. 

K.s. Rule discharged. 


A. I. R (37) 1950 Calontta 193 [C. N. 66.) 

K. 0. Chunder and Guha JJ. 

Mubarak Hossain and another—Petitioners 
v. The Ring. 

Criminal Revn. No. 810 of 1949j D/- 8th December 
1949. 

Influx Irom Western Pakistan (Control) Ordi¬ 
nance (XVII [17] oi 1948). S. 3 - Permit System 
Rules, 1948, Rr. 12 and 16A — Applicability-Per¬ 
son going to Lahore under temporary business 
permit and 'returning back to Calcutta* under 
permit valid for two months 'pending verification’ 
— R. 16A applies — Conviction under R. 12 held 
invalid. 

Tbe case of a person who wants to return to India 
olaiming that he is domiciled here and was only stay¬ 
ing on a temporary visit to Pakistan is provided for in 
R. 16A which provides for tbe High Commissioner or 
the Deputy High Commissioner to grant him the neoes- 
tary permit to return permanently here, bat In caso 
the authority is not satisfied, he may grant a tem¬ 
porary permit which is to be for a period long enough 
for the authority to receive a report from India as to 
the desirability or otherwise of the person being allow¬ 
ed to return permanently here. If tbe enquiry has not 
been completed by the High Commissioner or the De¬ 
puty High Commissioner he may automatically oxtend 
the period under R. 16A (4). This has got nothing to 
do with the permit-holder, sb under ol. (6) of the Rule 
vt-* 8 , *5.° duty of 1,18 Hl 8 h Commissioner or the Deputy 
High Commissioner to send an intimation to the Super- 
intendent of Police of the district where tbo applicant 
Is for the timo being staying that bis application has 
been refused and that the applicant should return to 
Pakistan on the expiry of the period of the temporary 
permit held by him : [p„ ra 4 j 

Where, th«*refore. certain persona proceeded from 
Calontta to Delhi and from there to Lahore under a 
temporary business permit and returned to India 
under a permit whioh was valid for 2 months in which 
tbeir object of return was staled to be ‘returning baok 
to Oaloutta, pending verification’ and they were oonvU- 
ted under R. 12 for overstaying in India : 

Held, that as their object was to return permanently 
to India, they were eutllied to olaim that their case was 
governed by R. 16A. (Tho oonvictioo was set aside 
ai this point was not gone into by tbo lower Court.) 

[Pains 4 and 6] 

Nirmal Chandra Sen _ for Petitioners. 

A jit Kumar Dutt and N. K. Sen-for the Crown. 

Order. — This Rule was issued at the ins- 
tanoe oi two persons who have been oonvioted 
by a Presidenoy Magistrate of Oaloutta under 
8. 4, Influx from Western Pakistan (Control) 
OMmance, 19 4 8 and R. 12, Permit System Rules, 
1948, framed thereunder, eaoh being Bentenoed 
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to pay a fine of Bs. 200, in default to suffer rigor¬ 
ous imprisonment for three months. 

[ 2 ] As far as the facts are concerned, on 18 th 
October 1948, the petitioners went from Calcutta 
to Delhi and then on 23rd October 1948, they went 
to Lahore from Delhi under Temporary Business 
Permits Nos. 210 and 211 granted by the High 
Commissioner for Pakistan, in India at New 
Delhi. They wanted to return and on 2 nd Novem¬ 
ber 1948 they were granted two Temporary Per- 
mita being nos. M. B. 28650 and 28651 by the 
Deputy High Commissioner for India in Pakis¬ 
tan at Lahore in which the object of the visit was 
stated to be "returning back to Calcutta: pending 
verification," and these permits were made valid 
for two months! It is not disputed that the peti¬ 
tioners did not return to Western Pakistan 
after two months. 

[8] Various questions have been raised by 
Mr. Sen appearing on behalf of the petitioners 
relating to the powers of the Governor General 
to pass the Ordinance and also the different Or- 
dinance subsequently passed and the retrospec¬ 
tive operation of the different clauses, but in 
view of our decision in the present case, we do 
not intend to express any opinion whatever either 
on this point or on the actual question of faots. 
It appears that the petitioners are convioted for 
violation of the Rules framed under the Ordi¬ 
nance then in force or even as subsequently modi- 
fied so far as it relates to the case of the 
petitioners. The Rules then in force were the 
Rules published in the Gazette of India (Extra- 
ordinary), first on 14th September 1948 and then 
amended on 4th October 1948. Of the Rules 
published in the Gazette on 14th September 
1948, R. 3 speaks of three kinds of pernfita of 
which NO. 1 is permit for temporary visits and 
under R. 12 it was laid down that no person holding 
a temporary permit shall stay in India after the 
date of expiry of such permit. Then on 4th 00 - 
tober 1948 (published in the Gazette of India on 
7th October 1948) Rr. 12A and 16A were added. 
Rule 12A enables a permit-holder to apply to 
the Superintendent of Police of the district to 
extend the period of the permit by such number 
of days not exceeding 20 days as may be neces- 
eary on account of circumstances over which the 
permit-holder has no control. This obviously re- 
fers to Buch temporary permit holders who are 
in India from .Western Pakistan for a tempo- 
rary purpose and not permanently to India after 
a temporary sojourn in Pakistan. _ In such a 
case, it would appear he may, if circumstances 
are such that he had no control over them, get 
an extension only for a period of 20 days from 
the Superintendent of Police. 

[ 4 ] The case of a person who wants to return 
ito India claiming that he is domiciled here and 


A. I. ft. 

was only staying on a temporary visit to Pakis- 
tan was provided for in R. 16A. That Rule pro- 
vided for the High Commissioner or the Deputy 
High Commissioner to grant him the necessary 
permit to return permanently here, but in case 
the authority was not satisfied, he may grant a 
temporary permit which is to be for a period 
long enough for the authority to receive a report 
from India as to the desirability or otherwise 
of the person being allowed to return permanent¬ 
ly here. It is provided in R. 16A (4) that if neces¬ 
sary the period of such temporary permit can- 
be extended from time to time. This obviously 
means that if the enquiry has not been comple¬ 
ted by the High Commissioner or the Deputy 
High Commissioner he may automatically ex- 
tend the period. This has got nothing to do 
with the permit-holder, as under the next clause, 
cl. 5 of R. 16A, it is the duty of the High 
Commissioner or the Deputy High Commissioner 
to send an intimation to the Superintendent of 
Polioe of the district where the applicant is for 
the time being staying that bis application has 
been refused and that the applicant should 
return to Pakistan on the expiry of the period 
of the temporary permit held by him. It has to 
be connected, as we have said, with the previous 
clause, ol. 4, whioh shows that the High Commis¬ 
sioner or the Deputy High Commissioner must 
finish the enquiry before the expiry of the period 
of the temporary visit and should communi¬ 
cate the result and ask the person to return and in 
case this cannot be done there is this provision for 
extension as we have said, i.e., for automatically 
extending the period of the temporary permit 
and in such a case when permission permanently 
to return to India is refused, the High Com- 
missioner or the Deputy High Commissioner will 
intimate such refusal to the applicant through the 
District Superintendent of Police as also the 
extended date by which he is required to return 
to Pakistan. There i3 no provision for intima- 
tion or granting of the application. In the pre- 
sent case as the object of the visit is to return 
to Calcutta and no other temporary object of 
visit is shown, it is written there that this is 
pending verification, the petitioners are entitled 
to claim that their case was under R. 16A and 
this point had not been gone into in the Court 
below. This is a matter whioh oannot be decid- 
ed without evidence and the evidence must be 
given by the prosecution before the Chief Presi- 
dency Magistrate as to whether the application 
was made to the High Commissioner or the De¬ 
puty High Commissioner for India in Pakistan 
only under cl. (12) for a temporary visit or under 
els. (16) or (16A) for the purpose of return to 
India permanently of a person who olaims to be 
domiciled in India and had been only on a tem- 
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porary visit to Pakistban. The Court will then 
consider on the evidence how the law is to be 
applied. 

[6] The conviction and sentence are, there¬ 
fore, set aside and the Rule is made absolute 
and the case remanded to the Presidency Magis¬ 
trate for further enquiry in the light of this 
judgment. The fine, if paid, will be refunded. 

D.R.R. Buie made absolute. 


A. I. R. (37) 1950 Calcutta 195 (C. N. 67.] 
K. C. Chonder and Das Gupta JJ. 

Booghly Bank Ltd., Calcutta—Appellant v. 
Mahendra Nath Mukhopadhyaya and others 
— Bespondents. 

A. F. A. D. No. 1187 of 1944, D/- 2-12-1949, against 
decree of D. J., Hooghiy, D/- 24-2-1914. 

Landlord and Tenant— Putni lease -Covenant by 
pulnidar to submit collection papers yearly affects 
value of land and therefore is covenant running 
with land—Covenant binds assignees from parties 
—Transfer of Property Act (1882), S. 40. 

Though a covenant in a potni lease that the pulni¬ 
dar shall submit duly, year after year in the landlord’s 
office, the 'Jamawa9il baki’ and 'lowazima papers’ does 
not afleot the nature or quality of the land, it will cer¬ 
tainly affeot the value of the laud from the very mo¬ 
ment it is entered into, inasmuch as the collection 
papers will supply requisite materials and facilitate col¬ 
lection and show the real state of affairs of the putni 
and the dues eto. from the tenants and this factor will 
weigh with the purchaser of suoh Interest in estimating 
the money that may reasonably be paid for suoh pur¬ 
chase. Suoh a covenant runs with the land and there¬ 
fore binds the assignees from the parties. (Paras 2 & 4] 

Annotation : {45-Com.) T. P. Act, S. 40, N. 1 and 
25. 

Atul OhandraOupta , Shambhu Nath Banerji (Sr.) 
and Satya Prasad Ban*jet—1 or Appellants. 

Htralal Chakravarty and Babindra Nath Bhatta • 
char jet—tox Respondents. 

Judgment.— This is au appeal against an 
appellate decree of the District Judge of Hooghiy 
affirming the decree of the Subordinate Judge, 
2 nd Court of the same place. 

[3l The facts are very simple. The appellant 
is a successor, in. interest of one Prannath Chou- 
dhury of Satkhira. The defendants are the suo. 
Mssors-in-interest of one Raj Krishna Mnkherjee. 
Both parties are assignees. Prannath Chondhury 
gave a putni leaae of his share of touzi No. 87 
of the Hooghiy Collectorate to Raj Krishna 
Mnkherjee, one of the terms of whioh was ' Yon 
shall submit duly year after year in my office the 
Jamawasil baki papers eto., and the Lowazima 
papers.” On 1st May 1943, the plaintiff, the 
Hooghiy Bank Ltd., pnrohased also the pntni 
interest and took delivery of possession on 80 th 
Jane 1942. They found an utter absence of papers 
and as the assignees of the original oreators of the 
pntni they have now called upon the defen¬ 
dants, the assignees of the putni holder, for the 


lowazima and collection papers not submitted 
prior to the purchase by the plaintiff and within 
the period of limitation. Both Courts have held 
that the covenant is not which run3 with the 
land but is only a personal covenant. The lear¬ 
ned District Judge’s judgment is not very satis¬ 
factory as it deals with questions a3 to restraint 
on alienation etc., which really do not arise. The 
only question which has been urged is whether 
the covenant, we have mentioned before, is one 
which run9 with the land and is therefore bind¬ 
ing on the assignees of the original contracting 
parties. The case stood over for a long time as 
no decision actually covering the point could be 
shown, except an observation in a case by this 
Court in which the Divisional Bench assumed 
that suoh a covenant may ran with the land. 
It did not decide the point. Some decisions 
were cited regarding covenants to pay chout or 
l/4th share of the purchase money on sale of 
occupancy tenancies. Those are dearly dieting, 
uishable as they are creating a new right which 
as tenants the oocupancy tenants did not possess 
and so conditions on the exeroise of the right 
could be imposed. 

[81 It is clear that in order to be a covenant 
running with the land the covenant must touch 
and ooncern the land, that is, it must affect the 
nature, quality or the value of it. If it runs with 
the land then the covenant will bind not merely 
the original contracting parties, but even assig¬ 
nees provided privity is proved. In the present 
case, there is no question that there was privity 
between the assignees of the landlord’s interest 
and the assignees of the tenant’s interest. Land 
also means interests in land. 

[4] It is also clear that the covenant in ques. 
tion does not affeot the nature or quality of the 
land. The ODly question, therefore, is : Does it 
affeot the value of it ? It is again dear from the 
deoided cases that the covenant, to run with the 
land, must effect the value from the very time 
when it is entered into. In other words, would a 
purchaser take the existence of suoh a covenant 
into consideration in deciding upon the money 
he would spend for the purohase of the lands or 
the interest in lands ? It is dear that a purcha¬ 
ser at an astam sale i. e. compulsory sale of putni 
under the Regulation or the landlord, if he be¬ 
comes the successor of the putnidar by surrender 
of the putni, would be in great difficulties as to 
collection unless he got proper oolleotion papers 
of the tenant putnidar. In the two instances we 
have mentioned, he would not be likely to get 
any suoh help from the previous putnidara. 
Therefore, whether a person is a purchaser of 
the patni interest or of the landlords interest, 
both will know that a dnplioate set of oolleotion 
papers submitted by the putnidar and kept in 
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the landlord’s sherista will supply requisite 
materials and facilitate collection and show the 
real state of affairs of the putni and the due3 
etc., from the tenants. Tbi3 factor will weigh 
with a purchaser of the interest in estimating 
the money that may reasonably be paid in the 
purchase of sach property or interest.'Under 
the circumstances, it cannot but be said that a 
covenant like thi3 will affect the value of the 
land and that from the very moment it is enter¬ 
ed into. As it does so, it is a covenant running 
with the land and therefore binds the assignees. 
The defendants were therefore liable a3 assignees 
of the original putnidar to submit collection 
papers to the assignees of the original landlord. 
Both the Courts were therefore wrong in dismis- 
sing their claim. The case cannot be fully di3. 
posed of bare as the question of damages will 
have to be fully gone into now in the trial 
Court 

[ 5 ] The order therefore is that the appeal 
succeeds and is allowed and the decrees of the 
Courts below are set aside and the case is 
remanded for further action by the Subordinate 
Judge in the light of this judgment. The plaintiff 
appellant will have all the costs incurred by him 
bo far further costs being at the discretion of the 
Subordinate Judge. 

g.g. Appeal allowed. 


A. 1. R- (37) 1950 Calcutta 196 [C. N. 68.] 

G. N. Das J. 

Nrisinha Kumar Sinha — Plaintiff — 
Appellant v. Shyam Sundar Debanshi and 
another — De fendants—Respondents. 

A F A. D. Noe. 214 and 215 of 1946, D/- 18th 
November 1949, against decree of D. J., Birbhum, D/- 
11th August 1945. 

(al Bengal Village Choukidari Act (6 [VI] of 
1870) S 54; Sch D. Form D—Requisition in Form 
D in Sch. D does not require specilication of area 

^Requisition under Form D, under 8. 54 in respect of 
choukidari chakran landa requires that the unoimt in 
arrears and the name of the person liable to pay the 
:ame and the village in which the lands are situate 
should be stated. The requisition does not require to 
Specify the details of the lands in respect of which 
arrears are claimed It cannot therefore be Bail that 
tbe requisition which does not correctly specify the 
area of lands is not in the proper form. l^ara /j 

(bl Bengal Land Revenue Sales Act (XI [11] of 
1859) i>s. 6, 33 —Misdescription of land is not per 
se ground for setting aside sale-M.sdescnpuon 
when giound for setting aside sale, under S. 33, 

St Incorrect specification of some of the details in the 
notification under S. 6 is not per se su:h a mhdescnp- 
ilon as would entitle the Civil Court reset aside 
ll0n . 9 W The object of a nolmcation under 

SWS&t appriretikely P-hasers of exactly 
^'hat is going to be sold and to ensure thereby 
reasonable 6 competition amongst bidders m order that 


the defaulter may have a fair valae for the property 
which is sought to be sold. Rule3 and forms which have 
been prescribed by the Board of Revenue in thii behalf 
have no statutory force but are in the nature of admi¬ 
nistrative behests and mere non compliance with them 
i3 not sufficient to vitiate the sale. Whether the mia- 
descrip-.ion ie such as would render the sale liable to be 
set aside depends on the particular facts of each case, 
the test being whether the specification of the property 
put up for sale is sufficiently definite fcr the purpoeea 
already mectioned. The Court has to see if the parti¬ 
culars given are sufficient to identify the property and 
give prospective bidders information as to what they 
was going to bid for : A. I. R. (2) 1915 P. C. 24 and 
A. I. R. (29) 1942 Cal. 173, Rel. on. [Para 7] 

Where it was merely stated who the defaulters were 
and the serial number which the choukidari chakrau 
lands bore in the assessment list bad been correctly 
stated and there were no other choukidari chakran 
lands in the village? in question, the identity of landa 
was bayond question and the description of the pro¬ 
perty sold in tbe notification under S. 6 was not such 
as to vitiate the sale. [Para 7] 

(c) Bengal Village Choukidari Act (VI [6] of 
1870), Ss. 55, 6 — Sale of choukidari chakran land 
by Collectors for non-payment of arrears of assess¬ 
ment—Notification under S. 5, Bengal Land Reve¬ 
nue Sales Act (XI [11] of 1859) is not necessary. 

Sections 50, 52, 53 to 55 of the Choukidari Act read 
with 8. 30 of tbe Act, have the effect of empowering 
the Collector to sell choukidari chakran lands in res¬ 
pect of which a requisition has been made ander S. 54, 
under the provisions of the Bengal Land Revenue 
Sales Act, 1859, after the service of a notification under 
S. 6, Bengal Land Revenue Sale3 Act, 1859. [Para 18] 

In regard to sales of choukidari chakran landa onder 
the provisions of S. 55, Village Choakidari Act, the 
service of a notification ander 8. 5, Bengal Land Reve¬ 
nue Sales Act, 1859, ia not necessary. [Paras 23 & 25] 

Purushottam Chatter jet—ioi Appellant 

Han Prasanna Muhh’rju —for Respondents. 

Judgment.—This appeal ia by the plaintiff. 
The plaintiff's case ia that the disputed iand3 
are the choukidari chakran landa situate in 
mouja Jamuni and Kanaipur appertaining to 
touji NO. 1401 of the Birbhum Oollectorate. The 
previou3 number of the touji was No. 139 of the 
Murshidabad Collectorate. On 29th June 1939 a 
requisition for payment of dues under the Village 
Choukidari Act waa issued under S.59 of the said 
Act Thereafter without serving a notice under 
8. 5, Bengal Land Revenue Sales Act, 1959, the 
said choukidari chakran lands were advertised 
for sale after the issue of a notice under 8. 6, 
Bengal Land Revenue Sales Act 1859. The sale 
took'place on 19th September 1939 and the disputed 
lands were purchased by defendant 1, at the 
highest bid. The plaintiff who owned 4 as. 8p. 
share in the disputed landa instituted this suit for 
setting aside the sale and for recovery of po03es- 
sion. There was an alternative prayer for reoon- 
veyance if the prayer for setting aside toe aale 
could not be entertained In view of the findings 
arrived at by the Courts below the alternative 
prayer has not been pressed in this Court and no 
reference need be made to the allegations on 
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which the alternative prayer was founded. The 
validity of the sale was attacked on two grounds: 

(1) That the notice under the provisions of s. 5, 
Bengal Land Revenue Sales Aot, 1869, was neither 
issued nor published and ( 2 ) that in the requisi¬ 
tion under S. 84 of the said Aot the disputed lands 
were not properly described. The same misdes- 
oription attached to the notification under s. 6, 
Bengal Land Revenue Sales Act, 1859 and that 
in consequence of misdesciiption the disputed 
lands were sold at an under valuation. 

[2] The defence of the contesting defendant 
was ( 1 ) that the suit was bound to fail on account 
of non-joinder of the other co-sha'rers of the 
plaintiff; ( 2 ) that the service of a notice under 
8. 5, Bengal Land Revenue Sales Act, 1869 wa9 
not necessary in order to bring to sale ohouki- 
dari cbakran lands under the special provisions 
of the Village Ohoukidari Act, 1870; (3) that there 
was no misdesoription of the lands sold and even 
if there was any the misdescription was not such 
as to justify a reversal of the sale. 

[3] The trial Court dismissed the plaintiff’s 
suit and the judgment of the trial Court was 
affirmed on appeal. The findings of the lower 
appellate Court are ( 1 ) that there was no defect 
in the frame of the 9uit because of the non-joinder 
of the other co-sharers of the plaintiff ; ( 2 ) that 
the misdescription was not sufficient to justify a 
setting aside of the sale and (3) that notice under 
8. 6, Bengal Land Revenue Sales Act, 1869 , was 
not necessary. 

[4] As I have already stated, this appeal is at 
the instance of the plaintiff. Mr. Purushottam 
Chatterjee appearing on behalf of the plaintiff 
appellant has contended in the first place that 
there was misdescription both in the requisition 
under S. 64, Village Ohoukidari Aot 1870 and in 
the notification under s. 6, Bengal Land Re. 
venue Sales Aot, 1869, and the misdesoription was 
such as to justify the plaintiffs’ prayer for a 
reversal of the sale. In the seoond place, it is con. 
tended that the service of a notice under B. 6, 
Bengal Land Revenue Sales Aot, 1869, was an 
essential prerequisite to a sale of the ohoukidari 
chakran lands under the provisions of B. 65 , 
Village Choukidari Aot. 

[6] The first contention turns on the provi¬ 
sions of B. 64, Village Choukidari Aot, 1870, and 
S3. 6 and 13, Bengal Land Revenue Sales Aot. 

[6l Seotion 64, Village Ohoukidari Aot, I870i 
states that whenever an assessment has teen 
made in respeot of a ohoukidari ohakran land 
and if the assessment is fn arrears for a space of 
16 days after it has become payable, the collect¬ 
ing member of the Pancbayet shall forward to 
the Collector of the district in whioh the lands 
are situate: 


"a notice ot the amount ol such arrears and the name 
of the person liable to pay such assessment in the Form 
in Schedule D annexed to the Act.” 

[7] Turning to Form D the form requires 
that the amount in arrears and the name of the 
person liable to pay the same and the village in 
which the lands are situate should be stated. 
The requisition does not require to specify the 
details of the lands in respect of wbioh arrears 
are claimed. It cannot therefore be eaid that the 
requisition which did not correctly speoify the 
area of lands, was not in proper form. The 
defects in the notification under S. 6, Bengal 
Land Revenue Sales Act, 1859, are stated to be 
that the areas of tbe choukidari obakran lands in 
the two moujas have been grossly misstated and 
tbe names of tbe transferees of tbe original 
holders of these lands have not been specified. It 
is merely stated that the defaulters are Rajendra 
Chandra Pal and others. It is, however, to be 
noted that the serial number which the chouki¬ 
dari cbakran lands bear in the assessment list 
has been correotly stated and that there are no 
other ohoukidari chakran lands in the two villages 
in question. Both the Courts below have found 
that tbe identity of the disputed lands was beyond 
question. Inoorreot specification of some of the 
details in the notification under 3. 6, Bengal 
Land Revenue Sales Act is not per so such a 
misdesoription as would entitle the civil Court 
to set aside a sale under S. 33, Bengal Land 
Revenue Sales Act, 1869. The object of a noti- 
fication under S 6, Bengal Land Revenue Sales 1 
Aot is obviously to apprise likely purchasers of! 
exactly what is going to be sold and to ensure 
thereby reasonable competition amongst bidders 
in order that the defaulter may have a fair value 
for the property which is sought to bo sold. The 
rales and forms whioh have been prescribed by 
the Board of Revenue in this behalf have nO ( 
statutory force but are in tbe nature of adminis.; 
trativo behest9 and mere non-compliance with 
them is not sufficient to vitiate the sale. Whe¬ 
ther the misdesoription is suob as would render 
the sale liable to be set aside depende on the 
partionlar facts of eaah case, the test being whe¬ 
ther the specification of the property put up for 
sale is sufficiently definite for the purposes 
already mentioned. Tbe Court bos to see if the 
particulars given are sufficient to identify the 
property and give prospective bidders informa, 
tion as to what they were going to bid for. Tbe 
above view is supported by the decisions in the 
cases of Raveneshwar Prasad Singh v. Baijnath 
Ram Qoenka. 42 1 . a. 79 : (a. i. r. ( 2 ) I9i6 p. o. 
24) and Sabina Khatoon v. Rhirod Chandra, 
40 0. W. N. 73‘. (A. I. R. (29) 1942 Gal 173). 
Judged by the above principles it cannot be said 
that the description of the property sold in tho 


19S Calcutta 


Kbisisha Kcmar v. Shy Ail Sdndar (G. Das J.) A. I. R. 


notification under 8. 6, Bengal Land Revenue 
Sales Act, 1353, was such as to vitiate the sale. 
The first contention raised on behalf of the ap¬ 
pellant must therefore fail. 

[8] The second contention raised on behalf of 
the appellant requires careful consideration. In 
order to deal with this contention it is necessary 
to advert to certain provisions of the Village 
Choukidari Act, 1870. 

[9] Section 43, Village Choukidari Act pro- 
vides for transfer of choukidari chakran lands 
to the zemindars of the estate or tenure within 
which such lands are situate. 

[ 10 ] Section 49 of the said Act then states 
that all lands transferred should be subject to 
assessment at half of the annual value of such 
lands made by the village panchayat. 

[11] Section 50 empowers the Collector to 
approve of the assessment so made and to trans¬ 
fer such lands to zemindars in Form C subject 
to the assessment approved by him. 

[12] Section 52 lays down that the assessment 
is to be a permanent yearly charge on the lands 
transferred and is to be payable to the collecting 
member of the Panchayat ' yearly in advance 
on the 1 st day of the year current in the village." 

[13] Section 53 then provides that such assess¬ 
ment shall be deemed to be "a demand to be 
realised in the manner herein after provided.” 

[14] I have already quoted S. 51. 

[15] Section £5 runs as follows : 

“Immediately after the receipt of each notice the 

Collector... shall proceed, without preliminary notice 
for payment, to issue notification for sale under S. 6, 
Bengal Land Revenue Sales Act, 1859, and unless the 
arrears be paid within the lime mentioned in such 
notification, shall sell such lands according to the pro¬ 
visions of such law, as if such land was an estate with¬ 
in the meaning of the Bengal Land Revenue Sale3 Act, 
1S6S." 

[16] Act VII B. C. of 1863 wa3 enacted to 
amend and extend the law for the realistion of 
arrears of land revenue and of public demands 
recoverable as arrears of land revenue. 

[17] Section 30 of this Act states that the Act 
is to be read with and as part of Act XI [11] of 
1659 as amended by Act III B C. of 1662. 

[ 16 ] The above provisions have the effect of 
empowering the Colleotor to sell choukidari 
chakran lands in respect of which a requisition 
has been made under s. 64, under the provisions 
of the Bengal Land Revenue Sales Act, 1859, after 
the service of a notification under s. 6, Bengal 
Land Revenue Sales Act, 1859. There is no dia 
pute that the notification under 6. 6, Bengal 
Land Revenue Sales Act was published in the 
present case. Mr. Chatterjee ingeniously contends 
that the use of the words, 

"according to the provisions of such law as if such 
land was an estate within the meaning of the Bengal 
Lind Revenue Sales Act, 1868" 


makes all the provisions of the Bengal Land 
Revenue Sales Act, 1859, applicable; in particular 
S. 5, Bengal Land Revenue Sales Act, 1659, is 
attracted and a sale cf the choukidari chakran 
lands cannot take place unless the collector pro¬ 
ceeds to serve the notification mentioned in 8. 5, 
Bengal Land Revenue Sales Act, 1859. 

[19] In order to test this contention we have 
to bear in mind the definition of an arrear of 
revenue a3 contained in 8. 2 , Bengal Land 
Revenue Sales Act which lays down that if an 
instalment of revenue according to the kists, 
remains unpaid on the 1 st day of the month 
following that in which the kist is payable the 
unpaid kists shall be deemed to be an arrear of 
revenue. Section 3, Bengal Land Revenue Sales 
Act empowers the Board of Revenue to fix the 
latest date of payment of the arrears of revenue 
and it is well known that such dates have been 


fixed by the Board of Revenue. 

[20] Section 5, Bengal Land Revenue Sales 
Act provides that notifications in the manner 
prescribed in the section shall be issued when 
the arrears or demands are of the four descrip¬ 
tions stated in the section, the fourth category 
being wide enough to include dues in respect of 
choukidari chakran lands. Section 6 further pro¬ 
vides that the notification mentioned in that 
section shall specify the "nature and amount of 
arrear or demand and the latest date on which 
payment thereof shall be received.” The noti¬ 
fication has to be affixed in the places mention¬ 
ed in the section for not less than 15 clear days 


ireceding the date fixed for payment under S. 3 
if the Act. Section 6 therefore requires the 
Jollector in the cases specified in the section to 
3 =ue notifications prior to the latest date for 
>ayment of revenue and the sale is not to be 
,dvertised until such notification has been publieh- 
,d. Notification under 8. 5 differs from notifica- 
ion under 8. 6 in that the notification under 
!. 6 has to be issued before the sale can be 
idvertised. Section 6 nolification.however, follows 
he expiry of the latest date of payment. It may 
je stated that the non-service of a notification 
inder 8. 6 is an illegality within the meaning of 
3 . 33, Bengal Land Revenue Sales Act: vide 
Monindra Deb Bo U v. Sree Sree Harueswan 
Fhakurani, 40 C. \Y. N. 311. If such a notifica- 
ion under 8. 5 was an essential prerequisite 
sefore the Collector could issue a notification 
ander 8. 6 for the sale of the choukidari chakran 
,ands the result would be that the dates mention- 
3 d in ss. 54 and 55, Village Ohoukidan Act wocJd 
save to be varied. The service of such a notifica¬ 
tion would also be contrary to the express terms 
jf 8.65 which empowers the Collector to prowed 
to issue a notification under 8. 6 mimediateiy 
after the assessment which is to be paid m respec 
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of the ehoukidari chakran landa hag become 
payable. The following words used in 8. 56, 
Village Choukidari Act namely "without preli¬ 
minary notice for payment" in my opinion 
obviously refer to any notification which calls 
upon the defaulter to pay the arrears of demand 
payable in respect of the choukidari chakran 
lands. As such the said words would, in my 
opinion, exclude the issue of a notification under 
s. 6, Bengal Land Revenue Sales Act which is a 
public oall to the defaulter to pay the arrears 
within a certain time. In my opinion, quite 
apart from thia consideration, the scheme men¬ 
tioned in the Village Choukidari Act, 1870, is such 
as to exclude by necessary implication the service 
of any notice prior to the service of a notifica¬ 
tion under 8. 6, Bengal Land Revenue Sales Aot. 
Again s. 5, Bengal Land Revenue Sales Act is a 
proviso to ss. 2 and 3 of the said Act. As Ss. 2 
and 3, Bengal Land Revenue Sales Act have no 
application to the case of a sale for non-payment 
of the assessment under the Village Choukidari 
Act necessarily s. 6 can have no application to 
such sales. 

[ 21 ] Mr. Chatterjee was fully alive to the 
difficulty because of the presence of the words 
without preliminary notice for payment” in 
8. 55, Village Choukidari Act. He therefore argu¬ 
ed that these words refer to a notice which is 
envisaged in s. 6 of Aot vn B. o. of 1369. 
Section 6 of Aot vii of 1868 enables the Local 
Government (now the Provincial Government) 
by an order published in the Calcutta Gazette 
(now official Gazette) to empower Collectors if 
they so think fit, to cause notices to be served 
on any proprietor before proceeding under Act 
XI of 1869 to realise from snob proprietor any 
arrear of revenue that may be due from suoh 
property. It may be noted that before the passing 
of the Publio Demands Recovery Act, 1890 , the 
words or any demand” followed the words 
any arrears of revenue" in the aforesaid a. 6. 
This contention raised by Mr. Ohatterji oannot 
bo aocepted for two reasons. In the first place 
the notice under S. 6 was not a compulsory 
notice. It is not known whether the Lt. Gover- 
nor has made any notification under 8. 6. More, 
over, even if the Lt. Governor has made suoh a 
notification a discretion is left with the Collectors 
to issue notices under 8. 6 only in appropriate 
«ases. In the second place, the words "any 
demand occurring in the latter part of s 6 
were omitted, as I have said, by the Publio 
Demands Recovery Aot, 1880. As suoh a notice 
■onder a. 6 will not thereafter be sarved upon a 
proprietor in oases of demands other than arrears 
of revenue. The retention of the words "without 
prehminary notice for payment" in 8 .65. Village 
flhoukidari Aot even after the amendment of 


S. 6, Pabiie Demands Recovery Act, 1680, dear- 
ly indicates that notice under B. 6 of the Act, vn 
B. c. of 1863, was not the notice which was 
evisaged in 3. 66, Village Choukidari Aot. 

[ 22 ] Mr. Chatterjee farther contends that the 
words unless the arrears be paid within the 
time mentioned in such notification” occurring 
in S. 65, Village Choukidari Act clearly show 
that 8. 55 contemplates a notification which 
calls upon a defaulter to pay within a certain 
time, and this must be a notification other than 
a notification under S. 6j Land Revenue Sales 
Act It is true that the notification under 8. 6, 
Land Revenue Sales Act does not specify that 
the defaulter has to pay the arrears within cer¬ 
tain time. On the contrary the last paragraph 
of 8 6 states that no payment or tender of pay¬ 
ment after the sunset of the latest date of pay¬ 
ment can bat or interfere with the sale, and the 
defaulting proprietor is not entitled to stop the 
sale by payment or tender of payment of the 
arrears due after the sunset of the latest date of 
payment. This is quite trae bat as was pointed 
out in the oas9 of Gobini Chundra Gango • 
padhya v. Sturajunnessa Bibi , 13 c. L. R. 1 , a 
practice had grown up at the time, on aocep. 
tance of arrears of revenue even after the sunset 
of the latest date of payment before the actual 
sale takes place ; the Collectors in those days 
generally exeroisad their powers under S. 18, 
Bengal Land Revenue Sales Act of exempting 
the estates from sales even where payment was 
made after the latest date. It may be mentioned 
that the praotice whioh was referred to in 
Gobinda Chandra's cass (13 o. L. B. l) was the 
foundation for the observation of Loch J. ( in the 
case of Raghub Chunder Bayxerjte v. Brojonath 
Koondoo , 14 W. R. 489: (9 Beng. L. B. 91n), to 
the effect that the object of 8. 6 notice is to give 
information to the defaulter that unless the 
amount be paid by « certain date the property 
wul be sold. The aforesaid words relied on by 
Mr. Chatterjee may have, in this view, referred 
to the notification under 8. 6. 

J, n m y opinion, the cleat teems of the 
Village Choukidari Aot justify the Collectors in 
bringing to sale choukidari ohakran lands for 
non-payment of arrears of assessment under the 
Village Choukidari Act without serving a notifi¬ 
cation under a. 6, Bengal Land Revenue Salas 
Aot, 1859. 

[24] I may point out that it is a matter of 
wme doubt whether s. 6, Bengal Land Revenue 
Bales Aot has any application at the present day 
for arreara demands whioh are re- 

^Wn B8Ven I 18 ? “ Aot doe3 not contain any 

? h ° W 8Q0h 3ik3 fot arrears of 

demands whioh are not arrears of revenue may 
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be dealt with. Moreover, in case the arrears due 
are not realised by the sale in such cases, the 
right to sell other properties of the defaulter was 
extremely problematical after the repeal of Act 
VIII [8] of 1895. In order to get round this diffi¬ 
culty Bengal Act Vll [7] of 1869 was passed. 
This Act provided for sales of estates for arrears 
of revenue and also sales of estates aDd tenures 
for recovery of demands other than arrears of 
revenue but which are realisable as arrears of 
revenue, but that part of Act VIII which dealt 
with latter class of cases was, however, repealed 
in 1860 when the Public Demands Recovery Act 
(Act VII B. 0. 1860) wbb passed, the latter Act 
providing for a speedy mode of realisation of 
such demands. 

[25] Tbe result of the above discussion leads 
mo to hold that in regard to sales of choubidari 
ohakran lands under the provisions of 8. 66, 
Village Choukidari Act. 1870. the service ol a noti- 
fication under 8. 6. Bengal Land Revenue Sales 
Act, 18t9, is not necessary. The second conten¬ 
tion raised on behalf of the appellant must also 
therefore be overruled. 

[ 26 ] In the result, tbe appeals fail and must be 
dismissed with one set of costs for the two 
appeals. 

B.G.D. Appeal dismissed. 


A. I. R. (37) 1950 Calcutta 200 [C. N. 69.] 
Harries 0. J. and Lahibi J. 

Gajendra Duary and others — Accused — 
Petitioners v. The King. 

Criminal Revn. No. 500 of 1919, D/- 16th Novem¬ 
ber 1949. 

Criminal P C. (1898), S. 107 — Bond lor keeping 
peace pending enquiry. 

An order cancelling bail of tbe person beiDg proBe- 
outed under S 110, Criminal P C., and directirg him 
execute a bond for beeping the peace until c* ncluslon 
tbe enquiry cannot be mad* on hearsay evidence. It 
can be made only upon some material amounting to 
proof, presented to the Magistrate in the proper 

r&anner. . 

Annotation: ('49-Corn.) Criminal P. 0., 8. 107, 

N. 13, 14. 

Sudhangsu Sekliar Mukherjeo—lot Petitioners. 

N. K. ben — for the Crown. 

Harries C. J. — This is a petition for revi. 
sioD of an order of a learned Magistrate direct- 
ing certain accused persons to oxecute a bond in 
the sum of Bs. 600 with two sureties of like 
amount for keeping the peace until the conclu¬ 
sion of a certain enquiry. 

[2] Tbe petitioners were being prosecuted 
under S. 110. Criminal P. C. The learned Magis- 
trate was hearing the case in camp. Whilst the 
dase was proceeding there was an outcry that 
there was a fire in a neighbouring house and 
everybody seems to have run out including the 


learned Magistrate. The learned Magistrate in 
his |udgmeDt says that he learnt from some man 
and two females who were inmates of a hut 
which was burning that they had seen one Tari 
running out from behind the hut as soon as it 
was on fire. Tari, it was said, was a sister of 
three of the petitioners and either the landlord 
or the paramour of the fourth petitioner. The 
hut which was burning belonged to two persons, 
Srinath Roy and Dtbendra Roy, who were pro- 
Eecution witnesses in the case. Tbe learned 
Magistrate said that be inspected tbe fenoing 
which had been broken down in order to obtain 
access to the rear of the hut, and then he went 
out with the police in search of the woman. 
They failed to find the woman and then return¬ 
ed to continue hearing the case. Apparently fire 
again broke out in this hut or huts and there 
was another outcry and people ran about. 

[3] The police appear to have applied to the 
learned Magistrate praying that he should cancel 
the bail of the four accused persons and direct 
that they should enter into bonds. Tbe learned 
Magistrate admits that there were no witnesses 
whom be could examine. Nevertheless, he came 
to the conolusion that there was not the slightest 
doubt that public tranquillity had been badly 
disturbed by the action of an agent of the ac- 
cused persons and that there was ground for 
public apprehension. Unless action was immedi¬ 
ately taken furtbor mischief might be engineer¬ 
ed by them against the witnesses. 

[ 4 ] Tbe only basi9 for this finding is a state- 
ment made to the Magistrate outside tbe Court 
by some man and two women that they had seen 
Tari running away from behind the hut. Whe¬ 
ther Tari set fire to these huts or not is im- 
possible to say, but the learned Magistrate 
appears to have overlooked entirely that he was 
a judicial officer who ’could only act judicially. 
Cancelling bail and demanding bonds are matters 
which cannot be decided on hearsay, but could 
ODly be decided upon proper material presented 
to the learned Magistrate in the proper manner. 
He cannot act on hearsay and tittle-tattle, and 
it appears to me that there was no material at 
all here upon wbioh the order could have been 
made. The most that can be said was that there 
was a suspicion that Tari was connected with 
this fire, but it in no way follows that Tari was 
the agent of the acoused, though of course she 
might have been. But before an order of this 
sort would have been made some material should 
have been before the Magistrate wbioh would 
have amounted to proof. There was no material 
of aDy kind and the learned Magistrate acted 
on the suggestion of the police immediately. 

[ 5 ] In my view, this order cannot possibly ne 
sustained and must be set aside, and the accused 
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must be released on their original bail im¬ 
mediately. 

16] The rule is made absolute and disposed 
of accordingly. 

Lahiri J. — I agree. 

d.h. Rule made absolute . 


A. I. R. (37) 1950 Calcutta 201 [C. N. 70.] 
Amabendba Nath Sen J. 

The Municipal Commissioners of Howrah , 
Municipal Office, Howrah — Plaintiffs — 
Petitioners v. Jagabandhu Banerjee— Opposite 
Party . 

Civil Role No. 1036 ol 1949, D/- 5-12-1940. 

(a) Municipalities — Calcutta Municipal Act 

(III [3] of 1923). S. 4 — Scope — Assessment of 
area as bustee without formal decision by the 
Commissioners to that effect is not prohibited by 
S. 4. [Para 6] 

(b) Provincial Small Cause Courts Act (1887), 
S. 25 — Finding of fact based on misappreciation 
of evidence — High Court would interfere. 

(Para 8] 

Annotation : (’46 Man.) Provincial Small Cause 
Courts Act, S. 25, N. 11. 

Bholanath Bey and Satya Char an Pain — 

_ for Petitioners. 

B\nayak Nath Banerjee and Sushil Kumar Bistcas 

—for Opposite Party. 

Order.— This Rule has been obtained by the 
Municipal Commissioners of Howrah against an 
order passed by the Munaif, 3rd Court, Howrah, 
aoting as a Judge of the Court of Small Cause?, 
Howrab, dismissing the plaintiffs’ suit for the 
recovery of certain rates on the footing that the 
Bubjeot.matter of the rates was a bustee. 

[ 2 ] The learned Munaif ha9 held that the sub¬ 
ject matter with respect to which the claim has 
been made is not a bustee and on this ground 
he has dismissed the suit. 

[8] The principal question for decision is 
whether the learned Munaif's judgment on the 
question whether the subject-matter is a bustee 
or not is in accordance with law. The learned 
Munsif has based bis deoision on two grounds. 
First he says, that upon the evidence before him 
he is satisfied that the area is not a bustee with, 
in the meaning of 8. 3 (10) read with 8. 3 (86), 
Calcutta Municipal Aot as extended to Howrah. 
Hie second ground is that the Municipality of 
Howrah was bound to decide whether the area 
was a buBtee or not before it could levy the rates 
claimed and that as there has been no such 
deoision by the Municipality of Howrab, the 
claim is not sustainable. For this purpose he 
relies upon 8. 4, Calcutta Municipal Act as 
extended to Howrah, 

[4] Learned Advocate appearing in support 
of the Buie contends that the learned Munsif 
has erred in law in coming to his conclusion 


upon the evidence that the land is not a bustee 
beoause he has drawn an unwarranted inference 
regarding some of the plaintiffs’ witnesses—an 
inference which is not based on the evidence. 
He argues that the question whether the area is 
a bustee or not should be re-heard upon both 
parties giving fresh evidence on the point. As 
regards the second point, his argument is that it 
is not necessary for the Howrab Municipality 
to come to a formal decision that a particular 
area is a bustee before it can realise rates on 
that area on that basis. His view is that 3. 4 
abovementioned does not lay down any such 
principle as is laid down by the learned Munsif 
in his judgment. 

[5) Learned advocate appearing in opposition 
to the Rule 6upport3 the findings of the learned 
Munsif both on law and on fact. He contends 
further that no notice was served upon the 
assesses as is required by the provisions of 
8. 138 of the aforesaid Act as extended to 
Howrab. 

[6] I shall first deal with the question wbe- 
ther the Municipality is debarred from assessing 
an area as a bustee until there is a formal 
decision of the question by the Commissioners 
at a meeting. Section 4 is in the following terms: 

‘‘The Corporation may deoide whether any particular 
area is or is not a ‘basiee’ as defined in S. 3 and their 
decision shall be final.” 

So far as the Howrah Municipality is concerned 
the word 'Corporation' means the Commissioners 
at a meeting. It is argued by learned advocate 
opposing to the Rule that unless the Commis- 
sioners at a meeting formally decided this ques¬ 
tion, there can be no assessment of a bustee. On 
the other hand, it is argued by learned advooate 
in support of the Rule that this seotion would 
come into operation only when there is a dispute 
before the Municipality as to whether or not a 
certain area should be deolared a bustee and 
that where there is no suoh dispute there i 9 no 
necessity for a formal decision by the Commis- 
sioners at a meeting. In my opinion, 8. 4 of the 
aforesaid Aot does not lay down the rule that an 
area cannot be assessed as a buBtee until there 
has been a formal decision to that effeot by the 
Commissioners at a meeting. Seotion 4 in my 
opinion is an empowering seotion. It gives 
power to the Corporation to deoide whether an 
area is a bustee or not. Nowhere in the Aot is 
it laid down speoifioally that before assessment 
there mu9t be a formal deoision. The Aot defines 
what a bustee is and if an assessment is made 
on an area which conforms to this definition the 
assessment would, in my opinion, be a good 
one although no formal deoision has been made 
on the question whether the area is a bustee or 
not by the Commissioners at a meeting. All that 
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S. 4 means is this. If there is any dispute or 
doubt a3 to whether an area i3 a bustee or not, 
the Corporation is empowered to decide that 
dispute or resolve that doubt and its decision on 
the question shall be final. It does not in my 
opinion make the decision of the Commissioners 
at a meeting a sms qua non for the assessment 
of an area as a bustee. I hold, therefore, that the 
learned Judge was wrong in coming to this con- 
elusion. In arriving at this view, I am relying 
on the U36 of the word ‘may.’ I am aware of the 
principle that the word ‘may’ in certain circum. 
stances should be construed as ‘shall,’ but it 
does not follow that in construing this section 
one must hold that “may” should always be 
construed as “shall.” In my opinion, the word 
"may” has been used for the following reasons 
viz., there may be no dispute or doubt regard, 
ing the question whether an area is a bu3tee or 
not, on the other hand, such a dispute or doubt 
may arise, when such a dispute or doubt doss 
arise the Municipality must decide the question, 
•when such a dispute or doubt does not arise no 
such decision need be made. The use of the word 
‘may’ indicates that the Municipality is not 
bound to decide the question unless the contin- 
gency abovementioned occurs. If the legislature 
intended that in all circumstances the Munici¬ 
pality was bound to deoide this question it would 
have used the word ‘shall’ and not “may.” As 
stated before the section is essentially an em. 
powering section and not per se a directive or 
mandatory one. 

[71 On the question of notice I am of opinion 
that the learned Judge is wrong. The notice has 
been placed before me and it clearly shows that 
it was served on one Jagabandhu who is describ¬ 
ed in the notice as the grandson of Sm. Ushan- 
gini Debi the owner of the bustee. It is true that 
a witness in his deposition says that the notice 
was served on the grandson of Jagabandhu. 
This is dearly an error. The notice itself shows 
that it was served on Jagabandhu as the grand, 
son of the owner. The person giving evidence 
had no personal knowledge of service and he 
misread the notice and much oapital has been 
made of this misreading by the learned Judge 
and by learned advocate opposing the rule. I 
hold, therefore, that there is no error in the 
service of the notice because the Aot permits 
service of notice on an adult member of the 
owner if the owner cannot be found. Admittedly, 
Sm. Ushangini Debi was the owner by virtue of 
the fact that she was the executrix of the late 
owner and admittedly Jagabandhu is her grand, 
eon and stands now in the place of Sm. Ushan¬ 
gini Debi. 

[8] There remains the last point as to whe- 
ther the learned Judge’s decision on the ques- 
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tion whether the land i3 a bustee or not is in 
accordance with law. Learned advocate who 
appeared in opposition to the rule says that 
this is a pure finding of faot and that under 
8. 26, Provincial Small Cause Courts Aot I 
should not interfere. It is quite true that under 
S. 25 of the last mentioned Act this Court should 
not interfere with pure findings of fact, but 
where the finding is based upon an obvious error 
in the appraisement of the evidence, then *it 
cannot be described as a finding in accordance 
with law. If the Judge had merely believed one 
witness and disbelieved another. I would not be 
right in interfering with the learned Judge’s 
decision on findings of faot. But here the learned 
Judge has made a serious error.,Two witnesses 
for the plaintiffs namely witness no. 1 Auukual 
Chandra Chatterji and witness No. 3 Bisbnupada 
Bose both describe the land as bustee. They 
were not cross-examined on this point. They 
were not asked whether or not they had been on 
the land. The learned Judge, however, says that 
the witnesses for the plaintiffs "have no personal 
knowledge about the condition of the huts on 
suit land.” There is no justification for this 
finding so far as the witnesses I have named are 
concerned. It is true that there is positive evi- 
dence given on behalf of the defendant that the 
erections on the land consist of walls which are 
either masonry or half masonry and that they 
have corrugated iron roofs. If this evidence be 
true, then the constructions cannot be described 
as huts and, therefore, the land would not be a 
bustee. On the other hand, there is the evidence 
of the witnesses for the plaintiffs whioh has been 
misappreoiated. 

[9] I am of opinion, therefore, that the oase 
should be sent back to the learned Munsif who. 
shall allow the parties to adduoe further evidenoe 
on the question of the structures on the land 
and on the question whether th9 land is a bustee 
or not within the moaning of the Caloutta 
Municipal Act as extended to Howrah. After 
hearing suoh evidence, the learned Munsif shall 
decide the matter in accordance with law in the 
light of the observations made above. 

[ 10 ] The evidence already on the record shall 
be evidence in the matter. 

[ 11 ] The costs will abide the result. 

K.S. Case remanded. 


A. I. R. (37) 1950 Caloutta 202 [C. N. 71.] 
Harries C. J. and Das Gupia J. 
Khorslied Ali and others — Accused—Peti m 
tioners v. The King. 

Criminal Revn. Nos. 716 and 717 of 1949, D/* 2nd 
December 1949. 
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1950 Khorshed ali v. 

Essential Supplies (Temporary Powers) Act 
(19461 Ss. 1 (3), 7, 8 — Resolutions passed by Con- 
stitiient Assembly on 25th February 1948 and 23rd 
March 1949 had effect of delaying expiry of period 
mentioned in S. 4, India (Central G^ernmentand 
Legislature) Act 1946, beyond 31st March 1943 to 
31st March 1950 — For validity of resolutions no 
assent of Governor-General was required-Conse¬ 
quential effect is that up to that date Act XXIV 
[241 of 1946 is in force—For acts committed before 
31st March 1950 Act XXIV [24] of 1946 continues 
to operate indefinitely after 31st March 1950. 

[Paras 10, 11,16,17,18 and 19] 

Sudhansu Sekhar Mtikharjeeand Amaresh Chandra 
Roy — for Petitioners. 

Sir S. Af. Bose and N. K. Sen — for the Crown. 

Das Gupta J. — These two applications are 
against two orders of conviction and sentence 
under 8. 7 of Act XXLV [24] of 1946, read with 8. 8 
of the same Act, in two different cases. In both 
the cases the petitioners were sentenced to 
rigorous imprisonment for two and a half 
months, and the paddy was forfeited. 

[ 2 ] They were heard together, as both of them 
raise the same question of law—the question whe¬ 
ther on the alleged date of contravention of 
orders for which the petitioners have been con¬ 
victed, 29rd September 1948—Act XXIV [24] of 
1946 was in force. Mr. Mukher jee who has argued 
the cases for all the petitioners has contended 
that Act XXIV [24] of 1946 ceased to be in force 
after 8lst March 1948. If this contention be 
correct, it must be held that the conviction of 
the petitioners for acts committed on 23rd 
September 1948, would be unsustainable. 
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assembled in the British Parliament, and 1 by 
the authority of the same' 1 this Act had eix section 
of which s. l repealed a provision in the Govern¬ 
ment of India Aot as regards qualifications of 
Executive Councillors; 8. 2 provided that not¬ 
withstanding anything in the Government of 
India Act-, 1936, the Inlian Legislature should 
during the period mentioned in section 4 of the 
Act have power to make laws with respect to 
certain matters; S. 3 provided that notwithstand¬ 
ing anything in the Government of India Aot, 
1935, the powers of the Indian Legislature to 
make laws shall extend to the making of laws 
providing for continuance of certain powers until 
not later than the end of the period mentioned 
in section 4 of the Act. The provisions of 88. 5 
and 6 of the Act are not relevant for our present 
purpose; but it i3 necessary to set out in full 4 
of the Act, as originally enacted. It is in these 
words : 

“Tbe period mentioned in the two last preceding 
sections is the period of one year bsginaing with the 
date on which tho proclamation of emergency in force 
at the passing of this Act ceases to operate, or, U tho 
Governor-General by publio uoti6cation to directs, the 
period of two years beginning with that date : 

Provided that if and so often as a resolution approv¬ 
ing the extension of the said period is passed by both 
Houses of Parliament, the said period shall be extended 
for a further period of twelve months from tho date 
on which it would otherwise expiro so, however, that it 
doe9 not in any case continue for more than five yeara 
from the date on which the proclamation of emergency 
oease3 to operate.” 

TaI Tfc iq nnf. dianiitad t.haf. fhn nmnlamation 


[8] Admittedly, Act XXIV [24] of 194G is, or 
was a temporary Act. As the preamble states, 
it was enaoted to provide for the continuance 
of certain powers during a limited period. It 
was therefore neoessary to define in the Act itself 
the period during which it would be in operation. 
This has been done in sub-s. (3) of B. 1, by 
saying when the Aot will cease to operate. The 
eub-seotion is in these words : 

“It Bhall cease to have eSeot on the expiration ot tbe 
period mentioned in S. 4, India (Central Government 
and Legislature) Act, 1946.exoept aa rospeois things done 
or omitted to be done before the expiration thereof..." 

[4] To find oat therefore whether this Aot is 


of emergency mentioned in S. 4 ceased to be in 
forte after 3let Maroh 1946. It is also undisputed 
that before 31st Maroh 1947, the Governor-General 
had by publio notification directed the period 
mentioned in S. 4 to be the period of two years 
beginning with the date on which the proclama¬ 
tion of emergenoy ceased to be in force. The 
position on 14th August 1947, therefore, was that 
the period mentioned in 8. 4, India (Central 
Government and Legislature) Aot, 1946 was due 
to expire on 81st March 194B, unless there was 
farther extension under the proviso, by a resolu- 
tion passed by both Houses of tbe British Parlia- 


in operation in any oase, we have to ascertain 
first the date of expiration of the period mention¬ 
ed in S. 4, India (Central Government and Legis- 
lature) Aot, 1946. If the aot or omission complained 
of was done after that date, Aot XXIV [24J of 1946 
has no operation, if tbe aot or omission was done 
before that date, Aot XXIV [ 24 ] of 1946 has opera¬ 
tion. 

[6] Turning now to the India (Central Govern- 
znent and Legislature) Aot, 1946, we find that was 
originally enaoted "by the King’s moBt Excellent 
Majesty by and with the advice and oonsent of 
the Lords Spiritual and Temporal, and Commons" 


ment. If, on 14th August 1947, or on an earlier 
date, the two Houses of British Parliament had 
passed a resolution, approving the extension • 
of the period for a further period of twelve 
months, the period mentioned in 8. 4 would have 
been extended up to Slst maroh 1949. Petitioners’ 
advocate does not dispute the faot that the two 
Houses of Parliament could have paased such a 
resolution and that if they had passed suoh a 
resolution, the effect would have been as men¬ 
tioned above. 

[ 7 ] The British Parliament did not, however, 
pass any suoh resolution. On 18 th July 1947, the 
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British Parliament enacted the Indian Indepen¬ 
dence Act, under which India became an In- 
dependent Dominion as from 15th august 1947. 
Consequently, the British Parliament lost all 
legislative authority over India, so that the 
Houses of Parliament could not, I think, pa33 
any resolution under the provision (proviso?) to 
S. 4, India (Central Government and Legislature) 
Act. 1946, on or after 15th August 1947, even if 
this Act had remained unalteied. But it did not 
remain unaltered. On 14th August 1947, the 
Governor-General of India made an order in 
exercise of powers conferred by S. 9 read with 
8. 19, sub-s. ( 4 ), Indian Independence Act, by 
which, he directed substitution for "both Houees 
of Parliament," the words "the Dominion Legis- 
Iature" in S. 4 and the insertion of a new 8 4A. 
There was no modification, in Ss. 2 and 3 mate, 
rial for our present purpose. The position, after 
thi9 order bad been made by the Governor- 
General, therefore was that S3. 2 and 3 
remained unaltered except in matters which are 
not relevant for our present purpose, while S3. 4 
and 4 a stood thus : 

“4. Tbe period mentioned in the two last preceding 
sections Is tbe period of one year beginning with tbe 
date on which the proclamation of emergency in force 
at the passiog of this Act ceases to operate or, if the 
Governor-General by publio notification so directs, the 
period of two years beginning with that date : 

Provided that if and so often as a resolution approv¬ 
ing the extension of the said period i3 passed by the 
Dominion Legislature, the said period rball be extended 
for a further period of twelve months from tbe date on 
which it would otherwise expire so, however, that it 
does not in any case continue for more than five y^ars 
from tbe date on which the Proclamation of Emergency 
ceases to operate. 

4A Powers of the Dominion Legislature tobepewers 
of the Constituent Assembly The powers ol the Domi¬ 
nion Legislature, under this Act shall, until other 
provision is made by or in accordance with a law made 
by the Constituent Assembly under sub s (1) of S. 8, 
Indian Independence Act, 1947, be exercisable by that 
Assembly, and accordingly reference in this Act to the 
Dominion Legislature shall be construed as references 
to the Constituent Assembly.” 

[81 It cannot be seriously disputed that the 
Governor General had full legal authority to 
make the order mentioned above, if in fact S. 9 
read with 8.19 (4), Independence Act conferred 
on him the power to make it. The relevant 
•portion of S. 9 is in these words : 

“The Governor General shall by order make such 
provision as appears to him to be necessary or expedient. 

for making omissions from, additions to, and adaptations 
and modifications of, the Government of India Act, 
1935 _” 

Section 19 (4) is in these words: 

"In this Act, except so far as the context otherwise 


re *Beferences to the Government of India Act, 1935, 
include references to any enactments amending or 
supplementing that Act, and, In particular, references 


to the India (Central Government and Legislature)- 
Act, 1946.” 

[9i Quite clearly, therefore, these provisions of 
the Indian Independence Act gave the Governor- 
General the power to make "omissions from, 
additions to, and adaptations and modifications" 
of the India (Central Government and Legis. 
Iature) Act, 1946. The order made by the 
Governor-General makiDg the additions and 
alterations in the India (Central Government 
and Legislature) Act, 1916, was thereiore a 
good and valid order, and not ultra vires the 
Governor-General, as was, rather faintly sug¬ 
gested by Mr. Mukherjee at one stage of his 
argument. 


[10) The position from 16th August 1947, on¬ 
wards, therefore, was that the period mentioned 
in 8. 4, India (Central Government and Legis- 
Iature) Act, 1946, would expire on 8lst March 
1948, unless the Constituent Assembly, exercising 
the powers of the Dominion Legislature, passed 
a resolution approving the further extension of 
the period under the proviso to 8. 4. On 25th| 
February 1948, the Constituent Assembly did' 
pas9 the following resolution : 

"In pursuance of the proviso to S. 4, India 
(Central Government and Legislature) Act, 1946 as 
adapted by tbe India (Provisional Constitution) Order, 
1947. this Assembly hereby approve* the extension of 
the period mentioned in Sb. 2 and 3 of the said Aot for 
a further period of twelve months commencing on 1st 
day of April 1948.” 

Again, on 23rd. March 1949, the Constituent) 
Assembly passed the following resolution : 

“In pursuance of the proviso to 8. 4, India (Central 
Government and Legislature) Aot, 1946 as adapted by 
the India (Provisional Constitution) Order, 1947, this 
Assembly hereby approves the extension of the period 
mentioned in Ss. 2 and 3 of tbe said Act for a futher 
period of twelve months commencing on 1 st of day 
April 1949.” 

[11) The question for deoieion is whether] 
these resolutions had the effect of delaying the 
expiry of the period mentioned in S. 4, India 
(Central Government and Legislature) Act, 
1946, beyond Slat March 1948. 

[ 12 ) Mr. Mukherjee’s main argument is that 
these resolutions had no legal effect whatsoever, 
as they did not receive the Governor-Generals 
assent. He found this argument on 8. 82 , 
Government of India Act, 1935, which after 
adaptation by the India (Provisional Constitu- 

tion) Order, 1947, runs thus : 

“When a Bill has been passed by the Dominion 

Legislature it shall be presented to tbe 

raif and ihe Governor-General shall d «*' sr ° 

he assents in His Majesty’s name to the Bill, or that 

he withholds assent therefrom : 

Provided thai the Governor-General may return IM 
Bill to the Legislature with a message requesting urn 

they will reconsider the Bill or any 8 P eci, ' ed , pr ?Ih lIU 
thereof, and in particular, will consider the desirabOlty 

of introducing any such amendments as ho 7 
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recommend in bis message, and the Legislature shall 
reconsider the Bill accordingly.” 

[13] This provision of the Government of 
India Act, the argument proceeds, puts a limit 
to the power of the Legislature of the Dominion 
and so, stands in the way of the Dominion Legis- 
laknre legislating by a resolution without obtaining 
the assent of the Governor-General. In tbiscon. 
nection, Mr. Makherjee ha3 drawn our attention 
to sub'8. (s) of 3. 8, Indian Independence Act, 
which is in these words : 

"Any provisions of the Government of India Act, 
1935. which, as applied to either of the Dew Dominions 
by sub-9. (2) of this section and the orders therein re¬ 
ferred to, operate to limit the power of the legislature 
of that Dominion shall, unless and nntil other provi¬ 
sion is made by or in accordance with a law made by 
the Constituent Assembly of the Dominion in accord¬ 
ance with the provisions of sub-8. (1) of this section, 
have the like eBeot as a low of the Legislature of the 
Dominion limiting for the future the powers of that 
Legislature.” 

[14] It is difficult to see how the provision of 
S. 32, Government of Iniia Act operates to 
limit the power of the Legislature. It puta no 
restriction on the power of the Legislature either 
to consider any matter, or to pass any resolution, 
or any Bill. In faot, it does not deal with the 
power of the Legislature at all; but merely pro. 
vides that when the Legislature has exercised 
its power by passing a Bill, it should be placed 
before the Governor-General for hiB assent. 

[16] In my judgment, there is no scope for 
the operation of s. 8 (8), Indian Independence 
Aot in this case. Quite apart from that however 
it seems dear to me that the provisions of a. 32 , 
Government of India Act continue to be applica¬ 
ble to the Constituent Assembly, exercising the 
powers of the Dominion Legislature. These 
provisions, however, apply only to B 1 II 9 passed 
by the Legislature. The seotion does not provide 
that a resolution passed by the Legislature will 
Lave to be placed before the Governor-General 
for his assent. There is no justification for 
reading into the seotion the words "resolution 
passed by the Dominion Legislature” when they 
do not oconr there. It must be held therefore 
that S. 82 . Government of India Aot does not 
require that a resolution passed by the Dominion 
Legislature should be placed before the Governor. 
General for bis assent. 

[ 16 ] Mr. Mukherjee next argued in a general 
way that as all legislation by the Dominion 
Legislature requires for its validity the assent of 
the Governor-General the passing of a resolution 
under the proviso to 8. 4, India (Central Gov- 
eminent and Legislature) Aot, 1946, which is 
also “legislation” requires for its validity the 
assent of the Governor-General. It is not oorrect 
to say however that all legislation by tbs 
Dominion Legislature requires the assent of 
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the Governor-General. The principal mode of 
legislation by the Dominion Legislature is 
by passing bills. Indeed the passing of a 
Bill incorporating the provisions is the only 
mode in which the Dominion Legislature can 
legislate unless an Act of a legislature with 
plenary powers has conferred on it—the Domi. 
nion Legislature— the power to legislate in a 
certain matter in some other way viz., by passing 
a resolution. But there can be such conferment 
of powers, and when there has been such confer¬ 
ment, as under the proviso to 8 4, India 
(Central Government and Legislature) Aot, 1946, 
it is dear the Dominion Legislature can legislate 
by passing resolution. Such legislation does not 
come within the operation of S. 32, Government 
of India Act, and bo, does not require for its 
validity the assent of the Goveror-General. My 
conclusion is that the resolutions mentioned 
above that were passed by the Constituent 
Assembly functioning as the Dominion Legisla¬ 
ture did not require for their validity the assent 
of the G •vernor-General. 

[17] Mr. Mukherjee contented, however, that 
even if the resolutions passed by the Constituent 
Assembly be legally valid, the resolutions as 
worded have not the effect of extending the 
period of operation of Act xxiv (24) of 1946. The 
only effect of the resolutions, according to Me. 
Mukherjee, is that the Dominion Legislature 
can during the extended period exercise oertain 
powers, whioh it otherwise would not have; that 
it could have enaoted legislation extending the 
period of operation of Aot XX'V [24] of 1916, but 
as this has not been done, the aot expired on 31st 
March 1948. This argument is in my judgment 
entirely misconceived. As we have seen sub- 
s. (3) of 8 1 of Act XXIV [ 24 ] of 1946 fixes the 
period of operation of the Act to be the period 
mentioned in S. 4 , India (Central Government 
and Legislature) Act. 1916. If the resolutions 
have produced the effect of extending the period 
mentioned in 8 4 , India (Central Government 
and Legislature) Aot, 1946, to a oertain date, 
the consequential t-ffeot is that np to that date, 
Aot XXIV [ 24 ) of 1946 is in force. The question 
of enacting fresh legislation to extend Act XXIV 
[ 24 ] of 1946 does not arise at all. If the period 
mentioned iu 8. 4, India (Central Government 
and Legislature) Aot, 1946 had not been ex- 
tended, the Dominion Legislature could still 
have passed an Aot with the assent of the 
Governor-General amending sub s (8) of a. 1 of 
Act xxiv [24l of 1946, in order to extend the 
periud of its operation. 

[ 18 ] The resolutions mentioned above appro¬ 
ved of the extension of the perhd mentioned in 
Bs. 9 and 3 . India (Central Government and 
Legislature) Aot, 1946. The neoessaty consa- 
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iquence under the proviso to s. 4 of the same Act, 
! is that the period mentioned in that section was 
extended for a period of twelve months from 
|3ist March 1949, by the first resolution dated 25th 
I'ebruary 1943; and for another period of twelve 
months from 31st March 1949 by the second 
resolution. 

C193 The period mentioned in 8. 4, India 
(Central Government and Legislature) Act, 1946, 
did not therefore expire on 3lst March 1948, but 
at the present moment, stands extended to 31st 
|March 1950. Act XXIV [24) of 1946 did not there¬ 
fore cease to be of effect after 3lst March 1948, 
but will cease to have effect unless there is 
further extension of the period mentioned in 
8 . 4, India (Central Government and Legisla- 
ture) Act, 1946 only after 31st March 1950 as 
regards acts or omissions after that date. As 
regards acts omitted or committed before Slat 
March 1950, Act XXIV [24] of 1946 will continue 
to operate indefinitely after 3lst March 1950. 

[ 20 ] The alleged date of the acts in both the 
applications is 23rd September 1949. Act XXIV 
[24) of 1946 is therefore inforce as regards these. 

[ 21 ] The legal objection raised by Mr. Mu- 
kherjee therefore faih. 

[22] A3 regards merits, it is necessary to 
consider the two applications separately. 

[23] The petitioners in Revision case No. 716 
of 1949 were convicted for attempt to move 
twenty five maunds of paddy from West Dmaj- 
pur District iDto Malda District, without permit. 
It is not disputed that such movement would 
contravene the West Bengal Government noti¬ 
fication dated 17th September 1947. The question 
for the decision of the Courts below wa3 whether 
the prosecution had been able to prove that the 
accused persons were attempting to move such 
paddy from West Dinajpur District to Malda 
District. The prosecution case was that on the 
night of 23rd September 1948, a boat with twenty 
bags of paddy containing twenty.five maunds, 
was caught, when moving down a river, towards 
the Malda border, about a rashi from the border. 
The defence story was that when these persons 
were loading paddy into a boat about one and a 
half miles from the border, they were arrested, 
and the boat with the paddy seized. Evidence 
that they were caught, about a rashi from the 
border from the boat, when it was moving to¬ 
wards the border, with these petitioners and 
twenty bags of paddy on board, bas been given 
by an Assistant Sub-Inspector of Police and two 
other persons, who were on duty there. The 
defence story sought to be proved by the evidence 
of one witness who says that he gave a loan of 
fifty maunds of paddy to the petitioners, and 
there other witnesses who say that the petitioners 
were arrested and the paddy seized, near Ran- 


gapukur about one and a half mile from the 
Malda border. The most striking circumstance 
is that D. w. 1 who claims to have given the 
paddy pn loan did not say anything to the police 
that night or the following morning though the 
seizure is said to have taken place just when the 
paddy was being loaded into a boat near his 
house. That is not the conduct of a person who 
knows that he is going to lose fifty maunds of 
paddy, as a result of police high handedness. 

[24] The learned Magistrate who had the 
opportunity of seeing the witnesses believed 
the prosecution witnesses, and found the defence 
witnesses unworthy of credit. Not a single 
circumstance bas been mentioned by the learned 
defence Advocate, why the assessment of evi¬ 
dence made by the Magistrate should not be 
accepted. On a consideration of probabilities, 
and the ordinary course of human conduct, I 
agree with the learned Magistrate, and the Court 
of appeal below, that the prosecution witnesses 
told the truth in saying that the boat, with these 
petitioners, and twenty bags of paddy on board, 
was caught about a rashi from the Malda border, 
when moving towards that border. Admittedly 
they had no permit for this attempted move- 
ment of the paddy into Malda. They have there¬ 
fore been rightly convicted, in my opinion 
under 8. 7 read with 8. 8 of Act XXIV [24] of 
1946. The sentence in my opinion is not too 
severe. 

[25] The petitioners in Revision case no. 717 
of 1949 were convicted under 3. 7 of Act XXIV 
[24] of 1946 read with S. 8 of the same Aot for 
attempting to move twenty bags containing 
twenty.five maunds of paddy from West Dinaj¬ 
pur District into Malda District. 

[26] The prosecution case was that on 23rd 
September 1948, the patrol men on duty in West 
Dinajpur near the West Dinajpur Malda border 
found a boat with these petitioners and 20 bage 
of paddy on boat moving down the stream, 
about a rashi from the Malda border, and arrest¬ 
ed the men, and seized the boat and the paddy. 
The defence story was that they were caught 
when they were loading paddy which they had 
borrowed from one Abdul Hossain Beg, near his 
house, about one mile and a half from the 
border. 

[ 27 ] Evidence that these petitioners were 
caught on the boat which had in it twenty bags 
of paddy, about a rashi from the Malda border, 
when the boat was moving towards the Malda 
border ha 3 been given by an Assistant Sub-Ins- 
pector of Police, and two other persons, who 
were on patrol duty near the West Dinajpur 
Malda border. The learned Magistrate who had 
the opportunity of seeing the witnesses believed 
the testimony of these prosecution witnesses, ana 
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considered the defence witnesses who had given 
evidence that the men and the boat with the 
paddy were caught one and a half mile away, 
unworthy of credit. Abdul Hossain Beg who 
gave evidence that he had given fifty maunds 
of paddy on loan to these petitioners, admitted 
that though be was informed immediately that 
the paddy he had lent and the men to whom he 
bad lent it had been seized near his house, he 
took no action whatsoever. That is not normal 
human conduct. On a consideration of probabi¬ 
lities, and the ordinary course of human conduct 
I think the learned Magistrate rightly rejected 
the defence evidence, as unworthy and believed 
the prosecution caso that these petitioners were 
caught in a boat, with twenty bags of paddy, 
about a raehi from the Malda border when the 
boat was moving towards the Malda border. 
Admittedly they had no permit for the move- 
ment of the paddy from West Dinajpur into 
Malda. They were, therefore, rightly convicted 
under B. 7 of Aot XXIV [ail of 1916, read with 
8 . 8 of the same Act. 

[98] The sentence is not in my opinion too 
• severe and the order of forfeiture was rightly 

made. 

[99] I would, therefore, disoharge the rales. 
The petitioners should surrender to their bail to 
serve out their sentence. 

[30] Certificate under 8 . 205, Government of 
India Aot, 1935, is granted. 

Harries C. J—I agree. 

D.H. Rule discharged . 


A. I. R. (37) 1980 Caloutta 207 [C. N. 72.J 
Harries 0. J. and Banerjee J. 

Dominion of India—Defendant—Petitioner 
v. M/s. R. C. K. O. Nath and Co., Khulna — 
Plaintiff—Opposite Party, 

Civil Rule No. 802 of 1949, D/- 6-12-1949 from 
order of Munsiff, let Court, Sealdab, D/- 23-8-1949. 

(a) Civil P. C. (1903), Ss. 20,80—Suit for damages 
for short delivery against Government—Cause of 
action wholly outside jurisdiction of Court—Juris¬ 
diction over suit on ground of defendant’s residence 
or carrying on business, etc._Notiiication ol E. I. 
R. Administration published on 27-5-1948 _ 
Construction. 

The Court has no juriadiolion to entertain a suit 
brought against the Dominion of India where theoause 
of notion has arisen wholly outside the ordinary origi¬ 
nal jurisdiction ol that Court, on the sole ground that 
the Government of India dwelt or carried on business 
or personally worked for gain within the local limits of 
that Court. 40 Cal. 308, Re I. on. [Para 10] 

The plaintiff aued the Dominion of India for damages 
for short delivery of goods entrusted to the Railway Admi¬ 
nistration for carriage from Aligarh (U. P.) to Khulna, 
which is now within the Dominion of Pakistan. The 
suit was instituted at Sealdab. The Munsll held that 
the Court had jurisdiction to try the suit relying upon 
the Notification of the E. 1. R. Administration pub¬ 


lished on 27th May 1948 according to which the plaintifl 
was asked to submit bis olaim at the Accounts Office 
at Sealdah: . 

Held (i) that Sealdah Court could not assume juris¬ 
diction over the suit on the ground of defendant’s resi¬ 
dence or their carrying on business or their personally 
working for gain within the jurisdiction ol the Sealdah 
Court; [Para II] 

(ii) that no part of the cause of action was furnished 
by the Notification. By reason of the Notification the 
Railway Administration did not undertake to make the 
payment to the plaintifi within the jurisdiction of 
Sealdah Court and so no part of the cause of action arose 
within that jurisdiction. Nor did it arise in Sealdah 
merely by reason of the fact that plaintifi was asked to 
submit his claim at the Accouots Office at Sealdah; 
A. I. R. (30) 1943 Cal. 199, Disfinp. 

[Parse 18, 19, 20, 22 & 23] 
Annotation:—('44-Com.) Civil P. C., 8. 20, N. 10; 
S. 79 N. 7. 

(b) Civil P. C. (1908), S. 20 —Cause of action must 
be complete before suit can be iiled. [Para 20J 
Annotation:—(’44-Com.) Civil P. C., S. 20 N. 11. 

Bhabesh Narayan Bose—tor Petitioner. 

J/anindra Nath Ohose and Sachindra Chandra 

Dass Qupta— for Opposite Party. 

Banerjee J. —This is an application od be¬ 
half of the defendant Dominion of India asking 
for a reviaion, under 8. 116 , Civil P. C., of an 
order made by the learned First Munsiff at 
Sealdah. By that order, he held that the Sealdab 
Court had territorial jurisdiction to try the suit. 

[2] The facts of the caae are very simple and 
may be shortly stated: The plaintiff sued the 
Governor-General of India in-Council for dam- 
ages for short delivery of goods which, he alleges, 
he entrusted to the Railway Administration for 
carriage from Aligarh (U.P.) to Khulna Railway 
station, which is now within the Dominion of 
Pakistan. 

[3] After due notice under S. 80 , Civil P. 0. 
the plaintiff filed the suit on 7th December 1915, 
in the Munsiff’e Court at Khulna. 

[4] On 16 th August 1947, two Dominions were 
set up in what previously was British India. 
One was the Dominion of India and the other 
the Dominion of Pakistan. There is a Governor 
General for the Dominion of India and there is a 
Governor-General for the Dominion of Pakistan. 

[5l After that date, the plaintiff amended his 
plaint by substituting the two Governor-Generals 
in place and stead of then defendant the Gover. 
nor.General of India in-Counoil. 

[6l On 19th July 1948, the Khulna Court held 
that it had no jurisdiction to try the suit and 
returned the plaint for presentation to the proper 
Court. We are not concerned in this application 
with the oorreotness or otherwise of the deoision 
of the Khulna Court. No legal proceeding has 
been taken to challenge its oorreotness. 

[7] On S3rd August 1948, the plaintiff opposite 
party filed the plaint in the Court of the First 
Munsif at Sealdah, and amended the cause title 
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of the plaint, by substituting the petitioner the 
Dominion of India for the Governor General of 
India, by striking out the name of the Governor. 
General of Pakistan and by adding the General 
Manager, East Indian Railway as defendant 
2 and the Chief Commercial Manager, of that 
Railway as defendant 3. 

[9] The plaint wa9 further amended by aver, 
monts made in the body of it to show how and 
when the cause of aotion arose. The amendments 
were allowed after notice to the defendant. 

[9] The petitioner entered appearance. Various 
issues were framed. One of them was whether the 
Sealdah Court had territorial jurisdiction to try 
the suit. On the prayer of the petitioner, this 
issue was taken first and decided as a preliminary 
issue, and the learned Munsif has held that the 
Court has jurisdiction to try the suit. Against 
this decision, this application has been made. 

[10] Defendants 2 and 3 do not reside or 
carry on business or personally work for gain 
within the local limits of the jurisdiction of the 
Sealdah Court. So far as defendant 1 , the 
Dominion of India is concerned, I think, the same 
principle applies, which wa9 applicable in suits 
against the Secretary of State for India in 
Council. That principle, as stated in Rodricks 
v. Secy, of State, 40 cal. 803 : (21 1 c. 1 ) is this: 

"The Court has no jurisdiotion to entertain a suit 
brought against the Secretary of State lot India in 
Council, where the cause of action haa arisen wholly 
out-ide the ordinary original jurisdiction of that Court, 
on the sole ground that the Secretary of State for India 
in Council dwelt or carried on business or personally 
worked for gain within the local limits of that Court.” 

[11] Therefore, the Sealdah Court could not 
assume jurisdiction over this suit on the ground 
of defendants’ residence or their carrying on 
business or their personally working for gain 
witdin the jurisdiction of the Sealdah Court. 

[ 12 ] The question, therefore, is whether the 
cause of action or any part of it arose within the 
jurisdiction of the Seaidab Court? 

[ 13 ] In this case, the cause of action obviously 
is (l) emrustment of the goods to the Railway 
Administration and (2) short delivery. 

[ 14 ] If the plaintiff succeeds in proving these 
two facts, the Railway Administration or for the 
matter of that defendant 1, who now repre- 
sents the Railway Administration would be liable 
unlesB it can show circumstances which exempt 

it from liability. . ., 

[lb] It is clear, therefore, that no part of the 
cause of action arose within the jurisdiction of the 
Sealdah Court. 

[ 1 G] But the learned Munsif has taken the 
view that a part of the cauee of action arose 
within that jurisdiction by reason of a certain 
notification of the East Indian Railway Admim- 


stration published on 27th May 1918. It is headed 
“Re: Partition of claims against the late Bengal 
Assam Railway". It says: 

"AH claims for work done or servicea rendered to the 
late Beogal Assam Railway up to 14th August, 1947 
and other miscellaneous claims outstanding on that 
date, should bs submitted for registration with the 
Accounts Department of the East Indian Railway, Cal¬ 
cutta. A separate seetfoo to deal with these claims will 
be formed soon; for the present, public and ex-employees 
are requested to register their claims as quickly as 
possible and at the latest within the let July 1948, 
with the Divisional Accounts Officer, East Indian Rail¬ 
way, Sealdah. On receipt of these claims arrangements 
will be made for their verification with the East Bengal 
Railway 1 Administration, where necessary, and payments 
will be made thereafter." 

[17] It is not necessary to set out the other 
portions of the notification. 

[18] Relying upon this notification, the learn, 
ed Munsif has taken the view that the Railway 
Administration undertook to make the payment 
to the plaintiff within the jurisdiction of the 
Sealdah Court. We are unable to take that view. 
There is nothing in the notification to show that 
the Railway Administration undertook so to do. 
All that the notification eays is that persons con¬ 
cerned should put in their claims before the' 
Divisional Accounts Officer. East Indian Rail¬ 
way at Sealdah, which, after verification with 
the proper authorities, would be paid. But it is 
not said that it would be payable or paid at the 
Accounts Officer’s office at Sealdah or any other 
place at Sealdah. Therefore, the opinion of the 
learned Munsif is dearly wrong. 

[19] And indeed counsel for the respondent 
has not sought to support the judgment on that 
view of the learned Munsif. He has contended 
that a part of the cause of action arose within 
the jurisdiction of the Sealdah Court by reason 
of the faot that the plaintiff was asked to submit 
his claim at the Accounts Office at Sealdah. 

[ 20 ] There are two difficulties in the way of 
the respondent’s counsel; first, if the suit be 
treated as a suit as filed in the Khulna Court the 
plaint of which was returned and then presented 
to the Sealdah Court, nothing in the notification 
can form a part of the cause of action as it was 
published after the institution of the suit at 
Khulna. A cause of aotion must be complete 
before a suit can be filed. Secondly, if the suit 
be treated as a new suit filed on 23rd August 
1948 , no fresh court-fee was paid and there may 
be the question of limitation. And assuming that 
we treat it as a new suit filed in the Sealdah 
Court on that day, it is clear that the filing of 
the claim by the plaintiff in the offioe of the 
Accounts Officer, Sealdah, cannot be a part ol 
the cause of aotion. The cause of action, as 1 
have said, is entrustment of the goods and short 
delivery thereof. 
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[ 21 ] The te3t 13 this; Suppose the plaintiff does 
not file the claim before the Officer, or filing the 
claim he does not allege that in the plaint, can 
the suit be dismissed? I think not. It is not 
incumbent on the plaintiff to file the claim before 
that Officer. That notification has not the force 
of a statute or any rule or order having the force 
of a Statute whioh compels the plaintiff to file 
the claim in that office and default of which 
entails dismissal of the suit, 

[ 22 ] We are therefore of the opinion that no 
|part of the cause of aotion was furnished by tho 
(notification. 


[23] Consequently, we are unable to hold that 
any part of the cause of action arose within the 
local limits of the Sealdah Court. 


[ 2 l] Counsel for the respondent referred us to 
the case of Peoples Insurance Co. Ltd. v. 
Benoy Bhusan, 47 o. w. N. 292: (a. I. R. (30) 1913 
Oal. 199). That was a oase for the recovery of 
certain insurance money. The death of the insu¬ 
red took place at Dacoa, where the Insurance 
Co., had a branch office. It was held that 
“the oause of action in this case arose within the 
jurisdiction of tho Dacca Court and as the company has 
a branoh oflfioe in that place, the sail could be institu¬ 
ted fit Dacca, under Explanation 2 to S. 20, Civil P. C.” 

[25] There cannot be any doubt about this 
proposition. Explanation 2 of S. 20 , puts the matter 
beyond doubt. That seotion says that a Oorpo- 
ration shall be deemed to carry on business 
at its sole or principal office in British India or, 
in reaped of any cause of aotion arising at any 
place where it has also a subordinate offioe, at 
such place. 

[261 The Insurance Co., had a subordinate 
office at Dacca and the death of the insured took 
plaoe at Dacoa. Therefore, the suit could be ins- 
tituted within the jurisdiction of the Dacoa 
Court. - 

[27] In this oase, the petitioner, Dominion of 
India, is not a Corporation and secondly no part 
of the oause of action arose within the Iooal 
limits of the Sealdah Court. This case, therefore, 
is of no assistance to 4he respondent opposite 
party. 


[ 28 ] We are, therefore, unable to acoept the 
view taken by the learned Munsif. The order 
made by him is olearly wrong and it must be 
set aside. 

[29] We moke the rule absolute with costs. 

[30] In oonolusion, we may add that other 
points were argued by counsel in this oase, viz., 
(1) whether the Khulna Court was right in re- 
jeoting the plaint, (a) what is the effeot of the 
order of Khulna Court in the light of sub.r. 8 of 

B. 4, Indian Independence (Legal Proceedings) 
Order 1047, whereby in oertain oiroumatanoea 
stated m that rule an order made by a Court 


within Pakistan becomes equivalent to an order 
made by a competent Court of the Dominion of 
India and (3) whether th9 suit is barred by 
limitation. 

[31] We have not considered these matters as 
they are not necessary to be considered in this 
application. We do not, therefore, express any 
view on these points. 

[32] The only question that we have decided 
is that no part of the cause of action arose within 
the jurisdiction of the Sealdah Court, and as 
such, it has no territorial jurisdiction to try the 
suit. 

Harries C. J—I agree. 

d.h. Buie inode absolute. 


A. I. R. (37) 1950 Caloutta 209 [C. N. 73 J 
Das Gdpta and Mitra JJ. 

Subodh Chandra Mukherjee —Petitioner v. 
Sudhir Kumar Basu and others — Opposite 
Party. 

Civil Revn. Case No. 1216 of 1948, D/- 16th March 
1949, from order of Munsif, 1st Court. Baruipore, 
D/- 12th June 1948.* 

(a) Civil P. C. (1908), S. 151— Change in presid¬ 
ing officer of Court—Whether succeeding officer 
will interfere under S. 151 with orders passed by 

his predecessor depends upon facts of each case_ 

In suitable case such officer is entitled to interfere — 
Fact of change not to come in his way. 

The faot that one officer has ceased to preside over a 
Court and is succeeded by another gentleman does not 
mean that the Court has ceased to exist, or that the 
Court is another Court. It is the Court whioh, in the 
exercise of its inherent power, can, and where necessary 
should, make orderB for the ends of ju9tioe. Whether 
a succeeding presiding officer can interfere with an 
order passed by his predeoessor in office or not depends 
entirely on the oiroumstances of each case. The oase 
may not be a suitable oase for the exercise of powers 
under S. 151 at all; but. if it is a suitable case tho faot 
that there has been a change in the officer presiding 
over the Court would create no difficulty in his way: 
A. I. R. (11) 1924 Pat. 136, Disting. [Paras 8 and 111 

Annotation : (44-Com.) Civil P. C. S. 151 N. 1. 

* ( H C A V " P c - ( 1908 >* S - 151 - Application under 

5. 174 (3), Bengal Tenancy Act (Vllf [8] of 1885)_ 

Application adjourned to 28th April 1947 for orders 
awaiting receipt of record — Record received and 
put up on 14th March 1947 before Court in absence 
of parties — Court directing applicant to take step 

for service on opposite party by 19th March 1947_ 

Case dismissed for default on 19th March 1947- 
Application under S. 151 for setting aside dismissal 
—Court, held, was justified in allowing application. 

A person applied on 1st Maroh 1947 under B. 174 (8)' 
® 0 ° gal Aot - Th0 hearing was adjourned to 

A •“ A P r “ 1947 tor orders awaiting receipt of the record 
from the appellate Court. But tho reoord on being 
received was put beforo the Court on 14th Maroh 1947 
in the absenoe of the parties. The Court passed order 
directing tho applioant to take necessary atep 3 for 

?? v ?n/„ re *il noUco °P° n opposite party by 19th 
Maroh 1947. The rooord was put up on 19th Maroh 1947 
and the Court dismissed tho oase for default as its 
orders were not oomplied with by the applioant. Sub¬ 
sequently the applioant applied under S. 151 for setting 
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nside the order of dismissal and the Court allowed the 
application : 

Held that though an appeal lay under S. 174 (5) 
against the order dismissing the application under 
S. 174 (3) and though ordinarily the Court would not 
interfere under S. 151, Civil P. C., with order against 
which the party had other redress in law, in the peculiar 
oiroumstances of the case the Court was justified in 
interfering under S. 151. It was really the mistake of 
the Court itself to take up a case for hearing on a date 
other than the date it had fixed in the presence of the 
parties and dismiss the case on the mistaken view that 
the party had not taken proper steps which he ought to 
have taken. Hence it was not only right but the duty 
of the Court to correct Its mistake. [Para 13] 

Annotation 1 (44-Com.) Civil P. C., S. 151, N. 4, 

Pt. 23. 

(c) Tenancy laws—Bengal Tenancy Act(VIII[8] 
ol 1885), S. 174 — Application under S. 174 (3) dis¬ 
missed for default—Appeal lies under S. 174 (5). 

An order dismissing an application under S. 174 (3) 
for setting aside a sale for default amounts to an order 
refusing to set aside a sale and so an appeal lies under 
S. 174 (5). 42 C. W. N. 128 and A. I. R. (25) 1938 
Cal. 454, lid. on. [Para 12] 

Provat Kumar Sen Qupta—tor Petitioner. 

Earidcb Chatterjee-tor Opposite Party. 

DaB Gupta J.— This application is direct, 
ed against an order setting aside under 8. 161 , 
Civil P. 0., an order of dismissal of an applica- 
tion under S. 174 (3) of the Bengal Tenanoy 
Aot. 

[ 2 ] It appears that the application for setting 
aside the sale was put up before the Munsif on 
1st March 1947, and on that date, hearing was 
adjourned to 29th April 1947, "for orders await- 
ing reciept of the record from the appellate Court." 
The case was, however, never put up on 28 th 
April because on an earlier date it was dismissed 
for default. The circumstances under which it 
was dismissed for default are peculiar. It appears 
that after the Court had, on 1st March 1947, ad- 
journed the case to 28th April 1947, the records 
on being received from the High Court were put 
up before the Munsif on 14th March 1947. On that 
date, apparently in the absence of either party, 

the Munsif passed the following orders: 

1 “Applicants are directed to take necessary steps for 
service of fresh notice upon opposite parties Nos. 4 and 
9 by 19-3-47. Put up on that date for further orders. 

[3] Accordingly, on 19th March 1947, the re¬ 
cord was put up before the Munsif and the 

following order was passed: 

••No further steps taken by the applicants and the 
Order No. 40 of 14-3-47 has not been complied with. 
Ordered that the Miscellaneous Case be dismissed for 

default.” 

[ 4 ] It was in these circumstances that an 
application under S. 161, Civil P. 0., was filed 
bv the applicant praying for restoration of he 
miscellaneous case, that is to say, the case started 
on the application under S. 174 (3) of the Bengal 
Tenancy Aot, after vacating the order passed on 
19th March 1947. 


[5] On 12 th June 1948, this application for re- 
etoration was allowed by the learned Munsif and 
as stated above the dismissal order passed on 
19th March 1947, was set aside. 

[6] In support of the present application, it is 
argued, in the first place, that an appeal lay 
under the provisions of s. 174 (5), Bengal 
Tenancy Act against the order of dismissal for 
default and consequently the Court acted illegal, 
ly in the exercise of jurisdiction in allowing the 
application under 8. 161, Civil P. C. Secondly, it 
is argued that the Munsif, who passed the order of 
dismissal for default, having ceased to be the 
presiding officer of the Court, his successor in 
office was not entitled in law to give any reliof 
under the provisions of S. 161, Civil P. 0. 

[7] Taking the second point first, we are 
unable to agree that any such limitation, as sug¬ 
gested by the learned Advocate, can be placed in 
the way of the Court making orders under 8.161, 
Civil P. C. What this eeotion lays down is this: 

"Nothing in this Code shall be deemed to limit or 
otherwise affect the inherent power of the Court to 
make such orders as may be necessary for the ends of 
justice, or to prevent abuse of tho process of the 
Court.” 

[8] The fact that one officer has ceased to, 
preside over a Court and i3 succeeded by another! 
gentleman does not mean that the Court hasj 
oeased to exist, or that the Court is another 
Court. It is the Court, which in the exercise of 
its inherent power, can, and where necessary 
should, make orders for the ends of justice. 
There seems no reason why we should limit thi9 
power given by the Legislature to the Court by 
laying down that it is only when the same 
presiding officer continues that an order already 
passed can be altered. Reliance was placed by 
the learned advocate on the decision of the Patna 
High Court in the case of Bisheshwar Pratap 
Narain Sahi v. Asarfi Singh, 741 .C. 110: (A. I. R. 
( 11 ) 1924 Pat. 136). In that case a decree had 
been passed declaring that the plaintiffs were 
entitled to, among other things, profits with res. 
peot to properties of schedule IV, but subject to 
the decision of the Privy Council, for three years 
before suit and for subsequent period until deli, 
very of possession, or three yearB after the decree 
whatever event first ocourred. The application 
for execution of the deoree having been made 
before the Judge who actually passed the decree, 
the learned Judge allowed execution in reBpect 
of the properties of schedule IV, also, on an appli- 
cation under B. 144, Civil P. C„ having been 
made by the opposite party, the presidmg officer, 
who was not the Judge who had passed the 
decree and dealt with the execution application 
in the first stage, passed an order, purporting to 
Act under 8.161, Civil P. 0., for the restoration 
of these properties to the opposite party on tna 
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ground that in bis opinion “possesion over these 
properties could not be delivered before the deci¬ 
sion of the Privy Council." 

[9] The learned Judges of the Patna High 
Court held that this order of the learned Sub- 
ordinate Judge could not be supported and that 
8.151, Civil P. C., gave him no power whatever 
to recall an order which had been passed by hie 
predecessor in office. 

tio] I am unable to agree that this observa¬ 
tion is intended to lay down, or doe3 lay down 
any general proposition that whenever there has 
been a change in the presiding officer of the 
Court, the succeeding officer cannot pass any 
order in exercise of powers under 3. 151, Civil 
P. C. if such orders would have the effeot of 
altering some decision of his predecessor. Quite 
clearly in the case before the Patna High Court, 
the succeeding officer was of opinion that his 
predecessor had made a mistake in law in order¬ 
ing delivery of possession of certaiu properties 
and he thought that under 8. 161, Civil P, C. he 
was competent to pass another order setting 
aside his predecessor’s order in order to correot 
the mistake of law. In this way, the Subordinate 
Judge was really sitting in appeal over bis 
predecessor which he in law was certainly not 
entitled to do. It was in these ciroumstances, 
that the Patna High Court in substance, held 
that by calling his order an order under 8. 161 , 
Civil P. C. the learned Subordinate Judge could 
not act in a way wbioh really amounted to 
sitting in appeal over his predecessor. 

[ 11 ] In our opinion, whether a succeeding 
presiding officer can interfere with an order 
passed by his predecessor in office or not depends 
entirely on the oircumstanoes of eaoh case. The 
case may not be a suitable case for the exeroise 
of powers under S. 161 , Civil P. C. at all; but if 
it is a suitable case the fact that there has been 
a change in the officer presiding over the Court 
would create no difficulty in bis way. For, as we 
have already stated, the Court remains the same 
Court, though the presiding officer changes. 

[13] The other contention pressed by the 
learned advooate is that when an appeal lay 
against tho dismissal order, the Court aoted 
wrongly in restoring the case under 8. 161 , Civil 
P. C. Sub-section (6) of 8.174, Bengal Tenanoy 
Aot provides for an appeal against an order 
setting aside or refusing to set aside a sale. It 
has been held more than once by this Court 
that, an order dismissing an application for 
setting aside a sale for default amounts to an 
order refusing to set aside a sale and so an 
appeal lay. Vide the oases of Debendra Nath 
v. Gopal Ohandra Das, 43 0 . w. n. 1 S 8 , and 
Saji Mohammad KazibuHa Mondal v. 
Bumayun Beza Ohoudhury, 42 0 . w. n. 612 : 


(A. I. R. (-25) 1938 cal. 454). I respectfully agree 
with these decisions, and with the learned advo¬ 
cate that an appeal did lie against the order of 
dismissal passed by the Munsif on 19th March 
1947. 

[13] It is also correct to say that ordinarily 
speaking the Court should not interfere under 
the provisions of 3. 161, Civil P. 0. with orders 
against which the parties have other redress in 
law. Ordinarily, the exercise of inherent jurisdic¬ 
tion under S. 151, Civil P. C. should be limited 
only to cases where the parties have no other 
redress in law. The circumstances in this case 
are, however, very peculiar. Though the order 
dated 19th March 1947, purports to be an order 
of dismissal for default, what really happened 
was that the case was taken up by the Munsif 
on a date other than the date which had been 
fixed by him in the presence of the parties for 
the hearing of the case. It was really tho mistake 
of the Court itself and a very serious mistake to 
take up a case for hearing on a date other than 
the date it has fixed in the presence of the 
parties. This can only be done where the altera- 
tion of the date is made with the knowledge and 
consent of the parties concerned. That was 
obviously not done in this case. It seems to me 
that in circumstances of this nature it is not only 
the right but the duty of the Court to try to 
correot its own mistake. That mistake consisted 
in taking up the case for hearing on a date other 
than the date fixed and dismissing the oase on 
the mistaken view that the parties had not taken 
steps which they ought to have takeD. The only 
way to correot that mistake was to set aside the 
order passed under this misapprehension by 
taking up the case on a wrong date and that was 
the order which was actually passed, under 
8. 161, Civil P. C. I think this a proper use of 
powers under 8.151, Civil P. 0. 

[14] Even supposing that as an appeal lay 
against the order of dismissal for default, this 
was an unorthodox use of the powers under 
B. 161 , Civil P. C. I am of opinion that in the 
oiroumstances of this case it would be an impro- 
per use of our disoretionary jurideiotion, to inter, 
fere with the order passed by the learned Munsif 
restoring the oase. 

[ 16 ] For all these reasons I would dismiss 
this application and discharge the rule. Parties 
will bear their own costs. 

P. N. Mitra J.—I agree 

D,Hi Bide discharged. 
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A, I. R. (37) 1950 Calcutta 212 [C. N. 74.] 

Roxburgh J. 

Dominion of India an I another — Deli . 
tioners v. Ashutosh Das and others—Opposite. 
Party. 

Civil Rale No. 1820 of 1940, D/- 4-1-1930, from 
order of Munsif,* 1st Court, Bardwan, D/-25-8-1940 
and 4*11-1949, Respectively. 

Civil P. C. (1903), O. 40, R. 1 - Receiver in exe¬ 
cution proceedings—Judgment-debtor in service — 
Provident fund money—Appointment of Receiver 
-Civil P. C. (1908), Ss. 51 and 60 (k) — Provident 
Funds Act (1925), S. 3 (1). 

The appointment of a Receiver in execution proceed¬ 
ings has been described as a form of equitable relief 
which is granted on the ground that there is no effec¬ 
tive remedy by execution at law. Surely it is an 
improper use of that equitable remedy to employ it to 
avoid a very definite bar created by statute law to 
achieving the very object for which the Receiver is 
appointed. Hence, where the decree-holder is unable 
to attach the provident fund money of the judgment- 
debtor as he at the time is still in service, the Court 
should refuse to direct the appointment of a receiver 
as the only object of 6uch appointment is to avoid the 
bar created by S. 60 (k) of the Code of Civil Procedure 
and S. 3(1), Provident Funds Act. [Para3 2, 3 and 5) 

Annotation: (‘44-Cora) Civil P.C., S. 51, N. 6; S. 60 
N. 18; O. 40 R. 1 N. 19. 

Bhabesh Nor ay an Bose —for Petitioners. 

Amarendra Narain Bagchi — for Opposite Party. 

Order. — This is a Rule obtained at the in. 
stanoe of the Dominion of India representing 
the East Indian Railway Administration and 
the Divisional Aocounts Officer, E.I. Rly., Asan- 
sol, against an order of a Munsif of Burdwan, 
dated, 25th August 1949, appointing a Receiver 
in the following terms: 

“In view of the circumstances it is considered just 
and proper that the entiro provident fund money of 
the judgment-debtor lying in tho hand of the Divi¬ 
sional Accounts Officer, Asaneol, do ve3t in the Recei¬ 
ver. The Receiver shall deposit tho entire'sum in 
Court. The judgment-debtor shall got the balance of 
the money after deduction of the decretal dues and 
CDst?, receiver’s fce3 and incidentals.” 

[ 2 ] The oircumstance3 of course were that 
tho decree-holder was unable to attach the pro. 
vident fund money in question as the judg¬ 
ment debtor at the time was still in service. 
'Under s. 3 (1), Provident Funds Act No, XIX 
[19) of 1925, 

“a compulsory deposit in any Government or Railway 
Provident Fund shall not in any way bs capable of 
being assigned or charged and shall not bs liable to 
attachment under any decree or order of any Civil, 
Revenue or Criminal Court in respect of any debt or 
liability incurred by the subscriber or depositor, and 
neithor tho Official Assignee nor any Receiver appoint¬ 
ed under the Provincial Insolvency Act, 1920, shall 
bo entitled to, or have any claim on, any such com¬ 
pulsory deposit.” 

[3) The learned Munsif, however, thought 
that it was just and proper (following the terms 
of O. 40, R. 1) that these circumstances should 
be avoided by the simple device of appointing a 
Receiver so that instead of the Court sending its 


own order of attachment to the authorities, the 
Receiver would write a letter to them to pay the 
money in question to him and he was then to 
deposit it in Court. Manifestly it was mo 3 t 
unjust and improper in the circumstances in 
my opinion to appoint a Receiver for that pur. 
po3e. The appointment of a Receiver in exe¬ 
cution proceedings has been described a 3 a form 
of equitable relief which is granted on the ground 
that there is no effective remedy by execution at 
law. Surely it is an improper use of that equi. 
able remedy to employ it to avoid a very defi. 
nite bar created by statute law to achieving the 
very object for which the Receiver is appointed. 

[ 4 ] My attention has been drawn to two 
oases arising out of the same suit, Baramdeo 
Pandey v. Mrs. F. Smith, 44 c. W. N. 636 and 
637, in which it was held that there was no bar 
to the appointment of a Receiver in respeot of 
th9 provident fund money. The money in that 
cas9 wa3 the provident fund money of a deceased 
person and was in the funds of the Caloutta 
Tramways Company Limited. There were spe- 
cial features in the case in that the rules of the 
fund were not such as to bring in the operation 
of S. 3 ( 2 ) and S. 6 (l), Provident Funds Aot. 
In the latter case reference was made by Mo. 
Nair J. to the case of Rajindra Narain Singh 
v. Mt. Sunder Bibi, 30 C. w. N. 810 : (A. I. R. 
(12) 1925 P. C. 176), as an authority for the pro- 
position that a Receiver might be appointed in 
respect of a right to future maintenance, although 
attachment of that right was barred under 
S. 60 (□), Civil P. 0. That case has been dis. 
cussed by Beaumont, C. J., as he then was, in 
the oase of the Secretary of State for India in 
Council v. Bai Somi, (a. I. R. (20) 1933 Bom. 
950), in whioh he held that even if the decision 
in question did amount to a decision that there 
could be jurisdiction to appoint a Receiver in 
the particular oase, this ought not bs done in 
the particular circumstances. He also pointed 
out, what is sufficiently obvious, that many pay¬ 
ments in addition to future maintenance are 
exempted from attachment under S. 60 , Civil 
P. 0. and if these could be reached in execution 
by the appointment of a Receiver the protection 
afforded by the eeotion is to a great extent l03t. 

[ 5 ] In my opinion, therefore, in the present 
case, the trial Court should have refused to 
direct the appointment of a receiver, a3 the only 
objeot of such appointment was to avoid the bar 
created by 8. 60 (k), Civil P. C., and S. 8 (l), 
Provident Funds Act, 1926. 

[6] The Rule is accordingly made absolute 
and the order appointing'the Reoeiver is set aside. 

[ 7 ] The petitioners will have costs of this 


Rule. 

V.R.B. 


Rule made absolute. 
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A. I. R. (37) 1950 Calcutta 213 [C. N. 75.] 

Roxburgh J. 

Jyotindra Nath Sanyal, Defendant No. 2— 
Petitioner v. Sm. Taradasi Ghose w/o Satish 
Chandra Ghose, Plaintiff and others — Defen . 
dants—Opposite Party. 

Civil Revn. No. 1109 of 1949, D/• 11-1-1950, from 
order of Add). Court of Munsif, Sealdah, D/-30-6-1949. 

Houses and Rents—West Bengal Premises Rent 
Control (Temproary Provisions) Act, (XXXVIII 
[38] of 1948), S. 45 (2)- Calcutta House Rent Con¬ 
trol Order (1943), Cl. 9A—Absence ol permission — 
Effect. 

Section 43 (2), Wes'. BeDgal Premises Rent Con¬ 
trol (Temporary Provisions) Act, 1948, does not dispense 
with permission required by Cl. 9A, Calcutta House 
Rent Control Order (1943) in case of suit for eviction 
on the ground of bona fide requirements of the land¬ 
lord which was filed uoder the latter Order and which 
was pending when tho Act came into force. A. I. R. 
(30) 1949 Cal. 674, Approv.d, 83 Cal. L. J. 278, Disting. 

[Para 3] 

Nat ini Kumar Alukherje-i—iot Petitioner. 

Sarat Chandra Jana—tor Opposite Party. 

Order. — Thia is a rule against an order of 
the Additional Court of the Munaif at Sealdah 
refusing the defendants' prayer that a plaint in 
an ejeotment suit be returned under 0- 7, B. 11, 
Civil P.0. TheBuit in question was brought in 1945, 
under the provisions of the Calcutta Rent Control 
Order, 1943. At the time when it was brought the 
amendment made by the insertion of ol. 9A, in 
the order which took effeot on 22nd May 1944, 
was in force; in other words, the permission of 
the Rent Controller was necessary in respeot of 
a suit filed on tho ground mentioned in ol. 9 (l) 
(o) of the Order wbioh may bo briefly referred to 
as the ground of bona fide requirement by the 
landlord. The plaint here includes a cause of 
action on this ground of bona fide requirement 
and also one on the ground of default in payment 
of rent. 

[fl] On 1 st October 1916, the Rent Control 
Ordinanoe replaced theordorandon 1 st December 
1948 the West Bengal Premises Rent Control 
Aot replaced thB Ordinance. The plaintiff had 
not obtained the permission of the Rent Con- 
troller as required under the provisions of cl. 9A 
of the Order. In faot, he bad applied for permi. 
sion and it bad been refused. 

[8] The learned Munsif has disposed of the 
matter by referring to 8. 45 (2), Rent Control 
Aot of 1948 holding that as permission is now no 
longer required in such cases the absence of per. 
mission at the time when it was required is im¬ 
material. I have no doubt that the learned Munsif 
is in error in this view and the reference to S. 45 
(2) certainly does not in any way help in arriving 
|at that view. A similar question was considered 
in the oase of Tar ini Gupta v. Manmatha Nath , 
68 O. W. N. 865 ; (A. I. R. (36) 1949 Oftl. 674). 


That was a case filed under the Ordinance, S. 13 
( 1 ) of which, required permission of the Rent Con- 
troller in the case of a suit for ejectment on the 
ground of bona fide requirement by the landlord. 
The suit was pending after the Ordinance was 
replaced by the Act and it wa3 held that the 
absence of permission as required under the 
Ordinance was fatal to the suit. A contrary view 
appears to have been taken in Bari Mohan 
Dutt v. C. E. Sen <.t Co. Ltd , 63 c. L j. 278. It 
would appear that in fact the present question 
really was never in issue there because the suit 
in question was not based on the ground of bona 
fide requirement by the landlord. It appears to 
have been assumed therein however, that in the 
particular oase permission of the Rent Controller 
was necessary for the suit, when it was filed and 
it was held that subsequent amendments bad 
rendered this unnecessary. My own view iB that 
the decision in the first mentioned case is dearly 
correct. I may point out that a Bimilar problem 
arose, as it was on the obverse aide, when cl. 9A 
was introduced in the Rent Control Order. The 
question arose then as to what should be the 
law as regards pending cases when an amend¬ 
ment was beiDg made requiring the sanction of 
the Rent Controller for the entertainment of 
certain suits. The problem then was specifically 
dealt with both as regards pending suits and in¬ 
deed as regards suits disposed of but still pen. 
diDg in execution. If that specifio provision 
had not been made, there can be no doubt that 
it would have been held that suits instituted at 
a time when no permission was necessary would 
be good and would not be barred by the amend¬ 
ment which would olearly only apply to suits 
instituted after the amendment catno into force. 
The same principle clearly applies, in my opinion, 
where the requirement of permission has been 
removed, the position which we are now consi. 
3ering in the present case. 

[4] The ground therefore given by the learned 
Munsif for rejecting the application of the defen. 
dantB cannot be supported, but Mr. Jana rightly 
contends that as his other cause of aotion on the 
ground of default in payment of rent is not in 
any way hit by the requirement for permission, 
his suit so far as that cause of aotion is con- 
oerned is good and therefore the plaint ought 
not to be rejeoted under o. 7, R. 11, Civil P. O. 
The suit will continue on that cause of aotion. 
It cannot be entertained on the other oause of 
aotion in the absence of the permission of the 
Rent Controller. 

16] The result is that the present rule must 
be discharged. There will be no order as to costs. 

D,R - Ri Rule discharged. 
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A. I. R. (37) 1950 Calcutta 214 (C. X. 76] 
G. N. Das and Lahiri JJ. 

Daivoo Doyal Kothari — Petitioner v. 
Giridhari Laha—Opposite Party. 

Civil Rule No. 1185 of 1917, D/- 22-3-1949, from 
order of Sm. C. C. J., Calcutta, D/- 6-12-1946. 

Houses and Rents—Calcutta House Rent Control 
Order (1943), S. 9B (as amended in 1946)— Consent 
decree for possession in favour of landlord — 
Proceeding under S. 93 by tenant for setting aside 
decree started before expiry of Control Order- 
Effect of S. 102 (4), Government of India Act 
was to continue proceeding even after expiry of 
Control Order—Government of India Act (1935), 
S. 102 (4). 

Though the General Clauses Act does not apply to a 
temporary statute like the Defence of India A'ct and 
though the language of the saving olause in S. 102 (4), 
Government of India Act is elliptical and less compre¬ 
hensive than the language of S. 2 of the Defence of 
India (Second Amendment) Ordinance of 1946, it i 3 
wido enough to authorise the continuation of the pro¬ 
ceeding for setting aside a consent decree in favour of 
the landlord for possession started by an application 
made by the tenant under S. 9B, Calcutta House Rent 
Control Order before the expiry of the Order. Section 9B 
remained alive for the purposes of a proceeding com¬ 
menced under it before the date of its expiry although 
it was dead for all other purposes. Though the Order 
was issued by the Go7ernor, the ultimate source of the 
authority of the Governor to issue the Control Order 
is S. 102 of the Government of India Act and the 
effect of the expiry of the Control Order must b9 deter¬ 
mined by reference to the provisions of S. 102. 51 
O. W. N.,148 Dissent. (1947J-A. C. 362, 62T.L. R.674 
and A. I. R. (34) 1947 F.C.38, Bel on. [Paras 9 & 11] 

Annotation—(’46-Man.) Government of India Aot 
S. 102 N. 1. 

Hemanta Kumar Bose—tor Petitioner. 

Panchanon Qhosc, Probodh Kumar Shome and 
Benoy Kumar Ghosc—ioi Opposite Party. 

Lahiri J.—This Rule was obtained by the 
plaintiff landlord in a proceeding under 3. 41, 
Presidency Small Cause Court Aot for the 
recovery of possession of room no. 27 of pre¬ 
mises No. 57 Clive Street of which the opposite 
party was a monthly tenant at a rent of Rs. 75 per 
month. The facts of the case, which are undis-' 
puted, are a3 follows: the present proceeding 
was started on 7th March 1945, inter alia, on the 
ground of default in payment of rent after 
service of a notice to quit and on 27th July 1915 
it was decreed on consent in favour of the land¬ 
lord. On 29th August 1945, the Calcutta Hou3e 
Rent Control Order was amended by the inser- 
tion of para. 9B which inter alia provided 
by sub-para. (3) that where any decree or 
order for reoovery of possession had been made 
before 29th August 1945 on the ground of default 
in payment or deposit of rent but possession 
had not been recovered, the proceeding for re¬ 
covery of possession in execution of the decree 
or order shall be stayed till 29th September 1945 
and if during that period the tenant made an 
application for setting aside the deoree or order 
and deposited all arrears of rent and costs within 


A. I.B. 

such period as mightbe allowed by the Court, the 
Court which made the decree shall set it aside. On 
1 st October 1945 the opposite party applied for 
relief under Para. 9B as it then stood and it was 
allowed by the Presidency Small Cause Court 
Judge; but on revision this Court set aside the 
order of the Small Cause Court Judge on loth 
June 1946 on the ground that Para. 9B (3) as it 
then stood did not apply to consent decrees. 

[2] On 15th June 1946, Para. 9B was fur¬ 
ther amended by making it expressly applicable 
to consent decrees and orders and the time gran- 
ted for filing an application for setting aside a 
consent decree or order was one calendar month 
expiring on 15th July 1946. On 12th July 1946 
the opposite party filed a second application 
under the amended para. 9B for getting the 
reliefs contemplated by that paragraph and 
before this application was finally decided the 
Caloutta House Rent Control Order expired on 
30th September 1946 and was replaced by the 
Calcutta Rent Ordinance (Bengal Ordinance No. 
V [5] of 1946) which oame into operation on 1st 
October 1946. In spite of that, the learned Small 
Cause of Court Judge proceeded to decide the 
application and set aside the consent deoree on 
6th December 1946 in exercise of powers confer¬ 
red by para. 9B (3), Caloutta House Rent Control 
Order. 

[3l The principal question that has arisen in 
this oase therefore is whether in spite of the 
expiry of the Calcutta House Rent Control 
Order the Small Cause Court Judge had juris- 
diction to continue the proceeding under para. 
9B (3) started by the application dated 12th 
July 1946. 

[ 4 ] Mr. Bose appearing for the petitioner has 
argued that after the expiry of the Calcutta 
House Rent Control Order there was no provision 
in law under which the proceeding oould be 
continued; because para. 9B (3) of the Control 
Order was not reproduced or ro-enaoted by the 
Caloutta Rent Ordinance. Mr. Bose has argued 
that 8. 26 of the Rent Ordinance keeps alive 
only those proceedings under the Control Order 
for which there is a counter part in the Ordi¬ 
nance and as there is no provision in the Rent 
Ordinance corresponding to Para. 9B (3) of the 
Control Order the proceeding under that para¬ 
graph cannot be continued under the Ordinance. 
This argument is of great force. The nearest 
approach in the Rent Ordinance to the provisions 
of para. 9B (3) of the Control Order is to 
be found in S. 17; but that seotion does not 
reproduce all the provisions of para. 9B; for 
example, it does not give the tenant an option 
to have the decree for ejeotment set aside as 
a matter of right, on payment of arrears of rent 
and costs. In the case of Mantnira Nat* 
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Bauerjee v. A. E, Fazlul Huq, 51 c. w. N. 

143 Khundkar J. took the view that an applica. 


tion under para. 9B filed on 16th July 1916 
could be continued, if at all, only under s. 17 
of the Rent Ordinance and a3 the provisions of 
6 . 17 (unlike the provisions of Para. 9B of the Con. 
trol Order) were not mandatory the tenant had 
no right to have the deoree set aside as a matter 
of right. With regard to the effect of the expira¬ 
tion of a temporary statute Mr. Bose ha3 relied 
upon Craie3 on Statute Law (4th Edn.) p. 347 

where the learned author states a3 follows: 

“Unlo3S it contaios eome speoial provision to the 
contrary, after a temporary statute has expired no 
proceedings can bo taken upon it and it ceases to have 
any further effect. Therefore offences committed again3t 
temporary Acts must be proseouted and punished before 
the Act expires and as soon as the Act expires any pro¬ 
ceedings which are being taken against a person will 
•pso facto terminate.” 

Similar observations are also to be found in 
Halsbury’s Laws of England (2nd Edn.) 
Vol. 31 Art. 666 where the following paesage 
appears: 

“After the expiration of a Statute, in tho absenoe of 
provision to the contrary, no proceedings can bo taken 
on it and proceedings already commcnoed ipso facto 
determine.” 

The argument of the petitioner is that the 
Galoatta House Rent Control Order having the 
force of a temporary Statute the proceeding 
under para. 9B initiated by the application filed 
on 12th July 1946 ipjo facto terminated on 30th 
September 1046 on which date the statute 
expired. 

[6] If the present oase were to bo dooided by 
reference to the provisions of the Calcutta House 
Rent Control Order and the Rent Ordinance 
only wo would be bound to give effeot to the 
contention of the petitioner. Mr. Ghose appear, 
ing for the opposite party has however relied 
upon s. 102 (4), Government of India Act and 
also upon the language of B. 2 , Defence of India 
(Seoond Amendment) Ordinance (Ordinance XII 
112] of 1946) which oame into effeot on 30th March 
1946. Section 2 of ordinance XII [la] of 1946 
inter alia provides that the expiry of the 
Defence of India Act shall not affeot any right, 
privilege, obligation or liability aoquired.aoorued 
or inourred under the Defence of India Act or any 
rule made thereunder or any order made under 
such rule or any investigation or legal proceeding 
or remedy in respeot of any auoh right, privilege, 
obligation, liability, penalty, forfeiture or punish, 
ment as aforesaid. 

[6] The Calcutta House Rent Control Order 
was passed by the Governor of Bengal under 
R. 61 ( 2 ) (bb), Defence of India Rules whioh 
again were framed under 8. 2 , Defence of India 
Aot. The Defenoe of India Aot itself was enaoted 
under 8. 102 , Government of India Aot under 


which the Central Legislature was given power 
to legislate on provincial subjects after a Pro¬ 
clamation of Emergency had been made. By 
sub-9. (4) of s. 102 a3 amended by 8. 5, India 
(Central Government and Legislative) Act, 1346 
(9 and 10 Geo. VI cb. 83), it was provided that an 
emergency legislation on a provincial subject by 
the Central Legislature shall to the extent of 
the incompetency cease to have effect on the 
expiration of six month3 after the Proclamation 
of Emergency has ceased to operate, “except as 
respects things done or omitted to be done before 
the expiration of the said period.” If we are to 
read the Caloutta House Rent Control Order as 
a part of the Defence of India Aot, as we must, 
we are bound to hold that on 30th September 
1946 the Calcutta House Rent Control Order 
ceased to have effect except as respects things 
done or omitted to be done before the said date. 

[7] The ultimate question that we have to 
deoide in the present case, therefore is whether 
the application filed by the opposite party on 
12 th July 1946 for the reliefs contemplated by 
Para. 9B (3), Calcutta House Rent Control 
Order come under the saving clause of 3. 102 
(4), Government of India Aot. The effect of a 
saving clause like the present one upon expiring 
statutes has been considered in several cases two 
of whioh deserve special mention. 

[8] In Wicks v. Director of Publio Prosecu. 
tions, (1947) A. O. 362 : (1947-1 ALL E. R. 206) 
the House of Lords had to oonsider tho effect of 
a saving clause the language of whioh very 
nearly corresponds to the language of 8 . 102 (4). 
Seotion ll (3), English Statute named the Emer¬ 
gency Powers (Defence) Aot, 1939, runs as 
follows: 

“The expiry of this Aot shall not affeot the operation 
thereof as respects things previously done or omitted to 
be done.” 

The parent Act expired on 24th February 1946 
and the defendant Wioks was arrested in uaroh, 
1946 for aotiug in contravention of a Regulation 
framed under the Aot on various dates between 
April 1943 and January 1944. On 27th May 1946, 
the defendant was found guilty and sentenced 
to four years’ penal servitude. The validity ol 
the proseoution was challenged on the ground 
that it took place after the expiry of the parent 
Aot and the Regulation; but the challenge 
was held to be untenable on the ground that 
the presenoe of sub-s. (8) preserved the right 
to proseoute after the date of the expiry. Ik was 
pointed by Visoount Simon in his Bpeeoh that 
though s. 88, Interpretation Aot (1889) does not 
apply to a statute whioh expires by effluxion ot 
time, 8. ll (8), Emargenoy Powers (Defence) 
Aot has the same effeot. In the judgment of 
Lord Goddard whioh was affirmed by the 
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House of Lords and which is reported in ( 1916 ) 
62 T. L. R. 674 : (1946) A. E. R. 529 there ia good 
deal of discussion on the language of s. ll ( 3 ) 
and it was pointed out though the language of 
that sub.section ia somewhat elliptical and° less 
comprehensive than the language of S. 33, Inter, 
pretation Act it was wide enough to allow the 
expiring Act to operate in respect cf a thing 
done or omitted to be done before the expiry. In 
J. K. Gas Plant Manufacturing Co. v. Emperor, 
52 C. W. N. (F. C. R.) 25: (A. I. R. (3l) 1947 F. C. 
3S) the Federal Court of India had to consider 
the effect of the saving clause in s. 102 (l), 
Government of India Act in considering the 
question of the validity of a prosecution for the 
violation of the Indian Iron and Steel (Control 
of Production and Distribution) Order, 19 U, after 
the expiry of the Defence of India Act. Spena 
C. J., held that though the Defence of India Act 
expired on 30th September 1946 the saving clause 
in S. 102 (l), Government of India Act authori¬ 
sed a continuation of the prosecution. It was 
also pointed out that the general rule to the 
effect that after a temporary statute baa expired 
no proceeding can be taken upon it ia modified 
by the express insertion of the saving olause in 
S. 102 ( 4 ) and reliance was placed upon the 
observations of Viscount Simon in Wick's case: 
(1947 A. C. 362 : 1947-1 ALL E. B. £05). 

[9l Applying the above principles to the 
circumstances of the present case, we have come 
to the conclusion that though the provisions of 
the General Clauses Act (which corresponds to 
the English Interpretation Act, 1869) do not 
apply to a temporary Statute like the Defence 
of India Act and though the language of the 
saving clause in S. 102 ( 4 ), Government of India 
Act is elliptical and less comprehensive than the 
Ianguege of s. 2 of Ordinance XII [ 12 ] of 1946, 
it is wide enough to authorise the continuation 
of the proceeding for setting aside the consent 
decree which wa3 started by the application 
filed by the opposite party on 12th July 1946 
before the expiry of the Calcutta House Rent 
Control Order. Mr. Bose has argued that the 
provisions of the Government of India Act can- 
not be invoked for considering the effect of the 
expiry of the Control Order which was issued by 
the Governor of the Province. Both upon prin. 
ciple and upon the authority of the judgment of 
the Federal Court referred to above we cannot 
accept this argument. The ultimate source of the 
authority of the Governor to issue the Control 
Order ia S. 102 , Government of India Act and 
the effect of the expiry of the Control Order 
mu;t be determined by reference to the provisions 

'of s. 102 . 

[io] The above decision on the scope of S. 102 
(4), Government of India Act is sufficient for the 


disposal of the Rule; but we have to place it on 
record that Mr. Bose for the petitioner objected 
to the application cf Ordinance xn [ 12 ] of 1946 
to the facts of the case on the ground that the 
Ordinance ceased to have effect on a provincial 
subject after 30th September 1946 under the pro- 
visions of S 102 ( 4 ) a3 amended by s. 5 , India 
(Central Government and Legislative) Act of 
1246 (9 and 10 Geo. vi ch. 39). Mr. Ghose on the 
other hand contended for the opposite party that 
the promulgation of the Ordinance beicg a "thing 
done within the meaning of the saving provision 
in s. 302 (4) the Ordinance is alive even with 
regard to Provincial Subjects.’ In view of our 
decision as to the scope and effect of the saving 
provision in s. 102 , Constitution Act it is not 
necessary for us to decide this question. 

[ill With regard to the decision of Kbundkar 
J., in the case of Manindra Nath Banerjee v. 
A K. Fazlul Euq, reported in 61 c. w. N. 148 , 
it is to be noticed that it consists of two parts. 
The 5rst part decides that after the expiry of 
the Control Order on 30th September 1946 a pro¬ 
ceeding under para. 9B of the Control Order could 
be continued only under S. 17 of the Rent Ordi¬ 
nance (v [ 5 ] of 1946) and the second part deci¬ 
des that the relief under S. 17 of the Ordinance 
is discretionary and not mandatory. From what 
we have stated above as to the scope and effect 
of S. 102 ( 4 ), Constitution Act as interpreted by 
the Federal Court in the case of J. K. Gas 
Plant Manufacturing Co. v. Emperor, 52 
C. W. N. (F. c. R.) 25 : (A. I. B. (34) 1947 F. C. 
33), it will appear that Para. 9B of the Control 
Order remains alive for the purposes of a pro¬ 
ceeding commenced under it before the date of 
expiry although it i3 dead for all other purposes. 
We therefore respectfully differ from the first 
part of the decision of Khundkar J., in the afore¬ 
said case and express no opinion on the second 
part. 

[12] The result of our decision is that in spite 
of the expiry of the Control Order on 30th sep- 
tember 1946 the Small Cause Court Judge had 
jurisdiction to decide the application filed by the 
opposite party on 12th July 1946 and that Para. 
9B of the Control Ordinance remained alive for 
the purposes of this proceeding. 

[13] As all the points raised by the petitioner 
fail the Rule must be discharged; with regard to 
costs it appears that the case was kept pending 
in this Court for an unnecessarily loDg period 
at the instance of the opposite party. There will 
therefore be no order as to costs. 

[ 14 ] Certificate is granted under S. 205, Gov¬ 
ernment of India Act as this case involves the 
question of construction of S. 102 of the said Act. 

G. N. Das J.—I agree. 

d.h. Buis discharged. 
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Debendra Nath Dutt—Applicant v. Sm. 
Satyabala Dasi and others — Respondents. 

Suit No. 18135 of 1946, D/• 21st September 1949, 

(a) Calcutta High Court Rules (Original Side), 
Chaps. 8 and 9—‘'Enter appearance” — Party not 
entering appearance—Consequences of — Right to 
appear at hearing. 

There is nothing under tbe Rules on the Original 
Side which can be eaid to prevent tbe party from 
appearing when a suit is called on for hearing even 
though he has not "entered appearance.” The words 
"enter appearance” are technical words used in 
the Rules and must not be given any meaning 6ave 
that the Rules attribute. There are two consequences 
of not entering appearance under the Rule?. One is 
that the ault is liable to be heard ex parte and the 
other is that no written statement can be filed. There¬ 
fore, a party subject to there handicaps imposed by the 
Rules can still appear under the Civil Procedure Code 
when the suit is called on for bearing from tbe un¬ 
defended list, not only to cross-examine the witnesses 
of the plaintiff and demolish in such manner the plain¬ 
tiffs case on evidence that the Court will not pass 
any decree in the plaintiff’s favour but also to make 
such arguments and submissions on law and on such 
evidence a9 the plaintiff may have brought to the 
Court. These are valuable rights under the Code which 
are not taken away by Rules of the Original Side. 

[Para 15] 

(b) Limitation Act (1908), Art. 163—Applicability 
to Original Side of High Court. 

Articlo 163 is not confiued only to applications made 
under Civil Procedure Code. Tho laoguago of the 
Artiote is suoh that it oovers any application by the 
plaintiff for an order to sot aside any dismissal for 
default of appearance and there is nothing io the Limi¬ 
tation Act either to exclude from its operation, or to 
give special privilege to, an application on the Original 
Side by the plaintiff to set aeide a dismissal for default. 

[Paras 22 and 23] 

Annotation: (’42-Com.) Limitation Act, Art. 163 N 2. 

(c) Calcutta High Court Rules (Original Side), 
Chap. 10, R. 36—Order of dismissal signed—Juris¬ 
diction to vary order. 

Where the order of dismissal has not only been 
drawn up, completed and filed but is also signed, a 
Judge sitting in the Original Side cannot recall or vary 
any order that he may have passed before suoh order 
is drawn up or completed or signed and filed. 

[Para 28] 

(d) Civil P.C. (1908), S. 151—Principle of section. 

Seotion 151 does not formulate any now doctrine 

but is only a legislative recognition of the well-known 
prinoiplo that every Court has inherent power to aot 
ex debito justilia and to do that real justice for the 
administration of which alone it exists. [Para 29] 

Annotation :(’44-Oom.) Civil P.O., S.151 N. 1 Pt. 14. 

(e) Civil P. C. (1908), S. 15l-"Ends of justice.” 

The words 'ends of justice' in 9. 151 do not permit 
the Court to take a step or a procedure whioh defeats 
a statutory provision or the law of the land. 

[Para 29] 

Annotation : ('44-Com.) Civil P. O., S. 151, N. 1 
P. 19. 

(I) Civil P. C. (1908), O. 9, Rr. 8 and 9-Applica¬ 
bility to Original Side of High Court. 

Order 9, R. 8 and O. 9, R. 9 are applicable to the 
Original Side of the Caloutta High Court. The words 


’appear 1 in O. 9, R. 8 and "his non-appearance” in 
0. 9, R. 9 are not such as would indicate that iheEe 
rules iu terms do not apply to the Original Side. The 
words must bo read and construed so as to mean and 
include not merely appearance by tho puty himself but 
also appeararce through recognised acents and solicitors 
on the Original Side who bold power of attorney. 
These words should be read and interpreted in accord¬ 
ance with the meaning of the word‘‘appearance” as 
provided by R. 1 and R. 2 of 0. 3 of tbe Code. 

(Para 30] 

Annotation : ('44-Com ) Civil P. C., 0. 9, R, 8 N. 1; 

0. 9 ? R. 9 N. 1. 

(g) Limitation Act (1908), Art. 162 - Starting 

point. # 

An application for review of a judgment of tbe Origi¬ 
nal Side of the High Court must be made within 20 
days from tbe date of tbe decree or order and not from 
the date of the knowledge of the decree or order. 

[Para 32] 

Annotation : (’42-Com.) Limitation Act, Art. 162, 

N.6. 

(h) Limitation Act (1908), S. 5, Art. 163-Appli¬ 
cation under O. 9, R. 9, Civil P. C. — Extension of 
period ot limitation. 

When an application is made by tbe plaintiff under 
the provisions of 0. 9, R. 9, Civil P. C., after tbe expiry 
of the period of limitation prescribed under Art. 163, 
Limitation Act, the Court is not entitled to extend the 
period of limitation by taking into consideration cir¬ 
cumstances which appear to oporate harshly against the 
plaintiff. [Para 33] 

Annotation : ('42 C^m.) Limitation Act, S. 5 N. 3 ; 

Art. 103 N. 12 Pt. 1. 

P. P. Qhosh -for Applicant. 

S. Sinha— for Respondents. 

Judgment.—This is an application made by 
a notice of motion. The notice of motion is 
taken out by the attorney for the plaintiff and 
is dated 19th August 1949. By special leave the 
notice of motion was made returnable for 22 nd 
August 1949. The notice of motion asks for the 
following reliefs : 

"1. Order tatting aside the order of dismissal dated 
5th May 1949. 

2. Restoration of the 9uit for hearing. 

3. If necessary, extension of time (or making this 
application.” 

[2] On the day when speoial leave wa9 asked 
from the Court to make the notice of motion 
returnable on 22nd August 1949 the application 
was not noted as made on that date when the 
application oame on the list on22nd August 1949 
the plaintiff did not have the application noted as 
made even on that date. On 22nd August 1949 
directions were obtained from this Court for 
filing affidavits. Time was taken to file affidavit 
in opposition by Tuesday week i. e., 30th August 
1949 and to file affidavit in reply by the follow¬ 
ing Monday, i. e., 6th September 1949 and the 
application remained adjourned for hearing till 
6 th September 1949 when adjournment was asked 
for and granted till the following Tuesday i. e. 
18 th September 1949. Even on 6th September 
when the motion wa9 on the list the applicant 
did not have the motion noted as made on that 
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date. When the motion appeared on the list on 
13th September, it was again adjourned at the 
•instance of the parties, till the following Friday, 
16th September 1949. The application was heard 
on 16th September 1949. I have stated in detail 
the career of this motion because an important 
point of limitation has been raised in defence to 
to this application. 

13] The facts giving rise to this application 
may be stated briefly. 

[i] This is a liquidated claim and the suit 
was instituted by the plaintill on 1st December 
1946. Plaintiff claimed in the suit the recovery 
of the sum of rs. 2,570-1-6 alleged to be due on 
a hatcbita. The hatchita was exeouted by the father 
of defendant 1 Kartick Chandra Nayak Saba as 
early as 9th January 1933. The drawer of the 
promissory note died in June 1946. The plaintiff 
tiled the suit against the widow and the other 
minor sons of the deceased drawer. The suit 
appeared in the prospective list from llth 
March 1948 and continued in the Prosective List 
for over a year till 30th April 1949. Under 
Chap. 10 , R. 7 of the Original Side Rule3 of this 
Court a suit is placed on the prospective list 
when it is ready to be heard, which, in my opin¬ 
ion, means when inspection, discovery and 
translation of documents have all been completed. 

[6) On 4th May 1949, the suit appeared in the 
warning list of liquidated claims of Sinha J. 
On 6th May 1949, the suit appeared in my daily 
li3t of liquidated claims for disposal. It was 
called on twice. On the first call no one appeared 
for the plaintiff when it wa3 passed over. On 
the second call also, nobody appeared for the 
plaintiff. On both these occasions defendant 1 
and his counsel were present. On the second call 
when no one appeared Mr. S. Sinba learned 
advocato for defendant 1 asked for the dismissal 
of the suit. The suit was accordingly dismissed 
and I consider the provision of 0 . 9, R. 8, Civil 
P. C., to be mandatory. 

[6] On behalf of the plaintiff, this application 
is now made to set aside that order of dismissal 
which was made on 6th May 1949. In support of 
the notice of motion the only ground used is an 
affidavit of one Kanai Lai Chatterjee affirmed 
on 19tb August 1949. The said Kanailal Chatter, 
jee is a court clerk of the attorney for the plain* 
tiff. The case made in bis said affidavit may be 
summarised as follows : 

(i) He did not know that the suit had been 
dismissed for default on 6th May 1949. The 
Court closed for the summer holidays after 14th 
May 1949 and re-opened on 16th June 1949. 

(ii) Between 4th May 1949 when he saw 
the suit appearing on the warning list of 
Sinha J. and until 14th May 1949 when the 
Court closed for the summer holidays apparent¬ 


ly no interest wa3 taken in this suit. It is stated 
in para. 6 of the said affidavit the suit did not 
appear on tb9 warning list or the prospective 
list of Sinha J. 

(iii) After the Court reopened on 16 th June 
1949, he thought that the omission of the suit 
from the list was due to some reason or other 
and that the same would reappear on the warning 
li3t in due course and it is stated in paras. 7 and 
9 of his affidavit that he was under the "impres- 
Bion” that the suit went out of the list through 
mistake or inadvertence. No reason or cause is 
given as to why he should have that impossible 
“impression”. 

(iv) That after the Court reopened on 16 th 
June 1949 he gave requisition to the Registrar 
for translation of three vernacular documents 
which the plaintiff had disclosed in his affidavit 
of documents, 

(v) On 8th August 1949, the plaintiffs’ younger 
brother Babu Ballav Dutt called at the office of 
the attorney for the plaintiff and made enquiries 
as to when the suit was expeoted to be heard, 
although there is no supporting affidavit from 
Dutt. Thereafter be went to make enquiries at 
the court-office to put the suit in the warning 
list when he came to learn from the department 
of this Court that the suit had been dismissed for 
default on 6th May 1949. This enquiry according 
to para. 11 of his affidavit wa3 made on llth 
August 1919 so that the knowledge of the dismis¬ 
sal of the suit on 6th May 1949 was gathered on 
llth August 1949. 

(vi) It is said in para. 13 of his affidavit that 
although the name3 of the parties and the cause 
title in the suit were correotly set out the regis- 
tered number of the suit and the respective 
names of the solicitors were not correctly set 
out in the daily list of 5th May 1919. 

(vii) The notice of motion was taken out as 
I have said before on 19th August 1949. 

[ 7 ] Mr. S. Sinha, learned advooate appearing 
for the respondent, ha3 urged before me that the 
application is out of time and barred by 
Art. 163, Limitation Act, and should therefore 
be dismissed. His argument is that the dismissal 
of the suit for default of the plaintiffs’ appear¬ 
ance made on 5th May 1949, was under 0. 9, 
R. 8 , Civil P. C., when a euit is so dismissed 
under o. 9 R. 8 the Code provides by specific 
provision how the suit is to be restored. That 
provision is contained in 0. 9, R. 9 of the Code 
which gives the plaintiff the right to apply 
an order to set the dismissal aside on sufficient 
cause being shown for his non-appearance. 
According to Mr. Sinha this application is and 
must be treated under 0. 9, R. 9 of the Code 
and Art. 163, Limitation Aot provides that snob 
an application should be made within 30 days 



1950 


Debendra Nath v. Satyababa Dasi (P. B. Mukharji J.) Calcutta 219 


from the date of dismissal. Unlike Art. 164, 
Limitation Aot, Art. 163, Limitation Act, in my 
opinion, makes it clear that the starting point 
of limitation is the date of dismissal and.not 
the date when the applicant has knowledge of 
the dismissal. The dismissal having taken place 
on 5th May 1949 and the notice of motion being 
dated 19fch August 1919 tho applicant is clearly 
out of time. 

[8] Mr. Sinha’s further argument is that even 
assuming that time runs from the date of 
knowledge of the dismissal which is etated in 
the affidavit to be 11th August 1949 tbi3 applica- 
tion not having been aotually “moved” before 
16th September 1949 and it not having been 
“noted” as made on any date within 30 days 
from llth August 1949, is in any event barred 
by limitation. 

[9] Mr. P. P. Ghoso, learned counsol for the 
applicant, has submitted before me that Rr. 8 
and 9 of 0.9, Civil P. C., are not applicable to the 
original side of this Court. He ha3 relied on the 
well known decision of the Court of appeal of 
this Court S. N. Banerjee v. S. Surhawardy, 
reported in 32 o. w. n. io : 65 oal. 473 : 
(A. I. R. (16) 1928 cal. 772), where learned Chief 
Justice Rankin holds that 0. 9, R. 13, Civil 
P. C., is oouched in a language whioh indicates 
that a practice different from that whioh obtains 
from the original side of the High Court was in 
the contemplation of o. 9, B. 13. Although this 
case does not turn on the interpretation of o. 9, 
R. 13, Mr. Gho3e has argued on a parity of 
reasoning that for the same reasons I should 
hold R. 8 and R. 9 of 0. 9 of the Code are not 
applicable to the original side. 

[10] His next submission is that it is open to 
me to treat this application for restoration as 
within the inherent jurisdiction of this Court 
and suoh application Bhould be treated as one 
under 8. 161 of the Code. In that event Mr. 
Ghose argues that Art. 163, Limitation Aot. does 
not apply. 

[ 11 ] Both these arguments of Mr. GhoBh 
require oareful consideration. 

[ 12 ] The decision in S. N. Bannerjee v. H. 
B. Suhrawardy, 82 o. w. n. io ; 65 oal. 478 : 
(A. I. B. (16) 1928 oal. 772), being a deoision of 
the Court of Appeal is binding on me on the 
point it deoides. But unfortunately for the appli. 
cant, that is not a deoision on o. 9, R. 8 or R. 9 
and it does not deal with or decide the question 
of Art. 163, Limitation Act. This deoision is 
therefore distinguishable from the present case. 
The Court of appeal in that oasa was concerned 
with o. 9, R. 18 and with an application by the 
defendant and not by the plaintiff. The question 
therefore before me in the present application is 
not conoluded by the deoision of the Court of 


appeal. Although at the bar attention was drawn 
to o. 49, R. 3 of the Code S. N. Banerjee v. 
H. S. Suhrawardy, 32 o. w. N. 10 at p. 13 and 66 
cal. 473 at p. 476 : (A. I. R. (15) 1928 Cal. 772), it 
is unfortunate that the decision of the Court of 
appeal contains no discussion as to how that point 
is met in the judgment. The judgment of the Court 
of appeal a3 reported in the authorised report 
does not state the reason why in3pite of 0. 49, 
R. 3 of the Code it was held that 0. 9, R. 13 of 
the Code did not apply to the original eide. 

[13] It has been observed in that judgment 
that 0. 9, R. 19 "is directed in terms to a dif¬ 
ferent practice from that wbioh obtains on the 
original side of the High Court because of tha 
words “appearing when the suit was called for 
hearing" in o 9, R. 13. But there again it 
appears from the judgment that the provisions 
of Rr. 1 and 2 of o. 3, Civil P. 0., which provide 
for appearance under the Code through agents 
and solicitors holding power of attorney escaped 
the notice of the Court of appeal. 

[14] This judgment proceeds to deal with tha 
difference between the mode of appearance in 
the Districts (moffusil) and the original side of 
this Court and the decision there arrived at that 
O. 9 B. 13 of the Code does not in terms apply 
to the original side appears to have been reaohed 
inter alia on acoount of that difference. It is 


necessary however to observe that in the oasa 
before the Appeal Cou$ no appearance was 
entered unlike the present case before me where 
not only appearance has been entered but also 
written statement has been died. On that ground 
also, this present case ie distinguishable and 
therefore it would still remain to be deoided in 
future whether in such a oase the terms of o. 9 
R. 19 of the Code would apply to the original eide. 

[ 16 ] At the same time, I find nothing under 
the Rules on the original side which can be said 
to prevent the party from appearing when a 
suit is called on for hearing even though he has 
not “entered appearance”. The words "enter 
appearanoe” are teohnioal words used in the 
RuleB of the original side of this Court. They 
must not be given any meaning save that the 
Rules attribute. And what are the Rules? They 
are contained in chaps. VIII and IX of the 
Original Bide Rules of this Oourt. Forms 4 and 
6 under ohap. 8 of the Rules give the standard 


forms in whioh an appearanoe is entered 
whioh run as follows: 

"To 

The Registrar, 

Pleaso enter an appearance for the defendant (or 
me) to the plaint In the above suit. 

Signature of the Attorney or of 
tho defendant in person.” 

They materially follow and imitate tha forma 
and procedure under o. 12 of the Rules of tha 



2-0 Calcutta Deeendra Nath v. Satyabala Dasi (P. B. Mukharji -J.) 


Supreme Court cf Locdou. Chapter 8 F. 6 of 
our Rules provides that if such appearance is 
not entered “the suit is liable to be heard ex 
pQrie , while ch. 9 R. 2 of our Rules provides 
that no written statement will be allowed to be 
filed if no appearance has been entered. Thus 
then there are two consequences of not entering 
appearance under the Roles. One is that the 
=uit is liable to be heard ex parte and the other 
is that no written statement can be filed. In 
that context, I am not inclined to impose mere 
punishment than those two so explicitly stated 
by the Rules. Therefore I am of the opinion 
that a party subject to these handicaps imposed 
by the Rules can still appear under the Civil 
Procedure Code when the suit i3 called on for 
hearing from the undefended list, not only to 
cross-examine the witnesses of the plaintiff and 
demolish in such manner the plaintiff’s case on 
evidence that the Court will not pass any decree 
in the plaintiff's favour but alEO to make such 
arguments and submissions on law and on such 
evidence as the plaintiff may have brought to 
the Court. These are, in my opinion, valuable 
rights under the Code which are not taken away 
by any Rules of the original side. If that be so 
I fail to see why in such a case the terms of 0 . 9 
Rr. s and 9 of ths Cede cannot be made applicable 
to the original side of this Court notwithstanding 
the technicalities of “entering appearance" a3 
introduced by the Tftles of the original side 
practice. It may be that when because of the 
default in “entering appearance" the suit is liable 
to be heard ex parte , the defendant may not 
know or have notice when the suit is going to be 
heard. But that is immaterial and that i3 a risk 
to which such a defendant makes himself open 
by such default. But should he by any means 
whatever know that the suit is being heard from 
the undefended list he can nevertheless appear 
at such hearing and exercise the rights I have 
mentioned. Rankin C. J. in the Court of appeal 
sees the possibility of cross-examination in such 
a case by the defendant of plaintiff’s witnesses. 
The learned Chief Justice observes a3 follows at 
p. 477 of that Report: 

“If he dots not enter appearance within the time 
limited the case will go into what is called the undefend- 
ed list and when the case is on the undefended list it 
is not possible for the defendant without obtaining 
leave to enter appearance. He has a limited right to 
cross-czamin* witnesses adduced cn behalf of thr 
plaintiff %f he appears at the time when the undefend¬ 
ed case is doicn jot hearing , but his position is that of a 
man who for not entering appearance .in time is preclud¬ 
ed from defending the suit whether he appears at the 
hearing or does not appear at the hearing.” 

[ 16 ] "I have not been able to pursuade myself 
to take the view that a suit can only be defend¬ 
ed by filing a written statement or by "entering 
appearance” under the Rules. In my opinion 


filing of written statement is not the only way 
of defending a suit. A defendant in my judg¬ 
ment may ably and successfully defend a suit 
against him by cross-examination and arguments. 
The confusion that should be avoided in this 
context is that the expression “entering of 
appearance” under the original side Rules is not 
co-extensive in its signification and import with 
the word “appears” or ’ appearance” of o. 9 , 
Civil P. C. Rules of the original side do not say 
that a defendant who has not “entered appear¬ 
ance” cannot in any way “defend" the suit. 
They punish default of entering appearance only 
in two ways that I have mentioned, and in no 
other. 

[17] This judgment in S. N. Banerjet v. 

H. S. Suhrawardy , 32 C. W. N. 10 : 55 Cal. 
473 : A. I. R. (15) 1923 Cal. 772), not only binds 
me but has acquired all the veneration of a 
stare decisis and has been regarded and follow, 
ed as a well-known authority on the original 
side of this Court. It may perhaps be necessary 
in future for a Full Bench of this High Court to 
reconsider the grounds and limits of this decision. 
I will only be content here to say as I have said 
before that this decision does not conclude the 
point that has been raised before me, and is dis¬ 
tinguishable from the present case in the manner 
I have already indicated. 

[IS] Reliance has been placed by Mr. Ghosh 
on three other decisions. The first decision is 
Lalia Prasad v. Ramkaran , 34 ALL. 426 : (14 

I. C. 167), where the Court held that notwith¬ 
standing the provision contained in 0. 9 R. 9 of 
the Code it has inherent powers of passing orders 
necessary for the ends of justice. At page 423 of 
that Report the following observation appears: 

“Noshing in the Code of Civil Procedure can limit or 
otherwise affect such power under which in our opinion 
a Court can restore such a case as this on grounds other 
than sufficient cause for non-appearance. Order 9 R. 9 
makes it compulaorv on a Court to set aside a dismissal 
under 0. 9 R. 3 where the plaintiff satisfies the Court 
that there was sufficient cause for non-appearance. It 
however cannot take away the Court’s power to restore 
the case for any other valid reason.” 

Thi3 case however wa3 not concerned with the 
question of limitation. Morover I find it difficult 
to imagine a case where the Court find9 that 
there is no “sufficient cause’’ for non-appearance 
and yet can hold that there is a "valid reason 
for such non appearance under its inherent 
jurisdiction. A Division Bench of the appellate 
side of this High Coart presided over by Sir 
Ashutosh Mukherjee J. sitting with Beachcroft 

J. in Charu Chandra v. Chandi Charan , 19 
c. W. N. 25 : (A. I. B. (2) 1915 Cal. 639), did not 
follow this Allahabad decision and made the 
following observations at p. 27 of that Report: 

“Reliance however has been placed upon the caEes of 
Somayya v. Subamma , 26 Mad. 599 and Lalta Piasa 
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V. Ramkaran, 34 All. 426 : (14 I. C. 187), in which an 
attempt was made to draw a distinction between 
“sufficient cause’' and “valid reason’’ for non-appear¬ 
ance. We are not impressed by the distinction suggest¬ 
ed.” 

I am in respectful agreement with the views 
expressed by the Division Bench of the appellate 
side of this High Court and I respectfully dissent 
from the Allahabad decision. 

[12] The second deoisiou is Bilasrai Laxmi- 
narayan v. Cursondas Damodardas, 44 Bom. 
82 : (a. I. R. (7) 1920 Bom. 337). Sir Norman 
McLeod C. J. delivering judgment relied on 
the observation in the Allahabad decision and 
exercised the inherent jurisdiction of the Court 
for ends of justice independently of the faot 
whether under o. 9, B. 9, Civil P. 0. there was 
or was not sufficient cause for such restora¬ 
tion. 

[13] The third decision is to the same effect 
and reported in Saw Mg. v. Ma Bwin Byu, 
4 Bang. 18 : (a. i. r. (13) 1926 Rang. 109). 

[14] Neither the Bombay nor the Rangoon 
deoision is an authority on the point of limita- 
tion and no question of limitation arose for deci¬ 
sion in any one of those cases, and both these 
oases are based on the Allahabad deoision which 
I am not able to follow for reasons I have 
given above. 

[16] I propose to refer to certain decisions of 
of this Court which in my opinion are binding 
on me and whioh I regard as authorities dealing 
with the point that is raised on this appli- 
cation. In Biswanath v. Gostabthari, 44 0. W. 
676 Panckridgo J., one of the most experienced 
Judges on the original side of this Court, made 
the following observations at p. 677 : 

“If the suit was dismissed under the oiroumatances 
contemplated by O. 9, R. 8, Civil P. C., the plaintiff 
waa entitled as of right to apply to have this dismissal 
set n9ide under 0. 6, R. 9 and the Coart was bound to 
set aside, if satisfied, that there was sufficient cause for 
plaintiff’s non appearance. On the other hand, it the 
circumstances in whioh the suit was dismissed did not 
fall within the puevlow of R. 8 the only remedy would 
be by way of an appeal.” 

[16] This deoision implies that there is no in¬ 
herent jurisdiction of this Court to restore the 
suit whioh has been dismissed and whioh dis¬ 
missal does not come within the pnrview of 
o. 9, R. 8 and appeal is the only remedy accord¬ 
ing to Panokridge J. It is needless for me to say 
that the learned Judge was dealing with an 
application on the original side of this Court. 

[17] The other deoision is one of the Court 
of appeal from the original side of this Court 
and is the oase of Surendra Nath v. Hrishi- 
kesh, 46 o, w. N. 280 there it was held that an 
application to have an ex parte decree passed 
on the original side of the High Court set aside 
is covered by Art. 164, Limitation Aot and most 


be made within 30 days from the date of the 
decree or the date of the applicant's knowledge. 
An application to set aside an ex parte decree 
is provided in o. 9, R- 13 of the Code. If accord¬ 
ing to the decision of the Court of appeal in 
S. N. Banerjee v. II. S. Sulirawardy, (32 
C. W. N. 10 : 55 cal. 473 : A. I. B. (15) 1929 Cal. 
772) such an application on the original side 
cannot bs made under o. 9, R. 13 and is only 
made under the inherent jurisdiction of this 
Court under S. 151 of the Code then the decision 
of the Court of appeal in S. N. Roy v. Ilrishi- 
kesh Saha, (46 c. W. N. 2S0) can only be re. 
conciled by saying that even an application 
under the inherent jurisdiction of the Court to 
set aside an ex parte decree of the original side 
is also governed by Art. 164, Limitation Act. 
Derbyshire C. J. in delivering judgment in 
S. N Roy v. Hrishikesh Saha, in 46 c. \v. n. 
280 and 281 says as follows : 

“I Eee no reason why the matter should not be 
governed by Art. 164, Limitation Act which provides 
that an application for an order to set aside a decree 
passed ex parte should be made not later than 30 days 
from the date of the decree or whore the summons were 
not duly served when the applicant had knowledge of 
the decree. 

“It has been suggested that this Oourt is not bound 
by the provision of the Art- 164, Limitation Act. I 
would say with regard to that contention that if it wore 
correct-then there is every reason why the Court if it 
is indeed free to deolde after what period it may set 
aside ex parte decree should be guided by the provision 
of Art. 164. It would be unfortunate if the length of 
time which would be a bar to an application of this 
kiod would be different from one side of the circular 
road from the other.” 

[18] While delivering this judgment Derby, 
shire C. J. referred to and passed by the deoi- 
sion of Rankin 0. J. in the oase of S. N. 
Banerjee v. H. S. Suhrawardy, (32 o. w. N. 
10 : 65 oal. 473 : A. I. R. (16) 1928 Oal. 772) 
without any comment. The oase of S. N. 
Banerjee v. H. S. Suhrawardy, (32 0. W. N. 
10 : 66 oal. 473 : A. I. R. (15) 1923 cal. 772) was 
concerned with an application by the defendant 
and not by the plaintiff but does deal with tbe 
question of limitation. 

[19] There is, however, another pronounce, 
ment of the Court of appeal where a suit on the 
original side of the High Court was dismissed 
for default and on an application beiDg made to 
set aside suoh dismissal it was held that suoh 
application must be moved within the period of 
limitation prescribed by Art. 163, Limitation 
Aot. That is the well-known deoision of Sri • 
chand Doga v. Sohanlal Daga, 1 . l. r. ( 1943) 
2 oal. 227 : 47 0. W. N. 460 : (A. I. R. (3 0 ) 1943 
oal. 267). From the arguments in that oase it 
will appear at p. 230 of the report that the 
learned Advooate.General distinguished the de. 
cision of the Court of appeal in S. N. Banerjee 
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v. U. S. Sulirawardy, (32 c. vr. n. 10 : 55 cal. 
573 : A. I. R. (15) 1323 Cal. 772) by stating that 
that decision did not deal with the question of 
limitation but was only considering the grounds 
on which ex parte decree could be set aside. At 
p. 240 of the report Derbyshire C. J. comes to 
the following conclusion : 

“Therefore Art. 153, Limitation Act is part of the 
general law of land and in my viewV. applies on the 
original side of this Coart. Article 163 is framed to 
meet all cases where steps are to be taken to aside dis¬ 
missal of suits for default.” 

[ 20 ] This decision is binding on me. It is also 
a decision on o. 9, R. 9 and on o. 9, R. 8 of the 
Code and on Art. 153 Limitation Act. The same 
argument was made there as will appear from 
the report of the argument at pp. 229-30. The 
argument wa3 tbi3 : 

“Thirdly this is not an application under 0. 9, R. 9, 
Civil P. C. The H gh Court in its original side can 
vacate any order before it is drawn up and it is an 
application to the High Court in the exercise of its 
inherent jurisdiction to restore the suit by vacating 
the original order. See S. N. Banerju v. E. S. 
Suhraicardy, 55 Cal 473:(A. I. R (15) 1923 Cal 772); 
Padmabati Dassi v. Rasiklal Dhar, 37 Cal. 259 : (6 
I. C. 666) and Sarupchand Hukumchand v. Ifadho- 
ram, 28 C. W. N. 755 : (A. I. B. (12) 1925 Cal. 63) 
which follows the English authority like ex parte 
Broun In re Suf field d IP at!, (1833) 36 W. R. (Eng.) 
303 : (29 Q. B. D. 693). There is no time limit to such 
an application and the Limitation Act does not apply." 

[ 2 ll That argument did not find favour with 
the Court of appeal and was overruled. The 
argument that is made before me is on the same 
lines and I feel I am bound by the decision of 
the Court of appeal in Srichand Daga v. 
Sohanlal Daga reported in 1943 ( 2 ) cal. 227 : 
(A. I. R. (30) 1943 cal- 257) and I am bound to 
'hold that such argument cannot prevail. 

[22] The language of Art. 163, Limitation 
Act i 3 in my opinion such that it covers any 
application by the plaintiff for an order to set 
aside any dismissal for default of appearance 
and I find nothing in the Limitation Act either 
to exclude from its operation, or to give special 
privilege to, an application on the original =ide 
by the" plaintiff to set aside a dismissal for de- 
fault. I find nothing in the language of the 
Limitation Act on which to hold that the limk' 
tation of SO days from the date of dismissal 
which is provided for in Art. 163, Limitation 
Act does not apply to an application by the 
plaintiff on the original side of this Court to set 
aside a dismissal for default of appearance. 
That in my view is the proper interpretation 
and construction of Art. 163, Limitation Act. 

[23] In my judgment Art. 163, Limitation 
I Act is not confined only to applications made 
'under Civil Procedure Code. Article 163 Limi¬ 
tation Act occurs in the 3rd Division of 
Sch. l, Limitation Act. The 3rd Division begins 


with Art. 15S and ends with Art. 183. Wherever 
applications under the Civil Procedure Code are 
intended under the 3rd Division the Legislature 
has said so expressly as for instance Arts. 153. 
165, 166, 171, 172, 174, 176, 177, 178, 179, 181, 18a! 
The 3rd Division refers to many miscellaneous 
applications not all of which are under Civil 
Procedure Code as all, e g.. Art. 158 as now 
amended which provides for application under 
the Arbitration Act 1940 and Art. 161 . 

[ 2 l] The facts in this case are clear enough. 
It is clear beyond doubt that from 15th June 
1959 until 19th August 1959 although the plain- 
tiff knew that the suit was not on the list neither 
he nor his attorney took any steps to find out 
where it was and whether it ha3 been disposed 
of. If any enquiry had been made then it could 
have been found out on I5;h June 1919 when 
the Court reopened that the suit had already 
been dismissed for default. The affidavit of the 
attorney’s court-clerk that he was under th6 
"impression” that the suit had been omitted 
from the list through mistake or inadvertence 
is groundless and he had no reason to cherish 
that impression. Although the suit had appeared 
in the warning list the plaintiff bad taken no 
steps to make the suit ready for hearing and the 
clerk now comes forward with an affidavit that 
he gave requisition for translation of three 
vernacular documents although that requisition 
has not been producted before me. I have the 
gravest suspicion about the bona fides of such 
a statement. If such requisition was given it 
appears to me it was given to make out a case 
that there was no knowledge of the dismissal of 
the suit on 5th May 1949. 

[25) Even assuming every fact in favour of 
the applicant there remains an insuperable diffi¬ 
culty on his way on the applicants own showing 
the knowledge of the dismissal of the suit dated 
from llth August 1949. The application was not 
"made” to the Court until 16;h September 1949, 
which is more than a month after the date of 
the knowledge of the dismissal. 

[26] It is true that the notice of motion is dated 
19th August 1949 and it is aUo true that by 
special leave it was made returnable on^ 22 nd 
August 1949. But the application was not made 
to the Court” within the language of the notice 
of motion until I6tb September 1949. The appli¬ 
cant could have this application "noted as made 
either on 19th August 1949 when the notice of 
moiion was taken out or on 22nd August 1949, 
when the notice of motion was made returnable 
and when being on the li3t the application was 
adjourned at the instance of the parties for filing 
their affidavits or even on 6th September 
when it appeared on the list for disposal, lit ® 
application was made noted on any one of these 
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days it might have been argued that at any rate 
limitation ceased to run a3 from the day of such 
noting- After the decision of Srichand Daga v. 
Sohmlal Daga, (I. b. R. (1043) 2 cal 227 : 47 
O. W. N. 450: A. I. R. (30) 1943 Cal. 267 it can no 
longer be contended that taking out of a notice 
of motion, per se, operates to save limitation. It 
is now settled law that the application has to be 
moved and made to the Court. That not having 
been done, the decision of the Court of appeal in 
Daga’s case: (l. b. R. (1943) 2 cal 227 : 47 
c. W. N. 450 : A. I- R (30) 1943 cal. 257) is clear 
and I must hold that even if the limitation 
operated from the date of the knowledge of the 
dismissal, even then this application is barred 
by time. I am however of the opinion that it is 
incontestable that the time from which limitation 
runs under Art. 163, Limitation Act is not from 
the date of the knowledge but from the date of 
the dismissal. 

[27l Sale J. who had large experience of 
the praotice and procedure on the original side 
of this Court took the same view in Hinga 
Bibee v. Manna Bibee, 8 o. w. N. 97: (31 cal. 
160 ). It is also a decision which holds that an 
application by the plaintiff on the original side 
of the Court to set aside a dismissal for default 
must be made within 30 days (Art. 163, Limita¬ 
tion Act) of the date of dismissal. 

[ 28 ] Incidentally I must observe that the order 
of dismissal made on 6th May 1949, has not only 
been drawn up, completed and filed but was oho 
signed on 14th July 1949, so that I cannot even 
exercise the jurisdiction that I have as a Judge 
Bitting in the original side to recall or vary any 
order that I may have passed before such order 
is drawn up or completed or signed and filed, on 
the principles laid down in Sarupchand Hukum- 
chand v. Mardlioram, 28 0. w. N. 766 ; (A. I. R. 
(12) 1926 Cal. 83) and In re Steel Construction 
Co. Ltd., 89 0 . W. N. 1269. 

[29] Seotion 161 , Civil P. 0., does not formu¬ 
late any new doo trine but is only a legislative 
recognition of the well-known principle that 
every Court has inherent power to aot ex debito 
justitia and to do that real justice for the 
administration of which alone it exists. "Ends 
of justioe” are solemn words and no mere polite 
expression in juristic methodology and here 
secreted in the solemn words is the aspiration 
that justice is the pursuit and end of all law. 
But the words "ends of justice" wide as they are 
do not, however, mean vague and indeterminate 
notions of justioe, but justice according to the 
statutes and laws of the land. They cannot mean 
that express provisions of the statute can be 
overriden at the diotates of what one might by 
private emotion or arbitrary preference oall or 
conceive to be justice between the parties. There 


is a wholesome temptation to which the Courts 
willingly succumb when a suit is dismissed with¬ 
out being beard for default of appearance of the 
plaintiff to restore such suit with a view to grant 
the defaulting party an opportunity to have hi3 
case heard and decided on merits and the judi¬ 
cial conscience is set at rest by ordering payment 
of costs against the defaulting party. Costs are 
the sovereign palliative for the judicial cons¬ 
cience and I must confess at one stage I felt in- 
dined to apply that palliative and restore this 
suit. On a closer consideration and reflection, I 
have however come to this opinion that the 
words "ends of justice” in 3. 151, Civil P. C.. 
do not permit the Court to take a step or a pro¬ 
cedure which defeats a statutory provision or 
the law of the land, when the plaintiff does not 
appear and the defendant only appears 0 . 9, R. 8, 
Civil P. 0., makes the dear and mandatory 
provision that the Court shall dismiss the suit. 
Where there is suoh clear provision for euch a 
case it is not open in my judgment to treat tho 
order of dismissal as one under the inherent 
jurisdiction of the Court. When again o. 9 , R. 9 
of the Code lays down a particular procedure by 
which the dismissal could be set aside I am of 
the opinion it is not open to the Court to 9 ay 
that nevertheless the defaulting patty may ohoose 
not to adopt that procedure and yet ask the 
Court to set aside the dismissal by invoking the 
inherent jurisdiction of this Court. It is well 
established law that there is no room for the 
application of the inherent power where there 
is an exprees provision in the Civil Procedure 
Code. 

[30] In my judgment o. 9, R. 8 and o. 9, r, 9 , 
Civil P. 0., are applicable to the original side of 
this Court. I am fortified in that view by the 
deoision of the Court of appeal in Srichand 
Daga v. Sohan Lai Daga, I. b. R. 1943-2 Cal. 
327 : (A. I. r. (90) 1948 oal. 257) and by the deci¬ 
sions of Sale and Panokridge JJ. two very 
experienced Judges of the original side of this 
Court. Ido notoonsider that the words "appear" 
in 0. 9. R, 8 and "his non-appearanoe” in o. 9, 
R. 9, are such as would indicate that these rules in 
terms do not apply to the original side. I consider 
that the words "appear" and "non-appearanoe” 
must be read and construed so a9 to mean and 
inolude not merely appearance by the party 
himself but also appearance through reoognised 
agents and solicitors on the original side who 
hold power of attorney. These words in R. 8 and 
B. 9 of o. 9 of the Code should, in my opinion, be 
read and interpreted in accordance with the mean¬ 
ing of the word “appearance” as provided by R. l 
and R. a of o. 3 of the Code. While saying this I am 
not unmindful of the observations made by Ban. 
kin 0. J., in S. N. Banerjee v. ZT. S. Suhrawardy t 
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3-2 C. W. N.lOatp. 15: 65 Cal. 473: (A. I.R. (15) 1929 
Cal. 772) where tbe learned Chief Justice discusses 
the case when the defendant need not "person, 
ally" attend in some of the cases on the original 
side of this High Court and yet his case need not 
go ex parte. That is quite true. It is unfortu- 
nate however that the word "personally” creeps 
into the judgment of the learned Chief Justice. 
That is a word which does not appear under 
0 . 9, R. 13, which the learned Chief Justice was 
considering in that case. Appearance of a plain¬ 
tiff under the provisions of o. 9 of the Code does 
not necessarily mc-an appearance "personally” by 
that party but must include appearance through 
agents and solicitors within the meaning of 
Rr. l and 2 of o. 3 of the Code. If that view is 
taken, there is no difficulty in applying the terms 
of 0 . 9 of the Code to the original eide of this 
Court. This, in my view, adds fresh reasoning to 
the conclusion that I have arrived at quite 
apart from the provisions of o. 49, R. 3, which 
does not exclude o. 9 of the Code from the origi¬ 
nal aide of this Court. Had the present applica¬ 
tion been one under 0.9, R. 13, 1 should have held 
myself bound by the decision of the Court of 
appeal in S. N. Banerjee v. II. S. Sulirawardy, 
(32 0. W. N. 10) : 55 cal. 473 : A. I. R. (15) 1928 
Cal. 772), notwithstanding my own opinion on 
the point. As the present case, however, is one 
under Rr. 8 and 9 of o. 9 of the Code and as this 
was the point decided also by the Court of 
Appeal in Snchand Daga v. Sohanlal Daga, 
I. L. R. 1943 (2) cal. 227: (A. I. R. (30) 1943 Cal. 
257) I oonsider it is not only open to me to fol¬ 
low that decision but also that decision is 
binding on me. 

[31] I am also of the view that it is not per- 
missible for this Court to invoke the inherent 
jurisdiction under S. 151, Civil P. 0., to avoid 
the provisions of the Limitation Aot. As I have 
said bofore S. 151, Civil P. C., should not be 
interpreted to mean that the Court has any 
power in the name of its inherent jurisdiction to 
suspend or dispense with the statutory provisions 
or the laws of the land. It is said that no limi¬ 
tation is provided for in an application under 
S. 151, Civil P. C., But if an application is of the 
nature which is before me i- e., an application by 
the plaintiff to set aside the order of dismissal 
then Art. 163 , Limitation Act, must be given effect 
to. It will not help the plaintiff applicant in such 
a case to say that the Court should invoke its 
inherent jurisdiction. One short answer to 
that is that even then it has to be regarded as an 
application under 8. 151, Civil P. C. and if it is 
an application under the Code then there is no 
osoape from Art. 163, Limitation Act. As I have 
said before however that the language of Art. 163 
is not such which says that it must be an appli¬ 


cation under the Code at all. In that view of the 
matter whether the present application is treated 
as one under the Code or not it is in my judg. 
ment in any event barred by Art. 163, Limita¬ 
tion Act. 

[32] As a last resort Mr. Ghosh for the appli- 
cant asked me to treat this application as one 
for review under 0. 47 R. 1 of the Code and Mr. 
Ghosh submitted that the application can come 
under the words "any other sufficient reason” 
occurring therein. In support of this proposition 
he relies on the judgment of Sir Ashutosh Mu- 
kherjee and Chotzner JJ. in Gopika Raman 
Roy v. Meher Alt, 39 o. L. J. 247: (A. I. R. (li) 
1924 cal. 872). He has also relied on the case 
Rajnarain v. Ananga Mohan, 26 oal. 598. 1 do 
not see how these authorities help the applicant. 
These decisions do not deal with any question of 
limitation. There is a shorter period of limita¬ 
tion for review of judgments of the original side 
of thi3 Court. Article 162 , Limitation Act, provides 
that an application for review of such a judg¬ 
ment of this Court must be made within 20 days 
from the date of the decree or order and not from 
the date of the knowledge of the decree or order. 
Even if it were regarded as an application for 
review then also it will be barred by limitation 
on the facts of this case. 

[33] In the notice of motion, extension of the 
period of limitation for making this application 
has been asked but not pressed in the argument 
by learned counsel for the applicant. Suoh ex¬ 
tension is asked obviously under S. 5, Limita¬ 
tion Act. In order to obtain such extension, the 
party asking for such extension must satisfy the 
Court that there was "sufficient cause” for not 
making this application within the time pres¬ 
cribed by the Limitation Aot. In my opinion the 
affidavit of the court olerk of the applicant's 
attorney does not disolose sufficient cause on the 
faota of the ca3e. He has disclosed no reason or 
cause why nothing was done from 15th June 1949 
till 19th August 1949, when the notice of motion 
was taken out. No reason or cause is disclosed 
why he should wait for months under the "im¬ 
pression” that the suit was not appearing in the 
list through some mistake or inadvertence,^ am 
therefore unable to hold that there was “suffi¬ 
cient cause” on the facts of this case for not 
making this application within time. So far for 
the facts on this point. On the law I only ob¬ 
serve that Panckridge J. sitting on the original 
eide of this Court and deciding the oase of 
Madhoram v. Mt. Tapoo Rubhani, 62 0 . L. J. 
23: (A. I. R. (18) 1931 Cal. 919) held that when an 
application was made by the plaintiff under the 
provisions of 0 - 9, R. 9, Civil P. 0., after the ex¬ 
piry of the period of limitation prescribed under 
Art. 163, Limitation Act, the Court was not 
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'entitled to extend the period of limitation by 
taking into consideration certain circumstances 
which appeared to operate harshly against the 
plaintiff.) 

[ 34 ] The application, therefore, fails and is 
dismissed with costs. 

V.r.b. Application dismissed . 

A. I. R. (37) 1950 Calcutta 225 [G. N. 78.] 
P. B. Mukharji J. 

Sm. Gangamoyee Dey—Plaintiff v. Manin¬ 
dra, Chandra Nundy — Defendant. 

Suit No. 2008 of 1947, Deoided on lOkh March 1949. 

(a) Houses and Rents—West Bengal Premises 
Rent Control (Temporary Provisions) Act 
(XXXVIII [38] of 1948), S. 11 (1), Proviso (b) (i)- 
Oral contract to sub-let—If protects tenant. 

The protection of the tenant under S. 11 (1), Proviso 
<b) (i) can only be claimed in oase there is a contraot in 
writing expressly permitting sub-letting. [Para 5] 

The words “in writing" do not qualify the word 
"authority" only but also the word "contraot" in 
8 . 11 (1), Proviso (b) (i). Rent Aot. [Para 5] 

Any contraot to sublet is a kind of authority given 
to the tenant by the landlord and the words "contract" 
and "authority" are to be read as ejusdem generis in 
this section. [Para 5] 

Under this seotion, an authority in writing from 
which it might follow by implication a permission of 
oub-letting will not protoot the tenant. The Legislature 
intended to exclude casc3 of implied as opposed [to 
express permission of sub-letting. [Para 5] 

A mere oral or verbal contraot to sub-let will not 
protect the tenant. [Para 5] 

(b) Houses and Rents—West Bengal Premises 
Rent Control (Temporary Provisions) Act(XXXVIII 
[38] of 1948), S. 11 (1), Proviso (b) (i)- Six months 1 
^ub-letting without landlord's permission commenc¬ 
ing prior to Act and continuing thereafter— Six 
months not elapsing since Act came into force— 
Tenant is disentitled to protection. 

Under proviso (b) (i), 8. 11 (1), any period of Bab- 
lettiog prior to and continuing on or after 1st Deoember 
1948 disentitles a tenant from any proteolion under 
8.11 (1) if such sub-letting has been for more than six 
oonseoutlve months for the whole or a major portion of 
the premises without a contraot in writing expressly 
permitting suoh sub-letting, In this view the fact that 
six months have not elapsed since the commencement 
of the Aot is immaterial: A. I. R. (84) 1947 Oai. 401; 
A.I.R. (86) 1949 Oal. 61; 52 G.W.N. 693 and Suit No. 
783 of 1918 (Oal.), Ref. [Para 20] 

(Consideration of the prinolple that a statute should 
not be given a retrospective effect so as to affect vested 
right held inappropriate : (1911) 2 Oh. D. 1, Ref.) 

[Para 15] 

(c) Houses and Renta — West Bengal Premises 
Rent Control (Temporary Provisions) Act (XXXVIII 
[38] of 1948), S. 11—Notice to quit—Notice to quit 
conforming with T. P. Act—Sufficiency —T, p. Act 
(1882), S. 106. 

Seotion 11 has nothing to do with notice to quit and 
It is not necessary that the notice to quit should be in 
any particular form except as required by Transfer of 
Property Aot. 

A notice to quit doe3 not need to state any ground 

at , [Para 22] 

Annotation ; f*45-Oom.) T, P. Aot. 8 106 N 48 

(d) Houses and Rents — West Bengal Premises 
KentControl(Temporary Provisions) Act (XXXVIII 

1950 0/29 & 80 


[38] of 1948), S. 11—Offensive sub-letting brought 
lo notice »of Court on evidence or otherwise — 
Jurisdiction to pass decree for recovery of posses¬ 
sion. 

Section 11, Rent Act doe3 not put a fetter on the 
passing of any decree or order for recovery of possession 
if while passing 9uch decree it is brought to the notice 
of Court on the evidence or otherwise that there lia3 
been an offensive sub-letting within the meaning of 
proviso (b) (i) of S. 11 (1) so as to deprive the tenant of 
his immunity under that section. [Para 22] 

(c) Interpretation of Statutes—Section should be 
construed as a whole—Section should not be con¬ 
strued without reference to proviso. [Para 14] 

Annotation : ('40-Man.) Interpretation of Statutes 
N. 12. 

A. K. Sen and S. Roy — for Plaintiff. 

J. C. Qupta and D. K . De— for Defendant. 

Judgmenti—Tbia is a suit for possession of 
premises No. 3A, Anukul Mukherjee Road. 
Calcutta, for arrears of rent for the two months 
of Jaistha and Aswar 1354 B. S. corresponding to 
16th May to 17th July 1947 amounting to Rs. 202 
and for me3ne profits and other reliefs. The 
plaintiff*8 case is that she is the owner of the said 
premises and that the defendant was a monthly 
tenant under her at a rent of R9.101 per month. 
The plaintiff gave a notice of ejeofcment through 
her Solicitors Messrs. Mitter & Bural on 29th 
May 1947 oailing upon the defendant to quit and 
vaoate on the expiry of the month of Aswar 1354 
B. 8. corresponding to 17th July 1947. The plain¬ 
tiff alleged that the defendant sub.let the premi¬ 
ses without her consent. This suit was filed on 
2lst July 1947. 

[ 2 ] The defendant filed his written statement 
admitting the reoeipt of notice to quit. He also 
admits sub-letting but states in his written state- 
ment that it was a condition of the tenancy that 
he should aub-let portions of the premises. The 
defendant states also that at the time when he 
took over the said premises as a tenant there 
were existing sub-tenants on the premises. He 
olaims protection under the Calcutta Rene Ordi¬ 
nance, 1946, and pleads deposit of all rents with 
the Rent Controller. 

[3] On behalf of the defendant the following 
Issues were raised; (l) Was there any agreement 
as alleged in para. 2 of the written statement? 
( 2 ) Has the defendant sublet the major portion 
of the said premises for more than six consecu¬ 
tive months without the plaintiff'a consent? Even 
if so, if suoh subletting was not for six months 
from 1st Deoember 1948, can suoh subletting be a 
ground of ejectment? (8) Has the defendant de. 
posited all rents under the Rent Ordinance Act 
up to date? (4) Is the notice to quit bad in law 
under the new Rent Aot? (e) To what reliefs, if 
any, is the plaintiff entitled? 

[4] Issue No I — The agreement pleaded in 
para. 2 of the written statement is that the plain- 
tiff let the premises to the defendant on oondi- 
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tion that the defendant would take it subject to 
the sub-tenancies then existing and to be entitled 
to sub let portion thereof not required for his 
own purpose. [After discussing the evidence, his 
Lordship proceeded:! On these facts I have no 
hesitation in holding that there was no agreement 
as stated in para 2 of the written statement and 
answering issue No. l in the negative. 

[5] Issue No. 2 .—[After discussing the evi¬ 
dence, his Lordship proceeded:] I hold therefore 
on the evidence that the defendant sublet the 
major portion of the said premises for more than 
six months, without consent in writing of the 
plaintiff. It will be proper at this stage to deal 
with a point of law raised by Mr. J. C. Gupta 
and which is concerned with the interprets- 
tion of the West Bengal Premises Rent Control 
(Temporary Provisions) Act, 1948. Mr. Gupta 
has argued first that the words "in writing" 
qualify the word "authority" only and not the 
word "contract” in S. 11 . Proviso (b) (i), Rent 
Act. On an anxious consideration of this argu¬ 
ment I find I cannot accept this construction. 
In my judgment any contract to sub let is a 
kind of authority given to the tenant by the 
landlord and the words "contract" and "autho- 
rity" are to be read as ejusdem generis in 
this section. That is why the word "other” 
is used in that part of the statute under consi¬ 
deration. If the words "contract" and "authority” 
were not to be read ejusdem generis then the 
word "other” would be meaningless. Besides the 
use of the word "expressly" in my opinion indi¬ 
cates that the Legislature intended that the con- 
tract must be expressed. The word "expressly" 
qualifies also "in writing”. In other words an 
authority in writing from which it might follow 
by implication a permission of sub-letting will 
not protect the tenant. The Legislature therefore 
intended to exclude cases of implied as opposed 
to express permission of sub letting. If in the 
case of even an authority in writing the permis- 
sion has to be expressly stated and not implied 
I fail to see why an interpretation should be put 
upon this section so as to mean that a mere oral 
or verbal contract to sub-let will protect the 
tenant. There is no sensible reason in being severe 
on "authority in writing” as opposed to contract 
to eub-let. No logical principle of interpretation 
of statute or common sense can justify such 
difference being made between a contract and an 
authority. The absence of the word "authority” 
in Proviso (b) (ii) of that section doe3 not help 
Mr. Gupta because in that sub-section a prohi¬ 
bition is dealt with and a prohibition is an inter¬ 
dict and can never be regarded a3 an authority. 
If Mr. Gupta’s argument were to prevail then it 
would have meant that while the prohibition on 
sub-letting has always to be in writing the per¬ 


mission to sub-let by contract could be oral. I 
see no justification for making such a difference 
between prohibition and permission. Mr. Gupta 
has argued on the policy of the Act contending 
that the Act was indulgent to sub-letting on the 
ground of dearth of accommodation in Calcutta 
and therefore the Act required no writing in the 
contract to sub-let but the Act did not favour 
prohibition on subletting on the same ground of 
dearth of accommodation and therefore requires 
the prohibition to be in writing. The policy of 
the Act is to be gathered from the language used 
in the different sections read in the light of the 
object of the Act as set out in the preamble. On 
such a consideration, I cannot accept Mr. Gupta’s 
unqualified and sweeping suggestion that such 
policy was indulgent to subletting in any and 
every case because if that were so proviso (b) (i) 
need not have been enacted at all. In my opinion 
therefore the protection of the tenant, can only 
be claimed in case there is a contract in writing 
expressly permitting sub-letting. There is in this 
case no such express contract in writing permit¬ 
ting such subletting. The contracts in this case 
were recorded by the defendant in writing 
dated 22nd March 1948 and 29th May 1947 and 
the defendant has not "expressly” or "in writing” 
said there that the defendant can sub-let. 

[6l The next point argued by Mr. Gupta is 
that the subletting for six consecutive months 
which disentitles the tenant to the protection 
given by S. 11, Rent Act, 1948, must be subletting 
under Rent Act, 1948, and therefore it must be six 
months’ subletting since 1st December 1948 whon 
the Act oame into operation. According to him 
no matter for how long more than six months’ 
the tenant may have sublet prior to 1st December 
1948 all that period of subletting even though for 
more than six months is of no avail as that was 
not offensive subletting under the Rent Act, 1948. 
As six months have not elapsed since 1st Decem¬ 
ber 1948 in this case even now the plaintiff 
according to Mr Gupta cannot avail of proviso 
(b) (i) of 8. 11 of the Act. 

[7] This argument requires careful considera¬ 
tion and raises a very important question. There 
are three decisions on somewhat similar point 
raised under the Calcutta Rent Ordinance, 1946 
(Bengal Ordinance V [6] of 1946). The first deci¬ 
sion is of Sen J. on 1 st March 1948 in Atul v. 
Ganesh reported in 62 0. W. N. 379. There the 
learned Judge considered Proviso (b) to 8. 12 
( 1 ) of the Ordinance 1946 which also disentitles a 
tenant to the protection under 8. 12 of the Ordi¬ 
nance if he sub-let the premises without the 
consent in writing of the landlord. In that case 
the learned Judge interpreted Calcutta Rent 
Ordinance and came to the conclusion that sub- 
letting prior to the Ordinance was also affected 
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■with the result that the tenant lost the immunity 
conferred by S. 12 of the Ordinance even though 
he sub-let prior to the Ordinance. At p. 961 the 
learned Judge notices the well-known principle 
that the Act should mot be given retrospective 
effect unless the words of the Act expressly or 
impliedly indicate that such effect is to be given 
and the Court should construe an Act as having 
effect only from the date on which it comes into 
force unless by express words or by necessary 
implications it is given a retrospective operation. 
The learned Judge followed the decision of 
Purushottam v. Mt. Hawi Bai reported in 
A. I. R. (31) 1947 cal 401 : (83 0. L. J. 179). 

[6] The second decision is of Biswas J. which 
came a month later on 9th April 1948 in Guru- 
pada Haidar v. Arjundas reported in 62 
c. w. N. 604 : (a. I. R. (36) 1949 cal. 61). That 
was also a deoision under the Calcutta Rent 
Ordinance, 1946 and the learned Judge came to 
the conclusion that the tenant who sublet the 
premises without the consent of the landlord lost 
the protection given by 8 .12 (l) of the Ordinance 
and was hit by ol. (b) of the proviso of that 
section even though the subletting was done 
before the Ordinance oame into force. There the 
subletting continued after the Ordinance came 
into force. In the other case decided by Sen J. 
there also the subletting continued after the 
Ordinance of 1946 had come into force. 

[9] The third decision is of Clough J; on 24th 
June 1947 (earliest in point of time but last to be 
reported) in Sk. Mohammed Omer v. T. B. 
Timms reported in 62 o. w. N. 693. That also 
was a decision under the Calcutta Rent Ordi¬ 
nance, 1946 and the learned Judge came to the 
same conclusion as in the other two decisions 
I have mentioned. In addition to what was 
stated by Sen and Biswas JJ. the learned Judge 
in this case decided that the question of con. 
struotion of that seotion of the Ordinance was 
not to be approached as if it was one that 
deprived person referred to in it i. e., tenants of 
any right. The learned Judge also construed and 
emphasised the word "has" in the expression 
has sublet. 

[ 10 ] There is one decision under the Rent 
Aot, 1948 of Banerjee J. in suit No. 793 of 1948 
Sm. Santilata Ghost v. Sk. Ibrahim delivered 
on 4th January 1949 which is unreported and to 
which my attention has been drawn. The learn- 
ed Judge there ha9 held following the two deoi- 
sions of Clough J. and Biswas J. which I have 
quoted above and one other unreported deoision 
that the fact of Bubletting before the Act makes 
no difference to the tenant. The learned Judge 
has given no further reasons. 

[ 11 ] The provisions of the Rent Aot are not 
exactly similar to the provisions of the Calcutta 


Rent Ordinance 1946 and they are different in 
two material particulars. First there is no pro- 
vision in that Ordinance that sub-letting ha3 to 
be for more than 3ix months as under the Rent 
Act of 1948. Secondly there was also no provi¬ 
sion in Rent Ordinance of 1946 similar to that 
contained in S. 13, Rent Act The question, 
therefore, for determination is whether these two 
special provisions make any difference and whe. 
ther the principles laid down in three cases 
decided by Biswas J., Sen J. and Clough J. 
under the Calcutta Rent Ordinance 1946 are ap¬ 
plicable to the Rent Aot of 1948. 

[ 12 ] Mr. D. K. D8y who followed Mr. Gupta 
in argument on thl3 point has submitted that 
these two faotora do make a difference. Accord¬ 
ing to him as no period of subletting was specified 
under the Rent Ordinance 1946, if the sub¬ 
letting continued a day after the Ordinance came 
into force that was enough to throw out the 
tenant from the protection of S. 12 of the Ordi¬ 
nance. He has drawn my particular attention to 
the observation of Biswas J. in G-urupada Hal. 
dar v. Arjundas, 52 0. w. N. 604 at p. 607 : 
(a. i. r. (96) 1949 cal. 61) which are in these 
terms: 


"It may be that at the inception of the tenancy there 
was no question of obtaining the consent of the land¬ 
lord in writing before the tenant could sublet. All the 
same the tenancy subsisted at the date of the Ordinance 
and continued during its currenoy." 

[13] On that ground Mr. Dey distinguished 
the deoision of Biswas, Sen and Clough JJ. 
who held that subletting prior to the Ordinance 
was sufficient to disentitle the tenant to the pro- 
teotion offered by s. 12 of the Ordinance. 

[14] In my judgment S. 11 (l), Rent Aot should 
be construed as a whole. Sub-section (l) of that 
seotion should be construed and read along with 
the proviso that follows. While sub-s. (l) says that 
that no order or decree for recovery of posses- 
sion should be made it also says in the same 
instance by way of a proviso that this embargo 
on the making of a decree will not operate in 
the case where the tenant "ha9 sublet” for more 
than six consecutive months without landlord’s 
consent. In Jennings v.JZelly, 1940 A. c. 206 : 
(109 L. j. p. o. 38) the House of Lords say 
that there is no rule that the first or enacting 
part is to be oonstrued without reference to the 
proviso. The proper course is to apply the broad 
general rule of construction whioh is that a 
seotion or enaotment must be construed a 3 a 
whole each portion throwing light if need be on 
the rest. Viscount Maugham in his speeoh at 
p. 219 says: 

•"Tbe prinolple is equally applicable In the case of 
diflerent parts of a single seotion and none the less that 

uv! L by lho word9 “Provided 

, llk# wordBl , There oan 1 ‘hink be no doubt 
that the view expressed In Kent’s Commentaries on 
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American Law (Cited with approval in Maxwell 8th 
Edn. p. 140) is correct. The true principle undoubtedly 
is, that the sound interpretation and meaning of the 
Statute on a view of the enacting clause, saving clause 
and proviso, taken and construed together, la to prevail.” 

[15] The point of time is the time when the 
decree ia going to be made and at that point of 
time the words "ha3 sublet” have to be given a 
meaning. The only consistent possible and 
natural meaning will be to look to a period 
anterior to the point of time when the decree is 
being made and when once that construction i3 
followed any prior period of six months will 
necessarily come in. No question of disturbing 
or affecting vested rights i3 involved by adop. 
ting this interpretation. Prior to the Rent Act 
1948 the tenant had no vested or any right to 
resist a suit for ejectment after notice to quit 
under the general law of the Transfer of Pro. 
perty Act on the ground that he has not sublet 
for more than six months. Indeed under the law 
previous to the Rent Act, 1948, even a day’s sub. 
letting without permission was enough to turn 
out the tenant of protection under the Ordinance 
of 1946. Therefore, the consideration of the prin. 
ciple that a statute should not be given a retros- 
pective effect so as to affect vested right 
(Maxwell, Interpretation of Statutes 9th Edn. 
pp. 222-23) i9 inappropriate in Euch context. In 
faot the construction which I put on this section 
and which affects subletting prior to 1st Decern- 
ber 1948 does not disturb vested rights and 
instead of doing violence to the rights of the 
subject under the general law is in consonance 
therewith. 


[ 16 ] In my opinion, the question is as to the 
ambit and scope of the Rent Act and not as to 
the date from which the new law as enacted by 
the Act is to be taken to have been the law. 
Similar considerations and arguments were con. 
eidered in West v. Gwynne, (1911) 2 cb. D. 1 : 
(80 L. J. Ch. 678), where the question was if S 3, 
Conveyancing and Law of Property Act, 1692 
engrafting a proviso on all leases containing a 
covenant against subletting without consent of 
the landlord to the effect that no sum of money 
shall be payable in respect of such consent, was 
applicable to leases before the Act. The question 
arose whether such a provision would apply to 
a lease executed before the Act came into opera- 
tion but continued during the currency of the 
Act when the Aot did not use any express 
language of retrospective operation. At pp. 11 
and 12 of that Report, Buckley Lr J. says: 

“During the argument the words “retrospective" and 
"retroactive" have been repeatedly used and the ques¬ 
tion has been stated whether 8 3, Conveyanoing Act 
1892 is retrospective. To my mind the word ret-Os 
pective” is inappropriate and the question is not whe¬ 
ther the Section is retrospective. Retrospective operation 
ia one matter. Interference with existing rights is 


another. If an Act provides that as at a past date the 
law shall be taken to have been that whioh it was not, 
that Act I understand to be retrospective. That is not 
this case. The question here is whether a certain pro¬ 
vision a3 to the contents of leases i3 addressed to the 
case of all leases or only of some, namely, leases execu¬ 
ted after the passing of the Act. The question is as 
Is tne ambit and scope of the Act and not as to the 
date from which the new Law as enacted by the Act 
is to be taken to have been the Law." 

[17] If this were not the construction, then it 
will mean suspending the operation of this parti, 
cular statutory provision for six months from 
1st December 1948 in respect of the ground of 
subletting although the Act says it shall come 
into operation under S. 1 (2) of the Act on such 
date a3 the Provincial Government may by 
notification appoint, and the date so appointed 
is 1st December 1948. Reading therefore S, 11 
(l) of the Rent Aot with the provisos that fol¬ 
low and with a view to give effect to the entire 
section aloDg with the proviso and with a view 
to avoid suspending operation of the Statute 
aud making it applicable in different parts to 
different points of time, a result which is always 
whenever possible to be avoided the proper 
construction in my opinion is to give a mean¬ 
ing to the words "has sublet" as capable of 
affectiDg a period of time anterior to the opera¬ 
tion of the Act. 

[18] The next consideration is whether 8. lif 
of the Rent Aot makes any difference. It is 


argued on the basis of this seotion that the 
jegislature has made the special provision 
vhere a tenant has sublet in whole or in part 
my premises let to him for a period of not less 
han seven year3 and such period expires on or 
ifter the 1st day of October 1946 the tenant shall 
lot be entitled to the benefit of 8.11 of the Act 
late 1st ootober 1946, was the date on which 
he Rent Ordinance of 1946 came into operation, 
’he argument therefore i3 that where the legia- 
iture thought fit to affect subletting anterior to 
he date when the Act came into operation i. e., 
st December 1948, it has said so expressly and 
he only anterior subletting which i3 affected by 
he Act is therefore that class of subtenancy 
rhich lasted for at least seven years expiring on 
r after 1st October 1946, and not any other 
ubletting prior to the Act for a period less than 
sven years. If a subletting for more than six 
onseoutive months prior to the date of coming 
ato operation of the Aot was to come within 
iroviso (b) (i) of 8. 11 then it is argued 8. 13 ol 

he Act, is redundant. . 

[ 18 a] On a careful consideration of this argu- 
aent I am unable to accept it. I donotoonsider 
hat 8. 13 of the Act, will be redundant if by 
iroviso (b) (i) of S 11 subletting for more than bix 
aonths prior to 1st December 1948, » hit. ine 
urpose of S. 13 is clear enough from the word. 
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“notwithstanding anything contained in this 
Act." This according to my interpretation means 
that even where the tenant has express permis¬ 
sion in writing for subletting from his landlord 
that is no protection for him if he has sublet for 
a period not les3 than seven years expiring on 
or after let October 1946. The purpose of 3.13 of 
the Act, ie to make a special provision where 
the eub-tenanoy is for not lea3 than seven years 
and the legislature has thought fit that in snob 
a oase a tenant does not need to retain his ten¬ 


ancy and he is deprived of the protection under 
s. 11 of the Act. In that case therefore the 
further provision is made which follows from 
the words of S. 13 that the subtenants with such 
long duration of not less than seven years will 
be deemed to be tenants directly under the 
landlord. 

[19] In my judgment on a proper construe- 
tion of s. ll and S. 13 of the Aot, I am of the 
opinion that under proviso (b) (i) of 8 .11 of the 
Bent Act, any period of subletting prior to and 
continuing on or after 1st December 1948, dis¬ 
entitles a tenant from any protection under 
B. 11 (1) of the Aot, if suoh subletting has been 
for more than six consecutive months for the 
whole or a major portion of the premises with¬ 
out a contraot in writing expressly permitting 
such subletting. 

[203 Accordingly I answer the issue 2 in the 
affirmative. 


[213 Issue 3 — [After discussing the evidence 
bis Lordship answered issue 3 in the negative.] 

[ 22 ] Issue 4 .—The notice to quit is dated 
80th Uay* 1947. A notice to quit in my opinion 
does not need to state any ground at all. In this 
case the ground however wa3 stated and that 
was Bubletting without the knowledge and con¬ 
sent of the plaintff. Mr. Gupta has argued that 
under s. ll of the Bent Aot, the notice must 
state subletting not merely without the consent 
of the landlord but also for a period for more 
than six consecutive months and he has submitted 
that on this ground the notice is bad under the 
Rent Aot. The argument in my opinion is 
unsound. Section ll of the Rent Act, has nothing 
to do with notice to quit and it is cot necessary 
that the notice to quit should be in any parti¬ 
cular form except as required by the Transfer of 
Property Act. Seotion 11 of the Rent Act, does 
not put a fetter on the passing of any deoree or 
order for recovery of possession if while passing 
suoh deoree it is brought to the notice of the 
Court on the evidence or otherwise that there 
baa been an offensive subletting within the 
meaning of proviso (b) (i) of 8.11 so as to deprive 
the tenant of his immunity under that seotion. 
That however does not mean that the notice to 
quit is bad. Besides that notice to quit wa9 given 


under the Transfer of Propterty Act as it must 
be and at a time before the Rent Aot came into 
operation. 

[23] I therefore hold that the notice is not bad 
and accordingly answer this Issue in the negative. 

[24] Issue 5. — It follows from my findings 
on the other issues that the plaintiff is entitled 
to the reliefs he has claimed in the plaint. 

[26] There will accordingly be judgment for 
the plaintiff for possession, forarrears of rent 
amounting to Rs. 202, for mesne profits as claim¬ 
ed in prayers (a), (b) and (c) of the plaint. The 
defendant will pay the costs of the suit to the 
plamtiff. Certified for two counsel. No order is 
asked for and I make no order in respect of the 
sub-tenants. 

v.B.B. Suit decreed. 

A. I. R. (37) 1930 Calootta 229 [C . N. 79.] 

Harries 0. J. and Banebjbe J. 

Bipin Behari Bay and others—Petitioners 
v. Bakhal Krishna Hazra and others—Opposite 
Party. 

Application for leave to Appeal to the Federal Court 
No. 17 of 1949, D/-20 12-1949. 

Civil P. C. (1908), 0.45, R. 7—Extension oi time— 
Privy Council Rules, 1920, R.9—The time for mak¬ 
ing the deposit required under O. 45, R. 7, cannot 
be extended. [Paras 4 and 6] 

Annotation: (’44-Com.) 0. P. 0., 0. 45, R. 7, N. 7. 

if anindra Krishna Qhose—toi Petitioners. 

HiralalOhakravarty, Sarat Chandra J an ah, Binode 
Behari Haidar and Basanta Kumar Panda 

—.for Opposite Party. 

Harries C. J. — Thi9 is an application for 
extension of time to make the necessary deposit 
under the provisions of o. 46, R. 7, Civil P. 0. 

[ 2 ] Admittedly the payments were not made 
in time and the question arises whether this 
Court has jurisdiction to extend the time. 

[3] Other High Courts have held that by reason 
of the Rules governing Appeals to His Majesty 
in Council the High Court has jurisdiotion to 
extend the time and I am party to one of those 
deoisions whilst sitting in the High Court at 
Patna. This Court however has consistently held 
that the time for making the deposit under 0.46, 

B. 7i cannot be extended and that the Court haB 
no jurisdiotion to grant an application suoh as 
the present. 

[4] This matter was considered by a Bench of 
this Court in Baj Kumar Qovind Narain 
Sinah v. Shamlal Sinyh, 89 o. W. N. 661. There 
an application was made to oanoel a certificate 
on the ground that the deposit had not been made 
in time in accordance with the provisions of o. 46 , 
B. 7, Civil P. 0. It was urged that the Court had 
a discretion to extend the time under B 9 of 
Appendix ii of the Privy Counoil Rules of 
February 9,1920. The Court was asked to refuse 
the applioation for oanoellation on the ground 
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that in its discretion the Court could extend the 
time. At p. G52, of the report Rankin, C. J., who 
delivered the judgment of the Bench observed; 

“This is a question of jurisdiction. It dees not Eeem 
jto me possible to maintain that the Court, in its discre¬ 
tion under Rule 9 of the order, made on 9th day of 
, February 1920, could refuse the application made by 
the respondent. 

In my judgment the only order which it is open to 
us to make is that the certificate for the admission 
of the apneal dated 2nd August 1926, shoqld be 
cancelled.’’ 

[5] This decision has been consistently follow- 
ed. For example on 17th June 1940, a Bench of 
this Court consisting of Derbyshire C. J., and 
Mukherjea J. held in the case of Akimuddin v. 
Fateh Cliand (unreported r. c. A. 1 G of 1939), 
that time could not be extended. The same view 
has been taken by Benches of which I have been 
a member, an example being a case decided on 
29th November 1948 (F. C. a. Nos. 5 to 10 of 1948 ) 
No Bench has taken a contrary view in this 
Court and that being so we are bound to follow 
our own decisions and to hold that time cannot 
be extended for making the deposit required under 
0. 45. R. 7, Civil P. C. 

[6J It has been suggested that the matter 
should be referred to a Full Bench. But it appears 
to me that the authorities of tbi3 Court are so 
consistent and are so muoh at variance with 
authorities of other Courts that this is a point 
that must eventually be decided by a superior 
tribunal. A Full Bench decision affirming a long 
line of decisions of this Court would only make 
matters worse. 

[7] In the result therefore this application fails 
and it is dismissed with costs hearing fee being 
assessed at two gold mohurs. 

[8l The certificate granting leave to appeal 
will be cancelled. The money which was deposit¬ 
ed out of time must be returned by the Court to 
the proposed appellant. 

Banerjee J.— I agree. 

V.B.B. Application dismissed■ 

A I..R. (37) 1950 Calcutta 230 [C. N. SO.] 
P. B. Mukbarji J. 

Murari AI. Alukherjei and others — Plain¬ 
tiffs v. Prokash Ch - Chatter iee — Defendant. 

Suit No. 2010 of 1947, D/- 10-3-1949. 

Tenancy laws—Calcutta Thika Tenancy Act (II 
[2] of 1949), S. 2 (5)—Thika tenant—Who is—Proof 
—Person to prove system referred to in S. 2 (5) —It 
is not matter of legal interpretation but question of 
fact in every case. 

Before a person can be called a thika tenant within 
the meaning of S. 2 (5) it is essential for him to prove 
and establish the system referred to in S. 2 (5). It may 
be the system which has the well-known names men¬ 
tioned in the section. It may also be a similar system. 
But the fact of having a system under which a tenant 
holds has to be established. It is a matter of proof and 
evidence in every case. It is not a matter of legal in¬ 
terpretation or construction but is a question of fact in 


every case to be decided on the materials available in 
such a case: A. I. R. (9) 1922 Cal. 123 and A. I. R 
( 6 ) 1919 Cal. 432, Ref. [p ara 7 ] 

Anil Chandra Ganguly - for Plaintiffs. 

Gouri Hitter —lor Defendant. 


Judgment.— This is a suit by the plaintiffs 
for the recovery of a vacant plot of land being 
the northern portion of premises no. 235 / 1 , 
Bowbazar Street, Calcutta, more particularly 
described in the schedule to the plaint. Accor- 
ding to the plaintiffs, the defendant was a tenant 
in respeot of the said plot of land for a term of 
15 years ending on 30th June 1947 at a rent of 
Bs. 20 per month. By a letter dated 25th April 
1947, the plaintiffs called upon the defendant to 
give vacant possession on the expiry of the 
month of June 1947. It is also alleged in the 
plaint that a sum of Rs. GO was due and payable 
by the defendant on account of rent for three 
months from April to June 1947. 

[ 2 ] The defendant filed his written statement 
and he took a number of points in defence. Mr. 
Goari Mitter who appeared for the defendant 
has abandoned all these points taken in the 
written statement and has argued only one 
point before me and that is a point arising under 
the Calcutta Thika Tenancy Act, 1949, to which 
I will refer later or in the judgment. 

[3] On behalf of the defendant he has admit¬ 
ted the lease dated 1st July 1932, between the 
plaintiffs and the defendant and the letter, 
dated 25th April 1947. These two documents are to 
be found in the admitted brief of correspondence 
which has been marked by consent as Ex. A in 
this suit. For purposes of this suit Mr- Gouri 
Mitter for the defendant has admitted the facts 
stated in the plaint. 

[ 4 ] Mr. Mitter contends that the defendant 
come 3 within the scope of the Calcutta Thika 
Tenanoy Act, 1949 and this Court has no juris- 
diction to determine this suit having regard to 
s. 29 of that Act. He relies on 8 2 (5) of the Aot 
which defines thika tenant in the following terms: 

“Thika tenant" means any person who under the 
system commonly known as‘Thika", “Thika masik 
uttandi," "Thika masik", "Thika basta" or under 
any other like system holds, whether under a written 
lease or otherwise, or has been recorded in any record- 
of-rights as holding, under the title "dakhal basalkar 
or other like appellation, land under another person 
and is, or but for a special contract would be liable to 
pay rent, at a monthly or at any other period'cal rate, 
for that land to such other person and has orected any 
structure on such land for a residential, manufacturing 
or business purpose and includes the successors in inte¬ 
rest of such person. 

[ 5 ] Mr. Mitter’s argument is based on the 
two expressions "or under any other like system 
and "whether under a written lease or other¬ 
wise”. It is not his contention that the defendant 
is a thika tenant in the sense that he could be 
called as “thika” or "thika masik utbandi" or 
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“thika maBik” or “thika bastu” what he oontends 
ia this that having held over after the expiry of 
the lease which I have mentioned, the defendant 
should be treated as holding tke land within the 
meaning of the expression “under any other like 
system." He further points out that the fact of 
there having been a written lease does not alter 
the situation beoauee of the words “whether 
under a written lease or otherwise.” 

[6] Mr. Mitter contends that eo far as the 
definition of “thika tenant" is concerned the 
Ordinance and the Act are more or less in simi* 
lar terms, and that his construction of the defi¬ 
nition section should be accepted. 

[?] I cannot accept his construction of S. 3 
(6), Calcutta Thika Tenancy Act, 1949 or B. 2 , 
Caloutta Thika Tenancy Ordinance 1948. It seems 
to me that a tenant can only be called a thika 
tenant under any particular system. It may be 
[the system which has the well-known names 
mentioned in the statute, namely, "thika”, “thika 
masik utbandi”, “thika masik” or "thika bsstu.” 
It may also be a similar system. But the fact 
of having a system under which a tenant holds 
has to be established. Mr. Mitter has frankly 
conceded that he has no evidence on the point. 
In the absence of evidence, I am not'prepared to 
hold that as a matter of faot the defendant is a 
tenant under an; Bystem whioh oan be oalled 
the system of a thika tenant. Mr. Mitter con- 
tends that it should follow as a matter of legal 
construction and interpretation of Caloutta Thika 
Tenancy Aot or ordinance and the definition as 
provided under 8 .2 (6), of that Act or 8. 2 of 
the ordinance. In my judgment, it is not a mat. 
ter of legal interpretation or construction, but is 
a question of fact in every case to be decided on 
the materials available in such case. But it is 
essential in my view, for any defendant to prove 
and establish the system referred to in S. 2 of 
the ordinance or s. 2 (5) of the Aot before he 
can be oalled a thika tenant under the Ordinance 
or the Aot. It is a matter of proof and evidence 
in every case. 

18] In this particular suit the faot is that there 
was a lease, dated 1st July 1932. That lease was 
of the northern portion of the plot of land aitua- 
ted at premises no. 235/l, Bowbazar Street, Cal. 
entta. It is not in evidence that the system 
mentioned in 8. 2 of the ordinance or S. 2 (6) of 
the Aot prevails in the Bowbazar Street locality 
of the town of Caloutta, Then it was a lease for 
at first a fixed period of 10 years with option 
thereafter on the part of the lessee to extend the 
lease for a further period of 6 years. It gave 
leave to the lessee to construct and ereot any 
structure on the land and under the terms of the 
lease the leasee was obliged to remove the atruo. 
tares so erected before the expiry of the period 


mentioned in the lease. Analysing the different 
clauses in the alleged lease I do not consider that 
the present defendant can be called a thika 
tenant within the meaning of the Calcutta Thika 
Tenancy Ordinance, 1948 or the Calcutta Thika 
Tenancy Act, 1949. 

[9] Mr. Mitter has referred me to two deci¬ 
sions. One is a decision of Rishtkesh Law v. 
Satishchandra, A. I. B. (9) 1932 cal. 123 : (64 
i. o. 774). That was a deoision under the Bengal 
Tenanoy Act. It was concerned with the inter- 
pretation of a Uriya document where the words 
"thika mokrar” were used and the nature of 
the land could be gathered from the faot that the 
tenant had to pay at bo may'annas per bigha for 
jalkar rent. There the learned Judges held that 
the word "thika” was used to indicate the crea. 
tion of a tenancy and the word “mokrar" written 
in Uriya was in reality intended to mean mok- 
rari indicating that the rent was fixed in perpe- 
tuity. I do not think that these considerations 
are germane to the construction now put before 
me. There are many kinds of tenures described 
in the Bengal Tenanoy Aot and current in diffe¬ 
rent parts of the province. 

[ 10 ] The other decision to which my attention 
has been drawn by Mr. Mitter is Manmotha 
Nath v. Anath Bandu. 23 0. W. N. 201: (A. I. B. 
(6) 1919 cal. 482) Mr. Mitter has referred me to 
p. 219 of that report. That again was a case 
under the Bengal Tenancy Aot and it is not con. 
cerned with the question of construction that I 
have before me in this suit. 

[ 11 ] In that view of the matter I hold that 
there is nothing in this case to suggest or to show 
that the defendant is a thika tenant within the 
meaning of the Caloutta Thika Tenanoy Ordi¬ 
nance, 1948 or the Caloutta Tfoika Tenanoy Aot, 
1949. 

[ 12 ] There will accordingly be judgment for 
the plaintiff in terms of prayers 1, 2, 9 and 5 of 
the plaint. The mesne profits would be at the 
rate of Bs. 2 per day until delivery of possession. 

[13] «Mr. Mitter on behalf of the defendant 
has asked for some time to vacate on the very 
good ground that his client has got structures on 
the land whioh he had built. I think he is entit¬ 
led to have some time. Mr. Mitter asks for six 
months’ time whioh I do not oonsider to be long 
having regard to the faot that he has been there 
for the last 16 years. The execution of this order 
for vaoating possession will be stayed for six 
months within which time the defendant must 
vacate. This indulgence of time for six months 
is given to the defendant on the defendant’s 
undertaking not to prefer an appeal from thia 
judgment, 

D.B. 


Suit decreed. 
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Benode Behary Roy — Plaintiff v. The 
General Assurance Society Ltd.—Defendant. 

Suit No. 1502 of 1942, Decided on 5th July 1949. 

Contract Act (1872), S. 62 — Contract of service 
—Alteration of terms at employee’s will—Unilateral 
alteration of contract — Master and servant. 

There is nothing repugnant to the law of contract to 
have a6 one of the express terms of the contract itself 
that it will be alterable at the instance of one party 
alone. [Para 14] 

When an employee of a company, by the very terms 
of his contract of service, is to act according to the bye¬ 
laws of the company, and one of 6uch bye-laws is that 
the bye-laws can be added to or altered at any time by 
tbe company, then the employee is bound by any 
alteration or addition of tbe bye-laws that may duly be 
made by the company even though such addition or 
alteration is made after the contract of service. This 
is so even if it means that the employee thereby loeeB 
any vested right i. e. any right acquired by him before 
such alteration or addition. The problem is never met 
by raising in the abstract the principle of sanctity of 
oontraot or the doctrine of vested rights. The problem 
is always a problem of construction and interpretation 
of the true meaning and effect of the terms of a parti¬ 
cular contract of service or employment and of the 
scope of the relevant bye-laws in relation'.thereto. In 
such a case it is not appropriate to invoke tbe prece¬ 
dent to show that a company cannot alter its Articles 
of Association to commit a breach of contract. (1900) 
1 Ch. 656 and (1915) 2 Oh. 186, Expl. and Disting.; 
(1898) 1 Q. B. D. 71 and 1947-2 All. E. R.;28, Foil 
(1864) 6 B and S. 840; (1910) 2 Ch. 248 and 1940 
A, O. 701, Discussed. [Paras 16,18] 

(Held on a construction of the contract that the plain¬ 
tiff bad lost his right to olaim gratuity by cancellation 
of ibis relevant bye-law by tbe defendant company.) 

P. C. MuUick - for Plaintiff. 

O. K. Mitter — for Defendant. 

Judgment.—The plaintiff sues the defendant 
company for the recovery of the sum of Bs. 6,134 
as being the gratuity alleged to be earned by the 
plaintiff as an employee of the defendant com- 
pany. The defendant company resists the plain- 
tiff’s claim on the ground that the bye-laws 
whioh entitled the plaintiff at one stage of his 
service to claim the gratuity had been altered 
before the termination of the plaintiff’s services. 
The vexed question as to how far a company by 
altering its bye-laws can prejudicially affect an 
employee’s contract of service has been raised 
in this suit. 

[ 2 ] Tbe fact3 may be stated very briefly. The 
plaintiff was appointed Secretary of the Com¬ 
pany in October 1924 at a salary of Rs. 150 per 
month and it is the pleading of the plaintiff that 
such appointment was subject to and in terms 
of the regulations contained in the then bye¬ 
laws of the defendant company. He thereafter 
rose to the position of the Officiating General 
Manager of the Company in 1932-33. His services 
were terminated in December 1939 and he was 
admittedly paid his Provident Fund. 


[3] When he joined service of the defendant 
company as its secretary the bye-laws of the 
company at the time did not entitle him to any 
gratuity because his salary was below Rs. 300 
per month. Gratuity at that time under the bye- 
laws was payable only to employees of the 
superior service of the company drawing a 
salary of Rs. 300 per month and over (Bye-law 54) 
and such gratuity was payable in lieu of pension 
(Bye law 94 under chap. 12 which Chapter deals 
with superior service only). The employees 
of the subordinate service of the company were 
given only Provident Fund for which provision 
was made under chap. 13 of the bye-laws. The 
difference between the superior service and the 
subordinate service will appear under bye law 54. 
These bye-laws were published in 1923. The 
plaintiff reaohed the grade of Rs. 300 per month 
on 1st January 1929. Bye-law that governed 
grant of gratuity at that time is contained in 
Cl. 94 of the bye-laws published in 1923. That 
bye-law is in the following terms: 

|, 94, Gratuities at the rate of a month’s pay for 
every year of service rendered are paid to employees 
on retirement in lieu of pension provided the following 
conditions are fulfilled: 

1. Service must be continuous, good, efficient and 
faithful. 

2. In the event of voluntary retirement before 
attaining the age of 55 years an employee must have 
rendered 15 years service. 

3. In the event of compulsory retirement by the 
Society for medical unfitness. 

4. No gratuities are granted to members of the 
Subordinate Staff. ’ 

[4] It was clear that when the plaintiff joined 
the service he did not come under the bye-law 
granting gratuity but when he reached the grade 
of Rs. 300 per month on 1st January 1929 he 
became eligible to come under the bye-law 
governing gratuity. Before, his services were 
terminated in 1939 by the Board, Resolution 
No. 3 of the Directors dated 12th October 1936 
the bye-law granting gratuity was cancelled. 

[6l Mr. G. K. Mitter learned oounsel appear- 
ing for the defendant company gave up all points 
of defence taken in the written statement except 
the defence that the amendment of the bye-laws 
cancelling provision for gratuity as depriving 
the plaintiff of his right. He has confined him¬ 
self to one issue which he has raised and that 

issue is: , _ 

“Doea the alteration of the Bye-law by the lioara 
Resolution No. 3 dated 12th Ootober 1935 cancelling 
provision for gratuity deprive the plaintiff of hie right 
to olaim any gratuity"? 

[6] On that basis no evidence has been called 
on either side. It is admitted on both sides that 
when the plaintiff joined the service as secretary, 
under the bye-laws published in 1923 the plarn- 
tiff had no claim to be eligible to any gratuity. 
It is also admitted that when from 1st January 
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1929 the plaintiff reached the grade of Be. 300 
per month Bye-law 94 became-operative on him 
but that such bye-law was cancelled in 1935 
before the plaintiff's service was terminated in 
1939. It i3 also admitted that such cancellation 
was duly made and in accordance with the 
power given by the bye-laws themselves. What 
however has been contended on behalf of the 
plaintiff is that by such cancellation the plain¬ 
tiff’s right has not been lost. There is an 
admitted brief of correspondence and documents 
whioh has been marked as Ex. ‘a’ in this suit. 
The reoords of the plaintiff'9 service as well as 
all material facts will appear from such exhibit. 

[71 Before I notice the arguments in this case 
it will be necessary to refer to bye-law 4 which 
remained all the time without amendment and 
which was continued although bye-laws were 
amended from time to time. In my judgment 
the deoi3ion in this case will depend on a con¬ 
sideration of the effect of that bye-law on the 
construction of the contract of service. Bye¬ 
law 4 runs in the following terms: 

“4. The Board of Directors reserve to themBelves 
the right of altering or addiiig to at any time, the 
rules contained in theee Bye-lawi.” 

[6] This bye-law 4 was in the bye-laws of 
1928 and was there at the time when the Board 
Resolution of 12 th October 1986, was passed. It 
was an operative bye-law at all material time. 

[9] The argument for the defendant company 
is this. Bye-law 1 gives the Board of Directors 
of the Company the right of altering or adding 
to at any time the Rules contained in the bye¬ 
laws. The relevant contraot of appointment of 
the plaintiff is contained in letter dated 28 th 
September 1924. The letter provides 

"you are to aot according to our instructions and 
orders issued to you from time to time and the Bye¬ 
laws, a copy thereof is supplied herewith and deduc¬ 
tions towards Provident Fund contributions and 
eeourity deposit shall have to be made out of your 
monthly dues as usual.” 

That letter of appointment does not make 
gratuity an express term in the oontraot of 
service. The olaim for gratuity therefore can 
only be based on the bye-laws. The company 
has a right to alter the bye-laws providing for 
gratuity at any time by reason of bye-law 4. 
As the bye-law was cancelled as a result of the 
Resolution of the Board of Directors dated 12 th 
October 1936 the plaintiff has no olaim. That in 
brief is the contention of the company. 

[10] Mr. P. 0. Mulliek appearing for the 
plaintiff has ably put forward his oase. His 
first argument is that although bye-law 4 is in 
very wide terms it does not permit the company 
to alter the provision for gratuity in such a 
manner as to deprive the plaintiff from earning 
the gratuity, granted by the previous bye-law of 


1929 he having once come under its operation. 
In support of this submission Mr. Mulliek 
has relied on the observation of Bindley 
M. R. in Allen v. Gold Reefs of West 
Africa, Ltd., (1900) 1 Oh. 656 at pp. 671 to 674: 
(69 L. J Ch. 266) and on the judgment of 
Sargant J. in British Syndicate Ltd. v. Alperton 
Rubber Co. Ltd., (1915) 2 ch. 186 : (84 L. J. ch. 
666) which followed and adopted at p. 193 of 
that Report the observation of Lindley M. R. 
Both these cases however are cases concerning 
the rights of a member and shareholder of a 
company as against the company. They are not 
cases as between an employee of the company 
and the company. It may be observed that they 
are cases where the statutory right of alteration 
of Articles of a Company under the Company 
Law was one of the considerations. No ques¬ 
tions of Company Law or of the statutory rights 
of the Company to alter Articles arise in thi3 
case. 

[ 11 ] Special emphasis was laid by Mr. Mulliok 
on the following passage in the judgment of 
Lindley M. R. in Allen v. Gold Reefs of IFcst 
Africa Ltd., (1900) 1 Ch. 666 at p. 671: (69 L. J. 

oh. 266 ) : 

‘‘the power thus conferred on companies to alter the 
regulations contained in their articles is limited only 
by the provisions contained in the statute and the con¬ 
ditions contained In the Company’s Memorandum ot 
Association. Wide however as the language of S. 50 is 
the power oonferred by it must like all other powers be 
ezeroised subject to those general principles of laW and 
equity which are applicable to all powers conferred on 
the majority and enabling them to bind minority. It 
must be exercised not only in the manner required by 
law but also bona fide for the benefit of tho company 
as a whole and it must not be exceeded. These condi¬ 
tions are always implied and are seldom if ever ex¬ 
pressed.” 

Mr. Mulliek invokes that passage in the judg¬ 
ment of the Master of the Rolls and asks me to 
construe the wide powers of bye-law 4 as 
"subject to those general principles of law and 
equity.” In my opinion, the general principles of 
law and equity whioh the Master of the Rolls con¬ 
sidered in that oase were, (l) that the power must 
be exercised in a manner "required by the law” 
and ( 2 ) bona fide for the benefit of the company 
and not in breach of the principle that the majo¬ 
rity should not oppress the minority. No scope 
of the application of the first principle exists in 
the present oase as the amendment is not 
suggested to have been made illegally or in a 
manner not justified by law. Indeed Mr. Mulliok 
for the plaintiff has conceded that the cancella¬ 
tion has been duly and lawfully made according 
to bye-law 4. The second principle that in com¬ 
pany law the majority cannot oppress the mino¬ 
rity has no oonoern with the faots of the present 
case. If that be so I oannot put any fetter on 
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the unrestricted right of altering or adding to at 
any time the Rules contained in the Bye-laws 
and which right is conferred under bye-law 4 . 
Indeed, the Master of the Ralls in the passage that 
follows the observations on which Mr. Mullick 
relies eays this 

"but if they (the two principles I have referred to 
above) are complied with I can discover no ground for 
judicilly putting any other restriction on the power.” 

[ 12 ] In my opinion I feel the same way and 
I consider that I cannot judicially put any restric¬ 
tion on the right conferred under bye-law 4. 

[13] In the recent decision of the House of 
Lords, Southern Foundries Ltd. y. Shirlaw 
reported in 1940 A. C. 70L : (1940-2 ALL E. R. 
445) a very great divergence of judicial opinion 
is expressed. In that case the contract of appoint¬ 
ment of the Managing Directors was “for ten 
years from 1st December 1933.” Article 91 of the 
Company whose Managing Director the plaintiff 
was, provided that the Managing Director 

"shall be subject to the provisions of any contract 
between him and the company but subject to the same 
provision as to resignation or removal as the other 
Directors of the company and if he ceased to hold the 
office of the Director he shall ipso facto and immedia¬ 
tely "cease to be a Director.” 

By an amendment of the article, th6 plaintiff 
was removed under the amended article before 
the period of ten years expired. The plaintiff 
claimed damages for wrongful repudiation of the 
oontract and before the trial Judge succeeded in 
obtaining a decree for damages. The Court of 
appeal affirmed the decree for damages although 
Sir Wilfred Greene M. R. dissented. The com¬ 
pany appealed to the House of Lords and the 
appeal wa3 dismissed by the majority of the 
members although here again both Viscount 
Maugham and Lord Romer dissented. That case 
does not assist the plaintiff here. There the con- 
tract was expressly for ten years and the articles 
relating to the removal of the Managing Direc¬ 
tor were expressly “subject" to the contract. 
Here the letter of appointment does not expressly 
inolude any term in the contract regarding 
payment of gratuity to the plaintiff, and the 
Bye-laws were not made subject to the contract 
of appointment. On the contrary it expressly 
incorporates the bye-laws in the terms of the 
contract. It is only in the bye-laws that the 
provision for gratuity had been made and such 
bye-laws also provided expressly that they could 
be altered or added to at any time by the Board 
of Directors. The question therefore resolves to 
a question of construction of the particular con¬ 
tract of service. 

[ 14 ] The principle laid down by Cockburn 
C. J., in William Stirling v. Maitland ( 1861 ) 
5 R. k 6- 840 at p. 652 : (34 L. J. Q. B. l) that 
if a party enters into an arrangement which can 


only take effect by the continuance of such an 
existing state of circumstances there i3 an implied 
engagement on his part that he shall do nothing 
of hi3 own motion to put an end to that Btate of 
circumstance under which alone the arrange¬ 
ment can be operative and the principle laid 
down by Kennedy L. J. in Measures Bros. 
L ‘d. v. Measures, (1910) 2 ch. 248 at p. 258 : 
(79 L. j. ch. 707), that it i3 elementary justice that 
one of the parties to a contract shall not get rid 
of his responsibilities thereunder by disabling the 
other contractor from fulfilling his part of the 
bargain are well established. Bat before these 
principles can be applied, the more fundamental 
question is what is the contract between the 
parties. If the contract is that the very Bye-laws 
under which gratuity can be claimed and paid 
are subject to alterations or additions at any 
time then such a question resolves itself in my 
opinion into one of true construction of the 
agreement or contract of service. There is in 
my judgment nothing repugnant to the law of 
contract to have as one of the express terms of. 
the contract itself that it will be alterable at the, 
instance of one party alone. If one contracting 
pjrty gives to the other contracting party the 
right to alter the terms of the contract between 
them the Court is not justified in my view to 
apply the principles of Cockburn 0. J. and 
Kennedy L. J. which were approved by the 
House of Lords in Southern Foundries Ltd. v. 
Shirlaw, 1940 A. 0. 701: (1940-2 ALL E. R. 445). 
In the majority opinion of the House of Lords 
the reference to these principles are made by 
Lord Atkin and Lord Porter. But the speech of 
neither of these two learned Lords discusses the 
context in which the principles are to be 
applied. It is only in tl)6 dissenting speech of 
Viscount Maugham that a reference is made to 
such a consideration. Indeed at p. 712 of that 
Report, Viscount Maugham observes on the 
principle laid down in the statement of Cook- 
burn C. J. : 

“This is not a rigid rule. It is capable of qualification 
in any particular oase. And it is a rule the application 
ol which depends on the true construction of the 
agreement .” 

There is nothing in the majority opinion whioh 
can be said to dissent from this statement of 
Viscount Maugham on this particular point. 
The principle that Courts should uphold the 
sanctity of a contract makes it all the more 
necessary in my opinion for the Courts to exa¬ 
mine with care the terms and true construction 
of such contract or else there is the risk or 
danger of misdirected righteousness in the name 
of sanctity of contract. 

[16] From the point of view of construction 
the contract in the particular case before the 
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Bouse of Lords was different from the contract 
that is before me. As Lord Atkin pointed out 
at p. 721 of that Report: 

“Article 91 was thu3 expressly subjeot to the provi¬ 
sion ot the agreement so far or rather i( in any event it 
should confliot with the provisions of the agreement 
such as the ten years’ term of engagement." 

Secondly, Lord Atkin also observed at p. 723 of 
that Report that the articles in that case gave 
the Directors “power to dismiss but the power 
to dismiss is to be distinguished from the right to 
dismiss.” Neither of these considerations is ap¬ 
plicable to the present case before me. Bye-law 
4 in expressed terms gives “the right” to alter 
or add to the Rules contained in the Bye-laws. 
Secondly, the letter of appointment doe3 not 
make it any express term of the contract of 
service that the plaintiff should receive any 
gratuity or that the Bye-laws are to be subject 
to the contract of service. Nor indeed the plain¬ 
tiff could come under that provision as at the 
time of appointment his salary was not of the 
grade which could come under the operation of 
•the Bye-law providing gratuity. 

[16] In my judgment the true construction 
of the plaintiff’s contract of service with the 
defendant company i3 that the contract of the 
.plaintiff was “to act according to the instructions 
and orders issued from time to time and the 
Bye-laws." The result is that the contract of 
flervice incorporated the Bye laws. Consequently, 
one of the terms of the contract is that the 
plaintiff gave to the Board of Directors the right 
to alter or add to at any time the Rules contain¬ 
ed in the Bye-laws by virtue of bye-law 4. As 
gratuity could only bo claimed under bye-law 94 
it was a term of tbe contract according to my 
construction that byelaw 94 providing for 
gratuity could be altered at any time. If, there¬ 
fore, it has been cancelled as a result of the 
Board Resolution No. S dated 12th October 1935 
that was by virtue of the terms of tbe contract 
and was not in breach thereof. It iB therefore 
not appropriate in my view to invoke the pre¬ 
cedents to show that a Company cannot alter its 
Artioles of Association to commit a broach of 
oontract. 

[171 Tbe next argument of Mr. Mulliok for 
the plaintiff is that even if bye-law 4 justifies 
alteration, no alteration could be made which 
affeots a vested right and the plaintiff according 
to him had acquired a vested right. I do not 
•consider that on 12th October 1935 when tbe 
Resolution of the Board of Dirootors cancelled 
bye-law 94 providing for gratuity tbe plaintiff 
bad any vested right in faot or in law to the 
gratuity. The right to claim gratuity is by terms 
of bye-law 94 could only arise "on retirement”. 
But the plaintiff was in service on that date and 


had not retired he beiDg retired four years there¬ 
after in 1939. There is therefore no question of 
vested right. Again whether a vested right in 
particular circumstances can be altered is in my 
view a question of construction of the contract 
with reference to the Bye-laws in a particular 
case. A somewhat similar argument was ad- 
vanced in Smith v. Galloway, (1898) 1 Q. B. D. 
71 at p. 75 by the learned counsel for the plain- 
tiff and I can do no better than quote the 
observation of Wright J. in that case at p. 77 of 
the Report and which observations I respectfully 
follow: 

“Then the second point made by the plaintiff was 
that if the plaintiS did by joining the Society assent to 
a subsequent alteration of the Rules he did so subject 
to this limitation, that the alteration should not affect 
a vested interest and should not deprive him of any 
benefit to which be has already become entitled at the 
time of alteration made. But I can see no ground for 
introducing any such limitation into bis contract. It is 
a matter of every day occurrence for the Society 9ueh 
as this to make alterations in the Rules. Where the 
only contract between the Society and the member Ln the 
original cootract under which be be:ame a member 
and that as is the case here, provides for alterations of 
the Rules he is bound by any subsequent alterations 
that may be made within the power of alteration, 
whatever the extent of that alteration may be." 

Kennedy J. agreed with tbe observations of 
Wright J. in that case. In that view of tbe matter 
tbe second argument of tbe learned counsel 
for tbe plaintiff cannot also in my opinion 
succeed. I also find support for tbe conclusion 
to which I have arrived from the judgment of 
Sellers J. in Yeo v. Stewart, reported in (1947) 
2 ALL E. R. 28 : (177 L. T. 428) and particularly 
the observations of that learned Judge at pp. 33 
and 34 of that Report. As tbe learned Judge 
there says at p. 33 of that report relying on the 
observations of Rowlatt J. in Page v. Liverpool 
Victoria Friendly Society, (1926) 42 T. L. R. 712: 

“(he rules here incorporated into this contract do pro- 
vido their own terms of amendment and alteration and 
therefore the plaintiff fail on his contention with regard 
to the contract, assuming of course, that the Rules have 
been properly amended as required by the Rules them* 
selves.” 

[18] I have come to the conclusion that when 
an employee of a company, by the very terms 
of his contract of service is to act according to 
the Bye-laws of the Company, and one of suoh 
Bye-laws is that the Bye-laws can be added to 
or altered at any time by the Company, then 
the employee is bound by any alteration or 
addition of the Bye-laws that may duly be made 
by^ the Company even though suoh addition or 
alteration was made after the oontract of service. 
This is so even if it means that the employee 
thereby loses any vested right i. e. any right 
acquired by him before suoh alteration or addi- 
tion. The problem is never met by raising in 
the abstract the principle of sanctity of contract 
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jor the doctrine of vested rights. The problem in 
my opinion is always a problem of construction 
and interpretation of the true meaning and effect 
|Of the terms of a particular contract of service or 
employment and of the scope of the relevant Bye- 
laws in relation thereto. Accordingly I answer 
the issue in the affirmative. 

[19] lhi3 disposes of all the arguments of 
Mr. Mullick advanced on behalf of the plaintiff. 
Mr. Mullick has not contended that the altera¬ 
tion of the Rules by cancelling the provision for 
gratuity has not been lawfully made. It is neces- 
eary here to observe further that Mr. G.K. Mitter 
for the Company makes it quite clear that if any 
argument wa3 going to be made on behalf of 
the plaintiff that the Bye-law relating to gratuity 
has not been properly or lawfully cancelled 
under bye-law 4 then Mr. Mitter will raise the 
plea of estoppel a9 raised in para. 11 of the 
written statement. It is not necessary for me to 
deal with this point as Mr. Mullick has accepted 
the position that he does not contest the pro¬ 
position that bye-law 94 ha9 been properly and 
duly cancelled under bye-law 4 and it is on that 
basis that Mr. Mitter's concession on the point 
of estoppel has been made. It is therefore not 
necessary for me to decide whether bye-law 94 
was duly and properly cancelled by virtue of 
bye-law 4. I need observe that the plea of 
estoppel which Mr. Mitter gave up was based on 
the contention that the service of the plaintiff 
wa9 non-pensionable and was such that it did 
not attract any pension or gratuity at all. In 
fact as the plaintiff admits in para. 12 of the 
plaint he was duly paid the Provident Fund 
which is admitted at the bar to be a sum of 
Rs. 12,911-1.0 when he was retired in the year 
1939. The defendant’s contention on the ground 
of estoppel is that having taken benefit of pay¬ 
ment of Provident Fund which according to the 
defendant the plaintiff was entitled to by nature 
of his service the plaintiff could not claim the 
double benefit of both the Provident Fund and 
the gratuity. Indeed under ch. XII of the Bye 
laws the distinction was clearly made between 
the superior service which alone was pensionable 
and entitled to gratuity, and the upper and 
lower subordinate staff which was non-pension- 
able under Ch.xiII of the Bye-law3 and entitled 
only to Provident Fund. I need therefore only 
record the fact in the judgment that Mr. G. K. 
Mitter learned counsel for the defendant has 
given up the point of estoppel only on the b^sis 
that Mr. Mullick on behalf of the plaintiff con¬ 
cedes that bye-laws 85 and 91 could be lawfully 
cancelled under bye-law 4. 

[ 20 ] In the circumstances the suit fails and is 
dismissed. The defendant would have been enti¬ 
tled to costs. But Mr. Mullick submits that the 


pliinciff may be relieved from C 03 t 3 . Mr. G. K 
Mitter consents to give up costs. Having regard 
to such consent I make no order as to costs in 
this suit. 

[ 21 ] I direct the two printed books containing 
the bye-laws one published in 1923 and the other 
published in 1929 with amendment slips be made 
exhibits in this suit, as both the learned counsel 
on either side have relied on them in their argu- 
ment. 

K * s * Suit dismissed . 
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Harries C. J. and Chatterjee J. 

Rameswarlal Bagla and others—Plaintiffs 
— Appellants v. Bezonji Bar for ji Nadad • 
walla and another — Defendants — Respondents. 

A. F.O. D. No. 101 of 1948, D/- 7-4-1949, from 
judgment and decree of Clough J., D/- 14-7-1948. 

(a) Limitation Act (1908), S. 22 — Partners 0 i 
firm on record either as plaintiff or defendant — 
Civil P. C. (1908), O. 1, O. 30, R. 9. 

Where A, one of the two partners A and B of firm 
X, sues B and C who are partners of firm Z, the suit 
is properly constituted and the addition of firm X as 
plaintiff is not neoessary as all the partners of the 
firm X are on record either as plaintiff or as defendant 
and the Court will adjust the rights of the partners by 
giving a declaration that A and B as partners of firm 
X will be entitled to the relief in proportion to their 
shares in the firm. Order 30, R. 9, Civil P. C. docs not 
prevent the Court from making an order so as to give 
appropriate relief when all the necessary parties are 
before it. [Paras 19, 26. 28} 

Annotation : (’44-Oom.) C. P. C., O. 1 (Gen.) N. 2, 
Pts. 5, 6 ; O. 30, R. 9, N. 1; Lim. Act, 8. 22, N. 6. 

(b) Contract Act (1872), Ss. 39, 64, 72 — Money 
received under contract subsequently varied. 

Where under the original contract one party has 
advanced 6ome money to the other and the contraot is 
subsequently varied by consent of parties the latter 
must, In the absence of any agreement to that effect, 
return the sum to the former, call it money had and 
received or money held by one to the use of the other 
or money due on failure of consideration. To such a 
case S. 39 or S. 64 is not applicable. (Para 15} 

Annotation : (*46-Man.) Contract Aot, S. 72, N. 2. 

G. P. Kar — for Appellant. 

F. S. Sunita — for Respondent. 

Chatterji J.— This is an appeal from a judg¬ 
ment and decree of Clough J. dated 14th July 
1948, whereby ho dismissed the plaintiffs' suit 
with costs. 

[2] Three persons, viz., Radhakissen Bagla, 
Ramniwas Bagla and B. B. Nadodwala, carried 
on business under the name and style of "Bagla 
Minerals Company". The said Mr. Nadodwala 
and one Mr. Haq carried on business in part¬ 
nership under the name and style of 1 Behar 
Mining Company.” They were also owners of a 
colliery known as East Chasnalla Colliery. 

[3] According to the plaintiffs on 12th Decern- 
ber 1942, the Bagla Minerals Company (herein¬ 
after called the plaintiff firm) agreed to buy 
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and the defendants in their firm of Behar Min. 
ing Company (hereinafter called the defendant 
firm) agreed to sell 2,600 tons of coal on the 
following terms: (a) COO tons of coal lying at 
East Chasnalla Colliery at Ra. 12 per ton f. o. r., 
Jharia; (b) 2,000 tons Golukhadih Steam Coal 
which had been bought from another concern 
of Nadadwala called the Bengal Transmarine 
Company at Rs. 11 per ton f. o. r., Jharia; (c) 
Delivery of 2,600 toDS was to be given by 3lat 
March 1943 and the goods were to be loaded in 
wagons provided by the East Chasnalla Colliery 
out of their own allotment to the extent of 
GO wagons per month; (d) The plaintiff firm was 
to pay to the defendant firm the full value of 
600 tons in advance. They were also to deposit 
Rs. 4,000 with the defendant firm against the 
value of 2,000 tons of coal as and by way of an 
advance. 

[ 4 ] The plaintiff firm in pursuance of the con. 
tract paid a sum of Rs. 7,200 to the defendant 
firm for the total value of 600 -tons in advance 
and on the next day they paid a further sum of 
Rs. 4,000 to the defendant firm being the advance 
against the said 2,000 tons. 

[6] According to the plaintiff firm there was 
subsequent variation of the terms of the con. 
traot and it was agreed that (a) the defendant 
firm would sell only 600 tons of steam coal 
lying at East Chasnalla Colliery for and on 
account of the plaintiff firm, (b) the defendant 
firm would supply soft coke in place of steam 
coal and (c) the defendant firm would pay the 
sale proceeds of 600 tons to the plaintiff firm 
after deducting loading charges and other ex. 
penses, 

1 [6] The plaintiff firm were supplied from time 
to time only 180 tons of soft coke out of 600 tons 
of steam coal. The plaintiff firm were paid 
altogether Bs. 2671.10-9. The defendant firm fail, 
ed and negleoted to sell the remaining quantity. 
Alternatively, there was a claim for damages for 
conversion of that ooal. The defendant firm 
failed and negleoted to give delivery of the 
2,000 tons or any portion thereof. 

[7l The suit was instituted originally by 
only two plaintiffs, viz., Radhakissen Bagla and 
Ramniwas Bagla against Nadadwala and Huq 
who were described as carrying on business 
in partnership under the name and style of 
Behar Mining Company. There was a claim for 
account in respeot of the sale of 600 tons of 
steam coal and for delivery of the ooal still un 
delivered or the value thereof and for damages. 
There was also a olaim for the refund of the 
sum of Bs. 4,000 whioh had been advanced as 
aforesaid by the plaintiff firm to the defendant 
firm. 


[8] The defence was principally directed 
against the subsequent agreement as pleaded by 
the Baglas. The defendants, however, admitted 
that there was some kind of variation in 1943 
but according to the defendants the terms set. 
tied were different and the terms as arranged 
were set out in para. 10 of the written statement. 

[9] On the main issue of tbi3 case, namely, 
issue 6, as to the variation of the original con¬ 
tract of 12th December 1942, my learned brother 
Clough J. did not accept the evidence adduced 
by the plaintiffs. His finding is that the plain- 
tiffs failed to prove that there was any agree¬ 
ment of the kind alleged by them. He also held 
that what really happened was that the original 
contract was varied by consent. The total quan. 
tity was reduced to 500 tons and the price was 
also reduced to rs. 11.8-0 per ton. But the 
learned Judge did not accept the evidence of 
Nadawala that it was agreed between the parties 
that the plaintiffs would not be entitled to 
refund of Bs. 11,200 which had been already 
paid by them. In his careful judgment, the learn, 
ed Judge pointed out, and in our opinion cor¬ 
rectly, that no such term was mentioned in 
the correspondence and was inconsistent with 
the bill dated 24th May 1943 whioh had been sub- 
mitted by the defendant firm to the plaintiff 
firm and that it was not referred to at all in the 
written statement. 

[ 10 ] The learned Judge also held that Behar 
Mining Company was ready and willing-to per. 
form their part of the new agreement but it was 
the Bagla Minerals Company whioh failed to 
perform the contraot either in its original form 
so long as it existed, or, as it was subsequently 
varied. 

[ 11 ] The plaintiffs failed to establish the 
case made by them in the plaint that the defen. 
dant3 had sold some of the ooal and misappro. 
priated the sale proceeds and the relevant issues 
were answered by the learned Judge in favour 
of the defendants. The defendants raised a plea 
of limitation whioh was negatived by the learned 
Judge. On his findings on the relevant issues the 
learned Judge dismissed the suit with oosts, and 
refused to grant any relief to the plaintiffs. 

[12] The suit as originally framed was insti. 
tuted on 19th May 1946 by the two Baglas men. 
tioned above. It was contended that they were 
not competent to maintain the suit in the 
absence of Nadadwala who was the third partner 
of the firm of Bagla Minerals Co. More than 
three years later, the plaint was amended on the 
application of the plaintiffs and the firm of 
Bagla Minerals Co., was added as a plaintiff 8 
During the pendenoy of the suit, Radhakissen 
Bagla died and in his place Rameshwarlal Bagla 
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u as substituted. T!ie plaint was actually amend¬ 
ed and re.verified on 12th July 19i8. 

[13] Learned counsel for the plaintiffs appel. 
lants, Mr. G. P. Kar, accepted the findings of 
the learned Judge and contended with consider, 
able force that in any event his clients were 
entitled to the refuud of Rs 8628-5-3 being the 
difference between rs. 11,200 which had been 
paid or advanced by the plaintiff firm and 
Rs. 2571-10 9 which is the total price of the coke 
supplied by the defendant firm. We are inclined 
to accept the contentions of Mr. Kar on this 
point, although the plaintiff's did not claim 
specifically in the plaint the refund of both the 
sums of Rs. iOOO and Rs. 7200. Mr. Arun Sen for 
the respondents urged that in view of the absence 
of a specific prayer in the plaint no refund 
should be allowed. We cannot accede to this 
submission as it would mean pushing technicality 
to absurd limits. The learned Judge, Clough J. 
was referred to Ss. 39, 64 and 75, Contract 
Act and also to a judgment of the Judicial 
Committee in Muraliihar Chatter jee v. Inter, 
national Film Co. Ltd., 70 I. A. 35: 47 C. w. N. 
497: (A. I. R. (30) 1943 P. O. 34). 

[14] That case is an authority for the pro- 
position that a contraot which may be "put an 
end to" under 8. 99, Contract Act, is voidable 
and S. 64 of the Act applies to cases of rescission 
under 8. 39. The right to recover damages in 
cases where the contract has been rendered 
‘voidable’ by the wrongful act of a parly thereto 
and has been rescinded by the other party is a 
right expressly conferred by the statute. In 
Muralidhar’s case, (70 I. A. 35: 47 C. w. N. 497: 
A. I. R. (30) 1943 P. C. 94), the appellant had 
wrongfully refused to perform his part of a con- 
tract entered into with the respondents, and the 
latter had rightfully put an end to the contract 
under S. 39 and they were held to be liable 
under S. 64 to restore to tbe appellant the.benefit 
received from him under the contract. The 
learned Judge was right when he observed that 
Mural idhar's case, (70 I. A. 35: 47 C. W. N. 497: 
A.I.R. (30) 1943 p C. 34 ), had no application to the 
facts of the present case. Clough J. pointed out 
that "the plaintiff’s pleadiog does not justify 
the making of a decree on the basis of a con¬ 
tract which has been rescinded resulting in right 
to a refund.” All that the Judicial Committee 
decided in that case was that where a party to a 
contract had elected to put an end to the con¬ 
tract under 9. 39, he is bound to return or restore 
any benefit or advantage that he had received 
under the contract although he can claim damages 
for the breach of the contract. A liability to 
make restitution attaches to the party who res¬ 
cinds or puts an end to a contract under S. 39. 


[15] In thi3 case there i3 no room for the in I 
vocation of S. 39 or S. 64, Contract Act. This ij 
not a case where one party had become entitled 
by reason of the other party’s default to put 
an end to the contract, nor is it a case where a 
contract has become voidable at the option of 
one party, under s. 64. But that is no reason: 
why the plaintiff firm should not get back the 
moneys which they had advanced when accord- 
to the learned Judge's finding a variation was 
agreed upon between the parties as aforesaid. 
There was no agreement that the defendant firm 
would be entitled to retain or to forfeit any part 
of Rs. 11,200 which had been advanced or paid 
by the plaintiff firm. In this state of things it 
would be contrary to equity and justice to refuse 
any relief to the plaintiff firm. Clearly they 
would be entitled to get back as. 11,200 less the 
price of coal or coke which had been supplied to 
them. Call it money bad and received or moneyi 
held by the defendant firm to the use of the! 
plaintiff firm or money due on failure of con¬ 
sideration, the defendant firm must repay the 
difference, viz. Rs. 8628-5-3 to the plaintiff firm, 
unless the suit is barred by the law of limitation. 
But tbe equities between the members of the 
plaintiff firm have got to be worked out in any 
event as described hereinafter. 

[ 16 ] Mr. Arun Sen contended that the learned 
Judge’s judgment was not correct on the ques¬ 
tion of limitation. In our opinion, Clough J took 
the correct view on this question and the suit 
was not barred by limitation under 8. 22, Limi- 
tation Act. That section reads as follows : 

"22 (1) Where, after the institution of a suit, a new 
plaintiff or defendant is substituted or added, the suit 
shall, as regards him, bo deemed to have been insti-t 
tuted when he was so made a party. 

(2) Nothing in sub-s (1) shall apply to a case where 
a party Is added or substituted owing to an assignment 
or devolution of any interest durmg the pendenoy of a 
6uit or where a plaintiff is made a defendant or a defen¬ 
dant is made a plaintiff.'* 

[17] All persons who have a joint cause of 
action must be impleaded before the period of 
limitation prescribed by the Act. When a suit 
is instituted within time by some of the persons 
who have a joint cause of action and othi-r per¬ 
sons are added as plaintiffs after the period of 
limitation, then the whole suit is barred as the 
original plaintiffs could only enforce their claims 
in conjunction with the added plaintiffs. Ram • 
sebukv Ram Lai Koondoo , Gcal 816: (8C.L.B. 
467). Mir Tapurah v. Gopi Narayan , 7 0. L. J. 

261 .. . . 

[ 18 ] It sometimes happens that a suit is in¬ 
stituted by some persons and later on it appears 
that other persons who were necessary parties 
must be joined. In such a case additional parties 
may be impleaded but with regard to the parties 
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subsequently added the suit is to be treated as if 
it was instituted on the day when they were 
actually made parties. It is a just rule, because 
a person who may have a clear right against 
another by lapse of time should not be made to 
lose such rights for no fault of his. Section 22 
was enacted with a view to safeguard such a 
right. 

[19] Here the suit had been properly consti¬ 
tuted at the date of its institution, because all 
the necessary parties had been impleaded. Really 
the addition of the plaintiff firm was not neces¬ 
sary as all the members of that firm were on 
the record either as plaintiffs or as defendants. 

[ 20 j In our opinion this case is covered by 
Bustomji Aspandyarji Sethna v. Sheth Pur¬ 
shottamdas Chaturdas, 25 Bom. 606 : (3 Bom. 
L. B. 227), where Jenkins C. J. passed a decree 
in somewhat similar oircumstances. A Division 
Bench of this High Court has held that the rule 
that the same man cannot be the plaintiff and 
the defendant in the same suit loses muoh of its 
force in India where the Courts are Courts of 
Equity and when all the parties are before the 
Court and their rights can be determined and ad- 
justed: Mahomed Faiz Chotodhury v. Upendra 
Lai Singh .Roy, 2 I. o. 597 (Cal.). 

[Si] In the Bombay case the plaintiff, one 
Furshottamdas Chaturdas, describing himself as 
the owner of the firm of Oordhandas Bhagwan- 
das, instituted a suit against bis son Nagindas 
and bis co-partners who carried on business in 
partnership in the name of Fathak Shanghavi 
& Co. Nagindas along with his father Purshot- 
tamdas were members of a joint Hindu family 
and were equally interested in the firm of Qor- 
dhandas Bhagwandas. The trial Court passed a 
decree for the amount olaimed by Purshottam- 
das against the defendants in respect of advances 
made by the firm of Oordhandas Bhagwandas to 
the firm of Pathak Shanghavi & Co. Two of the 
defendants appealed. Pending the appeal the 
plaintiff died and hia son the defendant Nagin- 
das was substituted in his place. Thus, Nagindas 
was interested both as a oreditor and debtor. 
Jenkins C J. held that as all the parties inte¬ 
rested were before the Court either as plaintiffs 
or as defendants, the Court should adjust and 
determine their rights in accordance with justioe, 
equity and good consoienoe. 

[32] Pursbottamdns and Nagindas had eqnal 
shares in the firm of Oordhandas Bhagwandas 
and the learned Chief Justice held that the trial 
Court should have made a declaration that they 
were entitled to the amount advanoed in equal 
Bbares and that it ought to have passed a decree 
that one moiety thereof should be paid to Pur- 
shottamdas and the other moiety treated as an 


item to the credit of Nagindas in the accounts 
of the partnership of Pathak Shanghavi & Co. 

[23] The situation became complicated because 
on Purshottamdas’ death pending the appeal 
Nagindas as his heir had become the sole plain¬ 
tiff. The Court of appeal did not pass a decree 
in his favour even in respect of the half share of 
Purshottamdas, but only declared that for thi3 
amount also Nagindas was entitled to credit in 
the partnership accounts aforesaid. 

[24] Jenkins C. J. followed Bosanquet v. 
Wray, (1816) 6 Tauntan 597 : (16 R. R 677) and 
pointed out that where an individual is a 
common partner in two houses of trade, no 
action can be brought by one house against the 
other house upon any transaction between them 
while such individual is a common partner. The 
learned Chief Justice observed as follows: 

‘•This doctrine is founded on the elementary rule of 
procedure, too often disregarded in this country, that 
the same individual, even in difiorent capacities, can 
not be both a plaintiff and a defendant to one and the 
same aotioD. While, however, at Common Law this rule 
led to the result we have indicated, the Courts of Equity 
surmounted this difficulty. Though they observed 
strictly the rule that a man cannot be both plaintiff 
and defendant, thoy did not allow it to stand in the 
way of doing justice between the parties; for, provided 
all interested were before the Court either as plaintiffs 
or as defendants, they adjusted and determined their 
rights. This is aptly exemplified in Luke v. South Ken- 
sinoton Hotel Company, (1879) 11 Ch. D. 121: (4S L. 
3. Ch. 361). 

“Similarly, wo think the fact that Nagindas was in¬ 
terested both as oreditor and debtor cannot stand in 
the way of our adjusting the rights of the parties in 
accordance with the enjoined rule of justice, equity 
and good conscience. To learn the goal to whioh that 
guiding principle should direct our steps it will be well 
to consider separately what the rights first of Purshot- 
tamdas. and then of Nag'ndas, would have been bad 
the money advanced been in eaoh case his alone. Now 
if Purshottamdas had been the solo creditor, he dearly 
could have recovered the amounts in a suit properly 
framed for that purpose : bad the advance been out of 
Nagindas’ separate moneys, a suit to recover that 
money would not have lain; for one partner cannot 
sue for money lent by him to a firm of whtoh ho is a 
member, as the advance would be but an Itom in the 
partnership aoonunt. 

“This wo think gives a due to the proper equitable 
prinoiplo to ba applied here. First, we must determine 
the shares in whioh Pursliotamda9 and Nngindas wore 
interested In the firm of Gordhandas Bhagwandas. In 
some cases this might bo a matter of considerable 
difficulty, but not In the present Instance; for It is not 
questioned that the two were equally interested in this 
firm aDd we think we are entitled to take that as the 
basis of adjustment. 

‘ That it is within the power of the Court to adminis¬ 
ter oqultv on these linos is we think, to be Inferred from 
Pitrcy v. Fynney, (1871) 12 Eq. 69 : (40 L. J. Oh. 
404) Therefore, we think there should In the lower 
Court have been a dedaration that Pnrehottanidas and 
NaglndaB were entitled to the amount advanoed In 
equal shares and a decree, that one moiety thereof 
should be paid to Porshoitamdas, and the other moiety 
treated as an item to the credit of Nagindas in the 
partnership accounts." 
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f-5] In our view it is within thepower of 
-his Court to administer equity between the 
parties on the lines suggested by Jenkrns C. J. 
in the above case. There is a recent judgment of 
the Judicial Committee in Monglubai v. Coo. 
verji, CG I. A. 210 : (43 C. W. N. 869 : A. I. B. (26) 
1939 P. c. 170), where some of the partners sued 
as plaintiffs and others were joined a3 defen. 
dants. As all the parties interested were before 
the Court, judgment was given in favour of all 
the partners. 

[ 26 ] The two Bagla plaintiffs have each 4 as. 
3 pies share in the plaintiff firm and Nadad. 
wala has 7 a3. 6 pies share therein. These shares 
are undisputed. There would be a declaration 
that the two plaintiffs and Nadadwala as part, 
ners of the firm of Bagla Minerals Co. are entit¬ 
led to Rs. 8,623-5 3 in the above shares. Out of 
this amount Rs. 4,592.12-9 being eight annas six 
pies’ share thereof, should be paid by the defen. 
dants to the Bagla plaintiffs and the balance 
being Rs. 4045-8-6 should be treated as an item 
to the credit of Nadadwala in the partnership 
account of the defendant firm of Behar Mining Co. 

[27] It was contended by Mr. Sen that the 
judgment of Jenkins C. J. in the Bombay case 
is no longer good law in view of o. 30, R. 9, in 
the Civil P. 0. of 1908. That rule reads as 
follows: 

"Tbi3 order shall apply to suits between a firm and 
one or more o( the partners therein and to suits bet¬ 
ween firms having one or more partners in common; 
bnt no execution shall be issued in such suits except 
by leave of the Court, and, on an application for leave 
to issue snch execution, all such accounts and inquiries 
may be directed to be taken and made and directions 
given as may be just." 

[ 28 ] In our view, this Rule does not in any 
way affect the soundness of the judgment of the 
learned Chief Justice in the Bombay case. 
Rule 9 of 0. 30 reproduces R. 10 of o. 48-A of 
the Rules of the Supreme Court in England. It 
simply provides that suits between a firm and 
one of its members or suits between two firms 
with common partners can be instituted in the 
firm name provided the firms carry on business 
in British India. But no execution will be levied 
in such a suit except by leave of the Court. 
In our opinion, the safeguard introduced against 
execution of decree in a suit coming within the 
scope of R. 9 is meant to secure an equitable 
adjustment of the rights and liabilities of the 
partners inter se as indicated by Jenkins C. J. 
in the above case. In the "Yearly Practice” it is 
pointed out that this rule did not alter the sub¬ 
stantive law as it existed before the enactment 
of the rule. We agree with this view and in our 
opinion nothing in R. 9 prevents the Court from 
making an order so as to give appropriate relief 
[when all the necessary parties are before it. 


A. I.R. 

[29] One of the original plaintiffs Radhakissen 
Bagla is dead and it is conceded that his son 
Rameshwarlal who has beeD substituted in his 
place i3 not entitled to his share of the decretal 
amount except on the production of a Succes. 
sion Certificate. The appeal is allowed and the 
decree of Clough J. is set aside. There will 
be a decree for Rs. 2291-6-4* in favour of Ram- 
nivas Bagla. There will be a further decree for 
the said sum in favour of RameshwarLal Bagla, 
but he must produce a Succession Certificate 
before the decree is finally completed. The 
defendant Nadadwala will b9 entitled to credit 
for the sum of Rs. 4045-8-6 in the partnership 
accounts of Behar Mining Co. 

[30] It is conceded by Mr. Ear that Bagla 
Minerals Co. which was added as plaintiff 3 
in the year 1948 need not have been made a 
party a3 all the persons interested in that firm 
were already impleaded in this suit and were 
before the Court. If that firm was a necessary 
party on the date of the institution of the suit, 
then the suit would have been barred under 
S. 22 , Limitation Act. But Mr. Ear concedes 
that the addition of the firm was superfluous 
and he ha3 proceeded on the footing that the 
firm need not have been made a party. There, 
fore, there will be no decree in favour of that 
firm. 

[31] The appellants will be entitled to one 
half of the costs of the lower Court and one 
half of the costs of this appeal. Certified for two 
counsel. 

Harries C. J— I agree. 

D.H. Appeal allowed. 
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Harries C. J. and Chattebjee J. 

In the mailer of Tripura Modern Bank 
Ltd.\ Her Highness Maharani Regent Moha - 
debi of Tripura and others — Appellants . 

A. F. 0. 0. No. 42 of 1949, D/- 26th April 1949, 
from judgment of Sarkar J., D/- 1st March 1949. 

(a) Interpretation of Statutes — Restrictions in 
heading. 

The natural meaning of the clear words of an enact¬ 
ment should not be cut down by reading into the same 
any restrictions derived from the heading. [Para 6] 
Annotation : (*44*Com.) Civil P. 0., Pre. N. 10. 

(b) Interpretation of Statutes — Retrospective 
effect — Vested rights should not be affected by 
giving such effect - Enactment dealing with pro¬ 
cedure applies to pending actions — Appellate 
Court can give effect to remedies introduced by 
statutes pending appeals. 

It Is a well settled rule of construction that a res- 
trospective operation i3 not to bo given to a statute so 
as to impair an existing right or obligation. But the 
law is different with regard to matters of procedure 
and enactments dealing with procedure apply to pend¬ 
ing actions unless a contrary intention is expressed or 
clearly implied. [Para 14] 
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Therefore an appellate Coart Is entitled to give 
effect to remedies intriduced by enactments parsed 
pending app**ai .B jt it man g ve effect to the eame 
law re^ardmg v^'ed ngbis as that which w&9 in force 
at the time tb« Ciart o! first instance dealt with the 
matter [Para 11] 

An totation : (’44-Com.) Civil P. C., Pre. N. 3. 

(c) Ba king Companies Act (1949), S. 45 — 
Banking C >mpanies (Control) Ordinance (1948), 
Cl. 1 * - Scop** and applicability - Section 45 oi 
•Banking Companies Act, 1949, la retrospective. 

Eilner 8 4 >, Banking Companies Act 1949 or 
Cl. 12. Banking Companies (Control) Orlinance, 1948 
Iota not .fleet vested righto or substantive law, bat 
deal wiih the mode and method in whi rh persona who 
want a scheme to be a pur *v^d by the Court have to 
appr>aoh the company lodge in order to obtaia Jbe 
appropriate ord*-r, Tneref »r* provisions either with 
regard to certificate or report from a bank or any other 
authority are merely auxiliary to me substantive right 
which o&d been oinferred oy S. 153. Companies Aot 
a» d in tnat view S. 45. Banking Companies Act. 1949 
woo d b* restrc»pnc*ive. [Para 13a] 

Tb-refore wh-re a creditors’ application under 
S. 159, Compan es Act for the consideration of a 
scheme for a banking company was dismissed on the 
groand that it <roa not accompanied by a certificate of 
Vbo Reserve Bank as required under Cl 19, Banking 
Companies lOontrol) Ordinance of 1948, the appellate 
Coart before which the appeal agamat tnat order was 
pending when the Ba-king ompanie# Aot 1949, which 
disposed wth in* nwcsaany f »r saob a certificate b* a 
condition precedent to the application came into force, 
can give effect to it and hold mat the application was 
properly instituted: Oaw laxo referred. [Paras 13a. 15] 

SaraJ C. Dose and R Oh udhury — for Appellants. 

I H. If. Vanyal — for ttespondents. 

Chatierjee J. — Thia is an appeal from a 
judgment oi Barker J dated 1st March 1949 , 
whereby he dismissed an application presented 
by a number of oreditore of the Tripura Modern 
Banh Ltd., under 8.153 Companies Act. 

[21 Thia Bank had a subscribed capital of 
as. 22 , 60.000 and a paid up capital of Ra, 15,54 000. 
It was made a eohednled bank in the year 
1946, bat it got into difficulties thereafter. In the 
petition it was stated mat by reason of various 
difficulties and the ohange in the political situa. 
tion the business of the company was affected 
and it had to meet liabilities to tue extent of over 
two ccores of rupees Owing to the suspension 
of business of a number of banka in Calcutta 
wbioh ware also scheduled banks, the company 
was nnahle to meet heavy demands and it was 
not possible for tbe bank to make farther pay. 
mente without realising its investments. 

[3] The petition discloses that the situation 
is really serious. The liability of the Bank on 
the date of the presantation of the petition was 
over two crores and three lacs of rupees and it 
says that it has assets valnnd over two orores 
and fifteen lace of rupees. Bat these faate have 
got to be ascertained on proper materials. Its 
cash balance is practically exuausted and it had 

tt8 ° 0M ‘ 


tion for a moratorium under S. 277 (n), Companies 
Act. The Court admitted the petition and ad- 
jonrned the same till 24th January when a petition 
for winding up of the bank was fixed for hearing. 

[4J On 24th January the Court made an order 
for winding up and appointed a member of the 
Bar as liquidator. Thereafter the present petition 
tinder S. 153 was put forward for the considera¬ 
tion of a scheme by Her Highness Maharani 
Regent of Tripura and sixty-seven other creditors 
whose total claims amounted to over ten laos of 
rupees. 

[6] The main difficulty in the way of the 
petitioner was cl. 12 . Banking Companies 
(Control) Ordinance, 4948 (ordinance No. xxv 
[25] of 1948). Under Ol. 12 : 

“Notwithstanding anything contained in any law for 
the time being n force — (a) no Court shall entertain 
an application for sanctioning a compromise orarrange- 
mrot between a banking company and its creditors .... 
nnle'9 the application made in respect thereof ia 
accompanied by a report of the Reserve Bank certifying 
that such compromise or arrangement is not detrimental 
to the interests of tbe depositors of such company.” 

Sarkar J. in a very careful judgment 
dealt with the arguments put forward by Mr. 
S. C. B»se in support of the application. Mr. 
Bose contended that on a proper construction 
Ol. 12 was restricted to an application for 
sanctioning a scheme or compromise resulting 
in an amalgamation and to amalgamations by 
banking companies outside Court. There was 
some justification for putting forward this argu¬ 
ment on the part of Mr. Bose, because ol. 12 had 
a heading whioh was in the following terms : 
"Restrictions on amalgamation." 

[6] After considering the relevant authorities 
cited before him Sarkar J. held, and in my 
opinion rightly, that the heading was somewhat 
misleading and he refused to out down the 
natural meaning of the clear words of the enaot- 
ment by reading into the same any restrictions 
derived from the heading. The learned Judge 
pointed out with considerable force that if the 
Court was to accede to Mr. Bose’s contention, 
it would make ol. 12 practically nugatory. In 
oar opinion Sarkar J. was justified in refusing 
the application as he did, in view of the Ordin. 
anoe then in foroe, 

[7 ] Oq appeal, it was contended by Mr. 
S. C. B »se on behalf of the appellants that in 
view of the ohange in the law the Oonrt of appeal 
is entitled to take into consideration the legisla. 
tive ohanges effected after the decision given by 
Sarkar J. Pending appeal the law on the point 
has been changed and now an application under 
8 168 can be entertained by the Coart without 
any report or oertifioate ol the Reserve Bank ol 
India. Toe alteration in the law waaeffeoted by 
tbe Banking Companies Aot, 1949 (Aot x [i(fl 0 f 
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1949) which received the as3ent of the Governor- 
General on 10 th March 1949. According to its 
preamble it is an Act to consolidate and amend 
the law relating to banking companies. Under 
S. 45 of this Act 

“Notwithstanding anything contained in any law for 
the time being in force — (a) no Court shall sanction 
a compromise or arrangement between a banking 

company and its creditors.unless the compromise 

or arrangement is certified by the Reserve Bank as not 
being detrimental to the interests of the depositor of 
such company." 

[8] . In support of his contention Mr. Bose 
referred to a judgment of the Federal Court 
in Lachmeshwar Prasad v. Keshicar Lai 
1940 F. C. R. 84 : A. I. R. (28) 1941 F. C. 6 . 
In that case the Patna High Court had dec¬ 
lared S. 11, Bihar Money-lenders Act (Act III 
[3l of 1938) to be ultra vires. An appeal was-pre- 
ferred to the Federal Court. During the pendency 
of the appeal in the Federal Court, the Bihar 
Moneylenders Aot (III [3] of 1938) was repealed 
and re-enacted as Act vii [7] of 1939. The ap¬ 
pellants before the Federal Court sought to claim 
the benefit of the change in the legislation, that 
is, S. 7 of the Act of 1939. The learned Advocate- 
General of India, Sir Brojendra Mitter, urged 
that the Federal Court ought not to take any 
notice of the legislative changes which had 
supervened since the decision on appeal was 
given; but the Federal Court declined to accede 
to his argument and took into consideration the 
subsequent legislative alteration. The learned 
Judges pointed out that the hearing of an appeal 
under the procedural law of India is in the nature 
of a re-hearing and therefore in moulding the 
relief to be granted in a case on appeal the ap- 
pellate Court is entitled to take into account 
facts and events which have come into existence 
after the decree appealed against. An appellate 
Court is competent therefore to take into account 
legislative changes since the decision in appeal 
and its powers are not confined only to see 
whether the lower Court’s decision was correct 
according to the law as it stood when its decision 
was given. Accordingly the Federal Court gave 
effect to 8. 7 of the Act of 1939 and the appel- 
lants were given the benefit of that section. It 
is to be observed, however, that the latter Bihar 
Act had in terms been made retrospective and 
therefore the Federal Court was in a position to 
give effect to the law as enaoted by the later 
statute. 

[ 9 ] Mr. H. N. Sanyal, learned counsel for the 
liquidator, has pointed out with considerable force 
that the position is different when the later enact¬ 
ment is not made retrospective. He referred us to a 
judgment of Lord Wright in Inre a Debtor (No. 
490 of 1935), (1936): Ch. 237: (105 L. J. Oh. 129). In 
that case the argument rested upon a construction 


of the Bankruptcy statutes. Under s. 125, sub- 
s. (1), Bankruptcy Act of 1914 : 

‘Every married woman who carries on a trade or 
business, whether separately from her husband or not, 
shall be subject to the bankruptcy laws as if she were a' 
feme sole." 

A married woman entered into a large num- 
ber of speculative Stook Exchange transac¬ 
tions with the petitioning creditors and was 
indebted to a very large extent. The creditors 
obtained judgment against her. The creditors 
then petitioned for a receiving order. The debtor 
disputed the petition on the ground that she wa3 
a married woman who was not carrying on a 
trade or business within the meaning of S. 125 of 
the Act of 1914. The Begistrartion held that the 
transactions in which the debtor had been engaged 
constituted the carrying on by her of a business 
within the meaning of S. 125 and made a receiv- 
ing order against her. Then an appeal was pre¬ 
ferred. During the pendency of the appeal, the 
Law Reform (Married Women and Tortfeasors) 
Act, 1935 was passed. It was provided by S. 1 (d) 
of the Act of 1935 that a married woman shall be 
“subject to the law relating to bankruptcy in all 
respects 83 if she were a feme sole’’. By sch. II 
of that Act S. 125, Bankruptcy Act of 1914 was 
repealed and by S. 4, sub-s. (l) it was provided as 
follows: 


“Nothing in this Part of this Act shall .... enable 
iny judgment or order against a married woman in res- 
ject of a contract entered into or debt or obligation 
ncurred before the passing of thie Act, to bo enforced 
n bankruptcy ...” 

[ 10 ] The Court of Appeal held that the Regis- 
;rar was right in holding that the transactions 
n question constituted the oarrying on by the 
lebtor oi a business within S. 125 (l) of the Act 
if 1914. An argument was advanced before the 
Court of Appeal on the basis of the new legisla¬ 
tion which altered the law. Lord Wright in 
segativing that argument observed as follows: 

•‘The same reasoning would, I think, justify the 
3ourt in proceeding under S. 125, Bankruptcy Act, 
L914, even though the bankruptcy proceedings were not 
:ommenced until after the Act of 1935 came in 
deration so long as the act of bankruptcy was anterior 
to that Act. Counsel for the debtor relied on QuiUer v. 

Maple son. (1882) 9 Q. B. D. « 2 •' (5 . 2 . 1,1 i.? ® tt e r8 
rhat. however, was a case merely dealing with matters 

of procedure or remedies to which a r ? 

plies. It is not necessary to quote any ft “ thor ‘ ty .' or ,‘ h ‘J 
distinction save what was said by Jessel M. ,n /" r . 
Joseph Suche & Co., (1875) 1 Ch. D. 43 : (45 L J. Cb 
12): 'It is a general rule that when the Legi;W«« 
alters the rights of parties by taking away or ““jjjjj 
any right of action, its enactments, uules in 
terms they apply to pending actions do»not J h ‘ 
It is said that there Is one exception to that rule, 

namely, that where enactments merely afiect proccdare 

and do not extend to rights of action, they have been 
held to apply to existing righfci, and it« ««“ 
here that the alteration made by this seotlon M-* 
S. 10, Judicature Act, 1875) Is within that fnot 
am of opinion that it is not. This is an alteration no 
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merely in procedure, but in tbe right to prove for a 
debt which is not distinguishable in substance from a 
right of aotion before winding up, being simply a legal 
proceeding to recover a debt against a company in 
liquidation.. 

“Thu9 while an Appellate Court is able, and bound, 
to give efiect to new remedies which have been intro¬ 
duced by enactments passed altec the order appealed 
from was made by tbe Court of First Instance, yet with 
regard to substantive rights it is well established that 
the Appellate Court mast give effect to tbe same law as 
that which was in force at the date of tbe earlier pro¬ 
ceeding.” 

[ll] With great respect we agree with what 
Lord Wright said in the above case. An appe!. 
late Court is entitled to give effect to remedies 
introduced by enactments passed pending appeal, 
but it mu3t give effect to tbe same law regard- 
mg vested rights as that which was in force at 
the time the Court of first instance dealt with 
the matter. 


[ 12 ] Mr. Bose conceded that the views ex- 
pressed by Lord Wright were applicable to the 
interpretation of Indian statutes. The real ques¬ 
tion we have got to decide is whether thi3 is a 
matter of procedure or remedy or a matter 
affecting the substantive rights of parties. Learn- 
ed counsel for the Liquidator, Mr. Sanyal, urged 
that on a proper oon3truotion of cl. 12 of the 
Ordinance of 1948, the jurisdiction of the Court 
was taken away and this Court had no power 
or authority to entertain any application for 
sanctioning a compromise and that the certificate 
of the Reserve Bank was a condition precedent 
to the acorual of the right on the part of tbe 
company or the creditors concerned to approach 
the Couct with an application for sanotioniDg a 
aoheme or an arrangement. Mr. Bose on the 
other hand argues that it is really a question of 
procedure or remedies and the appellate Court 
is able and bound, in the words of Lord Wright, 
to give effect to the new remedies which have 
been introduced by the later legislation passed 
in 1919 which really removed tbe fetter whereby 
a certificate of the Reserve Bank was made a 
oondition precedent to the Court’s entertaining 
a petition for sanctioning a compromise or an 
arrangement. 


[183 In my view, the correct law was laid 
down in a judgment of the Judge ordinary in 
Watton v. Watton, (1866) L. B. 1 p. 227:(86 L. j. 

Mat. 96). There the learned Judge observed as 
follows: 

"And although a suitor may have a vested rioht to a 
decree, the mode and method in whloh he U to ap- 

0rdM t0 obtain “• ‘he time 
within whloh that or any other step In the cause is 
to be taken, are merely auxiliary to that right, and 
^/hanged, either by the legislature or by the 
roles and orders of the Court, without any infrinae- 
meat of the right itself.” ® 


[ 18 a] In that case the learned Judge observed 
Ithafc the later statute applied to pending aotions 


as it really dealt with the mode and method in 
which a litigant was to approach the Court. In 
my view the relevant sections of the above 
statutes do not affect vested rights or substan¬ 
tive law, but deal with tbe mode and method in 
which persons who wanted a scheme to be ap¬ 
proved by the Court had to approach the 
company Judge in order to obtain the appro¬ 
priate order. Therefore provisions either with 
regard to certificate or report from a bank or 
any other authority were merely auxiliary to the 
sub3tantive right which had been conferred by 
S. 153, Companies Aot. In that view the later 
legislation would be retrospective. 

[u] The rule of construction is well settled. 
Retrospective operation is not to be given to a 
statute so as to impair an existing right or obli¬ 
gation. But the law is different with regard to 
matters of procedure. In re Athlumney, ( 1893 ) 

2 Q. B. 517 : (67 L. j. Q. b. 936). No person has 
a vested right in procedure and if the Legislature 
alters the mode of procedure a litigant has to 
proceed according to the altered mcde. Enact- 
ments dealing with procedure apply to pending 
actions unless a contrary intention is expressed 
or clearly implied. 

[15] In this case no existing rights or obli¬ 
gations are being impaired. With a view to 
meeting the emergency caused by a series of 
bank crises the Ordinance was enacted so as to 
help the Court with some prima facie evidence 
in the form of a certificate reoommending the 
favourable consideration of a aoheme. But that 
report or certificate was not binding on the 
Court. In my opinion the later statute which 
dispenses with such certificate at the initial stage 
does not impair or abrogate any substantive 
right but deaL with the method or manner of 
invoking the Court’s jurisdiction under S. 163 
Companies Aot. Braund J. in the oase oi 
Benares Bank Ltd. v. Shri Sri Prakasha 
Bhagawan Das, a. I. b. (33) 1946 ALL. 269 : 
(i.l.r, (1946) ALL. 46i) had to oonsider the effect'' 
of the amendment of 8. 285 (l), Companies Aot by 
Act xxii [ 22 ] of 1936. The learned Judge observ- 
ed that the real question was whether there was 
an alteration of substantive law as opposed to a 
mere law of procedure, that is, whether there was 
an intention adversely to affect the subjeot in the 
sense of depriving him of some aocrued right or 
interest. If it is a mere alteration of procedure, 
then the Biatute is retrospective. But if it is a 
question of taking away the aoorued right or 
interest of the subject, then the statute should 
uot be given retrospective effect. 

[ 16 ] In my view the later statute of 1949 has 
not abrogated or taken away any vested or 
aoorued right. It has only regulated procedure 


241 Calcutta 


Rajani Kanto v. Dayal Chand (Roxburgh J.) A. j, g, 


and there is no alteration of the substantive law 
on the subject affecting the rights of parties. 

[ 17 ] I would refer to a judgment of Sir 
Charles Sargent C. J. and Candy J. in Bah 
krtshna Pandharinath v. Bapu Yesaji, 19 Bom. 
201 Under 8. 251, Civil P. C. of 1882 uncertified 
adiustments could not be recognised by any Court. 
Th*t section was altered by S. 27, Amending Act 
oi 1S38 by which uncertified adjustments could be 
recognised by Courts other than the Court execut¬ 
ing the decree. The question was whether the later 
statute was applicable to adjustments previous to 
the Amending Act. The learned Chief Justice 
held that the effect of that section was to alter 
the practice or procedure of the Code. The ordi¬ 
nary rule is that changes in matters of procedure 
are retrospective. The same principle is appli¬ 
cable here and as the rights of parties are not 
being taken away or impaired, it i3 our duty to 
give effect to the subsequent change in the law 
relating to procedure and the appellants should 
be given the benefit of S. 45 of Act X [10] of 1919. 

[ 18 ] The order of Sarkar J. is set aside and 
this case will go back to the learned company 
Judge, Sinha J., who will give the appropriate 
directions with regard to the necessary adver- 
ti^m-nts and the summoning of the requisite 
meetings. 

Uej The Official Liquidator will be entitled 
to the costs of this appeal as between attorney 
and client. Mr. Bose’s clients will bear their own 
costs of this appeal. Certified for two counsel. 

[ 20 ] An order for stay was granted by this 
Court which only asked the liquidator not to 
distribute the assets nor to sell any furniture. 
But otherwise the liquidator was to function as 
suoh. There is a question as to whether advertise, 
ments with regard to winding up should be 
forthwith published or not. Necessary directions 
will be obtained from Sinha J. in that behalf. 

HarrieB C. J. — I agree. 

M.K.S. Order accordingly - 

k » ■ —i » ^ 

* A. I. R. (37) 1950 Calcutta 2M [C . N. 84.] 

Roxburgh J. 

Rajani Kanto Das — Petitioner v. Dayal 
Chand De and others—Opposite Party. 

Civil Rulo No. 1260 of 1949, D/• 13-1-1950, from 
ordor of Sm. 0. 0. J., Calcutta, (Before the Registrar's 
Bench) D/- 4-8-1949. 

(a) Presidency Small Cause Courts Act (1882), 
S. 41 _ Proceedings under Chap. VII, are not a 

suit. ®] 

Annotation : (’46 Man.) Pre3. Sm. Cause Courts 

Act, S. 41 N. 1. 

*(b) Presidency Small Cause Courts Act (1882), 
S. 48 — Decree for ejectment against tenant — 
Remedy of sub-tenant claiming under S. 11 (3), 
West Bengal Act XXXVIII [38] of 1948 -Procedure 


—Civil P. C. (1908), S. 141—Houses and Rents — 
West Bengal Premises Rent Control (Temporary 
Provisions) Act (XXXVIII [38] of 1943), S. 11 (3). 

Where, in a proceeding under Chap. VII, for recovery 
of possession, a decree for ejectment is passed against a 
tenant, a sub tenant, who considers that by virtue 0 ! 
S. 11 (3), West Bengal Premises Rent Control (Tempo¬ 
rary Provisions) Act (1948) he is in no way bound by 
the order, cannot apply for rescinding or varying the 
decree under S. 11 (3) and S. 8, West Bengal Aot and 
for staying of the execution. The oorrect procedure for 
the sub tenant to follow is to come to the Court under 
the appropriate provisions of O 21, Civil P. C„ which 
provisions are automatically brought into operation by 
S. 48. [Para 10 ] 

Annotation : (’44-Com) Civil P. C., S. 141 N. 2. 
(“46-Man.) Pres. Small Causes Court’s Aot, S. 48 
N. 1. 

Sarat Chandra Jana and Binodlal Ohosh 

— for Petitioner. 

Apurbhadhan Mulcherjee Narcndra Nath Banerju 
and Sushil Kumar Banerjce— for Opposite Party. 

Order—This is a Rule obtained against an 
order of the Registrar of the Court of Small 
Causes, Calcutta, rejecting an application before 
him by a sub-tenant. There was a proceeding 
by Dayal Chand Dey and Murari Mohan Dey 
under Chap. VII, Presidency Small Cause Courts 
Act, 1882 , against Baidynath Seal, in which an 
order was passed on 13th July 1949, thus; "By 
consent the suit is decreed with costs." 


[ 2 ] The petitioner claims to be the sub-tenant 
of Baidyanath Seal and considers that in effeot 
he cannot be removed from the part of the pre¬ 
mises which he holds as a sub-tenant under 
Baidyanath Seal in view of the provisions of 
B. 11 (3), West Bengal Premises Rent Control 
Act, 1948 . He also in his application made some 
reference to S. 18 of that Act (whioh appears, to 
me to have no bearing on the present question 
at all) and made a number of somewhat strange 
prayers which it is not necessary to set out; bnt 
bis principal prayer was that a notice be issued 
on the opposite party, namely, the plaintiffs and 
Sefendant in the proceeding under Chap vil 

'lo show cause why the applicant, the lawful sub tenant 
under the defendant, should not be deemed to be a 
lenant direct under the plamtifls and the deoree paB»ed 
without the knowledge of the applicant be resomded 
or varied under S. 11, cl. (3) and S. 8, West Bengal 
Premises Rent Control Act, 1948 and In the meantime 
all further proceedings and execution be etayod in the 
moantime.” 

[ 3 ] The learnd Registrar has remarked in bis 

° r, 'Afl there is no special provision that the substantive 
right granted to a sub-tenant under S H (3) West 
Bengal Premises Rent Control Act, 1948 can be enforced 
by an application in this Court, the Small Causo Court 
cannot entertain the matter." 

[ 4 ] He has stated further that "the applicant 
has, therefore, to bring a regular suit in the 
Hon'ble High Court and obtain an order staying 
delivery of possession ..He granted a short 
stay to give the applicant time to file his suit. 
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[5] It would seem that perhaps through some 
misunderstanding of the effect of the provisions 
of S. 16, West Bengal Premises Rent Control 
Act, the Registrar has come to believe that eome 
alteration has been made in the provisions of the 
Act so that the Court now has a power to try a 
a suit for ejectment; otherwise it is not easy to 
understand why the order is passed in the form 
quoted above that the suit was decreed by con. 
sent The position has been discussed in the 
case of Amulya Ratan v. Meghmala Dutt % 53 
0 . w. n. 474 . The proceedings under chap. Vll, 
are not a suit and indeed, 8.14 of the Act, under 
whose provisions power can be conferred on the 
Registrar to deal with such proceedings, specially 
provides that for the purpose of that section 
only that shall be deemed to be a suit. The 
point i9 of some importance in considering whe¬ 
ther the learned Registrar is correct in saying 
that there is no provision that rights of the sub- 
tenant under s. ll (3), We9t Bengal Premises 
R«nt Control Act can be enforced by an applies, 
tion in the Court of Small Causes. 

[6] In my opinion, the matter is provided fo r 
in 8. 48, Presidency Small Cause Courts Act« 
whioh lays down that in all proceedings under 
chap, vn, the Small Cause Court shall 
* ^ ma ? and except as herein otherwise pro¬ 
vided follow iho procedure prescribed for a Court of 
flret Instance by the Code of Civil Procedure.’ 1 

Ordinarily, tho Small Cause Court by virtue of 
the provisions of S. 19 (d) of the Act, whioh bars 
the Court’s jurisdiction in suits for recovery of 
Immovable property, has nothing to do with 
immovable property either in suits or in execu- 
tion. But there are some special provisions in 
the Act which do result in the Court having 
some jurisdiction in respect of immovable pro¬ 
perty. One provision is' B. 28 dealing with a 
matter of structures attached to immoveable 
property and other provisions are in Ohap. vil. 
Chapter vm also relating to distresses gives 
special procedure for the recovery of rent due 
which, at any rate, briDga the Court in its pro- 
ceedtng m the same relation with immovable 
property. It seemB to be a fundamental necessity 
of natural justice that the party who is not 
hound by the proceeding in a Court should not 
bo deprived of his possession of property by any 
act of that Court. As a corollary it is natural to 
hnd provision that any person who considers 
that he is not so lonnd will have an opportunity, 
u ho finis he is affected by the orders of the 
Court, to come before tha Court and at least to 
air his objection.' 

. M tha or(Jer of the learned Registrar, as 
given m the present form, is oorreot, then the 
provisions of the law relating to the procedure 
of the Presidency Small Cause Court are suoh 


that the sub-tenant, although he contends that he 
is in no way bound by the order of the Court, 
cannot be heard by the Court. In my opinion, 
the view of the Registrar is not correct. 

[8] The provisions of the Presidency Small 
Cause Courts Act as regards the procedure are 
unfortunately in a somewhat jumbled condition. 
Some attempt has been made to clarify matters 
by the issue in January last year by this Court 
of Rules of practice and procedure and the like 
made under the appropriate provisions of the 
Presidency Small Cause Courts Act and the 
Code of Civil Procedure. In the case of the 
ordinary Courts, a person in the position of the 
present applicant would come before the Court 
with an application under o 21 R. 97. or rather 
93, or R. 100 and his objection would be heard. 

It i3 probable, as Mr. Mukherjee points ont, that 
ordinarily in tbe case of sub-tenants the result 
would be that his application would fail on the 
ground that it would be held that he was bound 
in any case by the deoree against his lessor, but 
at any rate there is a procedure provided by 
whioh he at least can have his objection heard / 
by the Court to the order which, if enforced, 
will dispossess him. In the rules framed under 
S. 9, Presidency Small Cause Cou*ts Act, there 
is provision for such a procedure in the speoific 
oase of a claimant to struotures dealt with under 
S. 28. I refer to the rules in ohap. XXI under tho 
heading "Resistance to delivery to purchaser"— 
Rule 69 under the heading specifioally referring 
to property mentioned in 8 . 23 of the Act, and 
Hr. 71 and 73 giving power to tho Court to pass 
an order either in favour of or Bgainst the 
objector. 

[9j In the case of distresses under chap. VIII, 
the Aot itself provides a procedure in s. 61 for 
adjudication of claim cases in such matters by a 
Judge of the Small Cause Court. Incidentally, 
the Aot itself in that section makes provision 
that the procedure of the Small Cause Court in 
cases under 8. 61 is to conform so far as may be 
to the procedure in an ordinary suit in suoh 
Courts. 

Ho] Are we then to say that in the oase of a 
proceeding for recovery of possession under 
Ohap. vil of the Aot the person claiming to be 
in no way bound by the Court’s order has no 
remedy because there is no procedure providing 
for him to be heard ? In my opinion, the answer 
is dearly, no, and tho reason why no speoifio 
rules have been framed under S. 9 of the Aot for 
such a procedure are that suoh rules could not be 
framed beoause of the provisions of s. 4S in 
ohap. vn itself which I have already referred to. 

The Aot itself provides that the procedure in the 
Small Causes Court in these matters under 
Ohap. Vil is to he the same as that prescribed in 
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(what may be called a mofus3il Court by the 
Civil Procedure Code. In my opinion, this 
automatically briDgs into operation the provi. 
sions of chap, (order?) XXI and in particular 
the rules relating to the procedure for hearing 
claims This is recognised in the form of s. 141, 
'Civil P. C., as applied to the Calcutta Courts of 
Small Causes by this Court in exercise of its 
powers under S. 8, Civil P. C., itself. The sec- 
tion as adapted for those Courts i3 a3 follows: 

“The proeedure provided in this Code and in llie 
Presidency Small Cause Courts Ac'., 1S82, in regard to 
euits shall, as far as it can be made applicable and except 
as therein otherwise provided be followed in all pro¬ 
ceedings .in the Court of Small Causes of Cal¬ 

cutta." 

The words "and except as therein otherwise pro¬ 
vided” have reference to provisions in the Small 
Causes Court Act such as those of S. 48. 

[11] Apart from the provisions of S. 43, this 
would make applicable, to all proceedings other 
than suits, in the Courts, the procedure ordinari- 
ly applicable to suits, a9 is done in 8. 141, Civil 
P. C., itself. But the adapted section recognises 


that the learned Registrar’s order, as it stands, 
is based on a wrong view of the position with 
regard to procedure and partly from the fact 
that my attention has been drawn to several cases 
in which various applications of various kinds to 
enforce the right under 8-11 (3), West Bengal Pre¬ 
mises Rent Control Act had been made and the 
parties hare simply been told that that particular 
method of applying is a wrong one. I have not 
seen in any case anywhere any suggestion as to 
what is the correct procedure for the sub-tenant 
to follow. 

[13] The result in any case is that the rule is 
discharged. I make no order as to costs. 

V.B.B. Rule discharged. 

A. I. R. (37) 1950 Calcutta 216 [C. N. 85.] 
Habrieb C. J. 

Pacha alias Haran Naskir and others — 
Accused—Petitioners v. The King. 

Criminal Revo. No. 635 of 1949, D/-7-11-1949. 


that as a special provision with regard to proce- 
dure for matters undor chap, vn has been laid 
down in s. 48 of the Act itself, this Court by 
adaptation of 3. 141 under 8. 8, Civil P. C., could 
not alter that provision. I may add as my own opin- 
ion that matters could be much simplified if the 
Presidency 8mall Cause Courts Act wereamend- 
ed so that all the procedure could be provided 
for in one place as it wero instead of being soatter. 
ed about as it is, partly in the Act by reference 
in sections like Ss. 48 and 61 and partly by ad- 
aptation of the Code and partly by rules made 
under 8. 9. That is, however, purely a personal 
opinion. I merely mention it because it seems 
that owing to those difficulties the actual pro¬ 
vision applicable in the present case seems to 
have been lo3t sight of. In my opinion, therefore, 
the appropriate order that the learned Registrar 
should have made was merely to point out that 
the application in the form in which it stood 
could not be dealt with, but that the applicant, 
if he considered he had a grievance and a right, 
and if and when the order of the Court was 
sought to be enforced so as to affect his right, 
could come to the Court under the appropriate 
provision under 0- 21 of the Codo and he would 

be beard. T 

[12] I wish to make it clear that in what 1 am 

saying I am not in any way suggesting anything 
as to what would be the actual result of suoh an 
application, or what exactly are the rights of the 
sub-tenant under S. 11 (3), West Bengal Pre¬ 
mises Rent Control Act, or what would be proper 
order for the Court to paa3 in view of the altera- 
tion in the law made by those provisions. The 
point in this matter arises mainly from the fact 


Criminal P. C. (1898), Ss. 156 (3), 190 - Com- 
plaint to Magistrate—Magistrate forwarding com¬ 
plaint to police. 

If a Magistrate, on a complaint being made to him, 
does not take cognizance bnt merely forwards tbe com¬ 
plaint to the police for investigation and for taking 
cognizance he acts under S. 156 (3) and proceedings 
based on a charge sheet submitted by the polioo aro 
valid. „ C?" J 

Annotation : (’49-Com.) Criminal P. C., B. 156, 

N. 5 ; S. 190, N. 22. 

Binod Behari Haidar—lot Petitioners. 

S S. Muhherjee -for Opposite Party. 

Sambhu Nath Bane'jee (Sr .)-for the Crown. 

Harries C. J_This is a petition for revision 

of an order of a learned "Magistrate whereby he 
declined to hold that certain proceedings were 
void ah initio. 

[2l A complaint was made to a learned 
Magistrate by one Khagendra Nath Haidar 
alleging that the present petitioner had set fire 
to a stack of straw on 18th December 1948, and 
that they were guilty of offences under the Penal 
Code. It is clear from the order sheet that the 
Magistrate took no action at all except to send 
the complaint to the Officer-in-charge of the 
Mandirbazar Police Station for taking oognw 
zance. In fact that is the allegation made in 
para. 2 of the petition. 

[3] The Police investigated and eventually 
framed a oharge sheet and the oase proceeded in 
Court based on the charge sheet. Later it was 
euggested that the whole of the proceedings 
were void ah initio because the Magistrate had 
acted wrongly and reliance was placed on a 
number of authorities including a very reoent 
authority of thi3 Court to which I am a party. 
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[4] Ik is quite clear that a Magistrate may 
order an investigation by the police and it ap¬ 
pears to me that that was all the Magistrate did 
in this case. Section 156 (3) expressly provides 
that any Magistrate empowered under S. 190 
may order suoh an investigation as mentioned 
in the preceding sub-sections of that section. 

[5] The Magistrate of course can also take 
cognizance of the offenoe, examine the com¬ 
plainant and if necessary send the complaint to 
the police for investigation and report. If as a 
result of such an order the police submit a charge 
sheet and proceedings are based thereon, such 
proceedings, according to the recent authorities, 
would be wholly without jurisdiction. However, 
if the Magistrate does not take cognizance, but 
merely forwards the complaint to the police for 
investigation and for taking cognizance he acts 
under s. 156 (3), Criminal P. C , and a charge, 
sheet can be submitted by the police and 
proceedings based thereon. 

[6] The view of the learned Magistrate in 
this case cannot possibly be assailed and accord¬ 
ingly the petition fails and is dismissed. The 
Rule is discharged. 

D.H. Buie discharged. 


A. I. R. (37) 1950 Calcutta 247 [C. N. 86.] 
Harries 0. J. and Sabkar J. 

Dominion of India—Petitioner v. Gosto 
Behary Kundu — Decree-holder — Opposite 
Party. 

Civil Rule No. 1125 of 1949, D/- 19-1-1950. from 
order of Sm. C. C. J., Oalcutta, D/- 28-4-1949. 

Civil P. C. (1908), S. 82 — Non-compliance with 
section — Effect. 

Tho words “auohaotaa aforesaid" in S. 82 refer to 
the acts mentioned in tho earlier seotions and the 
section governs a deoree against the Diminlon of India 
for breach of oontraot or negligence of a railway. Con¬ 
sequently, whero no time Is stated in the deoree within 
which it is to be satisfied it aannot be exeouted. Farther 
oven if there is on the faoe of the deoree a time limit 
lor its satisfaction the deoree oannot be exeouted until a 
report of its non-satisfaction within the time specified 
has been sent to the Provincial Government. (Para 15] 

Annotation : 044-Com.) Civil P. 0., S. 82, N. 1. 

Bhabssh Narayan Bose — tor Petitioner. 

Bhabesh Chandra Milter — for Opposite Party. 

Harries C. J. — This is a petition for revi- 
aion of an order of a learned Judge of the 
Presidency Small Cause Court, Calcutta, dis- 
allowing the objeotion of the Dominion of India 
to a certain execution. 

[ 2 ] On 12 th August 194T, the opposite party 
instituted a suit in the Small Cause'Court at 
Barisal against the Indian General Navigation 
Oompany, River Steamship Navigation Com- 
pany, Bengal and Assam Railway and the 
Governor-General in Counoil representing Ben- 


gal and Assam Railway. The claim was for 
6hort delivery of certain chillies which had been 
booked from the steamer station of Ibrabimpur 
in East Bengal for delivery at Forbe9ganj in 
Bihar. 

(3] The first two defendants entered appear¬ 
ance, hut it appears that the Bengal and Assam 
Railway and the Governor-General in Counoil 
did not enter appearance. However on 6th 
February 1948, the plaintiff obtained a decree 
in the Small Cause Court at Barisal against 
defendants 8 and 4, that is, the Bengal and 
Assam Railway and the Governer-General as 
representing that railway. 

[4l Later application was made to the Bari¬ 
sal Court for a certificate of non-satisfaction of 
the decree. The Court gave the certificate in 
June 1948 and it is said that written on the 
certificate were the words that the decree i8 
executable against the East Indian Railway as 
it had undertaken to pay the liabilities of the 
Bengal and Assam Railway and therefore had 
become liable to pay the decretal amount. 

[ 5 ] The Barisal Court sent the certificate of 
non satisfaction and the decree at the instance 
of the plaintiff to the Presidency Small Cause 
Court at Calcutta for execution. 

[6] On 28 th July 1948, the Presidency Small 
Cause Court wrote to the East Indian Railway 
informing them that the plaintiff-decree-holder 
had prayed for attachment of certain movable 
properties belonging to the railway. Objection 
was immediately filed on behalf of the Domi¬ 
nion of India objecting to this execution as it 
was the execution of a deoree of a foreign Court. 
Eventually the Small Cause Court overruled the 
objection Bnd allowed execution to prooeed. It 
is for revision of that order that the prosent 
petition has been preferred to this Court. 

[7] It is common ground that the Court of 
Barisal is now a Court in Eastern Pakistan and 
is not within the jurisdiction of this Court and 
is not within tl\g Dominion of India. It is now 
a Court in a foreign country and it soems to 
have been suggested earlier in these proceedings 
that a foreign Court could not possibly transfer 
a deoree to a Court in the Dominion of India 
for execution. Quite olearly the Code of Civil 
Procedure does not govern any deorees made by 
a foreign Court and would not allow that foreign 
Court to transfer suoh deorees to a Court in 
the Dominion of India for execution. 

[8] On behalf of the opposite party, however, 
reliance is placed on oertain orders which were 
made in August 1947 when the Dominione of 
India and Pakistan were oreated. These orders 
were intended to deal with the rights and liabili. 
ties of the two new Dominions and with pending 
legal proceedings. 
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[9] As this suit was instituted on 12 th August 
1947, it was pondiDg in the Court of Barieal when 
the two Dominions became independent and 
were partitioned on 15 th august I9i7. It ba 9 
been urged on behalf of the opposite party that 
after partition the Barisal Court has jurisdiction 
to proceed with this case as if the partition had 
never occurred. Reliance is plaoed on the Indian 
Independence (Legal Proceedings) Order, I9i7, 
Art. 4 (l) and (3) That Article provides; 

“Notwithstanding the creation of oertain new Pro- 
vince9 and the transfer of certain territories from the 
Provinoe of Assam to the Province of Eu&t Bengal bj 
the Indian Independence Act, 1947, 

(1) all proceedings pending immediately before the 
appointed day in any civil or criminal Court (other 
than a High Court) in the Province of Bengal, the 
Punjab or Assam shall be continued iD th*t Court as if 
the said Act had not be**n passed, and thai Court shall 
continue to have for the purpose of tho 6aid proceedings 
all the jurisdiction and powers which it had immediate¬ 
ly before the appointed day; 

• • « • • 

(3) effect shall be given within the territories of either 
of tho two Dominions to any judgment, decree, order 
or sentence of any such Court in th^ said proceedings, 
as if it had been passed by a Court of competent juris¬ 
diction within that Dominion.** 

[ 10 ] The argument is that as this suit was 
pending at Barisal the Court at Barisal bad the 
same jurisdiction over it as if no pai tition had 
ever taken place and further that the decree 
which it passed could be given effeotto in either 
Dominion, as if it had been passed by a Court 
of competent jurisdiction in either of the two 
Dominions. Woat is taid is that this decree though 
made by a Court at Barisal must be treated as 
a deoree made by a Court of competent jurisdic¬ 
tion in India and therefore the provisions as to 
the transfer of deorees apply aDd the deoree could 
be transferred to the Small Cause Court at 
Calcutta. 

[11] it was urged on behalf of the petitioner 
that these proceedings oould not possibly bo 
continued against the Governor^Joneral of India 
or the Dominion of India in Barisal. But it is 
pointed out by the learned Advocate for tho op. 
posite party that the case i9 expressly covered by 
Art. 12 (1), Indian Independence (Rights, Pro¬ 
perty and Liabilities) Order, 1947 which deaL 
with the question of Governor Goneral in Council 
or the Dominion ol India being party to legal 
proceedings in respect of any property, rights or 
liabilities transferred by that Order. It suomsto 
me that by reason of aits. 8 and 9 of this 
Order it is immaterial whether the cause of aotion 
in this case was cODtraotual or tortious as in 
either case the Governor General of India did not 
ceaso to be liable by reason of the partition That 
beiDg so proceedings could be carried on against 
him in the Barisal Court. 


[ 12 ] It is unnecessary to come to any definite 
conclusion upon these iontentioL8 because even 
assuming that the Barisal Court can be treated 
as a Court in the Dummi-D of India and can 
transfer the decree to aDy other Court in the 
Dnm mon of India for ex-oution nevertheless 
Small C-»use Court in Calcutta could not execute 
this deoree 

[ 3, It the t arisal Court could transfer the decree 
for ex- Cuuon it could only do so under the pro- 
visions of these various orders and the Civil Pro. 
cedure Code. If the Civil Procedure Code app ieo 
to tho transfer of this decree tor execu'ion the 
Code would apply to the decree itself, and it is 
pointed out that the deoree as it stands is in- 
executable by reason of B Bi of the Code, 

[UJ That section reade as follow-*. 

“(1) Whore tho decree is against 'he Dominion oi 
India or a Province or againet a p blioofficer in re-pect 
of any -u b act a- aforesaid, a time -bail op specified In 
the decree wubin whioh it 6h-<ll be eati-fled; and, U 
the dtc-ee is noi -atisfied within the time so .p-oified, 
the Court sh»ll rei-ort the case for the orders of the 
Provincial Government. 

(2) Eieoutloo shall not bo issued on any snob deoree 
unlese it remain, unsatisfied (or too p- nod of three 
months computed from the date of euob repirt. 1 ’ 

[16] Tue worn9“eucb ace as ator»said M refer, 
to the acts mentioned in tbe earlier section* and 
there caD be no doubt that this section would 
govern a deoree against the Dominion of India 
for breach of a oontraot or negligence of a rail¬ 
way. That being 60 , the section requires that Che 
decree sh «uld have on the face of it a time bmit 
for its satisfaction. Learned Advocate for the 
opposite p*rt> contended that wo must prei-ume 
that the Court at Barisal did everything properly 
but no presumption can bo mad elm this cast because 
the deoree is actually on the record and no time 
is stated in tbe decree within which it wa9 to bo 
satisfied. That being so this decree as it stands 
cannot be exeouted Further even if there wa3 on 
the face of the deoree a time limit fonts satisfac¬ 
tion the deoree c«»uld noi be executed until a report 
of its non.satisfaction within the time specified 
had been sent to the Provincial Government. 
Before execution Could proceed three months 
must elapeo from the date of the report No re¬ 
port of course was made in this oa-o because no 
time wa9 fixed iD the decree for satisfaction and 
therefore the Court could not eieoute toe decree. 

[lGi It was C 0 D*ended that even if the decree 
did not comply with b. 83 it wae not void. It is 
unnecessary to decide whether toe leoree is void 
or not. But one thing is quite clear that it is 
not executable ID its present form and that is 
enough to dispose of this case. That lsquife clear 
from the case of Governor General m O unotl 
v Piramnl. A.I.B (86) ls48 Pat. 17*. Wuett*er 
this deoree can be made executable is not a 
matter upon which this Court can oiler any opin- 
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ion. All that this Court is asked to hold in this 
petitioD ia that the decree as it stands is not exe¬ 
cutable and therefore the order of the the learned 
Jndge of the Small Cause Court was erroneous. 

[i7J In my view the learned Judge of the Small 
Cause Court, Calcutta, should not have ordered 
execution of thi9 decree and his order permitting 
execution must be set aside. 

[ 18 ] The Rule is therefore made absolute with 
costs. 

Sarkar J,—I agree. 

d.r. Rule made absolute. 
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Basant Lal Sana — Plaintiff v. P. C. 
Ohahirvarty—Defendant. 


Soit No. 2278 of 1949, D/- 10th August 1949. 

(a) Houses and Rents - West Bengal Premises 
Rent Control (Temporary Provision) Act(XXXVIII 
[38l of 1948). S 11 (1) Proviso (f) — Ejection of 
tenant—Conditions to be satisfied by landlord stated. 

A landlord who tiloa an application under S. 11 (1)> 
Proviso (f) should satisfy the Coart on three points - 
( 1 ) that ho ''requires” the premises, ( 2 ) that such 
requirement is for nls “own occupation'* and ( 8 ) that 
this requirement is “bona fide.** [Para 23] 

The word 'requires” involves something more than 
a mere wish and it involves an element of need to some 
extent at least: 28 0. W. N. 499, Rel on. (Para 14] 
Therefore tbo landlord in order to show that he 
requires the premises must also show certain ciroum- 
fiUnoos or faots proving some need or some necessity, 
though it need not be an absolute need or an absolute 
requirement in the stnpo that the landlord will not have 
any ajoommodation of any description and that bo 
muet aotaally be in the streets before he can demand 
hia o *n house for bis own oooupatlon. [Para 14] 
What is ‘ bona /ids" under the statute is always a 
question of fact and the Court with a view to find out 
whethor the requirement of the landlord is bona fide 
ifl entitled to look to every relevant factor olroumstance 
affeoting the landlord and his position, such as the 
nature and character of the landlord’s temporary accom- 
modation at the time when he is asking for the deorce 
for possession, tho insecurity or otherwise of the tonure 
that he might be holding at the time, the faot that he 
himself is under a notice to quit and the scope, size and 
character of his requirement. But the hardship which 
nngnt be caused co the tenant by granting the decree 
for possession or the faot that tenant on the faots of the 
case does not need the premises is not a proper or rele¬ 
vant consideration for daoidiog the question of bona 
M f [Pam 18. 19 * 20] 

Grow unreasonableness of tho landlord may in pro¬ 
per oironmBianooj lead iho Court to tho conolnslon that 
the landlord’, requirement is not bona fide. How muoh 
unreaeonabli-neas will be regarded by the Court as 
artdonce of mala fidos on ihe part of the landlord will 
depend on tue foots and circumstances of eaoh case : 
A. I. R. ( 8 ) 1921 Bum 84 ; A. I. R. (11) 1924 Oa). 57 
and 1821 1 Oh. 401, Ref. (p 4ta * 7 ] 

It) Houses a-ud Rents — We 9 t Bengal Premises 
Rent Control (Temporary Provision) Act (XXXVIII 
[38J ol 1948). S. 11 (1) Proviso if) -Object. 

A Statute like the Wat Bengal Premises Rent Con¬ 
tort (Temporary Provisions) Aot, 1048, Is designed to 


meet the fugitive exigencies of the hour and in doing 
so the Legislature in its wisdom has still left the land¬ 
lord with that remnaDt of his right, which is an inci¬ 
dent of ownership, to be able to evict a tenant, when he 
bona fide requires his property for his own occupation 
which the Court will be loath to confiscate without 
express statutory provision. [Para 20] 

S. Duff—for Plaintiff. 

D. R. Sen—lot Defendant. 

Judgment. — This is a suit by the plaintiff 
for the recovery of possession of premises no. 260 
Amherst Row, Calcutta and for a decree for the 
sum of Rs. 705 alleged to be due in respect of 
arrears of rent from April 1947 to Jane 1943 and 
for mesne profits and costs. 

[ 2 ] The case of the plaintiff is that the defen¬ 
dant was a monthly tenant under the plaintiff 
in respect of premises No. 26C Amherst Row at 
the rent of Rs 47 per month. A notice to quit 
was given on 26th May 1948 oalling upon the 
defendant to vacate the premises by the end of 
Jane 1948. The plaintiff also pleads that he re¬ 
quires this house for his own occupation. He 
obtained permission from the Rent Controller 
on 17th December 1947. The suit was instituted 
on 12tb Jnly 1948. 

[8] The defendant filed bis written statement. 
The default in the payment of rents is denied. 
The defendant also denies the validity of tho 
notice to quit. The defendant denies that there 
is any bona fide requirement by tho plaintiff. 

[4] In the written statement the defendant 
has gone farther to say that the plaintiff owns 
and possesses many other properties in Calcutta 
and does not require the premiee9 in suit for hia 
own occupation. The defendant has imputed a 
motive to the plaintiff for filing this suit by the 
plea in para. 7 of the written statement that the 
plaintiff wanted to increase the rent and because 
the defendant did not aocept the proposal for 
inorease of rent set out in that paragraph the 
plaintiff wants to turn out and eviot the 
defendant. 

[6] Mr. Dilip Kumar Sen who appears for 
the defendant confined himself only to the issue 
to bona fide requirement. The only issue he 
raises is “Does the plaintiff bona fide require the 
house for bis own oooupation" ? 

[6] Mr. Sen does not raise any issue with 
regard to the notioe to qnit.’ Nor does Mr. S. Dutt 
who appears for the plaintiff raise any with 
regard to the arrears of rent. The position with 
regard to the arrears of rent is this that the 
defendant has gone on depositing all the rents 
with the Rent Controller up to the date when an 
order was made on an application under oh 18 A 
in this suit; since that order the payments are 
being made to the plaintiff’s solicitors. Mr. Dntt 
admits that payments up to date have been, 
made in this way. 


250 Calcutta 


Basant Lal v. Chakravarty ( P . B . Mukharji J .) A. I. 


[7-11] The plaintiff has given evidence in this 
suit. [After going through the evidence of the 
plaintiff, his Lordship continued.] 

[12] In the circumstances, the point for deci¬ 
sion is, does the plaintiff bona fide require the 
house for his own occupation, within the mean, 
ing of proviso (f) of S. 11 (l). Rent Control Act, 
19IS? On the facts I have no hesitation in hold¬ 
ing that the plaintiff bona fide requires premises 
no. 26C, Amherst Row for his own occupation. 

[13] In my opinion a landlord under the 
West Bengal Premises (Temporary Provision) 
Rent Control Act, 1943 is to satisfy the Court on 
three points, ( 1 ) that he “requires” the premises, 
1 2 ) that such requirement is for his “own 
occupation" and (3) that his requirement is "bona 
■fide" 

[ 14 ] The word "require” was construed by 
Buckland J. in Eekhab Chand v. D'Cruz, 26 
C. \Y. N. 499 : (A. I. R. (10) 1923 Cal. 223), while 
dealing with a similar provision in the Calcutta 
Rent Act, 1920, and the construction that the 
learned Judge put upon the word "require” is 
this : 

“The word in the Act is not 'desire' bat ‘require.' 
ThUin ray opinion involves something more than a 
mere wish and it involves an element of nsed to some 
extent at least.” 

I respectfully follow the same meaning and 
construction of the word "require” in constru- 
ing that word in the West Bengal Premises 
Rent Control Act, 1943. Mere wish or con¬ 
venience or whim or fancy of the landlord will 
not in my view be enough to show that the 
landlord "requires" the premises. The landlord 
must show certain circumstances or facts prov¬ 
ing some need or some necessity for the land- 
lord. At the same time the Statute does not say 
that it must be an absolute need or an absolute 
requirement in the sense that the landlord will 
not have any accommodation of any description 
and that he must actually be in the Btreets 
before he can demand his own house for his 
own occupation. This in my opinion will be 
takiDg the most unreasonable and impossible 
view of the Statute and I do not consider such 
was its intention. 

[15] Counsel for the defendant has argued 
that the plaintiff and his wife have already got 
an accommodation where they are living with 
their family. Therefore, he submits that the 
plaintiff cannot be said to "require” No. 260, 
Amherst Row. In my judgment the landlord is 
not bound to continue his residence at rented 
premises with all the uncertainties of that tenure. 
Although he may have a rented and tenanted ac- 
commodation, such accommodation in my view of 
the construction of the Statute, does not prevent 
the owner of a house from requiring his own 


house for his own-occupation. The fac^that the 
landlord owing to the refusal of the tenant to 
give up possession has to live in other premises 
temporarily or in a precarious condition of 
tenure at some place at the time of hearing is 
no reason in my view for holding that the 
landlord doe3 not require the dwelling house for 
himself. 

[ 16 ] Sir Norman Madeod, the learned Chief 
Justice of the Bombay High Court observed in 
Rustomji Dinshaw v. Dosibai RuUomji, 45 
Bom. 1235 at p. 1240 : (A. I. R. (8) 1921 Bom. 34) 
that the landlord was not bound to accept suoh 
precarious existence and the faot that he had 
such precarious accommodation does not mean 
that he cannot require hi3 own house for his own 
occupation. Mr. Sen tried to distinguish the 
Bombay case by his argument that the words of 
the Bombay Act are both ‘bona fide' and 
‘reasonably.’ The word ‘reasonably’ does not 
appear in proviso (f) of S. 11 (l), West Bengal 
Premises Rent Control Act, 1943. But I do not 
think that this argument helps Mr. Sen at all. 
On the oontrary, it goes very much against his 
contention. With both the words ‘bona fide’ and 
‘reasonably’ in the Statute, the Chief Justice of 
the Bombay High Court came to the decision 
that the landlord was not bound to continue 
residing in the rented premises and his demand 
of his own house for his own occupation where 
he can live will be considered to be ‘reasonable’ 
within the meaning of the Statute. Lven in suoh 
a case and under suoh a Statute- the landlord s 
demand or requirement was not held to be 
unreasonable. The word ‘reasonably’ finds ex¬ 
pression also in the English Statute although 
word ‘bona fide' is not there. Even under the 
English Statute, Peterson J. in Neville v. 
Hardy, (1921) 1 ch. 404 : (90 L. J. Oh. 158), 
holds that the temporary residence of a landlord 
beoause the tenant refused to deliver him posses¬ 
sion of his own house is never a reason for 
holding that the landlord cannot require his 
own dwelling house for his own occupation. 

[ 17 ] It is not necessary for me to decide if 
there is any difference and if so what between 
our Act and the English and the Bombay Acts. 
It is also not necessary for me to deoide whether 
the meaning of S. 11 (l) proviso (f), Bent Con¬ 
trol Act, 1918 would be different and, if so, to 
what extent, if the word ‘reasonably’ ocourred 
in the Statute? That will be dealing with a 
hypothetical statute and a hypothetical case. 
It is common learning that in construing a 
statute no extra word should ordinarily be im¬ 
ported. As I understand, the word 'require I 
am content to accept the view and the ° ons ‘'“°: 
tion of that word which Buckland J. exprease 
on the point. This construction oame up before 
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the Court of Appeal in Saleh Abraham v. 
Manekji Gowasji, 60 Gal. 491 : (a. I. R. (11) 
1924 Cal. 67) for consideration but neither 
Sanderson C. J. nor Richardson J. decided the 
point. Although the word ‘reasonably’ doe3 not 
appear in the Statute questions of reasonable. 
ne3s may come in for consideration in deciding 
the ‘bona fides' of the landlord. Gross unreason, 
ableness of the landlord may in proper circum¬ 
stances lead the Court to the conclusion that the 
landlord’s requirement is not bona fide. How 
muoh unreasonableness will be regarded by the 
Court as evidence of mala fidei on the part of 
the landlord will depend on the facts and 
oircumstances of each case. Richardson J. in 
the Court of Appeal in the decision to which I 
have jast referred expressed at p. 505 of 50 cal. 
491 : (A. I. R. (11) 1924 cal. 57) the same view 
dealing with almost similar expression used in 
the Calcutta Rent Act, 1920 when he observes : 

"I agree that a landlord is not aoting bona fide 
under the Act unless be reasonably requires the house 
(or his own occupation although there also the Statute 
did not uso the word ‘reasonably.’ ” 

[18] As to what is "bona fide” under the 
Statute, it is always in my opinion a question of 
fact. The Court in this context and with a view 
to find out whether the requirement of the land* 
lord is bona fide, 19 entitled to look to every 
relevant fact or ciroumstance affecting the land, 
lord and his position. The nature and character 
of the landlord's temporary accommodation at 
the time when he is asking for the deoree for 
possession, the inseourity or otherwise of the 
tenure that he might be holding at the time, the 
fact that he himself is under a notice to quit, 
the scope, size and oharaoter of his requirement 
are all relevant faotors that the Court might 
'consider in this contoxt. 

[19] Mr. Sen with considerable force had 
argued about the hardship of the tenant that 
may arise In this oase. In considering the que3* 
tion as to whether the landlord bona fide 
requires the house for his own occupation, my 
view is that the hardship whioh might be oaused 
to the tenant by granting the deoree for posses¬ 
sion is not a proper or relevant consideration 
under proviso (f) of 8. 11 (l), Rent Aot, 1948. 
The tenant is always entitled to draw the atten¬ 
tion of the Court to any factor bearing on the 
question of bona fide requirement or on the 
need of the landlord. But any possible hardship 
of the tenant that might be entailed by the pas¬ 
sing of the deoree for ejeotment is not in my 
judgment a proper or a relevant consideration 
under proviso (f) of 8. n (l), Rent Aot, 1918. 

[20] Mr. Sen has argued that the defendant 
is a lawyer Magistrate who has been in Govern¬ 
ment service and still is and whose family 


of the Government of West Bengal. At present 
he says be is at Siliguri and be will remain 
there until October this year. He has his wife 
and two children, one is aged 9 years and the 
other is 13 years who live at 26C, Amherst Row, 
Calcutta and from where they attend Scottish 
Churches Collegiate School. In 1943 he was 
practising in the Bankshall Police Court as a 
pleader and was residing at 26 C, Amherst Row. He 
joined Government service in 1945. In January 
1945 he was posted at Birisal for 2 years and 
8 months and he left his family to live in that 
house in Calcutta. Then from Barisal be was 
posted to Contai for 6 months. Mr. Datt has on 
these facts argued that the tenant really does 
not need the house. On the same facts Mr. Sen 
argues that it will be a very great hardship on 
the defendant if he is to leave the house. In my 
view both such arguments are misconceived. 
The test that i3 to be satisfied and considered 
under the statute is whether the landlord bona 
fide requires the house for his own occupation 
and not whether the tenant needs the house or 
that a decree for ejectment will cause hardship 
to the tenant. Proviso (f) of S. ll (1) of the Act 
engrafts an exception where a decree for reco- 
very of possession can still be made in favour 
of a landlord who bona fide requires the pro¬ 
mises for his own oooupation. The Statute 
thereby reoognises a wholesome principle that a 
man should not be deprived of his own house if 
he bona fide requires it for his own oooupation. 
Under the Common law or the Transfer of 
Property Aot, tho landlord has considerable 
rights to evict a tenant from his property. A 
good many of these rights have been taken 
away by the Act in order to meet the prevailing 
and acute shortage of housing accommodation 
for the citizens of this province. A statute like 
the West Bengal Premises (Temporary Provi¬ 
sions) Rent Control Act, 1948 is designed to meet 
the fugitive exigencies of the hour and in doing 
so the Legislature in its wisdom has still left the 
landlord with that remnant of his right, whioh 
is an inoident of ownership to be able to evict a 
tenant, when he bona fide requires his property 
for his own ocoupatbn. This Court will be loath 
to confiscate that valuable right of the landlord 
without express statutory provision. 

[ 21 ] In this oase in tho written statement as 
I have said before the plaintiff challenged the 
plaintiff’s case of bona fide requirement on two 
grounds. The first ground was that the plaintiff 
had many other properties and houses in Cal- 
outta; and the second ground was as pleaded in 
para. 7 of the written statement, namely, that this 
was a mala fide suit and was instituted bcoause 
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the defendant did not agree to the plaintiff’s 
demand for increment of rent. I find nothing 
from the evidence of the defendant in euoport 
o* either of these allegations made in the written 
statement and nothing in my opinion ba3 been 
proved in support of any one of such allegations. 
Both the grounds, therefore, on which the defen. 
dant has challenged the bona, fide requirement 
of the landlord plaintiff rail. 

[ 22 ) But nevertheless the plaintiff ba3 to 
satisfy this Court that bo bona fiae requires the 
premises for his own occupation. On the fac s 
as I have found above, I have no hesitation in 
holding that the plaintiff has satisfi-d the three 
tests required under proviso (f) of S 11 (1) of 
the Act, namely, (l) that he ‘requires’ the hou^e, 

( 2 ) that the requirement is for his ‘own occu¬ 
pation, and (3) that such requirement is 1 bona 
fide ' I, therefore, hold that the plaintiff requi. 
res No. 260, Amherst Row, Calcutta, for his own 
occupation and accordingly answer the issue in 
this suit in the affirmative. 

[23] Therefore, there will be judgment for 
the plaintiff for possession of premisi-s No. 260, 
Amherst Row and for costs. Mr. Sen a-ke for 
some time to vacate the premis-s Time is gran- 
ted till 3rd November 1949 to the defendant to 
vacate. The defendant will continue to pay to 
the plaintiff's solicitors meeno profit at the rate 
of rent until the delivery of possession within 
7th of eaob eucceeding month for which the same 
will be due. As tho counsel for the defendant 
says that the defondant has paid all arrears of 
rent, the plaintiff does not ask tor a dtcr-e for 
saoh arrears of rent. Tho plaintiff, however 
will have this direction that he has the liberty 
to withdraw tho deposit of rente with the Rent 
Controller, if not withdrawn already 

M.K. Suit decreed. 


A. I. R (37) 1950 Calcutta 252 r C. N 88.] 
R. P MOOKERJKE A I'D Lahiri JJ. 

Saslu Bhusan Hingha — Petitioner v. San■ 
kar Mahato — Opposite Party . 

Civil Rule No. !• 60 of 1919, D/ Gth January 1950. 
from order of District Judge, Midnapore. D/- 29.b June 

lenancy laws—Bengal Tenancy Act (VIII ( 8 ] of 
1885), S. 26F —Involuntary transfer. 

Transfer referred to S. 26F (1) include* an invo¬ 
luntary ransfor. Hence whore a sale Ukes pUoe under 
8.28. Bengal Agricultural Debtors Aci (Vil J7J of 
1936), a co-sharer is entitled to pro-empi under b. 26F. 

[Par-»e 8 & 18J 

Eajendra Bhusan Bakski and Ashutosh Qanguii — 

for Petitioner. 

Puma Chandra Basu — for Opposite Party. 

R. P. Mookerjee J. — This is an applies, 
tion in revision against the orders passed by 


the lower Courts allowing an application under 
S. 26 F, Bengal Tenancy Act. 

[ 2 J The opposite party nude an application 
on I7tn September 1948 under S. 26F, Bengal 
Tenancy Act on the allocation that he was a 
coshan-r with one K*nir de Das in respect of 
an occupancy holding which bad been sold on 
2 and March 1947 unoer the provisions ot the 
Public Demands Recovery Act. Sasi Bhusan 
8 ingba, the oetitiener hetore this Court, was a 
creditor of Ksbirode Das and had obtained an 
award un ter the provisions ot the Bengal Agri. 
cultural Debtors Act. The payments direoted 
to be made under the award not having been 
made within the due dates steps were taken by 
the creditor under S. 28 Bengal Agricultural 
Debtors Act. Toe certificate sale which followed 
was confirmed on 23rd Ma> 1947 nut the opposite 
party alleged that he had no knowledge of the 
sale before 9th leptemtar l«48. The application 
for pre-emption under 8. 26 -P, Bengal Tenancy 
Act was file 1 on 17tb September 1948. 

[3] Various objections were raised by the 
decroe-holder aucti* n purchaser, Basi B'lusan 
Smgha It is not necessary for oar present 
purpose to r^fer to all t ie Different objections as 
only one of those has been uiged before os. It ( 
is argued that the sale had taken place under 
S. 28. Bengal Agricultural Debtors Act, and the 
provisions of 8. 26 F, Bengal Tenanoy Act are 
not attracted tn the case of involuntary pales. 
This objection had been disallowed by the Courts 
below. 

[ 4 ] Section 26 F, Bengal Tenancy Act provides 
that subject to exceptions mentioned in eub s. U) 
oi that SeOtiOO 

u Ono or more copharer tenants of tho holding, a 
portion of ebare of wi.lcb 18 transferred, may, within 
four months of ihe eorvice of the notice nod- r 8. 26 C, 
apply to tbe coon lor tli* said portion or 6haro to bo 
transferred to himsoll or t^medves. 1 * 

It is contended that all the exceptions a9 
appearing in clauses (a) to (e) refer to voluntary 
transfers. There is no indication that the trans- 
for referred to id this pub.seotmn includes an 
involuntary transier. It is lurcher contended 
that the reference t» S *G O in sub-8. (1) is only 
for the purpose O' attracting such cases where a 
notice is to be ^lven under s. 26 0 of the Act. 
Boction 260 does not control S. uG F. 

[5J In our view, such a restricted interpreta. 
tion of S. 26F is uot warranted. Reference may 
be made in chis connection to the other parts of 
8 26 F and also to the provisions contained ip 
S *60 of the Act. B-foro we refer to the provi¬ 
sions contained in 8 26-0 it may be noticed that 
in eub-9. (li) of b. 2>F. ir ie provided 
*Tn this section ‘tr*nsfor* does not include eimplo n - 
uanfructuary mor gug t or mortgage by conditional -ale 
until a decree or order absolute for foreclosure is made. 


Calcutta 268 


1950 Sashi Bhusan v. Sankab ( R . P . MooTterfee J .) 


If it were the intention of the Legislature to 
restrict the term ‘transfer’ only to oa*es of 
voluntary sales there would have • een no nwes 
aily of excluding simple or usufiuctuary mort¬ 
gage or mortgage b> conditional sale until a 
decree or order absolute for foreclosure is 
made. L«t us take the case of a m ir'gatiu by 
Conditional sale Titk passes on the final de rte 
for foreclosure bung passed. If 'he passing of 
such a decree for foreclosure is deem>d to be a 
transfer under 3 26F it is difficult to support 
the contention that only voluntary transfers 
were takeD into consideration in this section. If 
a transfer which takes place on the passing "f a 
deoree absolute for foreclosure is not saved 
under sub-s. (ll) of 8 26 F it cannot be con¬ 
tended that transfers by mv .lvmg sales were not 
provided for in this section. 

[5) TbiB interpretation is, however, further 
supported if reference is made to the provisions 
contained in S. 26-C of the Act. In sub s (0 of 

8. 26 F, reference is made to 3 2G C. no doubt, 
for the purpose of determining the period within 
which an application for the exercise of the 
right of pre-emption is to be filed. But if ref- 
erence is made to some oi the provisions con¬ 
tained in 8. 26.0 of the Aot, it will be patent 
that this latter seotion has to be read along with 

9. 26-F 

[6] The opening words in sub-s. (l) of a 260 
refer to "every transfer” and the exceptions made 
to suoh transfers as 

"in the case of a bequest or & sale in execution of a 
ileoree or <-f a certificate signed under tho Bengal Publio 
Demands Recovery Aot, 1913” 

unmistakably indicate that the torm 'transfer’ 
as used in this sub-seotion is in the widest sense. 
The transfer referred to moludes not only a sale 
effected by acts of parties, but also those effected 
through Court. 

[7J The service of notice is made inoumbent 
in the oase of all transfers as provided for in the 
different sub.seotionB following sub a. (l). Sub- 
a. (I) provides for the service of tho notice of 
the transfer at the time when the dooument is 
registered under the Registration Aot. 8ub s. ( 2 ) 
provides for case* where title passes by a bequest, 
and no probate is to be granted or letters of 
administration issued until steps are taken for 
the eervioe of notice of each a traos'er. The 
notice in this oase, however, is limited to a notice 
to the landlord and not to the other co.sbarejg. 

[8] Sub section (8) provides that a Conrtor Re. 
venue Officer shall not con firm a sale of either the 
entire or portion of a holding until the pnrohaser 
or the mortgagee files copy of a notice to be 
served ana takes other steps as required under 
sub-s. (i). 


(9] Sab-eeciiOQ ii) specifically provides in 
respect of where a portion or a ehare of an 
occunancy holding is transferred and is in the 
following terms: 

"II the transfer of a portion or share of suoh a 
holding be ono *o which the provisions of sub*e. (1) of 
S. 26F apply, there eball be filed notices giving parti¬ 
culars of the transfer n the prescribed form together 
with process fees pr-sc-ibed lor the service thereof on 
all the co ebarer tenants of tbe said holding who aro 
not parties to the transfer." 

It will be notiod that sub-a U) i9 made appli¬ 
cable only in sucb cases where the provisions of 
euo.s. ( 1 ) of s. 26 F ar»* attracted. Notices to the 
cu-ehaiers must l> given under sub s. ( 4 ) Taken 
al >ng with sub-s. ( 5 ) tbe duty is cast upon the 
C'«urt or the Ruvenue Officer or the Registering 
authority, as the case may be; aDd the duty of 
the landlord is to register the names of all the 
transferees. 


HOI Further, in sub-s. fc) the word ‘transfer’ 
is interpieted, and for 8 260 ‘transfer’ does not 
include partition or a lease, or, until a decree 
or order absolute for tho foreclosure is made, 
simple or usufructuary mortgage or mort¬ 
gage by conditional sale. This limitation taken 
aloDg with the very wideuseof the term ‘transfer’ 
as appearing in eub s. ( 1 ) of 8. 260 indicates 
the purpose for which notico is to be issued, and 
the right of preemption given under s. 26F is to 
be exercised. 

[ill It is, no doubt, true that a particular 
word may be used in different senses over tbe 
different parts of the Aot, but tbe ordinary rule 
is that unless something speoially appears from 
the se tion itself, the same meaning is implied 
by tbe 0*8 of the eame expression in every part 
of an Aot. In ascertaining the meaning to be 
attached to a particular word in a seotion of an 
Aot the proper a-nree would be, in the first 
instance, to ascertain what meaning is possible 
from a consideration of the section itself. If 0 
particular section unmistakably shows a special 
meaning to be attaohed to a particular word, it 
is not open to refer to other portions of the Aot 
to interpret that word in a diffeient moaning. 
If, however, a clear meaning oannot be ascer- 
tained fnm tbe seotion itself, other sections may 
be looked at to fix the sense in whioh the word 
is there used. See the observations of Jessel 
M. R in Svencer v. Metropolitan Board of 
Work. (1882) 22 Oh. D. 142 : (82 L J, ch. 249). 

[19J It is not, however, overlooked that the 
same word may be used in different senses in the 
same statute, and care baa to be taken to find 
out whether any special meaning is to be given 
to any particular word in any particular section. 

[18] As indicated already in 8. 26F of the 
Act, there is no indication that the word ‘trans 
for is used in any restricted sense. It is used in 
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the general and ordinary senae, and if any 
aasiatance can be obtained from sub-s. ( 11 ) the 
only conclusion that can be drawn is that the 
intention of the Legislature was not to limit the 
scope of the word 'transfer’ in any particular 
manner. If without reference to any other sec¬ 
tion in the Act the interpretation of the word 
'transfer' is to be based, we think that it is the 
wider meaning and not any restricted one which 
can be put upon the word 'transfer.’ 

[14] If there had been any doubt about the 
scope of the word ‘transfer’ in S. 2GF such doubt 
is dispelled if we refer to the provisions con¬ 
tained in S. 2GC. Although it cannot be strictly 
stated that S.26C controls S. 26F, the two seotions 
have to be read together at least for certain 
purposes as the service of notice provided for in 
S. 26C gives the cause of action for making an 
application under S. 26F. We do not overlook 
the fact that even when a notice has not been 
served, it is open to a co-sharer to take advantage 
of the transfer and to make an application for 
enforcement of the right as laid down in S. 26F 
within three years from the date of sale. 
Article 181 , Limitation Act has been held to 
be attracted in such a case. See Asmat Ali v. 
Mujahar Ali, 62 0. W. N. 64: (A. i. R. (35) 1948 
cal. 48 F. B.). The oause of action, therefore, 
which gives rise to the exercise of the right 
under S. 26F, Bengal Tenancy Act is not merely 
the service of notice, but the transfer of a portion 
of the occupanoy holding. The different kinds of 
transfer which are referred to in S. 2G0 subject 
to the exceptions as contained in 3. 26F have to 
be taken note of. 

[ 16 ] There is no doubt in our mind that 8. 26C 
as it now stands, includes all kinds of transfer. 
Further, when in sub s. (l) of S. 26F oertain ex¬ 
ceptions are being indicated in els. (a) to (e),suoh 
exceptions must be taken to be exceptions to the 
general connotation of the term ‘transfer.’ 

[10] The word ‘transfer’ means the passage of 
a right from one individual to another. Such 
transfer may take place in one of three different 
ways. It may be by virtue of an act done by a 
transferor with an intention, as in the case of a 
conveyance or a gift, or, secondly, it may be by 
operation of law, as in the case of forfeiture, 
bankruptcy, intestacy, eto. Or thirdly, it may be 
an involuntary transfer effected through Court, 
as in execution of a decree for either enforcing 
a mortgage, or for recovery of money due under a 
simple money decree. The word 'transfer' in its 
ordinary sense would include all these different 
kinds of transfer. Reference may in this connec¬ 
tion be made to the ordinary dictionary meaning 
as appearing in Murray’s Oxford Dictionary, 
vol. II, p. 257 : "to convey or make over title, 
right or property by deed or legal process.” Re¬ 


A. I. R. 

liance, however, was placed by the learned Ad- 
vocate for the petitioner on the meaning of the 
word 'transfer' as appearing elsewhere in the 
same dictionary—''conveyance from one person 
to another of property.” In the latter place, there 
is no indication as to how the transfer takes 
place; there is change of title from one to 
another but the method adopted is not indicat¬ 
ed- Making over or transferring the right 
which is in one to another may take place a 3 
indicated already in one of the three different 
ways. 

[17] In the absenoe of any words of limits, 
tion, a word is to be interpreted in the ordinary 
dictionary meaning. Even if there was any 
doubt about the ordinary meaning, from such 
indications as have been noticed and a3 appear 
in sub-s. (Li) of S. 26F, and the connotation of 
the term as appearing in S. 260 we would have 
held that the limited interpretation attempted to 
be put on that word 'transfer' in s. 2GF is not 
justified. 

[ 18 ] In this connection, reference may also 
be made to the observations made by the Full 
Bench in Dayamayi v. Ananda Mohan, 42 cal. 
172 : (a. I. R. (2) 1915 cal. 242) and the 
decision of the Special Bench in Chandra 
Binode Kundu v. Ala Bux, 48 oal. 181 :(A. 1 . R. 
(8) 1921 cal. 16). It will be remembered that 
while formulating the different propositions 
of law, the Full Benoh laid down oertain princi¬ 
ples when dealing with the question of the trans¬ 
ferability of an occupanoy holding. Transfers, 
whether voluntary or involuntary, were both 
taken into consideration. Particularly in the 
judgment of Mookerjee A. 0. J, in the Special 
Bench case referred to above, the first proposi¬ 
tion, as stated by the Full Benoh, was modified 
and the difference between voluntary and in¬ 
voluntary sales was fully considered; it was laid 
down that involuntary alienation stood on the 
same footing as the question of voluntary 
alienation, and that no differentiation had been 
made, as detailed in the historical analysis of 
the oase law on the point, between voluntary 
and involuntary sales. The Bengal Tenanoy 
Act does not provide in the sections referred to 
any difference between voluntary and involun 
tary sales. It will not be proper to introduce 
such a differentiation in 8. 26F of the Act 
unless suoh differentiation is dearly mdioated 
in the section itself, and there is no such 
Indication. 

[ 19 ] This Rule is accordingly discharged. 
There will be no order for costs in this Court. 

Lahiri J— I agree. 

n tt Rule discharged. 
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B. P. Mookerjee and Lahibi JJ. 

Sm. Sushama Roy Choudhurani — Petiti¬ 
oner v. A- S. M. Osman—Opposite Party. 

Civil Rule No. 1030 of 1919, D/-25th January 1950, 
from order of Munsif, 2nd Court, Alipore, D/-4th April 
1949. 

Civil P. C. (1908), S. 45 — Execution in foreign 
Court. 

A Court in India cannot issue a writ of attachment 
of the salary of the judgment-debtor residing within 
the jurisdiction cf a Court in Pakistan. [Para 6] 

Annotation: (’44-Com.) C. P. C., S. 45, N. 1. 

Chandra Sekliar Sen and Radha Kanta Bhatla- 
charjya—tor Petitioner.', 

R. P. Mookerjee J.— This is an application 
lor revision of an order passed by the Munsif 
refusing to issue an order for attachment in res¬ 
pect of moneys payable by a person now resi¬ 
dent in East Pakistan. 

[sl The present petitioner obtained a decree 
from the Court at Alipore against the opposite 
party who was at that time a resident within 
the jurisdiction of that Court and was serving 
as an Inspector nnder the Calcutta Police. The 
opposite party having opted for Pakistan as 
from after 16 th August 1947, he is now Btated to 
be acting as an Inspector of Police at Dacoa. 
The decree of the Alipore Court was put into 
execution in that Court. The deoree-holder pray¬ 
ed for the realisation of the balance of her 
deoretal dues by attachment of the salary of the 
opposite party payable at Daooa. The petitioner 
aooordingly prayed for the issue of a writ of 
attachment of the salary of the opposite party 
nnder the provisions contained in R. 28 of 
o. 21 , Civil P. O. The writ of attaoh- 
ment was returnsd unexecuted from the Court 
in East Pakistan with the endorsement that the 
writ should be sent through the proper diplo¬ 
matic channel. The Deputy High Commissioner 
for India in East Pakistan was approaohed and 
he intimated to the Munsif at Alipore that the 
Government of India had not laid down any 
procedure for levying attachment through the 
Deputy High Commissioner. The deoree-hohjer 
petitioner then applied to the Alipore Court for 
requesting the Central Government for the 
realisation of the balance of the deoretal dues. 
By an order, dated 4th April 1949, the learned 
Munsif dismissed the execution oase on the 
ground that the attachment process was not cap¬ 
able of execution in view of the faot that the 
judgment-debtor was living in another Domi¬ 
nion. It is against this order that the present 
rule has been obtained, 
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[3] It is now incontestable that the Domi¬ 
nions of India and Pakistan are now two sepa¬ 
rate sovereign and foreign states. A Court in 
India has no authority on any Court or Officer 
resident in the other Dominion. An order may 
be passed by a Court only if suoh an order can 
be enforced though the person or party refuses 
to carry out that order. 

[4] Further, the provisions contained in S. 60 , 
Civil P. C„ read with s. 136 and o. 21, R. 48 of 
the Code prima facie apply only to Courts in 
India. This Code is not attracted or is applica¬ 
ble outside India. It is permissible for the Court, 
as is made clear in the sections themselves, to 
issue a writ of attachment outside the jurisdic¬ 
tion of that particular Court, but that Court 
must be situated within India where the Code of 
Civil Procedure is in force. Reference may in 
this connection be made to the decision in Mela, 
Mai v. Bishen Das, 19 Lah. 206 : (A. I. R. ( 18 ) 
1931 Lah. 723), where cognate provisions a9 in 
R. 6 of O. 38, Civil P. C., relating to attachment 
before judgment by civil Courts came up for 
consideration. Even a Court which was situated 
at Kbasgar which was admittedly a foreign ter. 
ritory, but wher9 a Coutt had been established 
under Foreign Jurisdiction Act, 1890, by His 
Majesty in Council was not oven considered to 
be within the oategory of Courts established by 
the Governor.General in Council. A Court situ¬ 
ated in British India at that date was held to be 
incompetent to attach property situated inKhas- 
gar. The rules contained in the Code of Civil 
Procedure are obviously restricted to Courts in 
India. 

[5] Reference may also be made to the recent 
decision of this Court in Dominion of India v. 
Hiralal Bothra, 63 0 . w. n. 817 : (A. I. R. ( 37 ) 
1950 oal. 12 ), where the relation between the 
two States, and the position and jurisdiction of 
the Courts situated in the two Dominions fell to 
be considered. The Court at Daooa comes with¬ 
in the definition of a foreign Court, as defined 
in 8. 2 (6), Civil P. C. The order for attachment 
is to be sent to the relevant Distriot Court under 
8.136, Civil P. 0. The Distriot Court as refer, 
red to in s. 166 will be, in the present case, if 
this seotion be applicable and enforceable in East 
Pakistan though part of the law of India, the 
Distriot Court at Daooa. The Distriot Court at 
Daooa is a foreign Court as being situate beyond 
the limits of all the provinces of India and is 
neither established nor continued by the Gover¬ 
nor. General. It is not competent for a Court in 
India to direot a foreign Court, situated at 
Dacoa, to take neoeasary steps for the execution 
of a deoree. Ae held by this Court in Dominion 
of Indta v. Hiralal Bothra, 68 0 . w. N. 817 • 
(a. 1 . b. ( 87 ) 1960 Gal. is), a deoree passed by a. 
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Court which is now in one Dominion cannot 
be executed by another Court in the other 
Dominion. The two Dominions are not recipro- 
eating countries as envisaged in S. 44A of the 
Code and there has not been any intestate 
arrangement between the two States. 

[6J The learned Munsif wa3 correct in his de- 
cision that bo had no jurisdiction to issue a writ 
of attachment to Pakistan. 

[7l This Rule is accordingly discharged. As 
there is no appearance on behalf of the opposite 
party in this Court, there will be no order for 
costs in this Court. 

d.h. Rule discharged. 

A. I. R. (37) 1950 Calcutta 256 [C. N. 90.] 

Sinha J. 

Amuhja Charan De—Appellant v. Corpora¬ 
tion of Calcutta and others—Respondents. 

A. F. A D. No. 351 of 1944, D/- 14th May 1949, 
against decree of Sab-Judge, 2nd Court, Zillah 24 
Parganas, D/- 28th September 1913. 

(a) T. P. Act (1882), S. 112 — Covenant not to 
erect structure-Breach of — Continuing breach — 
Waiver of forfeiture. 

The breach of a covenant in a lease not to erect any 
structore on the land Is not a continuing but a single 
breach. If it is waived by subsequent acceptance of 
rent, it cannot be availed of thereafter. [Para 17] 

Annotation : (’45 Com.) T. P. Act, S. 112 N. 6. 

(b) Evidence Act (1872), S. 114 — Notice — 
Service of. 

The presumption is that the notice wa3 served at the 
time when it would be delivered in the ordinary course 
of post. The presumption is however rebuttable. 

[Para 22] 

Annotation : (’16-Man.) Evidence Act, 8. 114 N. 25. 

BaidyaNath Bancrjce—tor Appellant. 

Kriihnalal Banerjee and Sunil Kumar Basu 

—for Respondents. 

Judgment. — This is an appeal against a 
deoision of the second Subordinate Judge, Ali- 
pur, dated 28th September 1943 revereing a 
decision of the Third Munsif, Alipnr, dated 6th 
April 1913 in T. 8. No. 102 of 1942 decreeing the 
suit filed by the plaintiff, the Corporation of 
Calcutta, against the defendants. 

[ 2 ] The facts out of which this appeal arises 
are as follows : On 6th October 1931, the Corpo- 
ration of Calcutta (hereinafter referred to as 
"the Corporation") leased out a piece of land 
measuring 10 cottabs 5 chittacks and 14 sq. ft. 
being portion of premises No. 58/1, Kansaripara 
Road and Nos. 9 & 10 Kundn Road in favour of 
one Dulal Chandra Nandan, Secretary of the 
Bhowanipur Youngmen’a Association. An in- 
denture dated 6th ootober 1931 was executed by 
the parties. The indentnre recites that on 27th 
March 1923, the Corporation for the monthly rent 
of B 3 . 6 agreed to permit the said Association to 
occupy and use the premises No. 53/1, Kansari- 


para Road as play.groand aad that the lessee as 
Secretary applied to the Corporation for lease 
of a further plot of land being portion of pre. 
mises nos 9 and 10 Kundu Rjad. The indenture 
further recites that the Corporation on 26 th 
March 1930 resolved to lease the remaining uor. 
tion of premises Nos. 9 and 10 Kundu Road and 
53/ 1 , Kansaripara Road to the lessee at an 
annual rent of Rs. 10 for playing outdoor games 
subject to the conditions that (a) no structure 
wa3 erected, (b) the lessee would vacate me pre. 
m'ses whenever called upon to do so by the 
Corporation. 

[3j The terms of the lease so far as they are 
material for this appeal may be set out as 
follows : Clause 1 —Toe lessee hereby agrees to 
occupy the piece or parcel of land described In 
the schedule to the lease as a monthly tenant, it 
being hereby agreed that such occupation may 
bo determined at any time by the Corporation 
by one month’s written notice being given to 
the lessee. Cl. 3—The lessee shall not be at 
liberty to erect any structure on the land with¬ 
out the previous permission of the Chief Execu¬ 
tive Officer of the Corporation had and obtained 
in that behalf. Clause 5—The lessee shall, when, 
ever the said premises be required by the Cor¬ 
poration, on a month's notice deliver peaceful 
possession of the same to the District Engineer 
or any other Officer of the Corporation appoint, 
ed in that behalf provided always and it is 
hereby agreed that if there be any breach of any 
of the covenants herein contained it shall bo c m. 
patent for the Chief Executive Officer to cancel 
and determine the agreement and to take 
over peaceful possession of the said premises as 
if these presents had not been done. 

[ 4 ] Out of the area wnioh is the subject- 
matter of the said indenture a portion of land 
measuring 3 cottahs 7 emttaks and 8 sq. ft. was 
disposed of by the Corporation and possession of 
the same was made over by the defendants on 
19th July 1940. 

[ 5 ] On 22 nd October 1940, a notice was served 
upon the defendants by the Corporation by regiB- 
tered post requiring the defendants to vacate 
and give up possession of the portion of the land 
then in the possession of the defendants on the 
expiry of 30th November 1940. 

[6l As the defeudant3 inspite of demands 
did not vacate the land a suit was instituted in 
the Third Co irt of the Munsif at Alipur being 
T. 8. No. 114 of 1941 for ejectment and for other 

reliefs. . . 4 

[7J On 17th November 1941, the said Buit was 

withdrawn with liberty to bring a fresh suit. 

[8l On 27tb November 1941 a notice was sent 
by registered post on behalf of the Corporation 
requiring the defendants to vacate the premises 
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on or before Slat December 1941 as the Cor. 
poration urgently required the land in the 
occupation of the defendants for the purpose of 
extending the roadway and as the defendants 
had forfeited their interest in the land ly the 
construction of structures thereon in direct con¬ 
travention of the terms of the said indenture. 
The notice was returned with the endorsement 
"left.” Thereafter, on 35th December 1911 the 
3aid notice was again sent by registered post. 
The registered cover came back with the endorse, 
ment by the peon ‘‘Refused.’’ The eaid two 
covers have been marked as Exs. 2 and 2 (a). 

[9] On 24th April 1942, this suit was filed for 
recovery of possession of the portion of the land 
then in the poBse83ion of the defendants and for 
damages commencing from the date of filing of 
the suit. 

[ 10 ] The defendants were sued under 0. 1, 
R. 8, Civil P. C., as representing all members of 
the Bhowanipur Youngmen’s Association. The 
suit was contested by defendants l, 3 and 4 who 
filed a joint written statement. In the written 
statement, they denied the service of the notice 
of ejectment as alleged in the plaint ADd the 
validity of the notice and of the service thereof. 
The defendants also alleged that the covenants 
in the lease had not been broken by them inas- 
much as they did not erect the structure exis¬ 
ting on the land the same having been erected 
prior to the date of the said indenture. 

[ 11 ] The learned Munsif held on the evidence 
that the structure bad been raised after the date 
of the said indenture and without the permission 
of the Corporation and that the defendants had 
incurred forfeiture under 8. Ill (g), T. P. Act. 
The learned Munsif however held that the for. 
feiture bad been waived by the Corporation by 
acceptance of and of demanding payment of 
rent which beoame due sinoe the forfeiture. The 
learned Munsif further held that the breaoh 
oomplained of namely, the erection of the struc. 
ture, was not of a continuing nature and the 
continuance of the structure after the waiver of 
the forfeiture was not a fresh breaoh giving the 
plaintiff a fresh cause for a fresh forfeiture. The 
learned MunBif also held on the evidence that 
the notice to quit had been duly served upon 
the defendants but inasmuoh as no notice had 
been served under 8.114A, T. P. Aot, the suit for 
ejeotment was not maintainable. In the view 
he held that the tenanoy of the defendants had 
not been validly determined. He therefore dia- 
missed the suit. 

[ 12 ] Against the deoision of the Munsif there 
was an appeal whioh was heard by the Second 
Subordinate Judge at Alipur. The Appellate 
Court agreed with the Munsif that the forfeiture 
incurred by the ereotion of the struoture had 
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been waived but held that as the breach of the 
covenant not to erect structure was a continuing 
one, the service of the notice dated 27th Novem¬ 
ber 1941 determined the tenancy by forfeiture. 
He also held that it was not necessary to serve 
a separate notice under s. 114A, T. P, Act, and 
that a combined notice under Ss. Ill (g) and 
114A was enough and that such notice had been 
served. The combined notice had not been waived 
and therefore the plaintiff was entitled to reco¬ 
very of possession of the land and damages from 
18b January 1942 to the date of delivery of 
possession at the rate of Rs. 10 per annum. 

[13] This appeal has been filed by defendant 1 
and is directed against the said appellate decision. 

[14] Before me it ha3 been argued by the 
learned advocate for the appellant that the broach 
of covenant not to erect a struture was not a 
continuing breach. The breach was a single 
breaoh and was complete on the date of the 
erection of the structure. That breach having been 
waived by acceptance of rent after the forfeiture 
was complete, the plaintiff was not entitled to 
eject the defendants in reliance on that forfeiture. 
There bad been no other breaoh after the date 
of the notice dated 22nd October 1940 which 
entitled the Corporation to determine the tenancy 
by forfeiture. The Corporation was not entitled 
therefore to eject the defendants by a fresh 
notice based on forfeiture. 

[15] It has been held that where there is an 
express covenant to build within a fixed period 
and the tenant does not do so, there i3 a single 
breach which may be waived by subsequent 
acceptance of rent. See Hillon Landlord and 
Tonant p. 187, Art. 142. Reliance was placed 
by the learned advooate for the respondent 
Corporation on the oase of Doo de Ambler v. 
Woodbridgo, reported in (1829) 9 B and o. 376 : 
(33 R. R. 203). In that case the covenant was not 
to alter or use certain rooms then used as bed. 
room into, or for any other purposes than, bed 
or sitting rooms without the license of the lessor 
in writing and the lease contained a clause of 
forfeiture for breach of any of the covenants. It 
was held per curiam that the conversion of a 
house into a shop is a breaoh complete at onoe 
and the forfeiture thereby incurred i3 waived by 
subsequent acceptance of rent. There was how¬ 
ever a new breaoh of oovfinant every day during 
the time the rooms were used contrary to the 
covenant, of which the landlord oould take 
advantage. That case is an authority for the 
proposition that if the breach of the covenant is 
a continuing breaoh, the lessor oan avail himself 
of a new breaoh after a previous one had been 
waived but if the breaoh was oomplete at onoe 
it was waived by subsequent acoeptanoe of rent 
and could not be availed of thereafter. 
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[ 16 ] In Powell v. Eemsley, (1909) 1 cb. 680 , 
the lessees built a bouse in contravention of tbe 
covenants contained in the lease. Tbe question 
arose whether the breach was a continuing one. 
Eve J. said as follows at p. 688; 

“It has been argued on the part of the plaintifl that 
the breach is a continuing breach that there is a new 
breach of covenant every day the house is left standing. 
I cannot adopt this view. In my opinion the covenant 
was broken once and for ail when the house was erected 
contrary to it was a breachfcomplete at once and not 
continuous: See per curiam in Doe de Ambler v. Wood- 
bridge: (1829-9 13. <t C. 376: 33 R. It. 203) The defen¬ 
dant therefore cannot be liable on the footing of a 
continuing breach." 

[17] This case went up on appeal and the 
judgment on appeal is reported in Powell v. 
Eemsley, (i£09) 2 ch. 262: (78 L. J. ch. 741). 
Lord Justice Farwell says as follows: 

“It was said that this is a continuing breach. I 
agree with Eve J. that the case of Doe de Ambler v. 
Woodbridgc : (1829-9 B. & C. 376 : 33 R. R. 203) 
illustrates the distinction very well. Tbe covenant 
there was that the tenant should not alter or convert 
certain rooms into bed rooms. The Court held the con¬ 
version was a breach complete at once. I entirely agree 
with Eve J. and I think that this appeal should be 
dismissed with costs." 

I therefore hold that the breach of covenant not 
to erect any structure on the land was not a 
continuing but a single breach. The breach and 
the forfeiture incurred therefor having been 
waived, the Corporation was not entitled to rely 
on the breach by reason of tbe erection of the 
structure for determining the tenancy. 

[ 18 ] The other ground on whioh the notice to 
quit was based was that the land was required 
by the Corporation for its own purpoees. Clause 
6 of the lease provided that if at any time 
tbe Corporation required the land, the lessee 
would deliver peaceful possession of the same 
on a month's notice. (After discussing tbe evi¬ 
dence Eis Lordship proceeded:) Further, cl. 1 
of the lease entitled the Corporation to recover 
possession of the land by determination of the 
tenancy at any time by one month’s written 
notice being given. It is contended that even if 
there was no forfeiture, the Corporation was 
entitled to recover possession by giving one 
month’s notice. Such a notice was given on 27th 
November 1941 and the tenanoy determined on 
.the expiry of the period of the notice. 

[ 19 ] Tbe learned advocate for the appellant 
contends that the suit has proceeded on the 
basis of forfeiture and the judgments of the 
lower Courts have also proceeded on that foot, 
ing. No issue was raised as to whether tho plain- 
tiff was entitled to possession on any ground 
other than that of forfeiture. 

[ 20 ] In tbe plaint recovery of possession is 
asked for on the footing of the notice to quit 
dated 27th November 1941. The notice dated 


27th November 1941 expressly mentioned that 
the Corporation urgently required the land for 
extending the roadway. Clause 6 of the lease 
required the lessee to give up possession on a 
month s notice whenever the premises were 
required by tbe Corporation. Clause l of the 
lease entitled the Corporation to determine the 
tenancy on a month’s written notice. It is there¬ 
fore contended that the Corporation was entitled 
to a decree for possession if one month’s notice 
was given. 

[ 21 ] One of the issues framed at the trial was 
"Was aDy notice of ejectment served on the 
defendant Association? If so, is it valued and 
sufficient?” The learned Munsif found that 
notice under S. ill (g), T. P. Act had been duly 
served on the defendants. He did not go into 
the question as to whether the defendants had 
got one month’s notice, as it was not necessary 
for his purposes, he having proceeded on the 
ground of forfeiture only. In the grounds of 
appeal filed in the lower appellate Court, it wa9 
complained that the learned Munsif omitted to 
consider the other :condition mentioned in the 
notice which was itself a good ground for eject- 
ment, namely, that tbe land was required by the 
Corporation. The lower appellate Court having 
come to the conclusion that the breach of cove- 
nant was a continuing one held that there had 
been a forfeiture, and did not go into tbe other 
question, namely, whether the Corporation wa» 
entitled to a decree, on the ground that they had 
served a notice giving the defendants one 
month’s time to vacate. 

[ 22 ] If the evidence on the record was suffi- 
cient to enable me to determine the issue, I 
would have deoided the issue here. But it seems 
to me the evidence is not 9uffioient. It is true 
that there is evidence that the letter dated 27tb 
November 1941 was sent by registered post on the 
eaid date. Tbe presumption is that the notice 
was served at the time wh6n it would bo deli¬ 
vered in the ordinary course of post. The 
presumption is however rebuttable. It is pointed 
out that the registered cover containing the 
notice dated 27th November 1941 was returned 
with the endorsement "Left” which is dated 
2 nd December 1941. As the lower Court did not 
consider the question as to whether one month’s 
notice had been given, it was not necessary for 
the defendants to adduce any evidenoe for rebut- 
ting the presumption. 

[ 23 ] I think therefore it is necessary that the 
following issues should be referred for trial to 
the lower appellate Court, (a) Was tbe premises 
now in the oocupation of the defendants required 
by the Corporation? (b) Was the notice dated 
27th November 1941 duly served on the defen¬ 
dants? If so, on what date? 
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[ 24 ] The lower appellate Court would take 
additional evidence on the i3Suea referred to 
above and return the evidence to this Court 
with its findings thereon. 

[ 25 ] Costs of tbi3 hearing, will abide the 
result. 

v.b.b. Case remanded. 


A. I. R. (37) 1950 Calcutta 259 (C. N. 91.] 

G, N. Das J. 

Ramesh Chandra BasuMajumdar— Defen¬ 
dant— Appellant v. Brojendra Nath Paul— 
Plaintiff—Respondent, 

A. F. A. D. No. 673 or 1945, D/- 28-1-1940, against 
decree of the Sob J. 2nd Court, Hoogbly, D/- 21-12- 
1944. 

(a) Tort — Malicious prosecution — Infructuous 
criminal process. 

It, in (act, the processes of the Criminal Court are 
set in motion and the Criminal Court takes cognisance 
of the matter, the bare fact that the processes may be 
void on some ground or other does not disentitle the 
plaintifl from olaiming damages for malioloos prosecu¬ 
tion, [Para 6] 

(b) Tort—Malicious prosecution—Prosecution— 
Test—Mere filing of ialse complaint. 

The question whether in a particular oase there 
has been a prosecution or not depends on the facts of 
that particular case. The test is not whether the crimi¬ 
nal proceedings have reached a stage at whioh they 
may be certainly described a9 a prosecution, but the 
test is whether the oriminal proceedings have reached 
a stage at which damages to the plaintifl may result. 
The mere filing of a false complaint which may fail i9 
not per se suoh a prosecution. (Para 9] 

(c) Tort—Malicious prosecution — Damages— 
Grounds. 

In an notion for malioious prosecution, the plaintifl 
can olaim damages, either on the ground of loss of re¬ 
putation or damage to person and property. [Para 10] 

Binoy Bihari Sen— for Appellant. 

Panclxanan Pal—for Respondent. 

Judgment.—This appeal is on behalf of the 
defendant in a suit for recovery of damages for 
malioioua pro3eoution. The plaintiff’s allegation 
is that he acted as the defendant's pleader in 
Money Execution oase No. 101 of 1912 and with, 
drew certain Bums of money from Court and 
paid to the defendant his share of the moneys 
so withdrawn, on a receipt given by the defen¬ 
dant. The defendant however lodged a comp, 
laint before the Magistrate at Serampore 
alleging that the plaintiff and two other persons 
had forged a vakalatnama, and on the strength 
of the forged vakalatnama had withdrawn 
moneys from Court and had misappropriated 
the same. The Magistrate thereupon took cog- 
nizanoe of the matter and sent the matter for 
enquiry to the munBif at Serampore. The mun- 
sif issued a notioe on the plaintiff, and alter an 
enquiry made by him, submitted a report. On 
perusal of the report, the Magistrate dismissed 


the complaint under S. 203, Oriminal P. C. The 
plaintiff claimed damages for a sum of R3.503.I1-6 
for I03S of reputation and expenses incurred 
by the plaintiff in defending the criminal pro¬ 
ceedings started by the defendant. The plaintiff 
alleged that there was no reasonable and pro- 
bable cause for initiation of the criminal proceed¬ 
ings, and that these proceedings were actuated 
by malice. The defence was a denial of tbe 
material allegations made in the plaint. It was 
stated that there was no malice or waut of 
reasonable and probable cause. The defendant 
alleged that he had a bona fide belief that he 
had not been paid his proper share in the money 
withdrawn in the aforesaid money execution 
case; before initiating the proceedings before tbe 
Magistrate, he had sent a pleader’s letter to the 
plaintiff enquiring as to who was responsible for 
the forged vakalatnama and withdrawing moneys 
and not paying him his proper share. 

[ 2 ] The trial Court found that there was 
proseoution of tbe plaintiff, that there was want 
of reasonable and probable cause for filing the 
complaint before the Magistrate; that these 
proceedings were actuated by malice; and that 
the plaintiff was a leading practitioner and had 
suffered lo3S in reputation and had incurred cer¬ 
tain costs. The trial Court, therefore, passed a 
decree for Rs. 503-11-6 with full costs. 

[3] An appeal was taken by tbe defendant. 
The lower appellate Court has varied the 
decree of the trial Court by reduoing the amount 
decreed, by Bs. 200 . The lower appellate Court 
has maintained the decree of oosts passed by the 
trial Court; it has direoted that the parties 
should bear their costs in the appellate Court. 
Against the decision of the lower appellate 
Court, the defendant has preferred this appeal. 

[4] Mr. Sen appearing for the defendant 
has contended that, (l) there was no proseoution 
of the plaintiff; and ( 2 ) the order for costa made 
by the lower appellate Court awarding full 
costa of the trial Court was not justified. 

[6] Mr. Sen develops the first point on two 
grounds. In the first plaoe, he contends that the 
complaint was filed against the plaintiff and two 
other persons alleging a conspiracy on the part 
of the persona named in the petition of comp, 
laint. The offence alleged inoluded an offence 
under 8.463 and 3.408, Penal Code, but no sanc¬ 
tion was taken as required under a. 196 (A) (8), 
Oriminal P. C., to the initiation of the prooed- 
ings; the complaint, therefore, would not have 
resulted in any event in a oonviotion of the 
plaintiff and hie alleged associates; there waa 
thus no valid complaint in the eye of the law, 
and as snob, there was no proseoution. 

M In my opinion, the fact that the proaecu. 
faon, if any, of the plaintiff by the defendant may 
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fail does not ab-olve the defendant of his liabi. 
lity for damages in a 3uit foe malicious prosecu. 
tion if the other requisite elements are found to 
be present. In my opinion, the defendant cannot 
escape liability merely on the ground that the 
step taken by him wa3 erroneous in law. If, in 
fact, the processes of the criminal Court are set 
in motion, and the criminal Court take 3 cog. 
nisance of the matter, the bare fact that the 
processes may be void on some ground or other 
does not disentitle the plaintiff from claiming 
damages for malicious prosecution. In my opi. 
nion, in such a case as the present, the conduct 
of the complainant (defendant in the civil ac- 
tion) i3 more reprehensible than the conduct of 
one who initiates criminal proceeding which is 
not void in law. In this connection, reference 
may be made to Parli v. Read, 30 Kamsas 
531 where it was pointed out that the plaintiff 
can succeed whether tho indictment is good or 
bad, because, in either case, the plaintiff is 
equally subject to the disgrace of tho initiation 
of the criminal proceedings and is put to expen. 
ses for olearing up hie character in the crimi- 
nal proceedings. 

[7l There is another answer to this part of 
the appellant’s contention. It is true that the 
petition of complaint disolosod aohargeof cons, 
piracy and sanction under S. 195(a) (a), Criminal 
P. C. was necessary to the initiation of tho pro. 
ceedings. In the present, case, however, the Court 
did take cognisance of the matter. It may be that 
the criminal Court might have issued process 
not on a charge of conspiracy, but on other 
oharges which the petition of complaint disclosed. 
It cannot, therefore, be said that the entire pro- 
oeeding3 before tho criminal Court were void 
and of no legal effect. This branoh of the appal- 
lant’s contention must, therefore, be overruled. 

[8] The second branch of the appellant's 
contention is based on tho ground that in point 
of fact, no process was issued by the criminal 
Court. Tho petition of complaint was dismissed 
under S. 203, Criminal P. C. It is, therefore, 
suggested that criminal Court prosecution, did 
not commence in the faots of this case. In sup. 
port of this proposition, reliance is placed upon 
the decision in Golapjan v. Bholanath, 38 
cal. 880: (11 I. c. 311) as also on the oase of 
Mohammed Amin v. Jogendra Kumar, 49 
C. W. N. 282. It is true that these cases sup- 
port the wide proposition contended for on 
behalf of the appellant that if the ooraplaint is 
dismissed under S. 203, Criminal P. C. and no 
process is issued, the proceedings mu3t bo 
deemed not to have commenced at all and an 
action for malicious prosecution oannot be sus. 
tained. The decision in Mohamed Amin's case, 
(49 o. w. N. 282) went on appeal to the Judicial 
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Committee of the Privy Counoil, and the deoi- 
S10n of this Court was reversed: the decision of 
the Privy Council is reported in 61 o. w. n. 
723. (a. I. r. ( 34 ) 1947 p. c. 108). The decision 
of this Court in Golapjan s case , (33 cal. 880 ; 
11 I. C. 311) was expressly overruled by the 
Judicial Committee in the case last cited. 

[9] lue question whether a prosecution which 
can found an action for damages for malicious 
prosecution commences with the mere filing of 
a petition of complaint before the criminal 
Court has been considered in a number of cases 
both in this country and abroad. In the case of 
Hez v. Wallace, ( 1797 ) 1 East p. c. 136. it was 
broadly laid down that the lodging of informa¬ 
tion before the Magistrate commences a prose- 
oution which may, if unsuccessful, give rise to 
a suit for damages for malioious prosecution. 
It may be noted that the action for malioious 
prosecution is not founded on statute. The word 
‘prosecution” which is said to be one of the 
elements for sustaining an action for malicious 
prosecution ha3 not the same technical meaning 
which is to be found in the Criminal Procedure 
Code. The question whether in a particular case 
there has been a pro3scution or not depen ts on 
the fact9 of that particular case. In the case of 
Mohamad Amin v. Jogendra Kumar Banerjee, 
61 0. W. N. 723 : (A. I. R. (34) 1947 P. 0. 103), 
the Judicial Committee stated that tho test is 
not whether tho criminal proceedings have 
reached a stage at which they may be certainly 
described as a prosecution, but the test is 
whether the criminal proceedings have reached 
a stage at which damages to the plaintiff may 
result. Tho mere filing of a false oomplaint 
which may fail is not per se such a prosecution. 

[ 10 ] In the case before the Judicial Com- 
mittee in Mohamad Amim v. Jogendra Ku¬ 
mar Banerjee , 61 G. W. N. 723 : (A. I. R. (34) 
1947, P. 0. 103) the fact3 wore that on a petition 
of complaint file I by the defendant, the Magis¬ 
trate directed an enquiry to be made. The en¬ 
quiry was made not by a polioe officer, but by a 
Magistrate, and thereupon the petition of comp¬ 
laint was dismissed. Gentle, J. delivering the 
judgment of the trial Court felt himself bound 
by the decision in Golapjan's case, (39 oal. 830: 

' 11 I. 0 . 311) whioh was a decision of a Judge 
sitting singly on the Original Side of this 
Court. On appeal from that deoision, Derby¬ 
shire, 0. J. and Lodge, J. dissented from the 
view taken by Mookerjee and Beaohcroft, JJ« 
in Bisliun Pergash v. Phulman Singh, 19 
0. W. N. 935: (A. I. R. (2) 1916 Oal. 79), and 
affirmed the view taken in Golapjan's case\ 
(38 Cal 839: 11 I. 0 . 31l). The learned Chief 
Justice points out that when the matter is at 
enquiry stage, either before a polioe offioer or 
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a Magistrate, ordinarily, the person complained 
againBt has no locus standi to appear, and to 
lead evidence with a view to exoulpate himself, 
Their Lordships, therefore, observed that when 
proceedings were at that stage, no proseoution 
could be deemed to have taken piece. This 
view was overruled by the Judicial Committee 
on appeal from the judgment of this Court. I 
may point out that in an action for malicious 
prosecution, the plaintiff can claim damages, 
either on the ground of I 033 of reputation, or 
damage to person and property. Vide Savile 
v. Roberts, ( 18 £ 8 ) 1 Ld. Raym 374. 

{Ill Unquestionably in the facts of the pre¬ 
sent case, the effect of the initiation of the 
criminal proceedings by the defendant against 
the plaintiff' on whom a notice was served to 
appear at the enquiry stage before the rnuusif 
resulted in such damages. The Courts below 
were, therefore, right in bolding that thore was a 
prosecution which entitled the plaintiff to recover 
damages in the suit. The first contention raised 
by Mr. SeD muet, therefore, be overruled. 

[ 12 ] The socond contention refers to tho 
order for costs made by tbo lower appellate 
Court. In my opinion, though the proper order 
for costs would have been to direct the defen¬ 
dant to pay proportionate costs both in the 
trial Court and in the lower appellate Court, it 
i9 noteuggested that the order for costs actually 
made exceeds the amount of costs which would 
have been payablo if an order of proportionate 
costs in both the Courts had been passed. The 
second contention muet also fail. 

[13] In the result, this appeal fails ar.d must 
be dismissed with costs. 

v. B. B. Appeal dismissed. 

A. I. R. (31) 1960 Calcutta 261 [C. N. 92] 
Harries 0. J. and SaBkar J. 

Panchanan Ghost—Appellant v. Bhaggu 
Ban—Respondent. 

A. F. O.O. No. 23 of 1949, D/ 17-1-1950, agaiost 
order of Commissioner for Workmen’s Compensation 
West Bengal, D/ 20 1-1949. ’ 

(a) Workmen's Compensation Act (1923), S, 2 (n) 
and Sch. II, Cl. (XXVl)-Person employed to load 
and unload bricks in a lorry—No evidence that 
loading and unloading took place in a place as 
required by Sch. II, Cl. (XXVI) Person is not a 
workman and cannot claim compensation. 

[Para 9] 

Annotation.—(’40-Man) Workmen's Compensation 
Act, S 2 (n) N. 6. 

(b) Workmen's Compensation Act (1923), S. 10- 
Notice of accident—Absence oi-Effect. 

S. 10 requires notice of tho acoident and such notice 
is only rendered unnecessary if the Oourt is satisfied 
on evidonce that the employer knew from other sources 
of the accident at or about the time it took place, or [f 


there were suOicient grounds for failure to give notice. 
The employer’s knowledge of the accident requires to 
be proved like any other fact and further it must be 
proved that he bad knowledge of the accident at or 
about the time when it occurred. The Court cannot 
treat notice of an accident as unnecessary, for example, 
when the employer had obtained knowledge of the 
accident many days or weeks later. Where the absence 
of notice cannot be condoned uoder 9. 10, the work¬ 
man will not be entitled to any com pen-ration. 

[Para^ 11. 1*2, and 13] 

Annotation.—(’16-Man) Workmen’s Comp:uration 
Act, S. 10, N. *2. 

(c) Workmen’s Compensation Act (1923), S. 25 — 
Evidence as to disablement—Medical certificates. 
— Evidence Act (1372), S. 45. 

A finding ns to incapacity or the extent of incapacity 
cannot be founded upon mere medical certificates which 
are the worst form of hearsay evidence. They merely 
record what somebody who U not a witness has written. 
Similarly, it is uot proper for the Commissioner to base 
such Griding upon his own observation of tbe injured 
workman, [Para 14) 

Annotation— (’46-Man) Workmen’s Compensation 
Act, S. 25 N. 1. 

P/jduijidra Kumar Sanyal,— for Appellant. 

Jitondra Mohan S:n Gupta and Jnan Chandra Ray 

— for Respondent. 

Harries C. J—Tbi3 i3 an appeal by the 
employer from an order of tbe Commissioner for 
workmen’s compensation awarding tbe respon- 
dent a sum of Rs. 441 together with certain costs 
as compensation in respect of an accident. 

[ 2 ] The workman’s case was that be was 
employed by the appellant to load certain bricks 
into a lorry, to travel with the lorry and unload 
the bricks on arriving at the lorry's destination. 
It is said that whilst the respondent was travel, 
ling in this lorry on some day about seven 
months before tho hearing before the Commis¬ 
sioner, the lorry travelling along a narrow path 
overturned. The workman who was travelling 
on the lorry, it is said, was thrown into a tank 
along side this narrow path and was injured by 
bricks from the overturned lorry falling upon 
him. The workman’s case was that he sustained 
injuries in the chest and on loft hand, left knee 
and waist. 

[3] The appellant denied that the respondent 
was a workman within the meuuing of tho Act 
and he denied that there was any accident or 
that he had notice of any accident. 

[4] Evidenco was called before the Com- 
missioner upon which ho held that tho respon¬ 
dent had been injured by aocideot arising out 
of and in the course of his employment and 
assessed the compensation at tho sum of rs. ill 
for partial disablement. 

[6] A number of grounds have been taken in 
this appeal and it appears to me that the judg- 
ment of the Commissioner for workmen's com¬ 
pensation oannot possibly be maintained on any 
ground whatsoever. The learned Commissioner 
has proceeded to deoide this case without any 
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ceierence whatsoever to the provisions of the 
Act. 

[G] In the first place, the Commissioner ha3 
decided that the respondent is a workman. In 
ordinary parlance, the respondent was clearly a 
workman; but for the purposes of workmen’s 
compensation he must be a workman as defined 
in the Act. Section 2 (n) defines "workman” as 
follows: 

" ‘Workman’ means any person (:>ther than a person 
whose employment is of a casual nature and who is 
employed otherwise than for the purposes of the 
employer's trade or business) who is 

* * * 

(ii) employed on monthly wages not exceeding four 
hundred rupees, in any such capacity as is specified 
in Schedule II". 

[7] Schedule II specifies a large number of 
capacities in which the persons who are emp¬ 
loyed are workmen within the meaning of the 
term as used in the Workmen’s Compensation 
Act. 

[8] The learned Commissioner appears to have 
thought that the case of the respondent fell 
within cl. (XXVi) of Sch. II of the Act. That 
olause provides that a person 

"employed in the handling of transport or goods in 
or within the precincts of, 

(a) any warehou30 or other place in which goods, 
aro stored and in which on any one day of the preced¬ 
ing twelve month9 ten or more persons have been so 
employed; or 

(b) any market in which on any one day of the 
preceding twelve months one hundred or more persons 
have been so employed." 


[9] All the evidence amounted to was that 
this man was employed to load bricks into a 
lorry and to unload them. Wtiere this loading 
took place was not stated, and there was no evi. 
dence at all that the handling of these bricks or 
the transport of these bricks took place in or 
iwithin the precincts of any warehouse or market 
or in any place, in any warehouse or other place 
where on any one day of the preceding twelve 
[months ten or more persons had been employ¬ 
ed, or in or within the precincts of any market 
in which one hundred or more persons had been 


employed on any day within the preceding 
twelve months. How the learned Commissioner 
could have held that tbia man was a workman 
within the meaning of cl. (XXVI) of Sch. II 
»pon the evidence I am wholly unable to say. 
It is quite clear that there was no evidence at 
all upon which it could be held that the respon¬ 
dent-applicant was a workman and therefore 
he could not have obtained any compensation 


under the Act. 

[ 10 ] A point was also taken by the appellant 
by way of defence that no notice of the accident 
had been given by the respondent and an issue 
was framed giving rise to thi3 question. The res- 
pondent gave no evidence at all that he had 


given his employer any notice of the accident, 
and it is to ba observed that the employer so far 
from admitting any notice of the accident 
denied that there ever had been an accident or 
that he over had notice of such an accident. 
Upon that state of the evidence, the learned 
Commissioner found that there was an accident 
as stated and that the matter was known to the 
opposite party in due course; but clearly that is 
a finding upon no evidence whatsoever. The 
Commissioner is not entitled to find that the 
appellant before us must have become aware of 
this accident in due course unless there is evi- 
dence upon which he can so find. According to 
the appellant he hired this lorry every day and 
there is nothing to suggest in the evidence that 
the appellant was ever told about any accident, 
if an accident did in faot take place. The Com¬ 
missioner for workmen’s compensation is not 
allowed to guess. Ho is an officer exeroising 
judicial functions and he can only find facts 
upon evidence. As I have said there is no 
evidence at all that any notice of this accident 
was ever given by the workman or on his 
behalf. 

[11] It is true that by reason of S. 10 (l) (b) 
notice need not be proved, if it is established 
that the employer had knowledge of the accident 
from any other source at or about the time 
when it occurred. But that the employer had 
knowledge of the accident requiros to be proved 
like any other fact and further it must be proved 
that he had knowledge of the accident at or; 
about the time when it occurred. The Court 
cannot treat notice of an accident as unneces¬ 
sary, for example, when the employer had 
obtained knowledge of the accident many days 
or weeks later. In the present case, however, 
there is no evidence that the employer ever 
knew of this acoident until this olaim was made 
and admittedly a claim for compensation is not 
notice of an accident. The Workmen's Compen¬ 
sation Act requires a olaim for compensation to 
bs made within twelve months and also notice 
of the accident unless euch notice can be dis¬ 
pensed with for the reasons given in S. 10. 

[ 12 ] Tne learned Commissioner could have 
held iu this case that the failure to give notin 
was not fatal to the olaim, if he was satisfies 
that there was sufficient cause for failing to give 
the notice. The learned Commissioner has not 
dealt with the matter at all and has not consi¬ 
dered whether there was sufficient or any cause 
for not giving the notice. He seems to have found 
that no notice was given but a3 he appears to have 
thought that as the employer must have got to 
know of this accident suoh (sic) was sufficient. 
The law however requires notice of the acoiden 
and such notice is only rendered unnecessary » 
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tbe Court is satisfied on evidence that the em- 
ployer knew from other sources of the accident 
or about tbe time it took plaoe, or if there 
Were sufficient grounds for failure to give notice. 

(133 As tbe respondent failed to give the 
notice of accident in this case and his failure 
cannot be condoned his claim was bound to fail 
upon this ground also. 

[li] Learned advocate for the appellant has 
also urged that there was really no evidence of 
incapacity or disablement. Admittedly, no 
doctors were called and the learned Commis¬ 
sioner has aoted upon medical certificates. 
•Medical certificates are the worst form of hear. 
Isay evidence. They merely record what some- 
'body who is not a witness has written. There is 
nothing to suggest that the parties agreed to be 
bound by these certificates and I cannot see that 
tiny order finding incapacity and tbe extent of 
incapacity can ever be founded upon a mere 
medical certificate. The Commissioner also noted 
that he had seen the workman. The Oommis- 
aioner is not a medical man and in this olass 
«i litigation malingering and false claims are 
notorious and I am sure that the Commissioner 
would find it very difficult to say whether an 
(alleged injury to a joint was real or not. How- 
lever, all the Commissioner had in this case were 
(medical certificates together with his own obser¬ 
vation. However, it is not necessary to consider 
lihis question further beoause it is puite dear 
jthat this order cannot possibly be sustained and 
iftiHSt bo set aside. 

[ 16 ] In the result therefore I would allow 
this appeal, set aside the order of the Commis- 
ainer for workmen’s compensation and dismiss 
€foe workman's claim- 

tie] No order is made for costs, 

Sarkar J.—I agree. 

K.S. Appeal allowed. 


A. I. R. (37) 1950 Caloutta 263 fC. N. 93.] 
G. N. Das and Das Gupta JJ. 

Indian Homeopathic Medical Association, 
Calcutta and others—Petitioners v. Kanai Lai 
Bal and another—Opposite Party, 

Civil Rules Nos. 740, 1883 and 1683 ot 1949. 
9J- 16-12-1949. 

Houses and Rents—West Bengal Premises Rent 
©ontrol (Temporary Provisions) Act (XXXVIII 
[58] oi 1948), S. 32 (6) and (7) — Effect oi — High 
•ourt’s power of revision except in cases mentioned 
in S. 32 (6) has been taken away — Civil P C 
(1901), S. 115. 

The words 'subjsot to tbo provisions of sub-s. (6)' in 
8 . 82 (7), necessarily exolude whatever other power! of 
revision the High Court may possess including its 
•powers under S. 115, Civil P. C. rp at a 14 ) 

The powor of the High Court to revise an order 
passed by the Rent Controller or the Chief Judge, the 
©/strict Judge or the appointed Judge except in the 


specific cases mentioned in S. 32 (6) of the Act has 
been taken away by necessary implication. (Para 16] 
Hence, an order of a Chief Judge oi the Court of 
Small Causes modifying on appeal an order of the Rent 
Controller fixing tho standard rent for certain premises 
not being one mentioned in S. 32 (6) is not open to revi¬ 
sion by the High Court under S. 11-5, Civil P. C. : 49 
C. W. N. 10. Rel. on ; A. I. R. (9) 1922 Cal. 427 and 
A.I.R. (10) 1923 Cal. 169, Disting; Case laio discussed. 

[Para 13] 

Annotation : ('4 i-Com.) Civil P. C., S. 11-5, N. 6, 
Pt. 40. 

Parcsh Nath llukherjce and Gouranga Sunder 
Chatter jc-i (in .Vo. 740) and Binayak Bamrjee (in 
Nos. 1582 and 1583)— for Petitioners. 

Sitaram Banerjee, Anil Chandra Dull and Pra- 
vasli Chandra Chatterjee (in No. 740) Hiran Kumar 
Roy and Kanti Basufin Nos. 1582 and 1583) and Hem 
Chandra Dhar (in No. 1583)— lot Opposite Patty. 

G. N. Daa J.—The above cases were heard 
together. They arise out of applications under 
8 . 115, Civil P. C., hereinafter called tho Code. 
The Orders complained of in these Rules were 
passed by tbe Chief Judge of tbe Court of Small 
Causes, Calcutta hereinafter called the Chief 
Judge, modifying on appeal the orders made by 
the Additional Rent Controller fixing the stan¬ 
dard rent of certain premises under the 
provisions of the West Bengal Rent Control 
(Temporary Provisions) Act, 1948, hereinafter 
called the Act. 

[s] Mr. Banerjee appearing for the opposite 
party has raised a preliminary objeotion that 
this Court ha9 no power to interfere with the 
orders complained of under s. 115 of the Code. 
His contention i9 that exercise of this power 
under B. 115 of the Code has been exoluded by 
8. 37 (6) and (7) of the Act. 

[3] It has not been disputed by Mr. Mukherjee 
appearing on behalf of the petitioner that the 
Provincial Legislature may, by appropriate 
legislation, take away the powers of this Court 
to interfere under 8. 116 of the Code with an 
order passed by a Judicial Tribunal of Civil 
Jurisdiction. 

[4] In order to deal with this matter, it is 
necessary to refer to certain provisions of the 
Act. 

[6] Seotion 32 (l) of the Aot impliedly pro. 
vides for an appeal from an order of the Rent 
Controller, and requires it to be presented either 
to the Ohief Judge or to the District Judge. 

[6] Seotion 32 ( 2 ) empowers the Provincial 
Government to appoint a person who has exer¬ 
cised the powers of a District Judge to hear 
appeals, presented to the Chief Judge and a 
Judioial Officer not below the rank of a Subor¬ 
dinate Judge to hear appeals presented to the 
District Judge. 

[7] For the sake of brevity, I shall hereinafter 
call the person appointed by the Provincial 
Government as the appointed Judge. 
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[9] Section 32 (3) confers on the Chief Judge 
or the District Judge the powers to transfer and 
withdraw cases to or from the appointed Judge. 

[9] Section 32 ( 4 ) lays down the procedure to 
be followed in hearing an appeal. 

[ 10 ] Section 32 (5) provides for review. 

[Ill Section 32 (e) empowers the High Court 
to revise an order imposing or confirming an 
order passed by the Controller imposing a fine 
under s. 20, S. 33 or 8. 34 when the amount of 
fine is not less than five hundred rupees. The 
period of limitation i3 fixed at 30 days. 

[ 12 ] Section 32 (7) then provides that 

“all decisions of the Chief Judge, or the District Judge, 
or a person appointed under subs. (2), ns the ca6o may 
be, shall, subject to the provisions of eub-s. (G), be 
final.” 

[13] According to the large majority of deci¬ 
sions, the word final’ means not appelable but 
open to revision or review. Partha Saradhi 
Naidu v. Eoteswara Iiao, 47 Mad. 369 : (a.i.r. 
(II) it21 Mad 661 F.B.) Phani Bhusan v. Sarat 
Kumar , 40 C. W. N. 124 : (A. L R. (22) 1936 cal. 
773) and Manager, Spring Mills Lid. v. C. D. 
Ambekar, 51 Bom. l. R. 148 : (a. I. r. (36) 1949 
Bom. 168). 

[14] In my opinion the words “subject to the 
provisions of sub-s. (6)’’ necessarily exclude 
whatever other powers of revision the High 
'Court may possess. 

[ 16 ] Mr. Mukherjee appearing for the peti¬ 
tioner submitted that the insertion of sub-s. (6) 
was made ex abudanti cautela with a view to 
provide against a possible contention that a3 the 
orders referred to were of a quasi criminal 
nature, revision was barred. This contention 
cannot be accepted. The High Court has ample 
powers of revision even in regard fo orders of 
quasi criminal nature in appropriate case3. 

[16] Mr. Mukherjee next contended that the 
word 'revise' ha3 been used in a wide sense and 
includes an appeal. This contention cannot also 
be accepted because in S. 32 itself, the Act used 
the words, "appeal, review & revision." 

[17] It was lastly contended that sub-s. (6) is 
wider in scope than S. 115 of the Code and was 
inserted with a view to confer on the High 
Court wider powers of revision in cases of a 
quasi criminal nature. This contention oannot 
also be accepted because the words "eubject to 
the provisions of sub-s. (6)” clearly imply a 
limitation and not an extension of the powers of 
the High Court. 

[181 In my opinion, the conclusion is irresis¬ 
tible that the power of the High Court to revise 
an order passed by the Rent Controller or ihe 
Chief Judge, the District Judge or the appointed 
j Judge except in the specific cases mentioned in 
IS. 32 (6) of the Act has been taken away by 


necessary implication. It is not disputed that 
the orders now in question do not come within 
the purview of S. 32 (6) of the Act. This Court 
has therefore no jurisdiction to interfere with 
the orders complained of. 

[19] Mr. Mukherjee wa3 at considerable pains 
to show that the Chief Judge or the District 
Judge or the appointed Judge acts 83 a. 
Court and not as a persona designata. He 
referred us to a long catena of casss in support 
of his submission. In the view I have taken, it is 
not necessary to express a final opinion cn this 
question. Conceding that the Chief Judge or the 
District Judge or tho appointed Judge is a 
Court when hearing an appeal from the order 
of the Rent Controller, before this Court can 
interfere with an order passed in appeal the 
appellate tribunal must be subject to the 
revisioual jurisdiction of this Court under 8. lli 
of the Code. It cannot be disputed that the ap¬ 
pellate tribunal constituted under the Act is a 
a Court of special jurisdiction on the well settl¬ 
ed principle that where a statute confers on a 
judicial tribunal the power to determine a right 
or liability which is the creation of the statute 
but which, but for that statute it would have 
had no jurisdiction to try, euch jurisdiction is 
said to Le special jurisdiction. 

[ 20 ] Tho question, therefore, arises whether 
an order passed by a Court of special jurisdic- 
tion is revisablo by this Court under the provi¬ 
sion of S. 115 of tho Code. Mr. Mukherjee relied 
on tho principle enunciated by Viscount Hal- 
dane, L. 0. in National Telephone Co. Lid v. 
Post Master General (No. 2 ), (1913) A. c. 646 : 
(82 L. J K B. 1197), namely, where a special 
jurisdiction is conferred on an existing or estab¬ 
lished Court without more, it will attraot all the 
ordinary incidents of the ordinary jurisdiction of 
such Court. The rule thu3 enunciated refers to 
an existing or established Court. This is also em¬ 
phasised by Lord Atkinson in the same case at 
p. 555 where the rule is said to imply simply 
the question of extending the jurisdiction of an 
existing Court of Law. Lord Parker of Wadding- 
ton at p. 562 (ibid) speaks of the principle as 
applicable to cases "where by statute matters 
are referred to the arbitration of a Court of re¬ 
cord." Mr. Mukherjee also relied on the decision 
in Hem Singh v. Basant Das, 63 I. A. 180: (a. 
I. R. (23) 1936 P. 0. 93) where the principle was 
applied in cases where the right of appeal was 
given to “one of the ordinary Courts of the 
country" and it was observed that in such cases 
"the procedure, orders and decrees of that Court 
will be governed by the ordinary rules of the 
Code of Civil Procedure. 

[ 2 ll It is fairly clear from the above discus¬ 
sion that the above prinoiple only applies where 
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the order complained of is an order passed either 
by the ordinary Court of the land or by a Court 
of record. The position was clarified by Rankin 
J. in the case of Allen Bros <£ Co■ v. Bando t£ 
Co., 26 C. W. N. 845: (A. I. B. (lO) 1923 Cal. 169). 
Tas] The relevant observations run as follows: 
“From the Act of 1861, from the Letters Patent and 
from the decisions I draw the conclusion that it is not 
enoueh for the purposes of tho Code or the Letters 
Patent which deal on definite principles with a regular 
order of Courts; that from tho limited nature of tho 
powers conferred or from a mere comparison with other 
Courts, or from possible relationship thereto r.ot yet 
subsisting, a new Court may be styled an infeiior 
Court. An actual relationship to this Court must be 
establ shed; an existing thread of connecting authority 
must be disclosed'’. 

[23] If this view is accepted, then an order 
made by the appointed Judge which ex ccncessis 
must be regarded as a new tribunal will not be 
subject to revision by this Court. 

[24] In later cases, however, the principle has 
been extended to all Courts exercising special 
jurisdiction. Thus in the case of Md. Abdulla 
v. Giridharilal, 42 C. W N. 607 : (a. I. R (26) 
1938 Cal. 448), it was held that an appellate 
officer appointed under the Bengal Agricultural 
Debtors Aot is not subject to revisioDal jurisdic¬ 
tion of the High Court on the ground that the 
oivil Courts contemplated by cl. 16 of tho Letteis 
Patent do not cover Courts which are created 
by a special statute for a special purpose. In the 
later case of Ram Krishna v. Ali Netcaj, 12 
0 . W. N. 892 f (A. I. R. (26) 1938 Cal. 686), the 
faot that the appellate officer was the Munsif ex 
officio was held to be immaterial. 

[26] All the cases cited at the bar were 
reviewed by Mitter J., in the case of Nur 
Mohammad v. S. M. Solaiman, 49 0 . w. N. 10 
at p. 16 , the learned Judgo lays down the follow¬ 
ing genoral rules : 

“(1) Tbo general role is that wbon a matter reaches 
a civil Court, tho procedure of civil Courts, would be 
attracted including tho provisions regarding appeal 
from its judgments decrees and orders, but 
(2) The general rule is applicable only where tho 
matter comes tojhat Court ae port ot Its ordinary 
jurisdiction and not by reason of a special jurisdiction 
having been conferrod upon It." 

[26] If this extended view is taken then this 
Court would have no power of revision under 
B. 116 of the Code in regard to orders passed 
either by the Rent Conlroller, the Chief Judge, 
the District Judge or the appointed Judge. 

[27] Reliance was placed on behalf of the peti¬ 
tioner on the case of U. D. Chatterjeo v. L. B. 
Tnvedi 26 O.W.N. 78 : (a.i.r. (9) 1922 Cal. 427), 
as also on the case of Allen Bros <£ Co. v. Bando 
& Co., 26 0 . W. N. 846 : (A.I.R (10) 1923 Cal. 169). 
It is eigni fioanfc to note that in both these cases this 
Court interfered in revision with orders passed 
by the Rent Controller under the earlier Rent Aot 


not under S. 115 of the Code but under S. 107, Gov- 
emmentof India Act (since repealed). Section 107 
empowered the High Court to exercise powers 
of superintendence over all Courts subject to its 
appellate jurisdiction. As Rankin J., pointed 
out in the latter cass of Allen Bros & Co. v. 
Bando i£ Co., 26 C. \Y. N. 845 : (A.I.R. (10) 1923 
Cal. 162), in cases arising under tbo earlier Rent 
Aot there wa3 a thread of connecting link be¬ 
tween the Rent Controller and the High Court 
through tho President of the Tribunal because 
this Court had the power to hear an appeal from 
a decision of the President of the Tribunal in 
certain eases, These cases are therefore dis. 
tinguishable. 

[28] Even if we take the limited view as 
regards the power of this Court to interfere in 
revision with orders of the special tribunal, it 
cannot be disputed that this Court cannot inter- 
fere with an order passed by the appointed Judge 
UDder S. 115 of the Code. If we are to bold that 
the power of revision is not excluded in those cases 
where the appeal under S. 32 of the Act is beard 
by the Chief Justice or the District Judge the 
result would bo anomalous. The question would 
then depend on the fortuitous ciroumstances as 
to whether, the appeal is heard by the Chief 
Judge, or the District Judgo or the appointed 
Judge. Such a construction should not be 
adopted. 

[29] In my opinion, a reasonable view to take 
of the matter i9 to bold that s. 32 (b) nod (7) of 
the Act by Deoessary intendment has taken 
away the powers of this Court to interfere in 
revision under S. 116 of the Code with an order 
passed by the RentController or by the Chief Judge 
or the District Judge or the appointed Judgo. 

[90] The preliminary objection, therefore, 
succeeds. 

[31] As the question involved was in a state 
of uncertainty the parties will beat their own 
costs in these revision oases. 

[ 82 ) The Rules are accordingly discharged. 

Das Gupta J.—I agree. 

K S. Rule discharged. 

A. I. R. (37) 1950 Calcutta 265 (C. N. 94.) 
R. P. Mookerjee and Lahiri JJ. 

Abdul Aziz Khan — Petitioner v. Lalit 
Mohan Banerjee—Opposite Party. 

Oivil Rule No. 683 of 1919, D/- 25-1-1950 from order 
of lat Court of Sub-J„ Howrah, D/• 26-1-1949. 

Tenancy Laws—Bengal Tenancy Act (VIII [8] 
oi 1885), S. 26F (4) (a)—Application by transteree 
co-sharer—Limitation. 

Whore a oo-aharor who is himself a transferee appliei 
under S. 26F (4) (a) for joining in the application 
under S 26 F (1) as a co-applicant tho starting point of 
limitation is the date of the application by the original- 
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applicant and not tbe date of service of notice under 
S. 26F (3) as the applicant being a transferee no sta¬ 
tutory notice is n<oessary and the application filed 
beyond one month from the date of original application 
is barred : A. I. R. (23) 1936 Cal. 576 and 41 C. W. N. 
674 held \tnpliedly overruled by A. I. It. (35) 1943 
Cal. 48 (S. B.) [Para 7] 

Bijan Behari Das Gupta and Ashutosh Ganguli 

—for Petitioner. 

Apurbadhan Mukherji and Sudhir Kumar Dutta 

— for Opposite Party. 

Lahiri J — The applicant for pre-emption 
ander S. 26 F (l), Bengal Tenancy Act, obtained 
this rule which is directed against an order of 
the First Subordinate Judge, Howrah, affirming 
the decision of the Munsif Uluberia, by which 
the application of the opposite party to join as 
a co.applicant under S. 26F (4) (a) was allowed. 

[ 2 ] The facts of the case which are undisput¬ 
ed are as follows: On 12th November 1946, the 
opposite party purchased a share of an occu¬ 
pancy bolding at an auction sale held in execu- 
tfon of a decree but no notice of the purchase 
was served on the co-3barers under S. 2CC. The 
petitioner came to know about the sale on 28 th 
March 1046 and on 16th April 1948 he made the 
application under 6. 26F (l). Notice of this 
application was served on the opposite party 
under S. 26F (3) on 16th July 1948, and on 19th 
July 1948 the opposite party filed an application 
under 8. 26F (O (a) for joining in the applioa- 
bion as a co-applicant alleging that he was a 
80 -sharer of the holding from before the date of 
his auction purchase. This application was 
resisted by the petitioner on the ground that it 
was filed beyond the period of speoial limitation 
provided for by sub-s. (4) (a) of S. 26F, Bengal 
Tenancy Act and as such it was liable to ba 
dismissed. 

[8] The Court of first instance held that 
though the application i3 barred under 8. 26F 

( 4 ) (a) it was within time under sub s. (l) because 
£he opposite party was not served with a notice 
under S. 26C and was therefore entitled to apply 
within three years from the date of sale under 
the decision of the Special Bench in the case 
of Asmat Ali v. Mujahar Ali, 52 C. W. N. 
64 : (A. I. R. (35) 1948 Cal. 48). The appellate 
Court holds that the opposite party being a 
transferee was not required to be served with a 
notice under S. 26C and therefore his application 
was not maintainable under sub-s. (l); but the 
appellate Court affirmed the decision of the first 
Court on a different ground by applying the 
principle of certain decisions given by this Court 
under S. 26F as it stood before the amendment 
of 1938, e. g. Gadadhar v. Gopal Chandra, 40 
«. w. N. 630 .(a. I. R. (23) 1936 cal. 343); Sachin, 
dra Nath v. Trailakya Nath, 40 C. W. N. 1023: 
(A. i. R. (23) 1936 Cal 676) and Satis Chandra 
v. Jogendra Krishna, 41 C. W. N. 674 in which 


it has been held that when on account of the 
default of the Court the notice of an application 
by a co-3harer landlord has not been served on 
other co.sharer landlords within a month, the 
Court has inherent power to relieve the latter 
against the time limit for making an applioa. 
tion under sub-s. 4 (a) and an application made 
by a co-sharer landlord under sub-s. 4 (a) will 
be allowed provided it is filed within a reason- 
able time of the service of tbe notice upon him, 
although it is filed after a month from the date 
of the application under sub-s. ( 1 ). 

[4] Mr. Das Gupta appearing for the peti¬ 
tioner has argued that the decisions under the 
old S. 26F will not apply to S. 26F after the 
amendment of 1036, because under 8. 188, 
Bengal Tenancy Act, as it stood before the 
amendment of 1938 it was obligatory upon a co¬ 
sharer landlord to implead the remaining co- 
sharers in an application under 8 26F; whereas 
after tbe amendment of 1938, a cosharer tenant in 
making an application under s. 26F is not 
required to implead the other cosbarer tenants. 
Reliance has also been placed on the decision in 
Gobardhan v. Gunadhar, 44 C. W. N. 802 : 
(A. I. R. (28) 1941 cal. 78), where it has been 
held that after tbe amendment of 1938 cosharer 
tenants are not necessary parties to an applica¬ 
tion under S. 26F. With regard to this argument 
it i3 to be noticed that a transferee cosharer is 
certainly a necessary party to an application 
under s. 26F and sub-s- (3) provides fora notioe 
to be given to the transferee. The transferee 
cosharer tenant in a proceeding under 8. 26F 
after the amendment of 1938 therefore stands in 
the same position as a cosharer landlord iu a 
proceeding under 6. 26F before the amendment. 
Consequently the principle of the decision in 
Satis Chandra v. Jogendra Krishna, 41 G.W N. 
674 would apply to the case of a cosharer tenant 
who is a transferee and if no notice is served 
on him within a month by the fault of the Court 
he must be allowed to pre empt if he applies 
within a reasonable time from the service of the 
notice. 

[ 5 ] But the difficulty in applying this principle 
is that in the Special Benoh decision of Asmat 
Ali v. Mojahar Ali, 62 C. W. N. 64: (A. I. R. 
(35) 1948 cal. 48) it was laid down that the 
doctrine of reasonable time is confined to cases 
of equitable relief which might be refused by 
the Court if the applicant slept over his rights 
and the relief by way of pre emption cannot be 
said to be an equitable relief. The cases relied 
upon by the appellate Court in the present case 
seem to have been overruled by implication by 
the aforesaid Special Benoh deoision. 

[6] We have then to consider the question 
whether the present caee is governed by the 
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Speoial Bench decision in Asmat Alt’s Case, (52 
«. Vf. H. 64: A. I. R. (35) 194S Ofll. 48). 
That decision will apply only to case9 where no 
notice was eerved under 8 . 26C and where the 
special rule of limitation provided for by 8. 26F 
(4) (a) is not applicable. The language of S. 26F 
(4) (a) i3 clear. It provides that the co-sharer 
tenant may apply either within the time provided 
for in sub-s. (1) i. e., within 4 months of the 
service of notice under 8 . 26 c or within one 
month from the date of the application whichever 
is later. In the case of Golam Ehiya v. Abdul 
Bob, 48 C. W. N. 417, Blank J., sitting singly 
appears to have held that the controlling word9 
ins. 26 F (4) (a) are "whichever is later.” In other 
words, if the first fixed point, (i. e., four months 
from the date of service of notice under 8. 26 C) 
does not 6xist in a particular case, the entire 
provision about the special limitation is inappli¬ 
cable. From the facts of that case it appears 
that there the notice under s. 260 (4) was 
mandatory and Blank J., held that the right of 
a cosharer tenant to obtain pre-emption could 
not be defeated by non.service of the statutory 
notice. In the oase before U9, the opposite party 
being a transferee was not entitled to the statu¬ 
tory notioe. Consequently we have to hold that 
the decision given by Blank J., in Golam Ehiya 
v. Abdul Rob, 48 o. w. N. 417 will not apply to 
the faots of the present case. 

[7] On the plain language of sub-s. 4 (a) of 
,8. 26F, the starting point in the present oase is 
the date of the application by the original appli- 
«ant, namely, 16th April 1948 and we are not 
entitled to hold that the starting point is the date 
of service of the notice under sub-s. (8) of S. 26F. 
The application filed by the opposite party on 
19th July 1948 being beyond one month from the 
date of the application by the original applicant 
must accordingly be held to be barred by limi- 
tstion. 

[8] The rule is accordingly made absolute. 
(She orders of the Courts below must be set aside 
and the application filed by opposite party must 
he dismissed. There will be no order as to costs 
«f this Court. 

R. P. Mookerjee J —I agree. 

*.H. Rule made absolute. 


*A. I. R. (37) 1950 Calcutta 267 [C. N. 95.] 

Chatterjee J. 

Bajrang Lai Laduram — Petitioner v. 
Agaraal Brothers —Respondent. 

Ordinary Original Suit Deoided on 19-8-1949. 

(a) Arbitration Act (1940), Ss. 32 and 33 — Suit 
challenging existence or validity ol arbitration 
clause in contract—Maintainability. 


A suit to ohallenge the existence or validity ol an 
arbitration clause in a contract or for determining the 
effect ol an arbitration agreement or award is not 
maintainable by reason of S. 33, which provides that 
such a challeuge must bo made by means of an appli¬ 
cation and not by means of a suit: A. I. R. (36) 1949 
E. P. 165, Dissent, (Para 18] 

Annotation : (‘46-Man.) Arbitration Act S. 32 N 1. 

*(b) Arbitration Act (1940), S. 33—Application to 
establish existence or validity of arbitration agree¬ 
ment—Maintainability. 

A person who affirms the existence of an arbitration 
agreement cannot apply to tfc^e Court under S. 33 or 
any other section of the Arbitration Act for an adjudi¬ 
cation by the Court that such an agreement exists and 
is binding on the parties: A. I. R. (36) 1949 Bom. 158, 
Dissent. [Paras 19, 20 and 21) 

The word “efleot” iu S. 33 does not mean the exis¬ 
tence of an arbitration agreement. It connotes the pur¬ 
port, drift or tenor of the agreemet. [Para 19] 

(Remedy of petitioner in such a esse pointed out). 

[Para 21] 

Annotation : ('46 Man.) Arbitration Act, S. 33 N 1. 

A. C. Oanguly — fer Petitioner 
N. Barwell — for Respondent. 

Order.— This is an application by Bajranglal 
Serowgee who carries on business under the 
name and style of Bajranglal Laduram for 
having the effect of an arbitration agreement 
determined by this Court. The application is really 
for an adjudication that an arbitration agree¬ 
ment between the parties is still subsisting. 

[2] By contract no. 1633 dated 28th July 1948 
the petitioner alleges that be agreed to purchase 
from the respondent 80,000 heavy cees bags in 
200 bales at the rate of rs. 140 / 1 /. per 100 bags, 
delivery August 1948. The terms of the agreement 
appear from a oopy of the Bought Note included 
in the annexure to the petition. 

[3] Clause 19 of the said contract contained 
an agreement for arbitration in very wide terms. 

[4] The petitioner’s case is that on 16th August 
1946 he sent shipping instructions to the respon- 
dent to bring 60 bales, that is, 20,000 heavy cees 
bags, and on 18th August 100 bales, that is, 40,000 
heavy cees bags alongside the vessel "Kutsang.” 
Tbe respondent failed to briDg the aforesaid 
goods alongside the ship and a letter was sent to 
the respondent complaining about this failure. 

[6] It is alleged the petitioner by letter dated 
81st August 1948, again requested the respondent to 
tender the paccadelivery order in respeot of the 
balance of 60 bales of goods, that is, 20,000 heavy 
cees bags and offered to pay for and take delivery 
of the said pucoa, delivery order. The respon¬ 
dent neither sent tbe 160 balea in terms of tbe 
shipping instructions nor did they give any deli¬ 
very order. The petitioner’s attorneys demanded 
payment of the different bills amounting to 
rs. 16,992/6/4 but the respondent failed to pay. 
Thereupon on 13th December 1948 the petitioner 
filed a statement of aase and referred the dispute 
to the arbitration of the Bengal Chamber of 
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Commerce and claimed tbe said sum from the 
respondent. 

[Cl The reply of the respondent was a com- 
plete denial of the transaction. Their case is, they 
never entered into the contract in question and 
they repudiated liability in toto. Some statements 
and counter statements were filed before the 
Tribunal of Arbitration of tbe Bengal Cham¬ 
ber of Commerce who, it is alleged, heard oral 
evidence. 

[7] On or about 8th April 1949, the petitioner 
was informed by a letter from tbe Registrar, 
Beugal Chamber of Commerce that the Arbitra¬ 
tors were not prepared to proceed with tbe 
arbitration until the question of the existence of 
the arbitration agreement was decided by this 
Court. 

[8] On receipt of this letter from the Registrar 
of the Bengal Chamber of Commerce dated 8th 
April 19-lS tbe present application was presented. 

[9l The real question I have got to determine 
is the maintainability of this application. 

[10] Tbe question argued before me is this : 
can a person who afiirms the existence of an 
arbitration agreement apply to the Court under 
S. 33 or any other section of the Arbitration Act 
for an adjudication by the Court that such an 
agreement exists and is binding on the parties ? 

[11] In Manik Lal v. Shiva Jute Bailing 
Ltd., 62 o. W N. 389, Das J. held that the 
"existence” of an arbitration agreement whioh by 
8. 32, Arbitration Act, 1940, cannot be challenged 
by a suit is not the factual but the legal existence 
of an agreement on grounds like mistake, 
fraud, illegality, etc , under Ss. 19 to30, Contract 
Act. His Lordship further held that 9. 33 applies 
only when tho applicant admits tbe factual 
existence of an agreement but challenges the 
“legal" existence thereof on such grounds as misre- 
presentation,fraud,etc. In Baijnathv.Chhotvlal, 
62 0. W. N. 397, Clough J. followed the judgment 
of Das J. 

[ 12 ] Sinha J. has differed from tbe judg- 
ments of both these learned Judges in Chatur- 
bhuj v. Bhicamchand Chororia <£ Sons, 53 
0. W. N. 110. According to the learned Judge 
the intention of the framers of the Arbitration 
Act was that the right and liabilities of tho par¬ 
ties in respect of au arbitration agreement or an 
award suoh as are mentioned in 8s. 31 and 92 of 
the Act should be litigated only in the Court 
having jurisdiction under S. 31 and on an appli- 
oation made under S. 33 and not by way of suit. 
The intention of the legislature was to take away 
the remedy by way of suit which the parties to 
an arbitration agreement or an award had be¬ 
fore tbe passing of the Act and to relegate them 
to the remedies as provided in the Act. 


[13] The opening words, "any party to the arbi. 
tration agreement” in S. 33 of the Act should be 
construed according to Sinba J. to mean a party 
who is alleged to be a party to an arbitration 
agreement but who challenges the existence there- 
of and that there is nothing in the section to 
restrict the meaning of the word, ‘existence’ to 
‘legal existence’ and it should be read in itB 
ordinary and natural meaning, namely, existence 
either in fact or in law. 

[ll] Mr. Barwell, learned counsel appearing 
on behalf of the respondf-nt, relied on tbe judg. 
mentof Das and Clough JJ. while Mr. Ganguli for 
the petitioner relied on the view of Sinha J. In this 
case it is not necessary for me to come to any de¬ 
cision regarding this conflict of judicial authori¬ 
ties which should really be resolved by the Court 
of appeal. Even if Sinba J. is right in the view 
that he has taken, the party who challenges the 
existence of an arbitration agreement is entitled 
to apply under 8. 33, Arbitration Act. That sec¬ 
tion provides a remedy to the party who chal¬ 
lenges the existence of an agreement to refer to 
arbitration and he can onme to Court and ob¬ 
tain a decision, even when the other side does 
not wish to enforce it. bhagwandas v. Atma 
Smgh, 47 Bom. L. R. 716 : a. I. R. (32) 1946 
Bom. 494. 

[15] Chapter V, Arbitration Act, contains the 
general provisions relating to all arbitrations 
i. e., arbitration without intervention of a Court, 
or arbitration in suit or arbitration with the in¬ 
tervention of a Court when there is no suit 
pending. 

[ 16 ] Section 31 deals with jurisdiction. Sub¬ 
section (l) deals with tbe forum for filing 
awards. Sub-eection (2) provides that all ques¬ 
tions relating to the validity, effeot or exis¬ 
tence of on awaid or an arbitration agreement 
shall be decided by tho Court in which an award 
imder the agreement has been or may bo filed 
and by no other Court. Sub-eection (3) states that 
all applications relating to the conduct of the arbi- 
tration proceedings shall bo made to such Court. 
Sub-section (4) makes it clear that that Court 
alone shall have jurisdiction over the arbitration 
proceedings and all subsequent applications aris¬ 
ing out of a reference and tho arbitration pro¬ 
ceedings shall be made in that Court and in no 
other Court. 

[ 17 ] Section 32 and S. 33 are the new sections 
introduced by the Arbitration Act of 1940. They 
were introduced in accordance with the sug¬ 
gestions of the Civil Justice Committee and were 
meant to negative the decisions in E. D. Sasson 
& Co. v. Bamdutt Bamhssen Das, 60 cal l: 
(A. I. R. (9) 1922 p C. 374) and Malulal v. Liam 
Eissendas, 47 cal 606 : (a. I. B. (7) 1920 cal. 
820 ), whore it had been held that a suit mus 
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filed if a party wants to challenge the existence 
of a submission. Sections 32 and 33 are in the 
following terms : 

*32. Notwithstanding aoy law for the time being in 
force, no suit shall lie on any ground whatsoever for a 
decision upon the existence, effect or validity of an 
arbitration agreement or award, nor shill any arbi- 
V tration agreement or award be set aside, amended, mo¬ 
dified or in aoy way affected otherwise than as provided 
in this Act. 

33. Any party to any arbitration agreement or any 
person claiming under him desiring to challenge the 
existence or validity of an arbitration agreemont or an 
award or to have the effect of either determined shall 
- apply to the Coort and the Court shall decide the ques¬ 
tion on affidavits: 

Provided that where the Court deems it just and ex¬ 
pedient, it may set down the application for hearing on 
other evidence also, and it may pass such orders for dis¬ 
covery and particulars as it may do in a suit.” 

[18] The first part of S. 32 preyents a subs¬ 
tantive right to challenge the existence of an 
arbitration agreement. Tne second pare of that 
section prevonts the setting aside, amending or 
modifying or in any way affecting an arbitration 
agreement, otherwise than as provided by the 
Act. It has been held by the Calcatta Bigh 
Court that suit to challenge the existence or 
validity of an arbitration clause in a contract or 
for determining the effeot of an arbitration agree- 
ment or award is not maintainable by reason of 
S. 33 , Arbitration Act of 1940 which provides 
that such a challenge must be made by means 
of an application and not by means of a suit. 
Deokinandan v. Basantlal, I. L. r. ( 1941 ) 2 cal. 
123: A. I. R. ( 28 ) 1941 Cal. 627. A contrary view 
has been taken by a Division Bench of the East 
Punjab High Court in Banwari Lal v. The 
Board of Trustees, Hindu College, Delhi, a.i.r. 
(36) 1949 E. p. 1G6. With respeot to the learned 
Judges of the East Punjab in my opinion the 
correct view was taken by Dort-Williams J., in 
the Calcutta case oited above. The Madras High 
Court has also taken the same view as the 
Calcatta High Court adopted: Rashid Jamshed 
Sons and Co. v. Moolchand Jothajee, ( 1945 ) 2 
M. I». J 98 : (A. I. R. (82) 1946 Mad. 371). 

[19] Seotion 83 is a corollary to S. 82 . Under 
8. S3, an arbitration agreement or an award has 
to be deoided by means of an application. 
Section 83 provides a remedy not to the person 
who affirms the existence or validity of an arbi. 
tration agreement but to the person who ohalleng. 
ed the same. Obviously, the legislature thought 
that the person who sets up a submission can go 
to arbitration and have the disputes deoided by 
the arbitrators. Mr. Ganguli, learned counsel for 
the applicant, wants me to split up s. 83 and be 
contends that an application oan be made to the 
Court (a) by any party to an arbitration agree, 
ment deairing to challenge the existence or vali. 
iJity of an arbitration agreement or (b) by any 


party to an arbitration agreement desiring to 
have the effect of either an arbitration agree- 
ment or an award determined. Counsel concedes 
that he cannot come under (a) because he is not 
challenging the existence or validity ot the 
arbitration agreement as he is really asserting 
the existence of such agreement and is affirming 
the validity thereof. But he contends that he 
comes under (b) aDd be desires to have the 
effect of the arbitration agreement determined 
by thi3 Court. I cannot accede to this conten- 
tion. The words ‘ existence, effect or validity of 
an arbitration agreement or award” are used in 
8. 32. Under s. 33 if auy one challenges the 
arbitration agreement he can come to Court. If 
there is any question raised as to whether there 
is any particular dispute withiu the ambit of the 
arbitration agreement, or whether it has ceased 
to be operative on account of frustration or any 
supervening illegality or impossibility then that 
can also be determined under this seotion by 
means of an application. In my opinion, the 
word "effect” does not mean the existence of an 1 
arbitration agreement. It connotes in this con.' 
text the purport, drift, or tenor of the agreement. 1 
What Mr. Ganguli wants me to decide i9 that' 
there is in fact an existing, valid and binding 
arbitration agreement. Really there is no quea- 1 
tion of deaiding the effect of that agreement. 

[ 20 ] My attention has been drawn to a case 
deoided by the Division Bench of the Bombay 
High Court in M. Gulamali Abdulhitssein and 
Co. v. Vishwainbharlal Ruitja, 61 Bom. L. B. 79 : 
(a.i.r. (36) 1949 Bom. 168 ). The learned Judges 
Ohagla 0. J. and Tendolkar J., held that an 
application to establish the existence or validity 
of an arbitration agreement can be entertained by 
a Court under the Arbitration Act, 1940, 
though not under 8. 33 thereof. According to 
these learned Judges when the Legislature enact, 
ed S. 32 and barred all suits with regard to the 
existence, effeot or validity of an arbitration 
agreement and the objeot of the Legislature was 
that all questions with regard to these matters 
should be dealt with under the Arbitration Aot, 
and not by substantive suits, it is open to a party 
to make any application with regard to which a 
suit is barred under S. 39. Seotion 33 according 
to Ohagla C. J„ is merely one instanoe of suoh 
an application. The Legislature oannot concei. 
vably deal with all possible applications that 
may arise with regard to whioh suits are barred 
under S. 82. 

[ 21 ] With great respect, I cannot agree with 
the view taken by Ohagla 0. J., in the above 
case. When the Legislature enaoted 8. 8a and 
barred all suits with regard to the existence, 
validity or effeot of an arbitration agreement 
or award, it realised that proper procedure or 
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remedies should be prescribed or rights should 
be conferred on litigants for the determination 
of such questions and that is why s. 39 was 
enacted. Section 33 to my mind is not to be 
read as illustrative. It i3 difficult to follow how 
a general right to apply may be held to exist 
when the statute makes specific provisions 
providing for the right oi a litigant to come to 
Court with regard to a specific class of cases 
under specific conditions. The fact that the right of 
suit is taken away by s. 32 does not confer a 
general right on the litigants to apply to Court. 
To my mind, it is not correct to urge that S. 32 
has impliedly created a general right to apply 
to Court under that section. If that was the 
correct view, then S. 33 would be unnecessary. 
When the Legislature had its attention directed 
to the necessity of making provisions in 
order to provide for the situation created by the 
enactment of a provision like S. 32, then it must 
be assumed that S. 83 is exhaustive and not 
illustrative. Therefore, in my opinion, a person 
who denies the existence of an arbitration agree¬ 
ment cannot apply under the Arbitration Act. I 
cannot understand how can there be a general 
right to apply under an Act although there is no 
right to apply under any specifio eection of the Act. 

[ 2 1] Mr. Ganguli contends that if this is the 
correct view, then the arbitration agreement 
would be wholly infructuous and he is left 
absolutely without any relief or remedy what¬ 
soever and when a person has a right he must 
have a remedy. I do not agree that a person in 
the position of the petitioner is not without any 
remedy whatsoever. The arbitrators should pro¬ 
ceed with the reference. The respondents can 
appear before the Tribunal of Arbitration undor 
protest and without prejudice to their contention 
that there is no submission or arbitration agree, 
ment. That question cannot be decided by the 
arbitrators. If the arbitrators make an award 
on the merits in favour of the petitioner, then 
the respondent can apply under S. 39 in order 
to challenge the validity of the award. In any 
event, the Court will be in a position to determine 
whether there was a valid and binding arbitra¬ 
tion agreement justifying the reference to the 
Tribunal of Arbitration before a decree is passed 
on the award. I am expressing no opinion on 
the existence or validity of the arbitration agree- 
ment at this stage. 

[ 22 ] The application is dismissed. Costs will 
abide the result of the arbitration. 

[23] The attention of the Tribunal of Arbitra- 
tion of the Bengal Chamber of Commerce should 
be drawn to this judgment and they should be 
asked to proceed with the arbitration as I have 
indicated hereinbefore. 

V.B.B. Application dismissed. 


ft. 1.1. 

A. I. R. (37) 1950 Calcutta 270 [C. N. 96.) 
Harries C. J. and Chatterjee J. 

Calcutta Agency Ltd - A pplicant v. Com. 

missioner of Income-tax , W est Bengal-Res. 
pondent. 

Income-tax Reference No. 8 of 1949, D/- 9-9-1949. 

(a) Income-tax Act 11922), S. 7, Proviso - Appll- 

cability. r 

Proviso to S. 7 was introduced to cover cases where ■ 
gross sura i3 fixed as salary or commission, whioh 
includes a necessary outlay on the part of the assessee 
in the carrying out of his duties. The deduction under 
that proviso can be made when the assessee is required 
by the terms of his employment to spend the amount * 
in question and such expenditure must be Incurred not 
only exclusively but necessarily fer the performance o! 
its duties. If there is no stipulation in the contract of 
service or employment to spend a particular amount, 
then the deduction is not permissible under the proviso. 
Payment by the assessee managing agents of a company 
of certain debts under subsequent agreement with the 
company by deduction from commission payable to 
them i3 not one to which the proviso applies. 

[Para' 12] 

Annotation: (’46-Man.) Income-tax Aot S 7 N 1. 

(b) Income-tax Act (1922), S. 10 (2) (xv)—Expen¬ 
diture to remove difficulty in carrying on business. 

A, a bank, obtained a decree against B, a Cotton Mill, 
and C a Company, acting as managing agents for the 
Mill B, for certain malfeasance committed by the 
director of company C. An agreement was entered into 
between B and C by which B wa9 entitled to deduot 
certain portion of the commission payable to C for pay¬ 
ment of the debts to A under the decree. The objeot of 
the agreement was to avoid the publioity of ftho action 
by A against C and consequent exposure and scandal 
and to maintain the managing agenoy. Tho payment did 
not bring into existence any new assets or any advan¬ 
tage for the enduring benefit of C’s trade: 

Held that as the object of the agreement was to 
remove the difficulty in carrying on the business of 
oompany C, tho payment should be treated as expendi¬ 
ture from revenue and not capital and should be deduct¬ 
ed in computation of profits and gains: (1927) 1 K. B. 
719, Foil. ; Cast law discussed. (Para 26] 

Annotation: (’46-Man.) Income-tax Act, 8.10 N. 13. 

S. Milra and Dilip differ—for Applicant. 

Dr. S. K . Gupta and J. C. Pal—lor Respondent. 

Chatterjee J. — The following question has 
been referred by the Appellate Tribunal, Caloutta 
Bench, to the High Court for its opinion: 

“Whether on the facts and in tho circumstances of 
this case, the sum of Rs. 22,500 was taxable in the 
hands of the applicant company.” 

[2] The applicant is a private limited company 
incorporated in August 1932. From the Memo- 
randum of Association of the company, it appears 
that it was brought into existence to float vari¬ 
ous companies including cotton mills. 

[3] In November 1932 a cotton mill was float¬ 
ed under the namo of Basanti Cotton Mills Ltd. 
By Art. 132 of the Articles of Association, the 
applicant oompany, the Caloutta Agenoy Ltd., 
was appointed the Managing Agent of the saia 
Mill. 

[4] The Managing Agents were to receive a 
monthly allowance of Bs. 600 so long as the bud- 
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ecribed capital did not exceed Bs. 5,00,000 and a 
commission of 3 percent on all gross sales of goods 
manufactured. In case the subscribed capital 
exceeded Rs. 6,00.000, then for every Rs. 2,00,000 
of the incroase the Managing Agents were to get 
an additional monthly allowance of Bs. 150. 


[5] It appears that Nath Bank‘Ltd. institut¬ 
ed fonr suit3 against the Basanti Cotton Mills 
Ltd. In two out of the said four suits the 
Calcutta Agency Ltd. was impleaded as the co¬ 
defendant. The claim of the Nath Bank Ltd. 
was on certain hundies drawn by one Mr. S. C. 
Mitter purporting to act on bebalf of the Calcutta 
Agency Ltd. Tbe3e suits were deoreed for bs. 
31, 593/9/3 and Bs. 21, 054/Q/9. These decrees 
were passed by consent of the parties. 


[6l In the other two suits in which the appli¬ 
cant company was not a party decrees were 
passed for Bs. 1,15,736/12/5 and for rupees 
21,593/8/3. 

[7l An agreement was entered into between 
the applicant company and the Basanti Cotton 
Mills Ltd. Inas much as good deal of argument 
has been advanced on the language of this agree¬ 
ment, the same is set out below : 

“Memorandum of Agreement made between the 
Calcutta Agenoy Limited of the one part and Basanti 
Cotton Mills LImitod of the other part Whereas the 
Rath Bank Limited demanded from the Mills the pay¬ 
ment of the snm of Rs. 1,80,000 and interest thereon 
And Whereas the said Mills repudiated tbeir liability 
in respect thereof as it appeared from the books of the 
said Mills that the said mills did not have the use of 
the said Bnm of Rs, 1,80,000 or any part thereof And 
Whereas the said Math Bank Limited thereupon insti¬ 
tuted four suits in High Court being suit Nos. 1683, 
1720, 1735 and 1757 of 1939 for the said aggregate 
snm of Rs. 1,80,000 and the Interest thereou And 
Whereas the said Mills have been advised to settle the 
said suits amicably And Whereas the Calcutta Agency 
Limited by its Directors 8. N. Mitter or 8. 0. Mitter, 
having been and being still the Managing Agents of the 
said Mills have undertaken to reimburse the Eaid Mills 
in respeot of the decresB to be made in the said fonr 
suits in the manner hereinafter appearing NOW THESE 
PRESENTS WITNESS AND IT IS HEREBY 
AGREED AND DECLARED. 

(i) That out of the commission of 3% payable by the 
said mills to the said Agency under Regulation 181 of 
the Articles of Association of the Company, the Com¬ 
pany shall have a paramount lien on and deduot and 
M ‘ ofl “,“ oiet y thereof against any payment whloh the 
said Mills may make in respeot of the said decrees or 
any of them and/or costa of the said suits. 

(li) The said moiety shall be one half of the commis¬ 
sion so payable less suoh enm as the Directors of the 
Mills may from time to timo allow to be deduoted.” 

18 ] By virtue of this agreement, the applicant 
company was in effect given Be. 22,500 lesB 
than what was due to it by way of its remune- 
cation. 


[91 Before the Income-tax Officer it was 
urged on behalf of the applicant company that 
the sum of bs. 22,600 should not be taxed in its 
hands as it was diverted by virtue of the above 


agreement and was paid to the Nath Bank by 
the Basanti Cotton Mills Ltd. and this sum, 
therefore, did not reach the applicant as re¬ 
muneration. Both the Income tax Officer and 
the Appellate Assistant Commissioner repelled 
this contention of the applicant. 

[10] Before the Tribunal Mr. Mitra, learned 
counsel on behalf of the applicant company, 
contended that the remuneration received by 
the applicant was in the nature of salary or 
commission within S. 7, Income tax Act. In this 
Court, Mr. Mitra put forward the same conten¬ 
tion and relied on the first proviso to 8. 7- 
Section 7 states that tax shall be payable by an 
assesses under the head "salaries” in respect of 
any salary or wages, any annuity, pension or 
gratuity, and any fees, commissions, perquisites 
or profits in lieu of, or in addition to, any salary 
or wages, which are due to him from an em¬ 
ployer. The first proviso to 9. 7 runs as follows: 

“Provided that tbs tax shall not be payable in res¬ 
pect of any enm which the assessee by the conditions 
of bis employment is required to spend out of his 
remuneration wholly, necessarily and exclusively in the 
performance of his duties.” 

[11] Mr. Mitra urges that payment out of the 
commission of the sum aforesaid was made by 
the applicant company "wholly, necessarily and 
exclusively” in the performance of its duties. 
Mr. Mitra’s argument was that unless the com¬ 
pany agreed to pay the amount aforesaid, its 
managing agency would have been terminated 
by the Mills and therefore suoh payment came 
within the said proviso to 9 . 7 . 

[12] The Tribunal held that the proviso to 
8 . 7 was not intended to oover payment of this 
nature. It is diffioult to bring this payment 
within the first proviso to 8 . 7 . The expenditure 
must be made wholly, neoessarily and exolu- 
eively in the performance of its duties. In my 
opinion, the payment made by the Managing 
Agents under the aforesaid agreement is not a 
deduction permissible under the said proviso to 
8 . 7 . That proviso was introduced to cover oases 
where a gross Bum is fixed as salary or commis. 
Bion, whiob includes a necessary outlay on the 
part of the assessee in the carrying out of his 
duties. The deduction under that proviso can be 
made when the assessee is required by the terms 
of his employment to spend the amount in ques¬ 
tion and suoh expenditure muBt be inourred not 
only exclusively but neoessarily for the perfor¬ 
mance of its duties. If there is no stipulation in 
the contraot of service or employment to spend 
a particular amount, then the deduotion is not 
permissible under the first proviso to 8 . 7. For 
example, when an engineer is appointed to super- 
vise certain works outside the city and is re¬ 
quired to maintain a motor oar for the purpose 
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of inspecting the work site in the course of his 
duties, then the proviso would be attracted, a3 
the expenditure would be then incurred neces¬ 
sarily and wholly in the performance of his 
duties. 

[13] The nest argument put forward by 
Mr. Mitra was that the expenditure came with¬ 
in s. 10 ( 2 ) (sv), Income tax Act. Section 10 
deals with the tax payable by an assessee in 
respect of profits and gains of business, profes¬ 
sion or vocation. Clause ( 2 ) specifies permissible 
allowances or deductions. Sub-clause (xv) 
mentions : 

“Any expenditure (out being in the nature of capital 
expenditure or personal expenses of the nssessee) laid 
out or expended wholly and exclusively for the purpose 
of snob business, profession or vocation.” 

[14] Mr. Mitra's argument is that if the 
applicant company had not agreed to pay the 
amount mentioned in the aforesaid agreement, 
then the Basanti Cotton Mills Ltd. would have 
sued the company for the realisation of the 
amount due on the Hundie3 and it seems that 
there would have no defence to the action. This 
would have subjected tho applicant company to 
the danger of publio exposure and in order to 
save itself from the ecandal and in order to 


maintain the Managing Agency the applicant 


company agreed to deduct certain amounts from 


the Managing Agency commission and, therefore, 
such expenditure came within 8. 10 ( 2 ) (xv) of 


the Act. 


[15] Reference has been made to the case of 
Mitchell v. B. W. Noble Ltd., (1927) 1 K.B. 719 : 
(96 L. J. K. B. 484). A company, whioh carried 
on an insurance business wanted in the interest of 
its business to get rid of one of its directors. The 
company entered into an agreement with him 
under which in consideration of a payment to 
him by the company of £i9,200, the director 
undertook to retire from the company, to sell 
and transfer the 300 £l shares held by him in 
the company to the remaining directors at par, 
and to abandon all claims that he might have 
against the company, or its directors. The other 
directors were parties to thi3 agreement. £19,200 
was payable in five annual instalments. The 
company paid tho first instalment of £5200 and 
sought to deduct it for income tax purposes from 
the profits in the year of payment as being 
money wholly and exclusively laid out for the 
purposes of the business. The commissioners 
allowed the claim. Rowlatt J., held that inas¬ 
much as the directors were satisfied that in order 
to save the company from ecandal it was neces¬ 
sary to get rid of the director and to pay him 
the sum in question, that sum must be regarded 
as money ‘ wholly and exclusively laid out and 
expended for the purposes of the trade of the 


company within the meaning of B. 3 of the RuIm 
applicable to cases I and II of Sch. D. 

[ 16 ] The Court of appeal affirmed Rowlatt J., 
and held that the payment was not made to 
secure an actual asset so as effectually to inorease 
the captial of the company, but was made in 
order to enable the directors to carry on the 
business of the company as they had done in the 
past, unfettered by the presence of the retiring 
director which might have had a bad effect on 
the credit of the company and, therefore, it must 
be treated as an income and not as a capital ex¬ 
penditure, and was deductible as such for income- 
tax purposes. 

[17] Rowlatt J., held that the payment made 
to the director to get rid of him was a business 
expense and that it wa3 not a capital expense. 
The learned Judge observed : 

"Bat is it a capital expense cn any ground ? As Lord 
Cave points out in British Insulated and Eelsby Cables 
Ltd. v Athorton , 1926 A. C. 205 : (95 L. J. K.B. 336), 
it is a capital expense if you buy an asset or purchase 
an enduring advantage. This was not that case or any¬ 
thing like it/' 

[18] Dr. S. K. Gupta strongly urged that the 
payment which was made in this case was really 
not a business expense but it was a capital 
expense and, therefore, not deductible. He drew 
our attention to the judgment of Viscount Cave 
L. C. in British Insulated and Eelsby Cables 
Ltd. V. Athorton, 1926 A.C. 205: (95 LJ.K.B. 336). 
In that case, the House of Lords held that a 
lump sum set aside out of profits for contribu. 
tion to a pension fund was in the nature of capi. 
tal expenditure and was, therefore, not an 
admissible deduction. In his speech Viscount 
Cave L. C. said : 

“But when an expenditure is made, not only once 
and for all, but with a view to bringing into existence 
an asset or an advantage for the enduring benefit of 
a trade, I think that there is very good reason (in the 
absence of special circumstanoes loading to an opposite 
conclusion) for treating such an expenditure as properly 
attributable not to revenue but to capital.” 

[19] Mr. Gupta argued that this payment in 
satisfaction of the decree was made with a view 
to bring into existence an advantage for the 
enduring benefit of the trade of the applicant 
company and thus it came within the dictum of 
Viscount Cave. 

[20] It is to be observed, however, that the 
Lord Chancellor in Atherton's case , (1926 A. O. 
205 : 95 L. J. K. B. 336), further pointed out 

•‘aim of money expended not of necessity and with a 
view to a direct and immediate benofit to the trade but 
voluntarily and on grounds of commercial expediency, 
and in order indirectly to facilitate the carrying on i oi 
the business, may yet be expended wholly and exclu¬ 
sively for tho purposes of the trade.” 

[21] Atherton's case: (1926 A. 0. 205 s 96 L. J- 
K. B. 336) was discussed at some length before 
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the Court of appeal in Mitchell case: (1907-1 
k. B. 719 : 96 L. J. K. B. 484). Lord Hanworth 
M. R. held that when payment is made in the 
course of business, with reference to a particular . 
difficulty and is made not in order to secure an 
actual asset to the company, but to enable the 
-company to continue to carry on, as it had done 
in the past, the same type and quality of busi¬ 
ness, it is not a capital expenditure. Sargant L.J. 
4 ook the same view and pointed out that the 
payment was being made to the director in order 
to get rid of him and to preserve the status and 
dividend earning power of the company and that 
was within the ordinary purposes of the trade, 
profession or vocation of the company. The 
learned Lord Justice observed : 

“It ia quite impossible to put against tbe capital 
account of tbe company, as I oonceive it a payment 
of thia nature. It seems to me that the payment, 
though large and though exceptional, waa not of euoh 
nature; It certainly was not capital withdrawn from the 
company, or any sum employed or intended to be 
employed a9 capital in the business. It was a payment 
which as a matter of fact was made out cf the profits 
of tbe company, apparently, as to tbe £5200, in the 
year in which it was paid, and, as to the future pay¬ 
ments, they will have to be made out of the profits of 
the year in whioh those payments will have to bo made. 
To ray mind, it is essentially different from those 
various payments in the oases whioh have been referred 
to which were of the nature of adding to or improving 
tbe equipment, or otherwise made for the permanent 
benefit of the company.” 

Lawrence L. J. was of the same view and 
said: 

*'I agree that tho sum in quostion was wholly and 
exclusively expended by the company for the purpose 
of its business, in the sense that tbe solo object with 
which the oompany mado the payment was to enable 
the oompany to continue to oany on and earn profits 
in its business. 11 

[32] The ratio decidendi of Mitchell's case , 
(1997 1 K. B. 719 : (96 L. J. K. B. 184) is this. If 
an expenditure ia made cot to seoare an actual 
asset bat to remove a diffioulty in oarrying on 
the business and if it is made to continue the 
business on the same lines as before, then tbe 
expenditure is from revenue and not from 
capital. Mitchell’s case, (1987*1 K. B. 719 : 96 
L. J. E. B, 481) was followed in Anglo Persian 
Oil Co., Ltd. v. Dale, 1938-1 k. b. 184 : (100 
ii. J. K. b. sot). In Bale’s case, (1938-1K. B. 184: 
100 ii. j. K. B. SOI), a payment was made to 
determine an onerous agency agreement and it 
was held to be a revenue payment and wbb 
deductible by the oompany in ascertaining its 
net profits. The observation of the Lord Chancel- 
lor in Atherton’s case, (1986 A. o. 805 : 95 l. j. 
K. B. 888) waB explained by the Court of Appeal. 
It was pointed out that the payment in question 
in Dale’s case, (1988 1 k. b. 184: loo l. j. k. b. 
804) did not bring any assets into existence and 
it oould not properly be said to have brought 
I960 0/35 & 86 


into existence an advantage for the enduring 
benefit of the company’s trade within the mean¬ 
ing of that expression as used by Viscount Cave. 

[23] Mr. Mitra cited the case of Bijoysing 
Dhudhuria v. Commissioner of Income tax, 60 
I. A. 196 : (A. I. R. (20) 1933 P. O. 145). In that 
case by a decree a maintenance allowance in 
favour of a step-mother was made a charge 
upon tbe ancestral estate of a Raja. It wa3 held 
that the decree diverted a portion of his income 
from the assesses and had directed it to bis step¬ 
mother. To that extent what he received for 
her was not his income. The Privy Council 
observed: 

“It is not & case of the applloation by the appellant 
of part of his income in a particular way; it is rather 
the allocation of a sum out of his revenue before it 
becomes income in hie hands." 

Really in charging the income of an individual 
the Income-tax Aot intends to oharge what 
reaches tbe individual as income. It was pointed 
out by Dr. Gupta that in Jagadish Chandra v. 
Dhanpati Singh, 1945 13 I. T. B. 64 : (A. I. B. 
(31) 1944 Pat. 280), a Division Bench of Patna 
High Court has held that where a testator has 
bequeathed his properties to another oreating a 
charge for an annuity for maintenance the 
principle laid down in Dhudhuria’s case ( 601 .A. 
196 : A. I. B. (20) 1933 P. 0.145) will apply and 
the annuity will not become income of the 
legatee, but where the legatee himself creates a 
charge for a debt payable to him that principle 
will not apply. In Dhudhuria’s case, (601. A. 
196 : A. I. B. (20) 1983 p. 0. 145), however, the 
decree had been passed by consent of parties and 
there was no testamentary disposition by the 
Raja’s father oreating any oharge. 

(24) Dr. Gupta drew our attention to Com¬ 
missioner of Income-tax v. Manager, Katras 
Encumbered Estate, 13 Pat. 197 : (A. I. B. (8l) 
1934 Pat. 116 S.B.). In that case the proprietor 
of a coal mine owed monies to a company. To 
seoure the repayment of the monies due the 
proprietor mortgaged the mine to the oompany. 
He also exeonted a lease of the mine to the 
same company at a royalty. It was provided 
that a minimum sum of Ba. 8,000 a year was to 
be paid to the proprietor himself and the 
balance of royalty was to be applied by the 
mortgagee to the liquidation of the debt under 
the mortgage. It was held that the whole of the 
royalty was to be considered the inoome of the 
assesses and was asseseable to inoome tax. 
Courtney Terrell 0. J. distinguished the Dhudhu' 
ria case, (601, a. 196 : A. I. b. (so) 1983 p. a. 
145) and pointed oat that the position waa 
entirely different when oat of the profits or 
income a portion was to be paid to liquidate a 
debt. 


274 Calcutta 


Sokil Kumar v. West Bengal Government (SB) A. I, r, 


[ 26 ] The learned Judges in the Eatras case, 
(13 Pat. 197 : A. I. R. (21) 1934 Pat. 116 8.B.), 
however, had not to deal with facts which are 
present in this case. The assessee in that case, 
was beiDg taxed as an individual and there was 
no question of taxing any business and there 
was consequently no question of any allowance 
or deduction in respect of payment being made 
in order to enable a business to continue its 
same course as before. 

[ 26 ] Of all the cases cited Mitchell's case, 
(1927-1 K. B. 719. 96 L. J. K. B. 484) most closely 
resembles the present case. The real question is 
what was the object of the agreement which 
provided for payment by the Mills to the Nath 
Bank. In Mitchell’s case, (1927-1 K, B. 719 : 96 
L. J. K. B- 484), the payment was made to a 
Director whose presence was detrimental to the 
company's business and the money was paid in 
order to avoid the publicity of an action for 
wrongful dismissal and it was held to be a 
proper deduction in arriving at the profits. In 
this case it is clear that the agreement was 
entered into with a view to avoid the publicity 
of an action against the managing agent and 
consequent exposure and scandal and in order 
to maintain the managing agency so that the 
company could carry on its business as before. 
The payment in question did not bring in any 
new assets into existence nor in my opinion can 
it properly be said that it brought into existence 
an advantage for the enduring benefit of the 
company’s trade. The appellate tribunal observ- 
ed that the decree wa9 evidently passed against 
the appellant company for certain misfeasance 
committed by its directors and the appellant 
company agreed to pay it off from its remune. 
ration. The method of book-keeping is, however, 
not conclusive. The object of the agreement was 
to enable the company to remove a difficulty in 
carrying on the business of the company and to 
earn profits in its business. Therefore, this oase 
is covered by the judgment of the Court of 
Appeal in Mitchell's case, (1927-1 K. B. 719 : 96 
L. J. K. B. 484) and the payment should be 
treated as expenditure from revenue and not 
from capital and is a proper deduction in the 
computation of profits or gains. 

[27] The payment here cannot be attributed 
to capital inasmuoh as it was not made with a 
view to bringing a tangible asset or advantage 
into existence. It is also to bo noted that in 
order to make it a capital payment the asset or 
advantage is to be for the "enduring” benefit of 
the trade. As Rowlatt J. said by ''enduring” is 
meant "enduring the way that fixed capital 
endures.” Romer L. J. approved of this view in 
Dale’s case, (1932 l k. B. 124: loo L- J. K. B. 
604). Therefore, the payment or expenditure in 


question was made or incurred in the conduct of 
the business of the company and it is not a 
capital expense. 

[ 28 ] I answer the question framed in the 
statement of case in the negative and I hold 
that in the facts of this case the sum of Rs. 22,500 
is not taxable in the hands of the applicant 
company. The applicant is entitled to the costs 
of the reference certified for two counsel. 

Harries C. J—I agree. 

d.r.r. Reference answered.. 


[C. N. 97.] 
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SPECIAL BENCH 

Sen, Iv. C. Chunder and Lahiri JJ. 
Sunil Kumar Bose and others—Petitioners 
v. The Chief Secretary to the Government of 
West Bengal and another—Opposite Party. 

Criminal Miso. C. Nos. 61, 61, 81. 96 of 1950; 178 & 
179 of 1949 and 16, 2448. 1 to 5 of 1950, eto. D/* 
27 th February 1950. 

*(a) Constitution of India, Art. 13—Powers of 
Parliament and State Legislatures — Comparison 
with powers of Parliament in England—Question 
whether statute is valid or void—Powers of Court. 

In England Parliament ia supreme and it oan pass 
any law however unreasonable it may seem, and to 
whatever extent it may curtail the liberty of the sub¬ 
ject. There is no power in the Courts in that country to 
declare the law to be void or Invalid. (Para 3] 

In the republio of India there iB a written Constitu¬ 
tion in which certain fundamental rights are guaranteed 
to its oitizens. These are mentioned in Part III of the 
Constitution. If Parliament or any State Legislature 
makes any law taking away these fundamental rights 
except in the manner and to the extent provided In 
Part III. then that law i3 void to the extent of ite 
inconsistency with the provisions of Part III (vide 
Art. 13 (1) )• Thus Parliament and the State Legisla¬ 
tures are not supreme to the extent that Parliament in 
England is aupreme. The Legislatures in this oountry 
have only those powers of legislation whioh are bestow¬ 
ed upon them by the Constitution Act. If they pass 
an Aot in excess of those powers, then that Aot be¬ 
comes void to that extent. ^ 

Under the Constitution the power to decide whether 
a piece of legislation is void or not, is given to the 
Courts, i-e„ the judiciary and nobody else. The power 
of the judiciary is supreme in this respect. [Para 41 

(b) Constitution of India, Art. 19 (1) (d)—Words 
“throughout the territory of India”—:Meaning.^ 

The words “ throughout the territory of 
Art 19 (1) (d) were used because the Constitution is 
not guaranteeing to the oitizen any right of free move¬ 
ment outside its territories; in hot itcoodno F» 
any citizen suoh right bocause that wcmld rcsiilt in 
infringing the sovereignty of a foreign State. This 
rhrase was used alao to indicate that the Constitution 
was not giving the oitizen any absolute right to move 
from tho republic of India into some foreign State; in 
other words, it was saving paraport restrloticmj. Far¬ 
ther. those words were used to indicate that the Ao 
wap not giving a oitizen any absolute right to enter tho 
territory of India from outside. These are the reasons 
why the words “ throughout the territory of India 
have been used. L 
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** (c) Public Safely — Bengal Criminal Law 
Amendment Act (VI [6] of 1930 as amended by Cri¬ 
minal Law Amendment (Amending) Ordinance, 
(1949), Preamble and S. 2 (1) — Act, if valid after 
passing of Constitution of India — Constitution of 
India, Arts. 13 (1), 19 (1) (d), 19 (5) and 22 (4). 

The Bengal Criminal Law Amendment Act, 1930, 
> eveD if it is an Act providing for preventive detention, 
is void under Art. 13 (1) of the Constitution of India 
because it is inconsistent with the provision3 of Part III 
of the Constitution. [Para 17] 

The detention which may be imposed upon a citizen 
by the Bengal Act amounts to restriction on the right 
of free movement guaranteed as one of the fundamental 
rights by Art. 19 (1) (d) of the Constitution of India, 
and the restriction^ is neither reasonable nor in the 
interests of tbc general public considering the fact that 
the Act is not an emergency measure. (For summary 
of the grounds why restrictions are not reasonable and 
in the interests of the public, see Para 14.) 

[Paras 6.14] 

The Act is also in direct conflict with Art. 22 (4) 
of the Constitution of India. [Para 13] 

The illegalities are fundamental and they taint the 
whole of the Act. The doctrine of severability cannot 
be applied. The entire Act ie, therefore, void. 

[Paras 15, 16] 

(d) Public Safety—Bengal Criminal Law Amend¬ 

ment Act (VI [6] of 1930), S. 2 (1) (i) — Detention 
without forming opinion whether detenu was at 
any time member or is member of certain kind of 
association—Detention is illegal under Act (assum¬ 
ing that the Act is not void). [Para 19] 

(e) Public Safety—Bengal Criminal Law Amend¬ 
ment Act (VI [6] of 1930), Preamble and S. 2—Act 
if provides for preventive detention — Detenu not 

/ produced before Magistrate within 24 hours as 
required under Art. 22 (2), Constitution of India — 
Effect—Constitution of India, Art. 22 (2). 

The Bengal Criminal Law Amendment Act does not 
deal with preventive detention. The law regarding 
preventive detention is directed towards preventing a 
person from doing •aomethiog which the Legislature 
thinks should not be done. The Act nowhere says that 
a person may be detained or otherwlee dealt with in 
order to prevent him from doing anything. [Para 19] 

There can be no doubt that if a person is detained, 
the detenu ia deprived of hie personal liberty. In such 
a case, if the detenu ia not produced before any Magis¬ 
trate within 24 hours of hi a arrest as required under 
Art. 22 (2) of the Constitution, the detenu is deprived 
of bis personal liberty without complying with one of 
the most important items of procedure laid down in 
the Constitution regarding suoh deprivation. In these 
circumstance? the ordar of detention cannot be upheld. 

m „ [Para 20] 

(f) Interpretation of Statutes — Reference to an¬ 
other statute. 

It is dangeroui to interpret one law by reference to 
another unless the terms are identical or so similar as 
m to justify a oommon deduotion. [P ara 191 

Annotation: ('46-Man.) Interpretation of Statntei, 
N. 2. 

* (g) Public Safety-West Bengal Security Ordin¬ 
ance (1949), S. 22 — Validity oi Ordinance — Con¬ 
stitution ol India, Arts. 13 and 22 (4). 

The Ordinance ia dearly an Ordinance providing 
for preventive detention, bnt the Ordlnauoe la void 
because it is inconsistent with the pro visions 0 f the 
Constitution Act. [Paraa 21 221 

The West Bengal Seonrity Ordinanoe, 1049, does not 
provide for any Advisory Board of the nature contem¬ 
plated by Art 22 (4), Constitution Act. [Para 21] 


Farther, the Ordinance does not impose restrictions 
which are reasonable and are in the interests of tbe 
general public. [Para 22] 

•r(h) Public Safely — Preventive Detention (Ex¬ 
tension of Duration) Order (1950) — Applicability to 
Bengal Criminal Law Amendment Act (1930) and 
West Bengal Security Ordinance (1949)— Constitu¬ 
tion of India, Arts. 22 (7) and 373^Public Safety_ 

Bengal Criminal Law Amendment Act (VI [6] of 
1930) — Public Saiety — West Bengal Security 
Ordinance (1949). 

The Preventive Detention (Extension of Duration) 
Order, 1950, made by the President of the Indian 
Republic, can have no effect so far as the Becgal 
Criminal Law Amendment Act, 1930 and the West 
Bengal Security Ordinance, 1949 are concerned. 

[Para '^3] 

The Act and the Ordinance became void as soon as 
the Constitution came into force (i. e., et midnight on 
25th January 1950) by reason ol the provisions ol 
Art. 13(1) ol the Constitution. They cannot be revived 
by the subsequent Order ol tbe President passed in tbo 
exercise olthe powers conlerred by Art. 22 (7) (a) and 
(b) read with Art. 373 ol the Constitution. (Para 23] 

(i) Public Saiety —Preventive Detention (Exten¬ 
sion ol Duration) Order (1950) _ Validity — Con¬ 
stitution oi India. Arts. 13 (1) and 22 (7) (a) and (b) 

The Preventive Detention Order ol 19£0 is ol no 
effect. £ Para 

The Order does not comply with the provUions’of 
Art. 22 (7) (a) and (b). Conatitution Act. [Para 261 

The Order Is also void because the Bengal Criminal 
Law Amendment Act, 1930, is not an Act providing for 
preventive detention. (Para 26] 

*(j) Adaptation of Laws Order (1950), R 28 _ 
Validity — Constitution of India, Art. 372 — Public 
Saiety _ West Bengal Criminal Law Amendment 
Act (VI [6] ol 1930) _ Public Saiety _ West Ben- 
gal Security Ordinanoe (1949), 

Rule 28 directs this Court as well as certain Tribu¬ 
nals and other authorities to oonstrne tbe law In 
certain manner. There is no provision of law or anv 
principle or prxotice regarding legislation whioh would 
justify any legislature to direct a Court regarding the 

manner in which it has to construe the law. A Court 

oo ns trues a law in accordance with definite rule* or 
oanons of interpretation. It has to decide tho meaning 
which a law bears. The jurisdiction of the Court in this 
reaped must be unfettered. No Court can submit to an 
order (nm any authority direoting It to construe a law 
in a particular manner. Suoh an order will be oontrarv 
to all principle* and will result in making the Court a 
mere tool ol the legislature or other authority which 
makes sash an order. All that the legislature can do is 
to define certain terms but it must leave the Court to 
interpret the law aocording to those definitions. 

Apart from the faot that the Order conflic^wlth 2 |ril 
principles of judicial independence it is something 
whioh is oontrary to tbe express provUions ol Art 379 
(2), Constitution Ad. That sub-clause empower th! 
President to make adaptations and modifications™ 1 
law In force in the territory of India. It does not Im- 
power the Court to make such adaptations or modifioa- 
ttons and Indeed it would be very surprising if u,. 
Constitution Aot were to Impose upon thefinn-t 
duty of legislating. The Courts are TeOnt to 
legislation and not tb make It. What the PresidlShas 
done ia to throw upon the Court a burden *K 
exclusively his. He is to adapt or modify and hi t.if 
no authority to aik the Court to do wmdhing wuX 
he alone i* expressly empowered to do PtJit.Tk 11 
that Artiole the Constitution Aot has defeated ’oeZ 
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President. He in turn cannot a , 3 . 

Oourt were treated in the alternative as being 

rules nisi for the issue of writs of habeas 


, . P . *. rs t0 tle * *cBiueui. «e in uiluu0 i 

delegate those powers to any other authority. The 
principle delegatus non delegare potest would apply. 

Article 372 (I) does not preserve the effS^of ^l! 
laws in force in the territory of India before the com¬ 
mencement of the Crnsti.ution. It beeps only each 

Vl-Ir, 7i C r e r, nre ,r 0t T°" 3isteut the provisions 

B v e v 8 “ Cnminal Lftw Amendment 
Act, i930 and the West Bengal Security Ordinance, 

1.19, are nuonsistent with the provisions of Part III 
They became therefore void from 12 midnight of 25th 
January 1950, when the Constitution came into force 
That being eo, even the President or the Legislature 
cannot make any adaptations or modifications of those 
laws in order to bring them in accord with tho provi¬ 
sions of this Constitution. Those laws are dead and the 
dead law cannot be brought back to life by modification 
or adaptation. [Para 29] 

Not only has the Order tried to convert the Court 
into a Legislative body but in doing so it has by a 
proviso reduced this nowly created legislative body to a 
position of subordination and inferiority. The effect of 
the Order is this: The Judiciary is oonverted into a 
Legislature with limited powers, and the Executive Is 
converted into a judiciary whose decisions are to be 
final. In this state of affairs, the Courts cannot give 
effect to this Adaptation of Laws Order, 1950, even 
though this Order may have emanated from the Presi¬ 
dent of the Indian Republic, [Para 30] 

A. K. Basu, K, K. Basil, Bejoy Bhose, Krishnapra’ 
sad Basu (in 51 of 50); A. K. Basu, K. K. Basu. 
Bejoy Bhose (in 61 of 50); Atul Chandra Gupta, Arun 
Kumar Dutt, Hemanta Krishna Mitra (in 81 £ 95 
of 50); Bejoy Bhose (in 96 of 50); S. C. Taluhdar, 
Sadhan Gupta, Arun Prakash Chatterjee (in 178 £ 
179 of 49); Bejoy Bhose, Krishna Prasad Basu (in 
24 £ 48 of 50); Sadhan Gupta, Krishna Prasad 
Basu, Arun Prahash Chatter jee (in 10 of 50); Sadhan 
Gupta, Krishna Prasad Basu, Arun Prahash Chatter- 
jee (in 106 £ 108 of 50); Sadhan Gupta and Krishna 
Prasad Basu (in 148 of 50) ; S. S. Muhherjee and 
Arun Kumar Dutt (in 125 of 50) and Arun Prahash 
Chatter jee (in 15, 23 £ 119 of 50)—tor Petitioners. 

Sir S. M. Bose, Advocate-General, II. N. Ghose, S. 
Choicdhury and N. K. Sen, Deputy Legal Remem¬ 
brancer—lot the State. 

Order. — These aro 381 Rules issued in respeot 
of 381 persons 870 of whom are under detention 
by orders passed under the Bengal Criminal Law 
Amendment Act, 1930, as amended by the Cri- 
minal Law Amendment (Amending Ordinance, 
1949) and two of whom, namely, Puma Chandra 
Ghose and Dulal Bose, are under detention by 
orders passed under the West Bengal Security 
Ordinance, 1949. Of the persons who are subject 
to these rules, eight have been discharged and 
one has escaped from custody. So far as these 
persons are concerned, the rules have become 
infructuous and no further orders on these rules 
are necessary. 

[ 2 ) Most of these rules were issued before the 
Constitution of India came into force and they 
were under 8. 491, Criminal P. 0. Thereafter 
the Constitution Act came into force by which 
the High Courts were given powers to iesue, 
inter alia, writs in the nature of habeas corpus 
by Art. SSC (1) and all the rules issued by this 


The learned Advocate-General acMpteTttS 
alternative and waived any claim to fresh notice 

[3] We shall deal first with the question of 
the legality of the detention of the persons who 
have been detained by orders pessed under the 
Bengal Criminal Law Amendment Act, 1930 . 
lhe first point for consideration is whether the 
aforesaid Act is a valid law or not. In theargu. 
ment urged on behalf of the detenus it was con- 
tended, inter alia , that this Act is not an Act 
for preventive detention. Wijh that argument 
we shall deal later. We shall assume for the 
present that the Act provides for preventive 
detention and decide whether the Act is valid 
having regard to its provisions and the provi¬ 
sions of the Constitution Act. Before going into 
details we would like to emphasise the powers 
given to the High Court by the Constitution Act 
as regards deciding whether a statute is valid or 
void. In England Parliament is supreme and it 
can pass any law, however unreasonable it may 
seem, and to whatever extent it may curtail the 
liberty of the subject. Once the law is passed by 
Parliament the Courts are helpless. They mustl 
give effect to the law according to the recognised 
canons of interpretation of statutes. There is no 
power in the Courts to declare the law to be 
void or invalid. In this connection it would not 
be out of place to refer to certain observations 
made by Lord Wright in the well-known case of 
Liversidge v. Sir John Anderson , 1949 A. c. 206 
at p. 260 : (1941-3 ALL E. R. 338). 

"Parliament is supreme. It can enact extraordinary 
powers of interfering with personal liberty. If an Act of 
Parliament, or a statutory regulation, like Reg. 18B, 
whioh ba9 admittedly tho force of a statute, because 
there Is no suggestion that it is ultra vires or ontaide 
the Emergenoy Powers (Defence) Act, under which it 
was made, is alleged to limit or curtail the liberty of 
the subject or vest in the executive extraordinary 
powers of detaining a subject, the only question Is what 
Is the preciee extent of the powers given. The answer 
to that question is only to be found by scrutinizing the 
language of the enactment in the light of the circum- 
stance* and the general polioy and objeot of the measure. 

I have ventured on the*e elementary and obvious 
observations because it seems to have been suggested 
on behalf of the appellant that this House was being 
asked to countenance arbitrary, despotic or tyrannuous 
conduct. But in the constitution of this country there 
are no guaranteed or absolute rights.” 

The position in the Republic of India is entirely 
different. Here, we have a written constitution 
in which certain fundamental rights are guarap* 
teed to its citizens. These are mentioned in 
part Hi, Constitution Aot. If Parliament or any 
State Legislature makes any law taking away 
these fundamental rights except in the manner 
and to the extent provided in Part III, then that 
law is void to the extent of its inoonsUtencyi 
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with the provisions of part III {vide Art. 13 (1)). 
Thus Parliament and the State Legislatures are 
not supreme to the extent that Parliament in 
England iB supreme. The Legislatures in this 
country have only those powers of legislation 
which are bestowed upon them by the Constitu¬ 
tion Act. If they pass an Act in excess of those 
powers, then that Act becomes void to that 
extent. 

[4] The text question which arises is this; who 
is to decide the question whether a piece of 
legislation is void or not ? Under our Constitu¬ 
tion the Courts i. e., the Judiciary are to decide 
this and nobody else. We thus see that the 
powers of the Judiciary in our country is in this 
respect far greater than the powers of the Judi- 
ciary of Great Britain, Many observations re. 
garding tho effect and interpretation of laws 
passed by the Parliament of Great Britain are 
coloured by the fact that Parliament there is 
supreme and they are not wholly applicable in 
•this country. Here the power of the Judiciary is 
[supreme in this respeot. We realise that Parlia- 
ment may amend the Constitution Aot but that 
can only be done if the provisions of Art. 368 of 
part xx, Constitution Act are complied with, 
However, until the Aot is amended the powsrs 
of the Legislatures and of the Judiciary are as 
stated above. The people of India have given us 
the power of interpreting the Constitution of 
India and of deoiding whether any piece of 
legislation is or is not consistent with the provi- 
sions laid down in the Constitution of India. 

[6l As stated at the beginning of the last 
paragraph we shall assume that the Bengal 
Criminal Law Amendment Aot is an Act provid¬ 
ing for preventive detention and deoide on this 
basiB whether the Aot is valid or whether it is 
void in whole or in part as being inconsistent 
with tho provisions of part m, Constitution Act. 
Artiolo 19 (0, Constitution Aot deal 3 with the 
Right to Freedom." It specifies seven such 
rights and says that all oitizens shall have these 
rights. We are concerned with the right men¬ 
tioned in Art, 19 (l) (d), that is, the right ‘'to 
move freely throughout the territory of India.” 
That right is guaranteed to all citizens by Arti- 
ole 19 (l) (d). Article 19 (e) provides that noth, 
ing in sub-cl. (d) of Art. 19 fl) 

"shalj affeot tho operation of any existing law in so far 
as it imposes, or prevents the 8tate from making any 
law imposing reasonable restrictions on the oxerolse of 
0 | h ? r, « ht3 inferred by tho said sub clause either 
of ‘he general pnblio or for the protec¬ 
tion of the interests of any scheduled tribe." * 

We are not concerned in the present rules with 
the protection of the interest of any scheduled 
tnbe. H Art. 19 (i) (d) and Art. 19 cl. (6) are 
read together, the meaning which can be dedno- 
ed i3 this: every citizen shall have the right of 


moving freely from any part of the territory of 
India to any other part of such territory, but any 
law already passed before the Constitution Act 
came into force, or to be passed by the Legisla- 
tures established by the Constitution may curtail 
that right provided the curtailment or restric¬ 
tions it imposes on that right are reasonable 
and in the interests of the general public. It is 
thus clear that, the right of free movement 
throughout the territory of India cannot be 
restricted unless (a) the restrictions arc reason- 
ble and (b) the restrictions are necessary in the 
interests Sf the general public. Both conditions 
mu9t co-exist. 

[6] Now, the question which arises is whether 
the detention which may be imposed upon a 
citizen by the Criminal Law Amendment Act 
amounts to restrictions on the right of free 
movement guaranteed by Art. 19 (l) (d). The 
learned Advocate-General argued that an order 
passed under the Bengal Criminal Law Amend¬ 
ment Act committirg a person to custody in 
jail is not an order taking away the right "to 
move freely” throughout the territory of India 
which is mentioned in Art. 19 ( 1 ) (d). He con¬ 
tends that the words “throughout the territory 
of India" [have been put in sub-cl. (d) for a 
particular purpose. The sub-clause according to 
him relates only to liberty of movement from 
one particular State to another or from one 
particular area to another and it does not 
relate to liberty of movement in general. We 
are unable to see that the words "throughout 
the territory of India" which appear in sub- 
cl. (d) and do not appear in the other sub clauses, 
except sub-clause (e), have the signihcance 
sought to be attached to them by the learned 
Advocate.General. In our opinion the words 
throughout the territory of India" were used 
because the Constitution Act is not guaranteeing 
to tho citizen any right of free movement out¬ 
side its territories, in fact it could not give any 
citizen such right because that would result in 
infringing the sovereignty of a foreign State. 
This phrase was used also to indicate that the 
Constitution Act was not giving the citizen any 
absolute right to raovo from the Republic of 
India into some foreign State; in other words, 
it was saving passport restrictions. Further, 
those words were used to indicate that the Act 
wa9 not giving a citizen any absolute right to 
enter the territory of India from outside. These, 
in our opinion, are the reasons why the words 
"throughout the territory of India" have beon 
used. Wo are of opinion that if a person is com- 
mitted to custody in jail, his right to move 
freely throughout the territory of India is being 
taken away. Now, the Bengal Criminal Law 
Amendment Act, 1930, by S. 2 (l) (I) gives the 
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|Provincial Government the right to commit a 
^citizen to custody in jail. We must therefore 
Jsee whether the law giving such a right is one 
which imposes a restriction which is reasonable 
and which is in the interests of the general 
public. 

[7) It will now be necessary to reproduce 
S. 2 (l). Bengal Criminal Law Amendment Act 
which is as follows : 

"Where, in the opinion of the Provincial Government, 
there are reasonable grounds for believing that any 
person — 

(i) is or wa3 at any time a member of an association 
of which the objects and methods include tbe commis¬ 
sion of any oflence included in Sch. I or the doing of 
any act with a view to interfere by violence or threat 
of violence, with the administration of justice; or 

(ii) is being or wa9 at any time instigated or control¬ 
led by a momber of any such association with a view 
to the commission or doing of any such oOence or act; 
or 

(iii) is doing or did at any time aDy act to assist the 
operations of any such association: 

the Provincial Government may, by order in writing, 
give all or any of the following directions, namely, that 
such person- 

fa) shall notify his residence and any change of 
residence to such authority as may be specified is the 
order; 

(b) shall report himself to the police in such manner 
and at such periods as may be so specified: 

(o)• shall conduct himself in such manner or abstain 
from such Acts as may be so specified; 

(d) shall reside or remain in any area so specified; 

(e) shall not enter, reside in, or remain in any area 
so specified; 

(f) shall be commitied to custody in jail; and may at 
any timo add to, amend, vary or rescind any order 
made under this section: 

Provided that such order shall bo reviewed by tbe 
Provincial Government at the end of one year from the 
date of making of tbe order, and shall not remain in 
force for more than one year unless upon snob review 
the Provincial Government directs its continuance." 

[8) Wo accept the argument of the learned 
Advocate-General that it is not open to us to 
decide whether the opinion of tbe Provincial 
Government is well founded or not. The words 
"where in the opinion of the Provincial Govern- 
ment there are reasonable grounds for believ¬ 
ing etc." have been interpreted recently by a 
Special Bench of this Court in the case of 
Bhupendra Dt v. Chief Secretary, the Govern, 
ment of West Bengal, 68 o. w. N. 798: (a. I. R. 
(36) 1919 Cal. 633 : 61 Cr. L J. 169) and we 
have no hesitation in following that intorpreta- 
tion. The Provincial Government has to form the 
opinion that there are reasonable grounds and 
it is not for the Courts to decide whether the 
grounds are reasonable or net. That is a matter 
for the Provincial Government alone and the 
opinion of the Provincial Government is subjec¬ 
tive and not justiciable. If the Provincial 
Government deolares that in its opinion there 
are reasonable grounds for believing etc. this 
Court cannot investigate the grounds and Eay 


that tbe grounds are not reasonable. The rea. 
sonableness of the grounds is a matter for the 
decision of the Provincial Government alone 
and not for the Court. We are not now dealing 
with any question of mala fides. We thus see 
that the Provincial Government is constituted 
the sole and absolute arbitrator for the decision 
of the point whether there are reasonable grounds 
for believing etc. Now, what is meant by the 
terms Provincial Government.’ According to 
the General Clauses Act (India), s. 43a the 
Government of the Province is the Governor. 
The Governor under the present constitution 
cannot act except in accordance with the advice 
of his ministers. Under the Government of India 
Act, 1936, the position was different. The Gover. 
nor could do certain acts in his discretion, that 
is, without asking for the advice of any minis¬ 
ter; he could do certain acts in his individual 
capacity, that is, only after consulting bis 
ministers but he was not bound when aoting. in 
his individual capacity to follow tbe advice of 
his ministers. Under the present Constitution 
the power to aot in his discretion or in bis indi- 
vidual capacity has been taken away and the 
Governor therefore must act on the advice of his 
ministers. This is the constitutional position as 
explained to us by the learned Advocate General 
and we accept bis view. 

[9] Next, on enquiries made by this Court from 
the Advocate General he stated that orders of 
detention under the Bengal Criminal Law 
Amendment Aot were passed, in fact, not by the 
Governor nor by any minister nor by the Chief 
Secretary but by the Deputy Secretary. This was 
done according to certain Rules of Business 
formulated by the Governor. The net result of 
these circumstances is that these persons have 
been detained because a Deputy Secretary has 
formed a certain opinion the justness or validity 
of wbioh cannot be questioned by the Courts of 
law. In our opinion this provision of the law is 
noitber reasonable nor in the interests of the 
general public. Tbe right to personal liberty given 
to citizens by the Constitution Act is a funds- 
mental and a precious right and it seems to us 
that it is not reasonable and not in tbe interests 
of the general publio to empower an executive 
officer of the rank of the Deputy Secretory, who 
is not responsible to the Legislature, to take 
away such a fundamental right in the manner 
provided in tbe Bengal Criminal Law Amend- 
ment Act; in other words, it is neither reasonable 
nor in the interests of the general publio that an 
executive offioer of this kind should be em- 
powered to send a man to custody in jail on an 
opinion formed by him on grounds which can- 
not be investigated by anybody. In this connec¬ 
tion we would observe that the Bengal Criminal 
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Law Amendment Act is not an emergency 
measure. It is‘‘an Act to supplement the ordinary 
criminal law in Bengal.” Nowhere is it stated in 
the Aot or suggested that it is an emergency 
measure. The Act is a permanent one and not 
enacted for any particular period and it has been 
in force since 1930. During times of emergency 
extraordinary measures may be taken and 
extra-ordinary legislation may be passed. Such 
legislation may be considered to be reasonable 
and in the interests of the general public having 
regard to the emergency then prevailing, but an 
Act which is not an emergency measure but 
merely an addition to the ordinary criminal law 
cannot be viewed in the same manner when it 
deprives a citizen of his fundamental right of 
freedom. 

Cio] Next, let us consider in further detail the 
provisions of S. 2, Bengal Criminal Law Amend, 
ment Act. Section 2 (l) (i) renders a person 
liable to committal to custody in jail if he was 
at any time a member of an association of the 
bind described in the section or is at the moment 
a member of suoh an association. The seotion 
does not say that the person who is to be so 
committed should know or even have reason to 
believe that the association bad the objects and 
methods described in the seotion; nor does it say 
that these objects and methods should be the 
avowed objects of the association. Thus, a person 
who joins an association without knowing that 
it has the objects and methods mentioned in the 
section is liable to be confined in jail. Again, if a 
person many years ago joined suoh an associa¬ 
tion and thereafter left it as he disagreed with its 
objects he i3 also liable to be confined to jail. He 
may be, at the time the ordor is passed on him 
a person who is bed-ridden or a paralytio, 
nevertheless he is liable to be subjected to an 
order committing him to oustody in jail. It seems 
to us that this provision is wholly unreasonable. 

[11] Let us next examine S. a (l) (ii), Bengal 
■Criminal Law Amendment Aot. It discloses a 
more preposterous state of affairs. It says that if 
a person was at any time instigated or if he is 
being instigated by a member of an association 
of the description mentioned in the section he 
may be committed to jail. Here, again there is 
no provision that there should be any reasonable 
cause to believe that the person instigated was 
inolined to carry out the objeot of the person 
instigating him. If the person is investi¬ 
gated and he refuses to accede to the request of 
the instigator, he is still liable to be committed 
to jail. Again, if be was instigated Bay 20 years 
Ago and then refused to carry out the object of 
the instigator, he is still liable to be committed 
to jail. We find it difficult to conoeive how suoh 
a provision of law can be considered to be 
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reasonable and in the interests of the general 
public. It may be said in certain circumstances 
that it is reasonable to commit the instigator to 
custody in jail if he is instigating the commission 
of a crime, but it passes our comprehension how 
it can be reasonable to enact that a pereon, 
merely because he was instigated is liable to be 
detained in oustody in jail. The learned Advocate 
General argued that it should be presumed that 
the Act would be reasonably administered. We 
are not at all concerned with the question whe- 
tber the person operating the Act will be 
reasonable or not. We are concerned with the sole 
question whether the provisions of the Act are 
reasonable and in the interests of the general 
publio. If they are not, then the Act is void and 
no person however reasonable can be left to 
exercise powe.rs under such an Act. 

[12] AgaiD, if one were to consider all the 
provisions of the Act one would find that there 
is no period fixed during which a person may be 
detained. The proviso to s. 2 , Bengal Criminal 
Law Amendment Aot says that the order shall 
be reviewed by the Provinoial Government at 
the end of one year from the date of making it 
and shall not remain in force for more than one 
year unless upon such review the Provincial 
Government directs its continuance; in other 
words, the Provinoial Government whioh in the 
present case means the Deputy Secretary may 
order the continuance of the detention for an 
unlimited period. It is true that 8. 9 of the Aot 
provides that the order shall be submitted to two 
Judges with the qualifications described therein 
in order to obtain their opinion whether or not 
there is lawful and suffioient cause for suoh an 
order, but this provision does not place any 
limitation on the Provincial Government for the 
continuance of the order for an indefinite period. 

In the first place, there is no time fixed within 
whioh the Judges are to give their opinion. 
Seoondly, by virtue of 8. 9, sub s. ( 2 ) the Pro. 
vincial Government may sit upon that opinion 
for an indefinite period and pass no orders upon 
it. Lastly, the Provinoial Government is not 
bound to aocept suoh opinion or report of the 
Judges. It is given power to pass suoh orders 
upon their report as to the Government appears - 
just or proper. We would point out also that 
by virtue of the provisions of sub-s, (9) of s. 9 
of the Act the person against whom an order 
under 8. 2 (l) ha9 been passed is not entitled to 
appear before the Judges either in person or by 
pleader, and the proceedings and report of the 
said Judges are made confidential. It is obvious 
that the safeguards to wrongful custody in jaii 
whioh are pretended to be laid down in 8. 9 are 
purely illusory. The order of the two Judges 
need never be accepted by the Government. No 
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one except the Government ig permitted to 
know what the report of the two Judges ig, nor 
is any one permitted to know what transpired in 
the proceedings before the two Judges. We thus 
see that the Government is again being made 
the only authority to decide whether its order 
is lawful or not. The Government is also the 
only authority to decide whether the deten. 
tion should continue or not. Can it be said that 
it is reasonable and in the interests of the gene- 
ral public to give the Government, that is, the 
Deputy Secretary such absolute and unlimited 
powers ? In our opinion it cannot. 

Il3l There is another point of great import¬ 
ance. Under Art. 22 , sub art. ( 4 ), Constitution 
Act, it is laid down that no law providing for 
preventive detention shall authorise the deten- 
tion of a person for a longer peripd than three 
months unless an Advisory Board consisting of 
persons having certain judicial qualifications has 
reported before the expiry of the said three 
months that there is in it3 opinion sufficient 
cause for such detention. The Bengal Criminal 
Law Amendment Act is in direct conflict with 
these provisions laid down in the Constitution 
Act. We shall deal later with the latest order 
passed by the President of the Republic of India 
whereby these rights given to the citizens under 
Art. 22 ( 4 ) are sought to be whittled down and 
we shall endeavour to show that this order 
is of no legal effeot. 

[ 14 ] We now propose to summarise the 
grounds of our opinion that the restrictions im- 
posed by the Bengal Criminal Law Amendment 
Act upon the free movement of citizens through¬ 
out the territory of India are not reasonable and 
are not in the interests of the general public. 
They are as follows : (l) The Act gives the Pro¬ 
vincial Government, that is to say, the Deputy 
Secretary, the power to detain persons if he forms 
a certain opinion and neither the Courts nor any 
other authority is entitled to question the rea¬ 
sonableness or the validity of such opinion. In 
this connection we would repeat again that the 
Bengal Criminal Law Amendment Act is not an 
emergency measure but a measure to supplement 
the ordinary criminal law. This fact is one which 
governs our determination of the question of the 
reasonableness and the publio benefit in all its 
aspects ; ( 2 ) Tho Act renders a citizen liable to 
commitment to custody in jail even though ho 
has no sinister object or motive and merely 
because be was at any time or is a member of 
an association the objects of which are not known 
to him ; (3) The Act provides for the commit, 
ment to prieon of a citizen merely because he is 
a subject of instigation although he may not 
have any inclination to do the act instigated; 
( 4 ) By the Bengal Criminal Law Amendment 


Act a person may be kept in custody for an in¬ 
definite period. The length of that period is left 
to the sole discretion of the Government, that is 
to say, of the Deputy Secretary ; (6) Although 
the order of Government is to be submitted for 
opinion and report to two Judges the Govern¬ 
ment is not bound in any way to accept that 
opinion or report; (6) The pereon detained has 
no right to place his case before these two Judges 
either in pereon or by pleader, nor is he or any 
one else given the right to know anything about 
the proceedings before the Judges or the report 
furnished by them; and (7) The Bengal Criminal 
Law Amendment Act is in direct conflict with 
the provisions of Art. 22 (4), Constitution Act. 

[15] The learned Advocate General argued 
that even if some portions of the Act are consi- 
dered to be void on the ground that they are 
inconsistent with the provisions of part III of the 
Constitution Act, the Court should give effect to 
those portions of the Act which are not in conflict 
with the Constitution Act, in other words, he 
asks us to split up the Act and give effect toeuch- 
portions of it as are not in conflict with the 
Constitution Act. We are of opinion that this 
cannot be done having regard to our findings 
regarding tho illegality of certain provisions of 
the Bengal Criminal Law Amendment Act. The 
illegalities which we have pointed out cannot be 
severed from the rest of the Aot. They are 
fundamental illegalities and they taint the whole 
of the Aot and are inextricably mixed up with 
the other provisions of the Act. The dootrine of 
severability can only be applied where a parti- 1 
cular provision of an Act can be isolated from 
the rest of the Act and yet the Act can be 
worked. 

[ 1 C] In the present case no such severance can, 
be made. The whole Act is vitiated by tho ille¬ 
galities pointed out above and it is impossible to 
isolate those illegalities and pronounce that the 
rest of the Act is legal. In this connection we 
would refer to the observations of the Chief 
Justice of the High Court at Patna in the case 
of Brahmeshwar Prasad v. The State of Bihar 
(A I. R. (37) 19C0 Pat. 265), a report of which 
has been furnished to us by the learned Advocate 
General. This is what tho learned Chief Justice 

0! 

"I now come to the second line of reply of the learn¬ 
ed Government Advocate, namely severability. 

Put crudely the argument cornea to this. If a law pro¬ 
vides for detention for six montha, but the Constitution 
6 ays that no law shall provide for detention * or m ° r, r 
than three months, then that law is not wolly void, but 
can be regarded as a good law as regards detention up 
to three months. The fallaciousness of such an argu¬ 
ment is at once apparent. It would mean, not severing 
tho bad portion of the law from the good and eaving 
the latter, bnt substituting a new and different law m 
place of the old. In fact it would mean legislation by 
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etitntion for it of a new and different law. 

(171 In the present case the difficulties are 
still greater beoause the Bengal Criminal Law 
Amendment Act has been found by us to be 
void not merely because it provides for deten- 
tion for a longer period than is permissible 
under the Constitution Act but for certain other 
more fundamental reasons. It is not for ns to 
legislate. We are merely to interpret an Act 
and discover whether it is void or not. We 
are not to substitute a new and more reason, 
able Act in the place of the Bengal Criminal 
Law Amendment Act. We thus hold that the 
entire Act is void for the reasons stated above 
and that the detention of the persons who 
obtained these Rules is illegal- 

[18] We shall now deal with these Rules on 
the footing that the Act is not void. In our 
opinion, if this assumption is made, the order of 
detention is bad inasmuch as the provisions of 
the Aot have not been followed. We would 
refer again to the provisions of S. 2 (l), Bengal 
Criminal Law Amendment Act. In our opinion 
this section means that the Provincial Govern, 
ment must come to a definite opinion before it 
can pass an order of detention. Seotion 2 (l) (i) 
says that whore in the opinion of the Provin. 
cial Government there are reasonable grounds 
for believing that any person is or was at any 
time a member of an association with objects 
and methods eto. may pass an order commuting 
that person to jail or plaoing certain other re¬ 
strictions on him as are mentioned in s. 2 (l) 
(iii) (a) to (f). We would point out that the 
words used are "is or was at any time a 
member.” The orders of Government in all 
those oases except those which have been passed 
under the West Bengal Seourity Ordinance of 
1949 are in the following form : 

"Whereas in tbe opinion ot the Provincial Govern¬ 
ment there are rcaeonablo grounds for believing that 
Sri Sunil Kumar Basu, eon of late Jatindra Nath Basu 
of p. 48, New Shambazar Street, (Bhupendra Baeu 
Avenue), Calcutta, 

(i) is or wbb a member of an association of which 
the objects and methods inolude tbe commission of 
offences included in Scb. 1 to the Bengal Criminal 
Law Amendment Aot, 1980 (Bengal Aot VI [6] of 
1930) 

(ii) is doing or did acts to assist tbe operations of an 
association of which the objects and nuthoda inolude— 

the commission of offences tnoluded in Sob. 1 to 
the Bengal Criminal Law Amendment Act, 1930 
(Bengal Act VI [8] of 1980). 

The Governor, in exeroise of tho powers oonferred 
by S. 2, Bengal Criminal Law Amendment Aot, 193o 
(Bengal Aot VI [6] of 1930), is pleased to make the 
following order: ” 

Ii is quite dear from this order that the Govern- 
ment haa corns to no definite oonolueion. Seo- 
tion 2 (l), so to speak, offers the Government a 
choice of matters on whioh it is required to 


form an opinion. If the Government is of opinion 
that a person is a member of an association 
etc.,it may pass the orders mentioned inS. 2 (1). 
Similarly, if the Government i3 of opinion that 
a person was at any time a member of an asso¬ 
ciation etc., it may pass 3ll or any of the orders 
mentioned in the section. Tbe Government must 
make its choice. What the Government in this- 
case has done is to make no choice. It use3 the- 
words “was at any time or is." In other words, 
what the Government is saying i3 this : “lam 
not sure if the person was at any time a member, 
nor am I sure that be is at present a member. 
Nevertheless I order him to be detained because 
I am of opinion that he was at any time or is a 
member.'’ W'e would say with great respect 
that in our opinion this statement in the order 
doeB not make sense. The only inference from 
this order is that the Government has formed 
no opinion at all. It has merely repeated the 
very words of the section. There is a danger in 
merely repeating the very words of a section in 
an order. The alternatives given in a section of 
a statute may be reasonable. We do not say that 
in this particular case these alternatives are even 
reasonable. But an order of Government stating 
that in his opinion both alternatives are present is 
clearly meaningless. When a section distin¬ 
guishes between a person who was at any time a 
membar and a person who i9 a member of an 
association it means that it is dealing with 
persons of two distinct types; otherwise there 
would be no sense in mentioning these alterna¬ 
tives in the seotion. It follows from this that tho 
Government most make up its mind bs to tbe 
category to which a person it i3 proposing to 
detain balonge. The Government here has done 
no such thing. We bold therefore that the order 
of Government is not in accordance with the 
provisions of the Bengal Criminal Law Amend¬ 
ment Act and that it indicates that the Govern, 
ment has formed no opinion at all. In this 
connection the learned Advocate General drew 
our attention to tho oase of King Emperor v. 
Shibnath Banerjec, 1944-6 P. o. R. l: (A. I. r. 
(30) 1948 P. O. 75 : 45 Or. L. J. 34l). In that case 
the Central Government expressed its opinion in 
the very words of the section whioh contained 
certain alternatives. Two of the learned Judges 
Zafrulla Khan and Srinivasa Varadaokariar JJ. 
held that such an order was bad whereas 
Sir Patrick Spens C. J., held that the order was 
valid. The view of Sir Patrick Spens was* 
upheld by the Judicial Committee but it ex¬ 
pressed no definite opinion on this point. We 
are of opinion, however, that tbe contention of 
the learned Advocate General oannot be given 
effeot to inasmuch as the phraseology of the* 
Acts in that oase and the phraseology of the 


282 Calcutta 


bUNiL Kumar v. West Bengal Government (SB) A. I, R, 


present Act are quite different. Rule 56 of the 
Defence of India Rules ie what was being con¬ 
strued. The relevant portion of that rule is in 
the following terms: 

“The Central Government or the Provincial Govern¬ 
ment, if it is satisfied with respect to any particular 
person that with a view to preventing him from actiog 
In any manner prejudicial to the defence of India, the 
public safety, the maintenance of public order, His 
Majestj's relations with foreign powers or Indian 
States, the maintenance of peaceful conditlions in 
tribal areas or the efficient prosecution of the war it is 
necessary so to do, may make an order 

(a) . 

(b) directing that he be detained.” 

Here, the Central Government could detain a 
particular person with a view to prevent him 
from doing one or other of several acts. In such 
a case it was held by the Chief Justice that an 
order which mentioned that the Government 
was detaining a person with a view to prevent 
him from doing all or any of those acts wa9 
perfectly justifiable. The present cases are quite 
different. The Bengal Criminal Law Amend¬ 
ment Act, 8. 2 (l) does not say that the Govern, 
ment may detain a person with a view to 
prevent him from doing one or all of several 
Acts. What it says is that if the Provincial 
Government is of opinion that a person belongs 
to one category or another he may be detained. 
The distinction is obvious. Before you can 
detain a person under such a provision of the 
law you must bo satisfied that he belongs to one 
or other of those categories. Under R. 26 , De¬ 
fence of India Rules, all that the Government 
has to do is to form an opinion that it is neces¬ 
sary to detain a person in order to prevent him 
from doing one or other of certain acts. In this 
rule it was not necessary for the Government 
to form an opinion definitely as to which act 
such person may do. He may be a person who 
is prone to do one or other of such acta. Under 
the Bengal Criminal Law Amendment Act, 
s. 2 (1), the Government has to form an opinion 
as to whether a person sought to be detained 
was at any time a member of an association or 
whether he is at present a member of an 
association. We are of opinion, therefore, that 
as the Provincial Government has formed no 
opinion at all on the matter, it had no authority 
to pass the orders of detention, that it has passed 
and that consequently the orders are bad. 

fl9] We have already dealt with these Rules 
on the footing that the Bengal Criminal Law 
Amendment Act is an Act providing for preven¬ 
tive detention and have shown that even if it 
were so, the detention orders which are the 
subject-matter of these Rules are bad. We are 
of opinion, however, that the Bengal Criminal 
Law Amendment Act does not deal with pre¬ 


ventive detention. The law regarding preventive 
detention, as we understand it is directed to¬ 
wards preventing a person from doing something 
which the Legislature thinks should not be done. 
Nowhere in the Act do we find any expression 
which indicates that the law is designed for the 
purpose of preventing a person from doing any¬ 
thing. We have set out the preamble in the 
earlier part of the judgment and it contains 
nothing which would indicate that the law is a 
preventive measure. Section 2 of the Act, which 
is the most important section in the Act and 
which gives powers of detention to the Provin- 
cial Government does not say that these powers 
are given for the purpose of preventing anything 
being done. It merely lays down that a person 
may be detained or dealt with in certain other 
ways if he is or was a member of a certain kind 
of association or if he is or was being instigated 
or controlled by a member of a certain bind of 
association or if he iB doing or did at any time 
any act to assist the operation of such associa¬ 
tion. It nowhere eays that a person may be 
detained or otherwise dealt with in order to pre- 
vent him from doing anything. If you detain 
a person if he is a member of an association you 
are not detaining him in order to prevent him 
from being a member of the association but you 
are restricting his liberty because he is a mem¬ 
ber of such association, a fortiori, if you detain 
or otherwise restrict the liberty of a person 
because he was a member of an association, you 
are not doing anything in order to prevent him 
from being such member. The same arguments 
would apply to the provisions contained in 
8 . 2 ( 1 ) (ii) and (iii). The law does not lay down 
that the authority detaining a person or other- 
wise restricting his liberty should be satisfied 
that the detention is necessary for the proven- 
tion of anything. That being so, we are of opin¬ 
ion that the Bengal Criminal Law Amendment 
Act is not a law of preventive detention. The 
learned Advooate-General drew our attention to 
a certain passage in Dicey's Law of the Oonstitu- 
tion, Edn. IX at page 231 where a certain Irish 
Act was described as an Act which gave the 
executive absolute power of arbitrary and pre¬ 
ventive arrest. We do not think it will serve 
any useful purpose to discuss this passage of the 
Irish law referred to. It is dangerous to inter, 
pret one law by reference to another unless the 
terms are identical or so similar as to justify » 
common deduction. It would be safe and more 
correot to ascertain the nature of the Beng 
Criminal Law Amendment Aot by reference to 
its own provisions. Having regard to those 
provisions we have no hesitation in saying 
the law is not a law providing for preventive 

detention. 
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[ 20 ] Now, if it is not suoh a law, then it is 
impossible to justify the orders passed in 
these cases. Article 21, Constitution Act says 
this : “No person shall be deprived of hie life or 
personal liberty except according to procedure 
established by law/* There can be no doubt that 
in these case3 the detenus have been deprived of 
their personal liberty. The order depriving them 
of such liberty can be upheld only if it is 
an order passed according to the procedure 
established bylaw. Article 22 (l) and ( 2 ), Con. 
etitution Act, provides some portion of such 
procedure. It eajs this : 

22. (1) “No person who i9 arrested shall be detained 
in custody without being informed, as soon as may be, 
of the grounds for such arrest nor shall he be denied 
the right to consult, and to be defended by, a legal 
practitioner of hi3 choice.” 

(2) “Every person who Is arrested and detained in 
custody shall be produced before tbe nearest Magistrate 
within a period of twenty four hours of 6uch arre3t 
excluding the lime necessary for the journey from the 
place of arrest to the Court of the Magistrate and no 
such person shall be detained in custodv beyond the 
said period without the authority of a Magistrate." 

It is admitted that in these cases the detenus 
have not been produced before any Magistrate 
within twenty four hours of their arrest exclu. 
ding the time necessary for the journey from 
the place of arrest to the Court of the Magis¬ 
trate. ThuB the detenus have been deprived cf 
their personal liberty without complying with 
ono of tbe most important items of procedure 
laid down in the Constitution Act regarding suoh 
deprivation. In the circumstances the order of 
detention cannot be upheld. 

[21] We shall now deal with the two cases in 
which persons have been detained under the 
West Bengal Security Ordinance, 1949. This 
Ordinance is dearly an Ordinance providing for 
preventive detention, but in our opinion this 
Ordinance is void beoause it is inconsistent with 
the provisions of the Constitution Act. The 
Ordinance in s. 22 provides for the detention of 
a person for a period not exceeding nine months. 
Under Art. 22 ( 4 ), Constitution Act, it is pro- 
vided that no law providing for preventive 
detention shall authorise the detention of a 
person for a longer period than three months 
unless an Advisory Board has reported that there 
is in its opinion sufficient oause for suoh deten- 
tion. The West Bengal Seourity Ordinance, 
1949, does not provide for any Advisory Board 
of the nature contemplated by the Constitu- 
tion Act. It says that the Provincial Govern, 
ment may plaoe before a Judge of the High 
Court the grounds on which the order of pre. 
ventive detention is made. The seotion is dearly 
not mandatory. The Government if it so ohooses 
need not place before the aforesaid Judge its 
order of detention. 


[ 22 ] Next, we would point out that reference 
to a Judge of the High Court is only to be made 
where an order is passed under cl. (a) of sub- 
s. (1) of S. 21 of the aforesaid Ordinance, that is 
to say, in the case of an order directing deten¬ 
tion. Section 21 ( 1 ) of the said Ordinance deals 
with several other restrictions on tbe liberty of 
the subject. In the case of those other restric¬ 
tions there is no provision whatsoever for any 
reference being made to a High Court Judge. 
On the contrary, the provision in S. 22 of the 
Ordinance, empowers the Government in those 
cases to renew it3 orders from time to time 
after the expiry of each period of nine months. 
The other reasons which we have given for 
holding that the Bengal Criminal Law Amend¬ 
ment Act dce9 not impose restrictions which are 
reasonable and are in the interests of the gene¬ 
ral public apply to the West Bengal Security 
Ordinance, 1949. We hold therefore that the 
order &9 passed on the two persons Puma Chan¬ 
dra Ghose and Dulal Bose under the West 
Bengal Security Ordinance, 1949, is void as it is 
inconsistent with the Constitution Act. ' 

[23] We shall now deal with the Preventive 
Detention (Extension of Duration) Order, 1950 , 
made by the President of the Indian Republic. 
We are of opinion that it can have no effeot so 
far as the Bengal Criminal Law Amendment 
Aot, 1930 and the West Bengal Security Ordi. 
nance, 1949 are concerned and our reasons are 
as follows: The Constitution came into foroe 
at midnight on 25th January 1950 . The Presi¬ 
dent was not sworn as President until 10-15 
A. M. on 26th January 1950. In other words, he 
was not President until the Constitution came 
into force. As 9000 as the Constitution came 
into force the two abovementioned laws became 
void by reason of the provisions of Art. 13 ( 1 ) for 
the reasons which we have already given. The 
Preventive Detention (Extension of Duration) 
Order, 1950, provides that the maximum period 
for which a person may be detained shall be, in 
the case of a person detained immediately before 
the commencement of the Constitution, three 
months; and in tbe oase of persons detained in 
pursuanoe of an order made after such com¬ 
mencement for a period of three months from 
the date of such order. If these two provisions 
could be given effeot so far as the Bengal Cri. 
minal Law Amendment Act, 1930, and the West 
Bengal Security Ordinance, 1949, are concerned, 
then some at least of the reasons given for 
declaring these measures void would disappear, 
but we find that there is an insuperable diffi¬ 
culty to apply the Preventive Detention (Exten¬ 
sion of Duration) Order, i960, to the above 
mentioned two AotB. The Aots having beoomei 
void they o&nnot be vivified or revived by suoh l 
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an order which purports to have been passed in 
the exercise oi powers conferred by sub-els. (a) 
and (b) of cl (7) of Art. 22, Constitution Act 
read with Art. S73 of the said Constitution Act. 
In this connection we can do no better than 
quote the observations of the Chief Justice of the 
Patna High Court in the case of Brahmesuar 
Prasad v. The Stats of Bihar, (A.I.B. (37) 1950 
Pat. 265). 

[54] The learned Chief Justice says this : 

“In my judgment no such order made by him under 
cl. (7) could in any way prevent an Act becoming void 
under Art. 13 (1) and this for two reasons. The first 
and primary reason is that under Art. 13 (1) quite 
clearly provisions become void, it they become void at 
all directly and instantaneously with the Constitution 
coming into force whereas an order by the President 
can only originate and become valid after the Consti¬ 
tution has come into force. There can be no such order 
of the President except as a consequence of the Con¬ 
stitution having come into force and given him power 
to make it. That is to say such order must be logically 
subsequent to the voidability which the coming into 
force of the Constitution itself afiecte. That, in my 
opinion follows directly and logically from the laws of 
cause and efiect. But it ie in fact not necessary to enter 
into philosophical quest : ons of the infinite divisibility 
of time and the nature of simultaneity, because in fact 
we are here concerned with a time lapse of over ten 
hours. The Constitution came into force on the mid¬ 
night tf 25th and the Act, if it became void at all, 
became void then. But the President did not enter 
upon his office until he took the oath on 26th at 
10-15 A. M. 

As to these propositions, there can be no question, 
Art. 394 of the Constitution provides that certain Arti¬ 
cles with none of which we are concerned, shall come 
into force at once, and the remaining provisions shall 
come into force on 26th January 1950. Article 367 (1) 
makes the General Clauses Act, 1897, applicable and 
the General Clauses Act provides in S. 6 (3) that where 
an Act is to come into force on a certain day, it shall 
come into force at midnight of the preceding day. 
Under Art. 60 the President must make and subscribe 
an oath before entering upon bis office. The same 
thing is apparent from the Constitution (Removal of 
Difficulties) Order No. I published with Notfn. No. 1 
in the Gazette of Iodia (Extraordinary) of 7th January 
1950, which prescribes that such person as the Consti¬ 
tuent Assembly shall have elected es President shall, 
before entering upon his office, make and subscribe the 
oath or affirmation prescribed in Art. 60. Notification 
No. F35/4/49 Public, published in the Gazette of Iodia 
(Extraordinary) on 25th January 1950) shows that the 
Governor General proclaimed the new Constitution at 
10-15 A.M. on 26th January. After that the President 
took the oath, and took bis seat as President of India 
and assumed the office. Quite clearly the President 
could make no valid order until after 10 15 A.M. on 
26th wberea3 those provisions in Act III [3] of 1950 re¬ 
pugnant to the Constitution became void directly after 
midnight on 25tb. It is quite apparent that the subse¬ 
quent order of the President ctuld not restore an Act 
which had already become void and ceased to exist. 
Nor does his order parport to do so.” 

[25] We set forth further reasons for bolding 
that the Preventive Detention Order of i960 is 
of no effect. 

[26] Article 22, sub-art. (7) (a) and (b) are in 
the following terms: 


A. I.B. 

22 (7). Parliament may by law prescribe— 

(a) the circumstances under which, and the c lass or 
classes of cases in which, a person may be detained 
for a period loDger than three months under any law- 
providing for preventive detention without obtaining 
the opinion of an Advisory Board in accordance with 
the provisions of sufc-cl. (a) of cl. (4). 

(b) the maximum period for which any person may 
in any class or classes of cases be detained under any 
law providing for preventive detention.” 

It i3 quite clear that these two sub-clauses con- 
template the taking out of a certain class of 
persons from the operation of the law laid down 
in sub-cl. (4) by which the maximum period of 
three months is prescribed. Parliament should 
therefore when enlarging the maximum period 
of detention set forth what class or ol&sses of 
persons are to be detained for a period longer 
than three months. In this case the President 
has not done any such thing. He has made na 
selection of any class or classes but he has ex¬ 
tended the period of preventive detention to all 
cases of persons preventively detained. Further, 
Art. 22, Sub-Art. (7) (a) states that the Parlia¬ 
ment may prescribe the circumstances under 
which the detention ehould be extended for a 
period longer than three months. Here no sucb 
circumstances are mentioned. Rule 2 of the 
Preventive Detention (Extension of Duration> 
Order, 1950 begins thus: "Where in any class of 
cases or under any circumstances specified in 
any law providing for preventive detention etc." 
Such an order is not one which complies with- 
the provisions of Art. 22, sub-Art. (7) (a) Cons- 1 
titution Act. Next, cl. (b) of Bub.Art. (?) of 
Art. 22 says that the Parliament may prescribe 
the maximum period for which any person iD 
any class or classes of cases may be detained 
under any law providing for preventive deten¬ 
tion. Although the words "the'maximum period" 
are mentioned in R. 3, Preventive Detention 
(Extensionof Duration) Order 1950, as a matter- 
of fact no maximum period ia provided. The 
words "the maximum period" connote the fixa¬ 
tion of a particular period which is the maxi¬ 
mum. Rule 3 of the aforesaid order would have 
the effect of fixiDg various periods. In the case 
of a person in detention before the commence¬ 
ment of the Constitution the period is three 
months from the commencement of the Consti¬ 
tution. Now a person may have been in deten¬ 
tion for four months before the commencement 
of the Constitution. Under the Order passed by 
the President the maximum period for him 
would be three additional months or seven 
months. Another person may have been in deten- 
tion one month before the commencement or 
the Constitution. For him the maximum period 
would be four months. Thus no fixed maximum 
period has been prescribed and the Preventive 
Detention (Extension of Duration) Order, 1950, 
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1950 

ia therefore void. We would repeat again that 
the order would also be void because of the 
view we have taken namely that the Bengal 
Criminal Law Amendment Act, 1930, is not an 
Act providing for preventive detention. 

(271 Having regard to all these circumstances 
we must hold that the detention of the petitioners 
in all these cases is illegal and we direct that 
they be set at liberty forthwith. 

[ 28 ] After we have completed our judgment 
we were sent a copy of a Rule of aD order by 
the President of the Republic of India entitled 
“Adaptation of Laws Order, 19J0”. The Rule of 
the aforesaid Order of, which we were sent a copy 
is R. 28 and it runs as follows: 

"28. Any Court, Tribunal or authority required or 
empowered to enforce any law in force in the territory 
of India immediately before the appointed day shall, 
notwithstanding that this order makes no provision or 
insufficient provision for the adaptation of the law for 
the purpose of bringing it into accord with the provi¬ 
sions of the Constitution, construe the law with all 
such adaptations as are ntoessary for the eaid purpose: 

Provided that, if any question arises regarding the 
adaptations with whioh such law should be construed, 
for the said purpose, the question shall be referred to 
the Central Government if the law relates to a matter 
enumerated in List I or List III in the Seventh 
Sahedule to the Constitution and to the State Govern¬ 
ment conceinod in aoy other case, and the decision of 
that Government on any snoh reforenca shall be final." 

[29] Although the learned Advooate General 
wanted an appointment to make bis submissions 
on the rule when questioned by us he stated that 
he bad nothing to say on it. We muBt frankly 
confess that we find it difficult to put any rea* 
sonable construction upon it. It direots this 
Court bb well as certain Tribunals and other 
authorities to construe the law in a oertain 
manner. We are quite unaware of any provi¬ 
sion of law or any principle or praotice regard, 
ing legislation which would justify any legisla¬ 
ture to direct a Court regarding the manner in 
wbioh it has to construe the law. A Court cons- 
( trueB a law in accordance with definite rules 
or canons of interpretation. It has to deoide the 
meaning whioh a law bears. The jurisdiction of 
the Court in this reBpect must be unfettered. No 
Court can submit to an order from any autho- 
rity directing it to construe a law in a particu¬ 
lar manner. Suoh an order will be oontrary to 
all principles and will result in making the 
Court a mere tool of the legislature or other 
authority whioh makes suoh an order. All that 
the legislature oan do is to define certain terms 
but it must leave the Court to interpret the law 
according to those definitions. This order pur- 
ports to be a law passed in accordance with the 
provisions of Art. 872 ( 2 ), Constitution Act. In 
our opinion although the order is garbed in suoh 
a way as to simulate a legislative enaotment, it 
is nothing of the kind, It is a direction pure 


and simple by the Executive to the Court to cons- 
true a law not necessarily in accordance with 
justice or legal principles but in accordance with 
tbe desire of the Executive. Obviously this Court 
cannot submit to an Adaptation Order of this 
kind. Apart from the fact that tbe Order contlicts 
with all principles of judicial independence we 
would further point out that it ia something 
which is contrary to the express provisions of 
Art. 372 (2), Constitution Act. That sub clause 
empowers the President to make adaptations 
and modifications of any law in force in the 
territory of India. It does not empower the 
Court to make such adaptations or modifications 
aod indeed it would be very surprising if any 
Constitution Act were to impose upon the Court 
the duty of legislating. Tbe Courts are meant to 
interpret legislation and not to make it. What 
the President has done is to throw upon the 
Court a burden which is exclusively his. He is 
to adapt or modify and be bas no authority to 
ask the Court to do something which he alone 
is expressly empowered to do. We would further 
point out that by that Article tbe Constitution 
AothaB delegated certain powers to the President. 
He in turn cannot delegate those powers to any 
other authority. The principle delegatus non dele¬ 
gare potest would apply. Article 372 (l), Constitu¬ 
tion Aot stateB that notwithstanding the repeals by 
this Constitution of the enactments referred to 
in Art. 395 and subjeot to the other provisions of 
this Constitution, all laws in force in the terri¬ 
tory of India immediately before the commence¬ 
ment of the Constitution shall oontinue in force 
until altered or repealed or amended by a com¬ 
petent Legislature or other competent authority. 
Article 395 refers to the repeals of the Indian 
Independence Aot and the Government of India 
Aot together with all enaotmonts amending or 
supplementing the latter not including the aboli¬ 
tion of Privy Counoil Jurisdiction Aot, 1949. The 
Bengal Criminal Law Amendment Aot, 1930, and 
the WeBt Bengal Seourity Ordinance, 1949, have 
nothing to do with the Aots mentioned in Art, 395. 
Artiole 972 (l) says that all laws in force in the 
territory of India immediately before the oom- 
menoement of the Constitution shall oontinue to 
be in force, but there is a necessary and impor¬ 
tant provision in the Artiole whioh oannofe be 
lost sight of. It says that those laws Bhall be in 
foroe subjeot to the other provisions of this 
Constitution. Artiole 18 (i), Constitution Aot says 
that all laws in foroe in the territory of India 
before the commencement of the Constitution 
in so far as they are inconsistent with the pro¬ 
vision of part ill shall to the extent of suoh 
inconsistency be void. Thus Art. 872 (l) does not 
preserve the effeot of all lawB in foroe in thel 
territory of India before the aommenoement oil 
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I the Constitution. It keeps only such laws in force 
as are not inconsistent with the provisions of 
Part ill. We have held that the Bengal Crimi¬ 
nal Law Amendment Act, 1930, and the West 
Bengal Security Ordinance, 1949, are inconsis¬ 
tent with the provisions of part Hi. They 
became therefore void from 12 midnight of 
25th January 1950, when the Constitution came 
into force. That beiDg so, we are of opinion that 
even the President or the Legislature cannot 
make any adaptations or modifications of those 
laws in order to bring them in accord with the 
provisions of thi3 Constitution. Those laws are 
dead and we fail to see how a dead law can be 
brought back to life by modification or ad. 
aptation. 

[3ol We have something further to say with 
respect to R. 28 , Adaption of Laws Order, 1950. 
Not only has the Order tried to convert the 
Court into a legislative body but in doing so it 
has by a proviso reduced this newly created 
legislative body to a position of subordination 
and inferiority. The proviso says that if the 
Court makes any such adaptation as is con¬ 
templated in the first part of the rule, if the 
adapted law relates to matters enumerated in 
List I or List hi in Sch. 7 to the Constitu¬ 
tion it shall be subject to adjudication by the 
State Government concerned. It adds that the 
decision of the Government on any such refer¬ 
ence shall be final. In other words? what this 
Order purports to do is this: It converts the Cen¬ 
tral or State Executive into judicial authorities 
with the power of revising the decisions of the 
Courts of law and makes their decision on the 
point final. Taken as a whole the effect of the 
Order is this: The Judiciary is converted into a 
Legislature with limited powers, and the Exe¬ 
cutive is converted into a Judiciary whose deci¬ 
sions are to be final. In this confusing state of 
affairs, the only thing for us to do is to act 
'in accordance with the oath which we took 
when we assumed office when we swore to 
bear true faith and allegiance to the Constitu¬ 
tion of India and to perform our duties of office 
duly and faithfully without fear or favour and 
affection or ill will and where we also swore to 
uphold the Constitution and the laws. In our 
opinion we would be false to our oath if we gave 
effeot to this Adaptation of Laws Order, 1950, 
even though this Order may have emanated from 
the President of the Indian Republio our respect 
for whom is no less than that of anybody else. 

[3il The Advocate-General has next brought 
to our notice a new Act called the Preventive 
Detention Act, i960, passed by Parliament on 
26th February I960, and he says that the orders 
for detention under the Bengal Criminal Law 
Amendment Act, 1980, and the West Bengal 
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Security Ordinance, 1949, have been cancelled 
but that the detentions have been continued 
under the Preventive Detention Act, 1950 . He 
suggests that in the circumstances the Buies 
have become infructuous. We cannot agree with 
this view. We issued these Rules upon the State 
on the footing that the detention was under 
the Bengal Criminal Law Amendment Act, 19 S 0 
and the West Bengal Security Ordinance, 1949 . 
I he detention under these legislative measures 
was sought to be justified by the State. We must 
therefore pronounce upon the validity of such 
detention irrespective of the what new legis- 
lative measures have now been introduced. Our 
decision, if correct, may have the effeot of giving 
the detenus valuable rights both under the 
criminal law and the civil law. We do not pro¬ 
pose to deprive them of these rights by not pro- 
nouncing our judgment. Whether the detenus 
are now detained under any valid law is not a 
matter for consideration in the disposal of these 
Rules. We pronounce no opinion on the validity of 
such detention or upon the propriety of the con¬ 
duct of the authorities in continuing a detention 
which we have pronounced to be illegal or upon 
the risks which the detaining authority may be 
taking upon themselves by detaining the peti¬ 
tioners under this new law in spite of our orders. 
That is a matter which may form the subject of 
further proceedings the results of which we 
cannot anticipate. 

[ 82 ] It may be that in spite of all our efforts 
the petitioners will be re-arrested and sent back 
to custody. That is a matter with which we 
are not now concerned. Our duty is that of 
right action, the result and fruits of our action 
are not for us to consider. That must be left to 
that divine providence which controls the destiny 
of us all. 

[33] The citizens of the Republic have given 
great powers to the Judioiary. We recognise that 
great powers necessarily involve grave responsi- 
bilities, but we are not dismayed. It has always 
been the proud tradition of this Court to stand 
between the subject and any encroachment on 
bis liberty by the executive or any other autho- 
rity however high. It is a great tradition whiob 
we have inherited and we believe that this 
Court will be worthy of this inheritance. Amidst 
the strident clamour of political strife and the 
tumult of the clash of conflicting classes we 
must remain impartial. This Court is no respecter 
of persons and its endeavour must be to ensure 
that above this clamour and tumult the strong 
calm voice of justice shall always be heard. 

Fiat justitia ruat coelum, 

[ 84 ] Leave to appeal is granted under 

Art. 132, Constitution Act. 

vbb. Order QCCordwQ'V* 
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A. I. R. (37) 1950 Calcutta 287 (G. N. 98.] 
Harries C. J. and Sarkab J. 

Benoy Krishna Makerjee—Judgment-debtor 
— Appellant v. Mohanlal Goenka, Decree- 
holder and others—Respondents. 

A. F. 0. 0. No. 95 of 1945, D/- 10th February 1950, 
against order of Sub-J., Asansol, D/- 30th January 
1945. 

(a) Civil P. C. (1908), O. 21, R. 6 — Transferee 
Court, when has jurisdiction to execute decree. 

When a decree is sent by the Court which passed it 
to another Court for execution a copy of the decree 
together with a certificate of non-aatiefaction or part 
satisfaction Is sent to the Court which has to execute 
the decree and when the Court to which these docu¬ 
ments are sent, receiver the documents it then has 
jurisdiction to execute the decree. (Para 14] 

Annotation: (’44-Com.) Civil P. C., O. 21 R. 6 N. 1. 

(b) Calcutta High Court Civil Rules and Orders 
(Part I), R. 264—Certificate under S. 41. Civil P. C. t 
without covering letter-Civil P. C. (1908), S.-41. 

A notice of non-satisfaotion under S. 41 of the Code 
would still be sooh a notice even though a covering 
letter as required by R. 264 has not been sent with it. 

[Para 19] 

Annotation : (’44-Com.) Civil P. C., S. 41 N. 2. 

(c) Civil P. C. (1908), S. 41 - Certificate sent 

when it should not have been sent_Effect. 

A oertifioale of non satisfaction under S. 41 to the 
transferor Court deprives the transferee Coart of juris* 
diction whether the certificate should or should not in 
the oiroumstaucee have been sent. [Para 29] 

Annotation: (’44.Com.) Civil P. C„ S. 41. N. 2. 

(d) Civil P. C. (1908), S. 41—Copy of decree not 
returned—Transferee Court, ii retains jurisdiction. 

Once certificate of non-satisfaction has been seDt by 
the transferee Court to the Court that passed the 
deoree the transferee Court ceases to have jurisdiction, 
though it might have failed to return the copy of the 
deoroo sent to U. [ Para 44l 

Annotation : (’44-Com.) Civil P. C., S. 41 N 3. 

(e) Civil P. C. (1908), S. 11 —Res judicata in exe¬ 
cution proceedings-Civil P. C. (1908), S. 47-Evi¬ 
dence Act (1872), S. 115. 

The entertainment by the Court to which a decree is 
sent for exooution of a second execution oase aod pass- 

Xfthe °i 8ft ! e therein I 6re w “hout jurisdiction 
after the certificate of non-satiafaotion has been sent to 

the transmitting Court. Suoh an order is null and void 

and oan neither operate as an estoppel nor as a bar in 

res judicata to an application under S. 47, Civil P. 0 

B ®‘ a . a ' de ,‘^ 0 ® al ° by tho judgment-debtor who dis¬ 
covers the defeat subsequent to the order for sale. 

Annotation: (’44-Com.) Civil P. C., S. lfS*®?? 

(’48-Man.) Evidenoe Aot, S. 115 N. 89^ 

(f) Civil P. C. (1908), S. 151 — Inherent power of 
Court to correct its own proceedings. V 1 

Where a Court Is misled due to the fanlt nf 
decree-holder into ordering a sale In execution of *1 
deoree without jurisdiction, the Court baa inherent 
power to correct its proceedings by setting aside the sale. 

Ann^ion 5 (*«-Com.) Civil P. c., S. unfa 61] 

ia< Dr - R -B. Pal, Balai Lai Pol 
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Bankim Chandra Ron, Atniya Kumar Mukhtrjteand 
Biswanath Naskar (for Dy. Registrar)- 3 

tor Respondents, 
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Harries C. J — This is an appeal from an 
order of a learned Subordinate Judge of Asansol, 
dismissing an application to- eet aside a sale. 
The application was made under ss. 47 and 151, 
Civil P. C. 

[ 2 ] To appreciate the points in issue it will 
be necessary to state the facts in some detail. 

[3] Nagarmull Rajgharia, now deceased, 
whose personal representative has been brought 
on the reoord as respondent in his stead, ob- 
tained a decree in Suit No. 1518 of 1923 on the 
Original Side of this Court. The deoree was 
eventually transferred for execution by this 
Court to the Court of the Subordinate Judge at 
Asansol through the District Judge of Burdwan. 
A certificate of non-satisfaction under s. 41 , 
Civil P. C., was sent by this Court whioh was 
transmitted to the Asansol Court. The decree, 
holder Nagarmull Rajgharia commenced Money 
Execution Case no. 296 of 1931 in the Court of 
the Subordinate Judge at Asansol, but that oase 
was eventually dismissed for default on 27 th 
February 1932. The Court at Asansol sent what 
purported to be a certificate of non-satisfaction 
under S. 41, Civil P. C., to this Court and it i» 
to bo observed that the decree was never again 
transferred to the Court at Asansol for execu- 
tion. Later, however, the decree-holder made 
another application for execution at Asansol and 
Money Execution oase No. 224 of 1932 was com¬ 
menced. In the course of that execution the 
deoree.holder purchased the Sripur Oolliery on 
9th June 1933, but the sale was set aside on 29th 
January 1984 on an application by one of the 
judgment-debtors, the appellant in this appeal, 
under o. 31, B. 90, Civil P. C. A certificate 
purporting to be a certificate under S. 41 , Civil 
P. O., was sent by the Asansol Court to the 
High Court. The deoree-holder appealed againat 
this order setting aside the sale, but hia appeal 
was dismissed by this Court. The reoords of 
Miso. case no. 224 of 1932 were returned to 
this Court by the Asansol Court on nthseptem. 
her 1985 and the execution case was revived. 

[4] The property, namely, Sripur Oolliery, 
was again sold in an execution sale to the 
deoree.holder for Rs. 12,000 but this sale waa 
set aside. The property waa again resold and 
purohased by the deoree-holder for Rs. 3,50 000 
on 27th May 1988. The appellant made an appli¬ 
cation to set aside this sale whioh was rejected. 
He preferred an appeal to this Court whioh was 
ultimately dismissed and an application by him 
for leave to appeal to the Privy Oounoil failed. 

15] It appears that the judgment.debtor in. 
stituted a suit being Title Suit No. a of 1936 in 
the Court of the Subordinate Judge at Asansol 
to recover a ram of money and to enforce a 
charge against the Sripur Colliery and for per. 
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mission to redeem a charge declared in favour 
of the said decree holder Nagarmull Rajgharia 
in Suit No. 1518 of 1923. The appellant’s suit 
was dismissed in the Court at Asan9ol, but on 
13th August 1940 an appeal from that decree 
was allowed in this Court. 

[6l In order to ascertain the amount due to 
the decree.holder, Nagarmall Ragharia in suit 
No. 1518 of 1923 the appellant instructed his 
attorney to search the records of that suit and 
it is said that as a result of that Eearoh the 
appellant came to know for the first time on 
23rd August 1940 that the Asansol Court had sent 
a certificate of non-sati9faction in Money Exe- 
cution case no. 296 of 1931 to this Court and 
that no fresh certificate of non-satisfaction had 
been sent by this Court to the Court at Asansol. 
The appellant then realised for the first time 
that the Court at Asansol had no jurisdiction to 
entertain the second execution case, namely, 
Money Execution Oase No. 224 of 1932 and that 
all the proceedings in that oase were null and 
void as they were without jurisdiction. It seems 
that an application to review the order of the 
High Court dismissing the application to set 
aside the sale for Rs. 2,50,000 was made but was 
rejected. But no point was made on this matter 
and it does not appear when that application 
was made. 

[ 7 ] As the appellant alleged that the Court 
at Asansol had no jurisdiction to entertain the 
second application for execution and therefore 
no jurisdiction to order or conduct a sale, an 
application was made to the Court at Asansol 
under Ss. 47 and 151, Civil P. C., praying that 
the sale be set aside as it was a sale without 
jurisdiction. 

[8l The decree-holder objected aud contended 
that the Court at Asansol had jurisdiction to 
entertain the proceedings and in the alternative, 
if it bad no jurisdiction, the appellant having 
failed to press the point in the proceedings was 
now barred by the doctrine of res judicata from 
contending that the Court had no jurisdiction. 

[ 9 ] The matter eventually came before the 
learned Subordinate Judge who held in the 
first plaoo that the Court at Asansol had juris- 
diction to entertain the second application for 
execution. In the view of the learned Subordi¬ 
nate Judge, the dooument purporting to be a 
certificate of non satisfaction sent under 8. 41, 
Civil P. 0. to the High Court when the first 
application was dismissed for default was not 
in fact or in law a certificate of non-satisfac¬ 
tion which deprived the Court at Asansol of 
jurisdiction further to entertain execution of the 
decree. In the view of the learned Subordinate 
Judge, this notice was merely an intimation to 
the High Court that the first attempt at execu¬ 


tion had failed for non-appearanoe of the decree- 
holder. As in the view of the learned Subor- 
dinate Judge there was no certificate of non¬ 
satisfaction sent to the High Court the Court 
at Asansol had retained jurisdiction to execute 
the decree and therefore all the proceedings 
were with jurisdiction. 


[101 In the second plaoe the Court was of 
opinion that this question of jurisdiction should 
have bsen raised and pressed. But as that was 
not done the Court could not later be asked to re- 
agitate the matter and hold that it had no juris- 
diction. In short it held that the judgment- 
debtor appellant was barred by the doctrine of 
res judicata from raising the point. 


[ 10 al In the Court of the Subordinate Judge 
there seems to have been some disoussion as to 
whether or not there was on the file in the Court 
at Asansol a certificate of non-satisfaction from 
this Court when the second execution case was 
started. Allegations were made by the appellant 
that the documents were abstracted from the 
record in the High Court and placed in the 
record of the execution case at Asansol. It is 
unnecessary, however, to consider this question 
beoause learned advocate for the respondent 
conceded before us that no fresh certificate of 
non-satisfaction was sent by the High Court to 
the Court of Asansol after receipt by the High 
Court of the certificate under 8. 41 despatched 
by the Asansol Court to the High Court and 
received by the latter on llth March 1932. It 
will be seen therefore that no fresh certificate of 
non-satisfaction was sent by this Court to Asan. 
sol which would give that Court jurisdiction. 
The respondent’s case is that the Asansol Court 
had jurisdiction throughout and had not sent 
any certificate under 8. 41 which would deprive 
that Court of its jurisdiction. 

[ill It is quite clear that the Court at Asan- 
sol had no inherent jurisdiction to execute a 
decree made on the Original Side of this Court. 
A decree of this Court however could be trans¬ 
ferred to Asansol for execution under the pro¬ 
visions of 8. 39, Civil P. 0. whioh is in these 


08 ! 

(1) The Court whioh passed a deoree may, on the 
ication of tho decree-holder, send It for execution 
lothcr Court, 

) if tho poraon against whom the deoroe is passed 
ally and voluntarily resides or carries on busin J 
enooally works for gain, within the local hmi s 
jurisdiction of such other Ojurt, or 
) if such person has not proporty within tue 
ta of the jurisdiction of tho Oourt whioh passed tno 
eo sufficient to satiefy euoh deoree and has pro 
y within the local limits of the jurisdiction of soon 

) if the dooreo directs the sale or delivery of Im 
eablo property situate outside the local UmM 
jurisdiction of the Court, which passed it, or 
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(d) if the Court which passed the decree considers 
for any other reason, whioh it shall record In writing 
‘that the deoree should be executed by suoh other 
Court. 

(2) The Court which passed a decree may of it3 own 
motion send it for execution to any subordinate Court 
of competent jurisdiction.” 

[ 12 ] It is common ground that the decree in 
question could be and was transferred by this 
Court to the Court at Asansol for execution. 

[13] Section 41 of the Code provides: 

“The Court to whioh a deoree is sent for execution 
shall certify to the Court whioh passed it the faot of 
saoh exeoution, or where the former Court fails to 
execute the same the olronmstanoas attending such 
failure." 

[14] When a deoree is sent by the Court whioh 
passed it to another Court for execution a copy 
of the deoree together with a certificate of non- 
satisfaction or part satisfaction is sent to the 
Coart which has to exsoate the decree and it is 
clear that when the Court to whioh these docu¬ 
ments are sent, receives the documents it then 
has jurisdiction to execute the deoree. It is 
admitted that this Court sent a copy of the 
deoree and a certificate of non-satiBfaotion to the 
Asansol Court and therefore that Court bad 
jurisdiction to execute the deoree and therefore 
had jurisdiction to entertain the first application 
for exeoution whioh resulted in uoney Exeoution 
-case no. 296 of 1931. 

[ 16 ] As I have stated earlier, this application 
was dismissed for default and there can be no 
doubt that a certificate was sent to this Court 
•giving the result of the application for exeoution. 
Aooording to the jndgment-debtor appellant this 
was a certificate of non-satisfaotion under 8. 41, 
Oivil P. 0., whereas aooording to the respondent 
it was nothing more than an intimation that 
ihe first attempt at exeoution had failed. 

[ 16 ] The certificate was in Form no. 6 of 
Appendix E, Oivil P. 0., that is, in the form of 
a "certificate of execution of a deoree trans¬ 
ferred to another Court" under O. 21 , R. 6 of the 
■Code. This Court has adapted that form for cer- 
itifioates under s. 41 of the Code and there is a 
note on the form that the form may also be 
used for certificates under S. 41 of the Code, 
fluoh a form was undoubtedly used and the 
details of the exeoution are given in the form and 
under the oolumn "How the oase ia disposed of" 
Appear the words "Dismissed for default, 27 th 
•February 1932." 

[I7l It is dear, therefore, that the Court at 
Asansol intended this dooument to be a certifi. 
oate under s .41 of the Code, that is a certificate 
of non-satisfaotion. It is urged however that the 
•Court at Asansol could never have intended this 
•certificate to be a certificate under 8. 41 of the 
Ctode because it had not complied with the Rules 
of the Court. Rule 264 of the Oivil Rules and 
I960 C/87 & 88 
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Orders (part I) of this Court provides that a cover¬ 
ing letter should be sent with a certificate of non- 
satisfaction. But there is no covering letter on 
the record of this Court and it would appear 
that no such letter was sent with this certificate. 
The respondent contends that as B. 264 was not 
oomplied with, it is clear that the dooument was 
never intended to be a certificate of non-satisfac- 
tion under 8. 41 of the Code. 

[18] The learned Subordinate Judge attached 
no importance to the failure to send the cover¬ 
ing letter with the certificate and I think rightly. 
Rule 264 of the Civil Rales and Orders referred 
to above is in these terms: 

"Decree Bent to the High Court for execution under 
S. 39 and certificates communicating the result of 
execution proceedings to the High Coort under S. 41 of 
the Code, shall be accompanied by cohering letters.” 

[19] It is diffioult to appreciate what was in 
the mind of this Court when this rule was drafted. 
A covering letter as a rule contains nothing 
more than a statement that accompanying the 
letter iB a certain dooument and I cannot see that 
the absence or otherwise of a oovering letter oan 
affect the nature of the dooument sent. If it was 
a notice of non-satisfaotion under S. 41 of the 
Code it would, I think, be euoh a notice with or 
without a covering letter and I think the learned 
Subordinate Judge was right in not attaohing 
any importance to the want of a oovering letter. 

[ 20 ] It is dear, however, that the Court at 
Asansol did not send with the certificate pur- 
porting to be one under 8 . 41 of the Code a copy 
of the deoree whioh had been sent to it and that 
faot is also suggested to be of importance It ia 
urged by the respondent that if the Asansol 
Court really intended the certificate to be one 
under 8 . 41 it would have sent a oopy of the 
deoree along with it. 

[ 21 ] I think there oan be no doubt that the 
aertifioate sent was a certificate of non.satisfaotion 
under s. 41 of the Code. It was sent in the form 
prescribed by this Court for suoh certificates. If 
it was not intended to be a certificate of non. 
satisfaction then there was no need for the Court 
at Asansol to send any intimation at all. 

[22] Mr. Atul Gupta on behalf of the respon¬ 
dent has contended that all that the Asansol 
Court had intended when sending this oertifioate 
was to intimate to this Court out of oourtesy that 
the first attempt at execution at Asansol had 
failed. It was contended that the Court at 
Asansol was informing this Court quite unneces¬ 
sarily of the fate of other proceedings. A similar 
certificate was sent to this Court on 1st February 
1934 when a sale in the second exeoution oase 
was set aside. This, it is said, was not necessary, 
but the certificate Bhows that it was intended as 
a oertifioate of non.satisfaotion. It shows that a 
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Eale was held and that sale was set aside and 
the execution case dismissed on 29th January 
1931. 

[23] I cannot assume that the Asansol Court 
never intended to aot under S. 41 of the Code 
and that it was merely out of courtesy inform¬ 
ing this Court of the result of various steps in 
in the execution. 

[ 2 i] Further it appears to me that the Court 
at Asansol did intend that the certificate should 
be a certificate under s. 41 because when the 
second execution case was commenced in 1932 
the first order in the case makes it clear that 
the Court assumed that it had jurisdiction, 
because it wrongly thought that a fresh certificate 
of non-satisfaction bad been received by the 
Court at Asansol. The first order in the second 
execution C3se is dated 24th November 1932 and 
is in these words: 

"Register. Let the certificate of non-satisfaction 
received be annexed to the reoord. taue notices under 

O. 21, R. 22, Civil P. C. upon the judgment-debtors 
returnable on 23rd December 1032.’’ 

[26] From the term9 of this order it is clear 
that the AsanBol Court was of opinion that what 
gave it jurisdiction to entertain the second exe- 
cution case was the fact that a fresh certificate 
of non-satisfaction bad been received from this 
Court, though in fact no such certificate had 
ever been received. This order, I think, makes it 
clear that the Asansol Court was of opinion that 
a fresh certificate of non-satisfaction from this 
Court was necessary to give it jurisdiction and 
it could only have held that view if it was of 
opinion that the Court at Asansol had lost juris- 
diction to execute the decree by reason of some- 
thing which it had done in connection with the 
earlier execution case. The only thing that it 
had done in connection with th6 earlier case 
which could deprive it of jurisdiction was to 
send to this Court what purported to be a certi¬ 
ficate of non-satisfaction under 8. 41, Civil 

P. 0. 

[ 26 ] For these reasons I am satisfied that the 
Asansol Court not only sent what purported to 
be a certificate of non-satisfaotion under B. 41 
of the Code to this Court, but intended such 
certificate to be a certificate of non-satisfaotion. I 
do not agree with the learned Subordinate Judge 
that the document was never intended to be 
euch a certificate and was only an intimation 
that the first attempt at execution had failed. 

[ 27 ] Mr. Atul Gupta on behalf of the respon. 
dent has contended that the circumstances exist¬ 
ing in this case when the first application for 
execution was dismissed for default did not 
warrant the despatch of a certificate of non. 
satisfaction under 8. 41 of the Code. He relied 
upon the words of 3- 41 whioh are : 


k. i, a 

“Ihe Court to which a decree is Eent for exemtica 
shall certify to the Court which passed it the fact of 
each execution or where the former Court fails to 
execute the game the circumstances attending guch 
failure" 

[ 28 ] Mr. Gupta’s argument is that the trans¬ 
feree Court was never intended by the Code to 
send a certificate of non-satisfaction unless it 
had failed to execute the decree. It is only 
when the Court is satisfied that it can do no 
more towards executing the decree that such a 
certificate should be sent. Failure to execute the 
decree at the first attempt for non-appearance 
of the deoree.holder is not, according to Mr. 
Gupta, total failure to execute the decree. The 
Court, according to the respondents should have 
waited and should not have sent a certificate of 
non-satisfaction nntil it was clear that it could 
do nothing more to execute this decree. It, how¬ 
ever, sent what purported, to be a notice under 
the section when the first attempt to execute 
failed for non-appearance of the decree-holder. 

[29] I am inclined to think that the construc¬ 
tion placed npon this section by Mr. Atul Gupta 
is right. But that does not solve the question. 
If what was sent to this Court was a certificate 
of non-satisfaotion under 8. 41 then that depriv- 
ed the Asansol Court of jurisdiction whether the 
certificate should or should not in the circum¬ 
stances have been sent. The fact that the certi¬ 
ficate was sent when it should not have been 
sent cannot affect the question if the certificate 
was intended to be a certificate of non.satisfac¬ 
tion as I hold it was. 

[So] Reliance was placed by Mr. Gupta upon 
the case of Abda Bvjam v. Muzaffar Uustn 
Khan, so ALL. 129: (1897 A. W.N. 218) the head- 

note of which reads a3 follows: 

“The Court to which a decree Is eent for execution 
retains its jurisdiction to execute the decree until the 
execution hae been withdrawn from it. or until it has 
fully executed the decree and bas certified that fact to 
the Court which sent the decree, or has executed it so 
far as that Court has been able to execute It within its 
jurisdiction and has certified that fact to the Court 
which sent the decree, or until it has failed to execute 
the decree and hae certified that fact to the Com* 
which forwarded the decree. The mere striking ofl of 
an application for execution on the ground of ipfo™ & * 
llty in the application does not terminate the jurisdio- 
tion of the Court to execute the decree, nor render it 
necessary for the Court to send any certificate to tne 
Court which forwarded the decree for execution. 

[81] In the Allahabad case the first appli¬ 
cation for execution made in the transferee 
Court was Btruok off on the ground that itdia 
not comply with certain sections of toe Code 
then in force. Later the Subordinate Judge of 
the transferee Court oertified to the Court that 
passed the decree, that on the objection of the 
judgment-debtor the application for execution 
was struck off. On the same day, on whioh this 
certificate was Bent, the decree-holder applied- 
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again to the transferee Court to execute the 
deoree. The application, however, was dismissed 
on the ground that the transferee Court was no 
longer seized of the case and wa3 functus 
officio, On appeal, however, the High Court 
held that the transferee Court in spite of the 
certificate which it had 6ent had jurisdiction to 
entertain the execution. The Court appears to 
have thought that the dooument whioh was sent 
was not a certificate of non-satisfaction and 
indeed it was not. It was merely an intimation 
that an application for execution had been struok 
off whatever that phrase may mean. In the 
United Provinces and in other Provinces it has 
been repeatedly held that striking off an applica¬ 
tion for execution is not in faot a dismissal and 
applications for execution struok off or, to use 
a familiar phrase used in those provinces, "con. 
signed to the record room," may be revived. 
Those orders are not regarded as complete dis¬ 
missals of the application. At p. 132 the Bench 
whioh deoided the Allahabad oase observed : 

“In oar opinion the Coart of the Subordinate Judge 
of Cawnpore did not fail to execute the deoree within 
the meaning of S. 223; it merely struok off an applica¬ 
tion on the ground of Informality. We farther consider 
that the oase was not a oase in which the Subordinate 
Judge of Cawnpore was justified In sending any certi¬ 
ficate to the Court at Luoknow. Neither of the events 
had arisen whioh would have justified the Subordinate 
Judge in sending any certificate under S. 223, for there 
was neither exeoution nor failure.’* 

[32] The faota of the Allahabad oase differ 
from the facts of the present oase. In the oase 
before us the exeoution application had been 
dismissed, though for default, and that was the 
end of the application. In the Allahabad oase 
the application had simply been struck off on 
the ground of informality and I have little 
doubt that it oould have been revived on the 
informalities being oorreoted. In any event in 
the Allahabad oase there was nothing to indicate 
that exeoution in the transferee Court could not 
proceed. Whereas in the oase before us the 
Aeansol Court might well have come to the con- 
olusion that any attempt to execute in that Court 
was hopeless and it could have inferred that 
faot from the absenoe of the deoree-holder in 
support of his application. Further in the AUaha- 
bad oase the certificate whioh was sent made it 
dear that the application was only struok off 

and not that it had been dismissed for any 
reason. 

[831 I am somewhat doubtful whether a Court 
oan go into the question whether what purports 
to be a oertifioate under 8. a was or was not 
suoh a oertifioate if on the face of it it dearly i B 
suoh a oertifioate. In any event I do not think 
it necessary to consider the matter further 
bemuse I am satisfied that the Aaansol Court in- 
tended this oeibfioate to be a oertifioate under 


S. 41 even if it i3 open to this Court to go into 
the question of what it did intend. There were 
grounds in the present case to justify the issue 
of such a certificate and I think it was issued 
and even if it was wrongly issued it deprived 
the transferee Court of jurisdiction because it 
was intended to be and was in fact a certificate 
under 3. 41, Civil P. C. 

[34] As I have stated earlier a copy of the 
decree was not returned to this Court with the 
certificate and the learned Subordinate Judge 
appears to have thought that to deprive the 
Aeansol Court of jurisdiction the copy of the 
decree would have to be sent with the oertifioate 
of non-satisfaction. It is to be observed that the 
original decree is not sent to the transferee 
Court, but merely a copy of the same, and 
therefore it is by no means essential that the copy 
should be returned when the transferee Court 
notifies satisfaction or non-satisfaction. Further 
it is to be observed that there is nothing in the 
present Code of Civil Procedure that requires the 
transferee Court to return the copy of the decree 
along with the oertifioate of non-satisfaotion. 
Seotion 41 of the Code is silent as to the return 
of the copy of the decree. 


[35] The learned Subordinate Judge, however, 
relied upon a Fall Benoh decision of this Court 
in the case of /. Q. Bagram v. /. P. Wise, 10 
W. R. 46 : (1 Beng. I,. r. 9i), in which it 
was held that when a deoree of one Court has 
been transmitted under 8s. 284 et seq of Aot vm 
[8] of 1859, to another Court for exeoution, and 
when that Court has struok off for default the 
first proceedings in execution of the judgment- 
oreditor, the Court to whioh the deoree has been 
transmitted has juxiadiotion to allow the proceed¬ 
ings to be revived. At p. 60 Sir Barnes Peaoook 
0. J., who delivered the judgment of the Full 
Benoh observed: 

“II is quite olear that the Court to whioh the deoree 
was sent had jurisdiotlon over its own order striking off 
the oase, whatever the striking ofl amounts to. As soon 
as a oopy of the deoree whioh is sent for exeoution to 
another Court la filed in the Court to whioh it is trans¬ 
mitted, it has the same effeot as a deoree of that Coart 
and by 8. 283 that Court is to proceed to exeoute it 
according to its own rules in the like oases. The order 
for striking ofl the application for exeoution of the 
deoree did not strike the oopy of the deorea ofl the 
records of the Court to which it was sent for exeoution- 
and as long aa it remains there the Court to whioh it 
was sent may deal with it, and any application for 
exeoution of it as if it was a judgment ol that Court. 
U in the present oase, the deoree had been a deoree of 
the Baokerganj Court, that Court would have had power 
to entertain the applloatlon." power 


[86] It is to be observed however that the 
provisions ol the Code then obtaining were very 
different from the provisions of the present 
Code. There was no provision then similar to 
8. 41 of the present Code whioh required the 
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transferee Court to certify to the Court which 
passed the decree that the decree had been 
executed or that there had been a failure to 
execute the decree. It would appear that as 
long as a copy of the decree together with a 
certificate that satisfaction thereof had not been 
obtained within the jurisdiction of the Court 
that passed it remained with the transferee 
Court that Court had jurisdiction. This case 
therefore is no authority for the proposition that 
under the present Code the transferee Court 
retains jurisdiction if it retains a copy of the 
decree though it has sent a certificate of non. 
satisfaction under S. 41 of the Code to the Court 
that passed the decree. 

[87] The case of Muhammad Ibrahim v. 
Ohhatoo Lai, 6 Pat. 398 : (a. i. r. (13) 1926 Pat. 
274) was relied npon by both parties. In that 
case a Bench held that the jurisdiction of the 
Court to whioh a decree has been sent for execu¬ 
tion ceases as soon as the Court takes action 
under 8. 41, Civil P. C, and certifies to the 
Court whioh passed the deoree the oircumstances 
attending the failure on the part of the trans¬ 
feree Court to execute the decree. 

[38) The appellant urged that this oase dearly 
deoided that onoe the Asansol Court had sent a 
certificate of non-satisfaction to this Court, the 
Asansol Court had no further jurisdiction. 
Learned Advocate for the respondent contended 
that in this oase the transferee Court had re¬ 
turned the copy of the decree. But if it had, 
Das J. who delivered the judgment of the Bench 
attaohed no importance whatsoever to that faot. 
It seems to me quite dear that this Patna oase 
supports to the full the contention of the appel¬ 
lant that the Asansol Court ceased to have 
jurisdiction when it despatched a certificate of 
non-satisfaotion after the first application for 
execution bad been dismissed for default. It is 
to be observed that in the Patna case the certi- 
ficate under 8. 41 was a certificate sent after 
dismissal for default. 

[89] The respondent also relied upon the oase 
of Maharajah of Bobbili v. Narasaraju, 48 
I. A. 238 : (A. I. B. (9) 1916 P. 0. 16), in whioh it 
was held that when the deoree of a District Court 
had been sent under the Code of Civil Prooe- 
dure, 8. 223, to the Court of a Munsif for 
execution and had not been returned to the 
Distriot Court, the 'proper Court’ within the 
meaning of the Limitation Aot, 1909, Sob. 1 Art. 
182 (6) in whioh to apply for execution, or to 
take some step-in-aid of execution of the decree 
is the Court of the Munsif. Consequently, in the 
above oircumstances, an application in the Dis¬ 
triot Court would not prevent the time for 
enforcing the decree from running (under Art. 
182 ) from the date upon whioh it was made. 


k. I.R. 

[40] In this case the Munsif to whose Court 
the deoree had been transferred for execution 
neither returned the copy of the deoree nor sent 
a notice of non-satisfaction and therefore it was 
held that an application made in the Court of 
the Distriot Judge for execution before the 
MunBif certified non-satisfaction and returned 
the decree was an application made to a Court 
without jurisdiction. This is clear from the 
observations of Sir John Edge, who delivered the 
judgment of the Board, at p. 242 : 

"As the decree of 5th April 1904 had by order of the 
Court of the District Judge been sentOD 80th September 
1904, to the Court of the Munsif Parvutipur for execu¬ 
tion by the latter Court, and as the copy of the decree 
with the non-satisfaction certi Qcate was not returned 
to the Court of the District Judge until 3rd August 
1910, and as the petition of 13th December 1907, was 
for execution of the decree by sale of the immoveable 
property of the respondents which was within the local 
limits of the jurisdiction of the MunBif* Court, their 
Lordships having regard particularly to 8a 223, 221, 
228 and 230, Civil P. O. 1882, are satisfied that when 
that petition of 13tb December 1907, was presented to 
the Court of the Distriot Judge that Court was not the 
proper Court to whioh the application to exeoute the 
decree by sale of the immoveable property which had 
been attaohed by the Court of the Munsif should have 
been made and that the proper Court to which the 
application ehould have been made was the Court of the 
Muniiif of Parvatlpur as that wae the Court whose duty 
it then was to execute the deoree so far as It could be 
executed by that Court." 

[41] It is true that in these observations Sir 
John Edge refers to the faot that the Mansif 
had neither retarned a certificate of non-satisfao¬ 
tion as he was required by 8. 228 of the Code of 
1882 (now 8 . 41 of the present Code) nor a copy 
of the decree to Court whioh passed the deoree. 
Section 223 did not require the transferee Court 
to return a oopy of the decree and therefore it 
appears to me that no undue weight should be 
attached to the faot that the copy of the decree 
was not returned. I do not think that this Privy 
Counoil oase is an authority for the proposition 
that to deprive the transferee Court of jurisdic¬ 
tion that Court must send not only a oertifioate 
of non-satisfaotion, but also must return a oopy 
of the deoree sent to it. Neither the Code of 1882 
nor the present Code required the transferee 
Court, in oase of failure to exeoute, to return a 
oopy of the decree, though doubtless in most 
oases it would do so when it sent a certificate of 
non-satisfaotion. In my view there is nothing in 
the present law which requires a transferee Court 
when it has fully executed the deoree or has fail¬ 
ed to exeoute the deoree wholly or in part, to 
return a oopy of the deoree sent to it along with 
a oertifioate of non-9atisfaotion- That being so, I 
think the learned Subordinate Judge was wrong 
in bolding that the Asansol Court still retained 
jurisdiction by reason of the faot that a 
copy of the deoree did not accompany the 
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certificate of non-satisfaction under s 41, Civil 
P. C. which it sent to this Court when the first 
application for execution was dismissed for default. 

[42] On the other hand I think that these 
cases show that once a certificate for non-satis¬ 
faction has been sent the transferee Court ceases 
to have jurisdiction. This view of the Privy 
Council case was taken by a Bench of this Court 
in the case of Jatindra Kumar v. Bimesh 
Chandra, 43 C. w. x. 412, in which a decree was 
sent for execution in Court B and that Court 
sent intimation of non-satisfaction to a Oentral 
Court which under the practice prevailing was to 
send such intimation to Court A which bad 
passed the decree bnt no snob intimation was 
sent by the Central Court and the decree-holder 
made an application for execution in Court B 
but that Court returned the application on the 
ground that it had already certified non-satis¬ 
faction and the decree-holder then applied to 
Court A and it was held that Court A had no 
jurisdiction. 

[43] On appeal this decision was reversed and 
this Court held that Court A had jurisdiction. 

[44] In this case though Court A had not 
actually received the certificate of non-sitisfao- 
tion it had been sent by the transferee Court B 
to the Oeotral Court for transmission to Court 
and.therefore Court B had ceased to have juris¬ 
diction and Court A which had passed the decree 
had, therefore, jurisdiction when the application 
was made to it. This appears to me to be a case 
clearly in support of the appellant’s present con¬ 
tention and we must follow it and bold that once 
certificate of non-satisfaction has been sent by 
the transferee Court to the Court that passed the 
decree the transferee Court ceases to have 
jurisdiction, though it might have failed to 
return the copy of the decree sent to it. 

[45] Prom the above it is olear that after the 
Asansol Court eent the notice of non-eatisfaotion 
under B. 41, Civil P.O., itoeaeed to have jurisdic¬ 
tion over the execution of this decree and that being 
so, it should not have entertained the second ap. 
plication for execution. It however did eo and 
two sales in the seoond execution were set aside 
and eventually a sale for Bs. 8,50,000 was 
effeoted which the Court refused to set aside. 

[46] On behalf of the appellant it has been 
oontended that if the Asansol Court had no 
jurisdiction to entertain the seoond application 
for execution then the whole of its orders were 
made without jurisdiction and are, therefore, null 
and void. That being so it ij urged that an 
application oould be made under Ss. 4 T and 161 
to set aside the sale as being a sale without 
jurisdiction. 

[47] Mr. Atul Gupta oontended that the 
appellant at the hearing before the learned 


Subordinate Judge conceded that no application 
under S. 47 lay and that the application must 
be treated as one under S. 151, Civil P C. The 
learned Subordinate Judge does make a reference 
to such an admission by Dr. Rad ha Binode Pal 
who was one of the learned Advocates for the 
appfllant in the Court below. However, wa are 
informed in argument before the learned Subor- 
dinate Judge, the leading Advocate Dr. Naresh 
Sen Dupta withdrew this concession and con¬ 
tended that the application was one under S. 47, 
Civil P. C. If there was an admission, it was 
on a pcint of law not binding on the appellant 
and farther Mr. Atul Gupta does not press the 
point having regard to a statement made by 
Dr. Naresh Sen Gnpta that he contended even¬ 
tually that the application was one onder s. 47, 
Civil P. C. 

[48] Mr. Atul .Gapta oontended that if the 
application was one under S. 151, Civil P. C., 
then no appeal lay and that i3 so. But having 
regard to the statement of Dr. Naresh Sen 
Gnpta we are bound to hold that this was an 
application under B. 47, Civil P. 0., as it was 
stated to be and, therefore, an appeal lay from 
the order of the Subordinate Judge. 

[49] In my view, the Conrt of the Subordinate 
Judge at Asansol had no inherent jurisdiction to 
entertain an application for execution of a 
deoree made on the Original Side of this Court. 
A judgment delivered by a Court not competent 
to deliver it cannot operate as res judicata and 
in my view the orders of the Subordinate Judge 
of Asansol, being wholly without jurisdiction 
oannot be relied upon to found a defence upon 
the principles of res judicata. It is true that 
the appellant oould and should have raised the 
question in the seoond execution case that the 
Asansol Conrt had no jurisdiction in the absence 
of a certificate of -non-satisfaction from the 
High Court to entertain the application. But in 
my view though this point was neither made 
nor pressed, these orders of the learned Subor¬ 
dinate Judge in the second execution application 
oannot be nrged as a bar to the present applica¬ 
tion under the doctrine of res judicata. It is 
true that B. 11 , Civil P. 0., does not apply to 
execution procaedings bat it ha9 been held by 
their Lordships of the Privy Council that the 
principles of the law relating to res judicata do 
apply to execution proceedings and Mr. Atul 
Gnpta has urged that the present application is 
barred by res judicata. Dr. Naresh San Gapta 
on behalf of the appellant oonoedes that the 
dootrine of res judicata does apply to exeontion 
proceedings, bnt he has contended that the 
dootrine has no soope in the present beoaose 
the orders of the Subordinate Judge were wholly 
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without jurisdiction as there was laok of inhe¬ 
rent jurisdiction in the Court. 

[50] It appears to me that this is not a case 
of an irregular assumption of jurisdiction, but 
rather of a want of inherent jurisdiction. The 
Court at Asansol, as I have said, had no inhe- 
rent jurisdiction to execute a decree made on the 
Original Side of thi3 Court. It could only do so 
on receipt of a certificate of non-satisfaction 
from this Court and a copy of the decree. 
Having received neither, the Asansol Court when 
it entertained the second application, had no 
jurisdiction at all. 

[51] The present case appears to me to be 
similar to the case of Rajlakshmi Dassee v. 
Katyayani Dassee , 38 cal. 639 : (12 I. c. 464 ). 
where a suit was intentionally undervalued. The 
defendants raised no objection as regards valua. 
tion, and the euit was tried. The appeal was 
filed before the District Judge instead of before 
the High Court, in consequence of the under¬ 
valuation, and the District Judge decided the 
appeal, by a consent decree. It was held by a 
Benoh of this Court that if a Court has no juris¬ 
diction over the subject-matter of the litigation, 
its judgments and orders, however precisely 
certain and technically correct, are mere nulli- 
ties, and not only voidable, they are void and 
have no effect either as estoppel or otherwise, 
and may not only be set aside at any time by 
the Court in whioh they are rendered, but be 
declared void by every Court in whioh they may 
be presented. It was further held that these prin¬ 
ciples apply not only to original Courts, but also 
to Courts of appeal and that jurisdiction could 
not be conferred upon a Court of appeal by 
oonsent of parties, and any waiver on their part 
oould not make up for the laok or defeat of 
jurisdiction. At p. 668 Sir Asutosh Mookerjee J. 
observed : 

"It is an elementary principle of law, that if a Court 
has no jurisdiction over the subject matter, its judg¬ 
ment and orders are mere nullities, and may not only 
be set aside at any time by the Court in which they are 
rendered, but be dealared void by every Court in whioh 
they are presented. If a Court has no jurisdiction, 
its judgment is not merely voidable, but void, and it is 
wholly unimportant how precisely certain and tech¬ 
nically correct its proceedings and decisions may have 
been, if it baa no power to hear and determine the 
cause, its authority is wholly usurped and its judg¬ 
ments and orders are the exercise of arbitrary power 
under the forms, but without the sanction of the law. 1 ’ 

[52] After citing certain cases the learned 
Judge at p. 669 observes : 

"These case3 lay down the doctrine that, where no 
jurisdiction exists, no aotion on the part of the plain¬ 
tiff, no inaotion on the part of the defendant, can invest 
the Court with any of the elements of power or of 
vitality, so as to convert the proceeding before it into a 
proper judiolal process. If a Court assumes to act where 
it has no jurisdiction, its adjudications are all utterly 
void and have no effect either as an estoppel or 
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otherwise. From this point of view the consent decree 
is entirely unavailing for want of jurisdiction, and 
consequently neither binds nor bars the plaintiff.” 

[53] It seems to me that this oa3e establishes 
that the orders of the Subordinate Judge of 
Asansol in the second execution case are wholly 
null and void and can have no effect either as 
an estoppel or otherwise. In short, they cannot 
be pleaded in bar of the present application on 
the principles of res judicata. The decisions 
must be treated as if they had never been made 
and therefore the sale is wholly ineffective and 
mast be set aside. 

[ 64 ] In an earlier oase of Gurdco Singh v. 
Chandrika Singh, 36 cal. 193 : ( 1 1. 0 . 913), the 
same learned Judge had to deal with a case not 
of inherent want of jurisdiction, but a case of an 
irregular assumption of jurisdiction. In that case 
a suit was lnstitnted originally in the Court of 
the Second Subordinate Judge; the Distriot 
Judge transferred the oase to his otvn Court 
acting in the exercise of the powers conferred 
on him by s. 25, Civil P. C. of 1882 . Subse- 
quently, the Distriot Judge transferred the oase 
to the First Subordinate Judge as he himself 
was about to proceed on leave. The oase was 
tried by him and no objection was taken by 
either party to the effect that the Subordinate 
Jndge had no jurisdiction to try the case. On an 
objection taken as to the want of jurisdiction 
it was held that under 8 . 18 of Aot xii [19] of 
1887, the Subordinate Judge unquestionably pos- 
eessed jurisdiction over the eubjeot-matter of the 
litigation, and that therefore the oase was not 
one of absolute want of jurisdiction, but was at 
best an irregular assumption of jurisdiction, and 
as no objection at an earlier stage ol the pro. 
ceedings was taken by the defendants appellants, 
they waived their right to take exception to the 
power of the Subordinate Judge to try the cause 
under authority of an order of transfer made 
by the Distriot Judge. 

[55] These oafies purport to follow the well- 
known decision of their Lordships of the Privy 
Council in Ledgard v. Bull, 13 1 . A. 134:(9 ALL. 
191 P. 0.). In that case a suit having been insti¬ 
tuted in the Court of the Subordinate Jndge 
who was incompetent to try it, the same was 
transferred by oonsent of parties to the Court of 
the Distriot Judge for convenience of trial. It 
was held that suoh transference was incompetent, 
and that such oonsent did not operate as a 
waivei of the plea to the jurisdiction which was 
taken in the defendant’s written statement ana 
subsequently insisted upon. Dealing with this 
matter Lord Watson, who delivered the judg¬ 
ment of the Board at p. 144 observed : 

"The defendant pleads that there was no jurisdiction 
in respect that the salt was instituted before a Court 
incompetent to entertain it, and that the order of tran 
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(erence was also incompetently made. The Dietriot 
Judge was perfectly competent to entertain and try the 
suit, it it were competently brought, and their Lord¬ 
ships do not doubt that, in each a case, a defendant 
may be barred, by his own conduct, from objecting to 
irregularities in' the institution of the suit. When the 
Judge has no inherent jurisdiction over the Bubject 
matter of a suit, the parties cannot, by their mutaal 
consent, convert it into a proper judicial process, al¬ 
though they may constitute the Judge their arbiter, and 
be bound by his decision on the merits when these are 
submitted to him. But there are numerous authorities 
which establish that when, in a cause in which the 
Judge is competent to try, the parties without objection 
join issue, and go to trial upon merits, the defendant 
cannot subsequently dispute his jurisdiction upon the 
grounds that there were irregularities in the initial 
procedure, whioh, if objeoted to at the time, would have 
led to the dismissal of the Bait." 

[56] In this case their Lordships drew a 
distinction between laok of inherent jurisdiction 
and an irregular assumption of jurisdiction. 
Where there is an inherent laok of jurisdiction 
parties cannot by their mutual oonsent convert 
a proceeding into a proper judicial prooeas. If 
they cannot do it by mutual consent a fortiori 
they cannot do it by not taking a point as to want 
of jurisdiction. If the proceeding cannot in the 
words of Lord Watson be converted "into a pro¬ 
per judicial process” then it seems to me that the 
orders of a Court in such a oase cannot possibly 
operate by way of res judicata, 

(67] The same view has been taken in La• 
khmi Chand v. Madho Rao, 52 ALL. 868: (a.i.h- 
(17) 1930 ALL. 681), where it was held that in the 
absenoe of a oertifioate from the Collector a 
olvil Court had no jurisdiction to try a suit rela¬ 
ting to a pension or grant of money or land 
revenue made by Government and a judgment 
of a oivil Court in suoh a snit without a certi¬ 
ficate under 8. 6, Pensions Aot, oould not operate 
as res judicata. 

(681 A similar case was Raghubir Satan v. 
Eori Lai, 68 all. 660 : (a. I. r. (18) 1931 ALL. 
464), where a suit was brought in a Court in the 
Cistriot of x on a mortgage of property situate 
in the Distriot of Y and a deoree was passed 
without any adjudication of the question of 
jurisdiction. It was held that the deoree did not 
operate as res judioata so as to bar a suit to set 
aside the deoree for want of jurisdiction. 

(69] Mr. Atul Gupta eventually contended 
that possibly these orders of the learned Bubor. 
dinate Judge oould not be pleaded as a bar to a 
suit brought for setting aside the sale and for 
eeoovery of possession of the property if it had 
been handed over to the auotion purchaser, It 
must be remembered in the present oase that the 
auotion purchaser was the deoree-holder himself 
and a dispute regarding this sale is a dispute 
between the parties to the deoree relating to the 
execution, discharge or satisfaction of the deoree. 
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Suoh matters must be agitated by proceedings 
under B. 47, Civil P. C., and therefore it would 
appear to me that no suit would lie in the pre¬ 
sent case. In any event I cannot see why, as the 
principles of res judicata are applicable to exe- 
oution proceedings, the same rule should not 
apply to a subsequent application in execution 
and to a suit. Why should these orders not ope¬ 
rate as res judicata in a suit, but operate as res 
judicata in a subsequent application in execution 
proceedings? Mr. Atul Gupta contended that if 
these orders of the learned Subordinate Judge 
could not be pleaded as a bar to the present ap¬ 
plication then applications under S. 47 would be 
interminable and that it would always be open 
to the jndgmenWdebtor to harass the deoree- 
holder by alleging want of inherent jurisdiction. 
It must be observed, however, that there are 
comparatively few cases in whioh the want of 
inherent jurisdiction can be urged and the fact 
that the deoree-holder might be harassed is no 
reason for not giving effeot to the contentions of 
the appellant if they were well-founded. 

[ 60 ] Lastly, it was urged by the appellant 
that a Court has inherent power to correot its 
own proceedings when it has been misled, for 
example, by the fraud of one of the parties. 
Relianoe was placed on a Bench decision of this 
Court in Peary Choudhury v. Sonoory Doss, 
19 0. W. N. 419 : (A. 1. R. (2) 1916 Oal. 622). In 
that case a deoree passed by consent in an ap- 
peal was set aside on an application by the res¬ 
pondent under o. 41, R. 19, Civil P. 0., the 
Coart finding that the appellant got the servioe 
of the notice of the appeal suppressed and had a 
false and fraudnlent vakalatnama and a peti¬ 
tion of compromise filed and that the respondent 
came to know about the oompromise deoree only 
after process in execution of the deoree was taken 
out. The Benoh held that o. 41, R. 19 had no 
application to the case, but the deoree could be 
set aside on review under o. 47, B. 1, and the 
Court had also inherent jurisdiction to set aside 
the deoree. The Benob further observed that it 
was an inherent power of every Courtto oorreot 
its own proceedings when it had been misled. 

[ 61 ] In the present oase the Court at Asansol 
was undoubtedly misled because the first order 
in the seoond execution oase dated 24th Novem. 
ber 1932, presupposes the exiBtenoe of a fresh 
certificate of non-satisfaction and suoh is ordered 
to be annexed on the reoord. How the Court was 
misled is not dear, bat it was undoubtedly due 
to the fault of the respondent deoree-holder, 
beoanae at that stage the jadgmentdebtor ap 
pellant was not before the Court. If the deoree. 
holder misled the Court, as he must have, then 
it appears to me that thia Benoh decision applies 
and that the Court has inherent power to correct 
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its own proceedings. The only way in which it 
can correct its own proceedings is to set aside 
this sale which was wholly without jurisdiction. 
In my view the learned Subordinate Judge was 
wrong in holding that the application was barred 
by the doctrine of res judicata. The appellant 
did in bis objections vaguely raise the question 
of jurisdiction, but even so the matter was never 
pressed and never adjudicated upon. Whether 
adjudication would have affected the question 
the Court need not consider aB all that can be 
argued is that the question of jurisdiction could 
and should have been raised and therefore can¬ 
not be agitated again. In my view the orders 
did not preolude the appellant from urging that 
the sale should be set aside and in my opinion 
the learned Subordinate Judge should have set 
aside this sale for want of jurisdiction. 

[62] In the result therefore this appeal is 
allowed. The order of the lower Court is set 
aside and the sale is set aside and the whole- 
proceedings are held to be void and of noeffeot. 
The appellant is entitled to bis costs in this Court 
and in the Court below. I would assess the hear- 
ing fee in this Court at ten gold mohurs. 

Sarkar J—I agree. 

v.R.B. Appeal allowed. 

A. I. R. (37) 1980 Caloatta 296 [G . N. 99 J 

Roxburgh J. 

Ashutosh Bhattxcharjee — Plaintiff — 
Appellant v. Satindra Kumar Choudhury 
and another — Defendants — Respondents. 

F. A. T. No. 1296 of 1949, D/- 9-2-1950. 

Court-fees Act (1870), Sch. 1, Art. 1 — Appeal 
regarding costs only — Costs whether form ‘sub¬ 
ject-matter in dispute.’ 

It is an admitted praotice of the Caloutta High Oourt 
that where a part of the main subject-matter is in dis¬ 
pute in appeal, even though there is a speoiflo dispute 
about the oosts because the; have not followed the event, 
no fee is charged ; in other words, the amount of 039ta 
in that case is not taken to be part of the subjeoi-matter 
in dispute. No difference can be made in the oase where 
the dispute on the main subject-matter, so to speak, in 
the appellate Court vanishes to zero and the question 
is of about cobIs only. The practice should be con¬ 
sistent. Thus where an appeal relates only to the ques¬ 
tion of oosts in suit for speciflo performance of an 
agreement of sale of property valued at Rs. 76,000 
though it is governed by Art. 1 of Sch. I. no oourt-fee 
is payable as the costs are not to be taken as part of the 
subject-matter in dispute. [Para 12] 

Annotation : (’49-Com.) Sch. 1, Art. 1, N. 16, Pt. 1. 

Parish Nath Mukherjee and Chandra Nath 

Mukherjee — tor Appellant. 

J. Masumdar Asst. Oovt. Pleader — for the State. 

Order.— This is a reference under S. 6, 
Court-fees Act. The appellant in this case ob¬ 
tained a decree for speoi6o performance of a 
contraot of sale of some immovable property, 
valuing the suit at Rs. 76,000. The lower Court 


directed that the parties would bear their own- 
oosts. The appeal to this Court relates only to 
the order whioh in effect deprives the appellant 
of the C03t whioh he would ordinarily expect to 
receive. The memorandum of appeal was filed 
with a oourt-fee stamp of Rs 2 only. The Stamp 
Reporter demanded an ai valorem court-fee on 
the amount of costs. The matter was placed 
before the Taxing Offioer and has now been 
referred to me for deoision. 

[2] Two decisions of this Court relating to 
the matter of oourt-fees chargeable in respect of 
oosts are referred to in the reference by the 
Taxing Officer, viz., a decision of Nasim Ali J. 
in the case of F. A. T. No. 2488 of 1937 (Kshirode 
Chandra Sen v. Sm. Bhagbati Dasi) and a 
deoision of Chatterjea J. in the oase of Kamal 
Kumari v. Rangpur North Bengal Bank Ltd., 
25 O. W. N. 994 5 (A. I. R. (8) 1921 Cal. 65). 

[3l In the course of arguments my attention 
has also been drawn to a decision of Mitter J. 
in the case of Jyoti Prosad v. Jogendra Ram 
Roy, 32 o. w. N. 1105 : (a. i. r. (15) 1928 cal- 
878). 

[4] The oase of Kamal Kumari Devi v. 
Rangpur North Bengal Bank, 25 C. W. N. 934; 
(A. I. B. (8) 1921 Cal. 66) arose out of a cross- 
objection where costs bad been disallowed in a- 
suit on a mortgage. Chatterjea J. first considered 
the general question as to the liability for court- 
fees in respeot of a dispute in appeal relating to 
costs whether alone or whether also joined with 
an appeal as to the main subjeot-matter. Ho 
pointed out that it had been the regular praotice 
of this Court that in no oase were any court fees 
oharged in respect of a dispute as to costs where 
there was also an appeal with regard to the 
main subjeot-matter in dispute He then discus¬ 
sed various oases of other Courts including in 
particular In re Makki, 19 Mad. 950 and found 
that no distinction could be made between 
oases where the appeal related to the whole sub¬ 
jeot-matter of the original suit, or only to pari 
thereof. In particular he cited as an example the 
case of a suit for Rs. 1,000 with a deoree for 
Rs. 990, no oosts being allowed. He pointed out 
that if there was an appeal in respect of 
rs. 10 not allowed, as well as in respeot of the 
whole costs, oourt-fees would be oharged on 
Rs. 10 only. He also relied on two oases of the 
Privy Council on the question of the meaning 
of the "subjeot-matter in dispute” viz., Doorga 
Doss v. Ramanath 8 M I. A. 262: (1 sar. 772) 
and Nilmadhab Dass v. Bishumbhar Doss t 1® 
M. I. A. 85: (9 Beng. L- R. 27 P. 0.) 

[6l This deoision was referred to by the Tax¬ 
ing Officer in the reference before Nasim Ali J» 
in the case of Kshirod Chandra Sen v. Sm- 
Bhagabati Dasi, in F. A. T. No. 2488 of 1937, bub 
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wag not discussed by the latter. The case before 
Nasim Ali J. related to an appeal againgS an 
award under the Land Acquisition Aot, and was 
really disposed of as covered dearly by a. 8, 
Court fees Aot. Nasim Ali J. observed: 

"Where therelief as to costs is the only relielolalmed 
in the appeal, the value of (he subject-matter of the 
appeal is the amount of costs in dispate in the appeal. 
Further it is conceded by the learned Advocate for 
the appellant in this case that the sabject-maiter of 
the present appeal is really the difference between the 
amount awarded as compensation to the appellant and 
tha amount claimed by the appellant in tbia appeal as 
the amount of costs is to be deducted from the amount 
of compensation claimed by the appellant.” 

[6l It would seem, therefore, that although 
there was an observation by Nasim Ali J. on the 
question whioh arises in the present case, the 
deoision in the case was really based on 8. 8, 
Court-fees Act. 

[71 The case of Jyoti Prosad v. Jogendra 
Bam Boy, 82 C. W. N. 1105: (A. I. R (15) 1928 
Oal. 678) was a partition oase in which on 
appeal the only qaostion in dispute was as to 
oosts. Mitter J. held that tho oase was never, 
theless one dearly governed by Art. 17 of 
Soh. II and the fee payable was rs 15. 

[8l The oases cited have discussed the vari¬ 
ous oases of different Coarts in which similar 
questions had arisen. Tho judgment of Chatter, 
jee J, has itself been the subjeot of later disous. 
sion in each oases as Ma Shin v. Mating Shtoe 
EnUri iuag. 637 (A. I. R. (12) 1925 Rang. 146) 
and Ohiranji Late. Bool Chand, 62 ALL 1020: 
(A. I. R. ( 17 ) 1930 ALL.'BSJ) and the view there 
expressed has not been accepted. 8ome com. 
ment was also made in the Rangoon case on 
Ohatterjee J. reference to the decisions of the 
Privy Council. 

[9] There oan be no doubt that ordinarily 
where there is an appeal against a deoision 
where the order that has been made as to costa 
is the normal order, the oosts following the event, 
no one, I think, has ever suggested that althongh 
the costs are included in the decree, on appeal 
any oonrt fee has to be paid in respeot of the 
oosts calculated separately. Thifl praotioe, in 
my opinion, seems to be based on the view 
whioh was expressed in the Privy Coonoil oases 
oited. Costs are not regarded &b being any part 

of a subjeot matter in dispute either in the suit 

or in the appeal. In the appeal, the appellant 
does not in suoh an event really dispute the 
order as to costs for it is the natural order that 
is ordinarily made following the deoision aa to 
the main subjeot.matter in dispute, and if he 
himself suooeeds in the appeal in regard to the 
main snbjeot.matter, automatically he will 
expect to snooeed with regard to the coats. 

[ 10 ] The question then arises whether any 
difference is oreated where oosts do not follow 


the event and the party affeoted by the order 
appeals against th9 order as to oosts either alone 
or along with an appeal as to the main subjeot- 
matter The same problem also arises in a cross, 
objection. The matter wag tersely dealt with by 
8ir Arthur J. H. Collins in the case of In re 
Makki, (19 Mad. 950) by, sayiDg: 

"The appellant has made the costs the subject-matter 
of dispute, and therefore, a court-fee stamp is 
leviable.” 

[ 11 ] Taking the question in its widest form, 

the difficulty I should feel in accepting that view, 
apart from the question of what ha3 been the 
praotioe in tbi9 Court, is that it seems to ignore 
the problem, which was pointed oat by Mitter, J. 
in the case of Jyoti Prosad (92 0 . w. N. 1105: 
A. I. B. (16) 1928 Oal. 878) referred to above, in 
a case coming under scb. 11 art. 17. The matter 
seems more simple if the main subjeot-matter 
in dispute is one on which coart-fee i3 payable 
ai avlorem and comes under Art. I, 8cb. 1, 
and by following the view of Sir Arthur 
J. H. Collins it oan be said that all that 

is necessary is to add the costs, where 

speoifiodly to be in dispute, to the main 

amount in dispute and oharge court fee accord¬ 
ingly. The same, as pointed out by Mitter J., 
oannot be easily done if the main subjeot matter 
in dispute has no value and the oase comes 
under Art. 17 of sob. 11 . 

[ 12 ] But in aDy oase the matter seems to me, 
so far as this Court is oonoerned at any rate, to , 
be settled by the admitted practioe that at any 
rate where a part of the main enbjeot-matter 1 
is in depute in appeal, even though there is a 
speoifio dispute about the oosts because they, 
have not followed the event, no fee is oharged: • 
in other words, the amont of oosta in that case • 
is not taken to be part of the subjeot matter in 
dispute, I oannot see how, if that is the praotioe i 
in such a oase any difference oan be made in ! 
the oase where the dispute on the main subjeot 
matter, so to speak, in the appsllate Court 
vanishes to zerg. It seems to me that the prao- 
tioe should be consistent and while agreeing - 
that in a case, snob as the present, whioh is ad. 1 
mittedly one under Art. 1 soh. l, oourt-fee I 
leviable is to be oalonlated under that Artiole, 

I 00 me to the oonolnsion that as the oosts are ’ 
not to be taken as part of the snbjeot.matter in- 
dispute, the slightly anomalous result is reached- 
that there is an appeal, though the amonnt of 
the snbjeot.matter in dispute being in the parti¬ 
cular oase iB nil. The oourt-fee payable under 
Art. 1 of Soh. 1 there is also nil, beoauae, in my 
opinion the fees payable are 6 annas on Ra. 5. 
or part thereof, and here the so called part is 
nothing : nothing oannot, in my opinion, b» 
deemed to be a part of something. The Court* 
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fees Act is in essence a taxing statute and if 
the interpretation given is deemed by the powers 
concerned not to achieve the results they wish, 
there is no difficulty in their making specifio 
provision for this problem of appeals relating 
to cost only. 

[13] I should mention that in the case of 
Kamal Kumari Deviv. Rungpur North Ben¬ 
gal Bank, 26 0. W. N. 934 : (A. I. B, (8) 1921 
cal. 65), Ghatterji J. was dealing with a oross- 
objection and made it specifically clear that he 
expressed no opinion as what is to be done as 
to the memorandum of appeal; but, on the other 
hand, in view of the manner in which he dealt 
with the croes-objection, there oan be little doubt 
that he would not have followed the view I 
now express. Indeed so far as I can see, there 
can be no difference between the two cases and 
both the cross-objection and the memorandum 
of appeal come under Art. 1 soh. I and are 
chargeable either as I have indioated, if the 
view is taken as I have done that the amount 
of costs does not form part of thesubjeot matter 
in dispute, or is chargeable in full ad valorem 
on the view taken by other High Courts. I can- 
not see how either can be held as coming under 
Art. II 8ch. II or Art- l-D of Boh. II. All that 
section 6 of the Court-fees Aot says is that 
certain documents are to be chargeable with cer- 
tain fees according to the Schedules. It nowhere 
said that every document filed in a Court is 
necessarily ohargeable with a fee specified some- 
where under the Court-fees Aot, and if it can¬ 
not be fitted under one, or if the article under 
which it appears to oome does not give any 
amount of fee as chargeable then by some pro- 
cess of reasoning it most somehow or other be 
fitted under some other Article. 

( 14 ] I would also point out that some if not 
all of the reasons given by Ohatterjea J. for dis- 
tinguishing between the case of a memorandum 
of appeal and a oross-objeotion appear to have 
lost their validity in view of the amendment of 
8 . a, Court fees Act, 1870 by Bengal Aot VII 
(7) of 1995 whereby a suit has been defined as 
including an appeal, and an appeal as including 
■a oross.objection. 

(16] At any rate, so far as the memorandum 
of appeal is concerned, the decision of Chatter- 
jea J. left the matter entirely open. In my 
opinion, in a case like the present one, it clearly 
comes, as I have said, under Art. 1 soh. I, al¬ 
though the result is that the fee payable is no. 
thing. The court-fee paid in this case is more 
than adequate. 

D B r. Reference answered. 


A. I. B (37) 1930 Calcutta 298 [C. N. 100.] 
G. N. Das and Das Gupta JJ. 
Midnapore Zemindarg Co. Ltd. — Defen¬ 
dants-Appellants v. Naba Kumar Singh Du- 
dhoria and others — Plaintiffs-Respondents. 

Letters Patent Appeal No. 2 of 1948, D/-9th February 
1950, against judgment of Biswas J., In A. F. A. D. 
No. 1736 of 1943, D/-27th February 1948. 

Limitation Act (1908), S. 9 — Tenancy Law — 
Bengal Tenancy Act (VIII [8] of 1885), S. 185 
andSch. Ill, Part I, Art. 2 (b)—Limitation—Exten¬ 
sion In case of suspended cause of action. 

Under the ordinary law of limitation as enaoted In 
S. 9, Limitation Aot, 1908, the period of limitation oan 
be extended In three classes of cases, via., (1) where 
injustice has been caused by an act of Court, (2) where 
the cause of action was satisfied and (3) where the 
cause of aotion was cancelled. [Para 8] 

Though 8.185, Beng. Tenanoy Act expressly makes 
S. 9, Limitation Act, Inapplicable to the suits specifi¬ 
ed in Sch. Ill of the Act, it has been held that limita¬ 
tion may be extended when the claim to reoover the 
rent is either satisfied or extinguished or rendered 
legally unenforceable in consequence of a transaction to 
whioh the defendant Is a party and the validity where¬ 
of is in controversy and awaits a final adjudication. 

[ParaB 12, 15] 

Where therefore in a suit to reoover rent for acoreted 
land, the High Court held that the landlord had no 
right to reoover the rent and the plaintiff succeeded in 
the Privy Council, bis right to recover such rent was 
suspended so long as the deoision of the High Court 
stood and he was entitled to the extension of period of limi¬ 
tation under the above principle for recovery of rent for 
the next period. The defendant who had been suooeas- 
ful In bis plea of non-liability to pay rent in High 
Court and had thus compelled the plaintiff to appeal l o 
the Supreme Court, oould not be allowed to turn round 
and plead bar of limitation to evade the liability to pay 
rent: Case law discussed. [Paras 9. 18 an * l9 i 

Annotation: (’42-Oom.), Limitation Act, S. 9, N. 11. 

Jnanendra Nath Mukherji — for Appellants. 

Apurbadhan Mukherji and Amiga Kumar 
Mukherjee—toi Respondents. 

G. N. Das. — This appeal is at the instanoe 
of the defendant in a suit foe recovery of arrears 
of rent limited in the course of the trial to a 
olaim for the year 1344 B. 8. The faots are nos 
in controversy and may be briefly stated as fol¬ 
lows: The defendant held a putni taluk in res- 
peot of lands appertaining to touzi No. 523 under 
the plaintiffs. In the year 1914 the lands whioh 
are the eubjeot-matter of this suit for rent ao- 
creted to the parent touzi No. 623 and were for¬ 
med into a temporary settled estate bearing 
touzi No. 8653. In the reoord of rights finally 
published under part II chap. X, Bengal Tenan- 
oy Aot a sum of Rs. 1028-2-0 was settled as the 
rent payable in respect of the aooretfd lands. 
Two suits for rent were instituted by the plain¬ 
tiffs for recovery of rent for two successive 
periods, namely 1328 to 1331 B. 8. and 1333 to 
1396 B. S. These suits for rent were ultimately 
dismissed by tbis Court in seoond appeal on the 
ground that no additional rent was payable m 
respeot of the lands in suit. The deoiBion of this 
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Court wag pronounced on 29th July 1938 and ia 
■reported in Midnapore ZtmindariCo. v. Chan¬ 
dra Singha, 68 C. L. J. 305 : (A. I. B- (26) 1939 
Oal. 1). Against this deoiaion the plaintiffs took 
an appeal to the Privy Council. The appeal 
succeeded. The deoiaion of the Judicial Com- 
mittee wag pronounced on 18th December 1941 
and ia reported in Chandra Singhv. Midnapore 
Zemindary Co. Ltd., 69 I. A. 51: (A. I. R. (29) 
1942 p. 0 . 8). The effect of the deoiaion of the 
Privy Council wag that the defendant wag held 
to be liable to pay rent to the plaintiffs at the 
cate of R3. 1029 2-0 per annum. Consequent on 
the deoiaion of the Privy Oounoil, on 22 nd 
July 1942 corresponding to 6th Sraban 1349 
B. S. the plaintiffs instituted the present suit 
/or recovery of rent. 

[ 2 ] The defen09 to the 9uit was one of limita¬ 
tion. This defence auooeeded in the Courts below. 
■On an appeal to this Court our learned brother 
'Biswas J. was of the opinion that the claim 
•was not barred by limitation. The appeal was 
accordingly allowed. In the present appeal by 
the defendant the only question which calls for 
our determination is a question of limitation. 

[3] Under 8.63, Bengal Tenanoy Act, (herein¬ 
after called the Aot) rent is payable subjeot to 
an agreement or established usage to the con¬ 
trary, in four equal instalments falling due on 
the last day of eaoh quarter of the agricultural 
year. Artiole 2 (b) part I, 8oh. m prescribes the 
period of limitation for a suit for reoovery of 
arrears of rent to be three years from “ the last 
day of the agricultural year in which the arrears 
fall due ”, In other words, the claim for the 
period in suit, that is 1344 B. 8. beoame barred 
on 1st Baisakh 1343 B. s. but as 1st Baisakh 
1318 B. 8. was a holiday, a suit for reoovery of 
the arrears of rent for 1344 B. s. had to be 
instituted on 2nd Baisakh 1348 B. S. The claim 
was, therefore, prima facie barred under Art. 2 
(b) part I, 8oh. in of the Aot. The suit was, 
therefore, prim faoie liable to be dismissed 
under 8.184 of the Act. 

[4] The defendant-appellant oontends that this 
is the legal position and bases his argument on 
the plain terms of Art. 2 (b) part I, soh. in. His 
contention is that the time having onoe begun 
to run it was not suspended by reason of the 
pendency of the appeal before the Privy Council. 

[6] For the plaintiffs respondents Mr. Apurba 
Dhan Mukherji urges that the plaintiffs were 
entitled to a suspension of the period of Iimita. 
tion from 29th July 1928, the date of the deoiBion 
of this Court, negativing the plaintiffs’ right to 
recover the rant claimed, to 18th November 1941 , 
the date of the Order in Oounoil when their 
«ght to reoover rent was finally established. 


[6] It is undisputed that if this period is 
added to the period of limitation prescribed by 
Art. 2 (b) part x, 8oh. Ill the claim is within 
time. The question ia whether the plaintiffs are 
so entitled. 

[7] The principle that once time begins to 
run no subsequent disability or inability to sue 
oan stop the running of time was embodied in 
8. 11 of Aot Xiv [14] of 1859 and was re-enacted 
with Borne amplification in the later Limitation 
Act, namely Aot XI [11] of 1871 and Actxv [15) 
of 1877 and is now contained in 8. 9 of Aot lx 
[9] of 1908. 

[8] The scope of the section has been the sub¬ 
jeot of discussion in multitudinous oases. The 
cases bearing on the point were reviewed by 
Mukerji J. in the case of Sm. Sarat Eamini 
Dasi v. Nagendra Nath Pal, 29 o. W. N. 973 : 
(A. I. b. ( 13 ) 1926 oal. 66) and the law wag thus 
summarised at p. 988 : 

“ I am of opinion that exoept perhaps in cases 
where injustice has been occasioned by a Court by its 
own aota or oversights there is no scope for the appli* 
cation of aoy principles of equity in the administering 
of the statutes of limitation, that in point of fact the 
Judicial Committee has not, however, much the langu¬ 
age used by their Lordships in some of the decisions 
may suggest the same, laid down any suoh principle 
*9 being of universal applicability and that all the 
decisions of the Judicial Committee as well &3 most of 
the cases deoided in this oountry are supportable on 
grounds whloh are in no sense founded on any general 
equitable prlnoiple extraneous to or unauthorised by 
the statute. In oase9 in which the question arises ai 
to the starting point of time for the purposes of limita¬ 
tion, these decisions are mostly reconoilable with a 
proper appreciation of what the oause of aotion means 
when the starting point ia the oause of aotion or with 
a proper Interpretation of the words used in the third 
column of the articles in other cases; and in oases where 
the question of suspension arises, if time haa onoe 
begun to run it never again oeases to run, but there 
may 6* satisfattio a of a claim or the cancellation of 
a cause of action operating to suspend the rights of 
the plaintiff who may, on the removal of the satisfac¬ 
tion or oanoellatlon avail of a fresh oause of aotion 
which irises by reason thereof/* 

If the present oase fell to be deoided under the 
ordinary law of limitation ae enaoted in the 
Limitation Aot (Aot ix [9] of 1908) the period 
of limitation oan be extended according to the 
above observations in three olasses of oases, viz., 
(I) where injustice has been oaused by an aot 
of Court, (9) where the oause of aotion was 
satisfied and (3) where the oause of aotion was 
cancelled, 

[9l The faots of the present oa3e do not attraot 
the seoond exception. In a broader sense of the 
word oanoelled the third exception may apply 
and the time daring whioh the right of the 
plaintiff to suooeaBfuily reoover the rent from 
the defendant wa9 negatived by the deoision of 
this Court may be exolnded. The first exoep. 
tion is supported by the weighty observations o! 
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Lord Eldon in Pulteney v. Warren, ( 1801 ) 6 
Ves. 73 at p. 92 : (31 E. R. 94l) : 

“If there is a principle upon which Courts of Justice 
ought to act without scruple it is this: to relieve parties 
against injustice occasioned by his own acts or over¬ 
sights at the instance of the party against whom the 
relief is sought.” 

[ 10 ] Tue above observations were relied upon 
by this Court in the case of Lakhan Chandra, 
v. Madhu Sudan, 35 Cal. 209 : (7 c. L. j. 59) 
and the time during which, as a result of an 
erroneous deoision of a Court the plaintiffs’ 
right of suit was in jeopardy, wa3 excluded. The 
view taken by this Court was affirmed on appeal 
by the Privy Council in the case of Nritya 
Mom Dassi v. Lak’ian Chandra, 43 cal. 660 : 
(A. I. R. (3) 1916 P. C. 96). 

[ill The principle above stated, supports the 
contention of the plaintiffs, in the faots of the 
present case where also, the erroneous decision 
of this Court whioh negatived tbo plaintiffs’ 
right to receive rent from the defendant was 
responsible for the delay in the filing of the 
euit. 

[ 12 ] The present case is, however, one which 
does not fall to be decided under the general law 
but under the provisions of the Bengal Tenanoy 
Aot. Section 185 of the Aot expressly makes 
8. 9. Limitation Act, 1908, inapplicable to suits 
specified in Sch. Ill annexed to the Act. 

(18) The reason for the exclusion is stated in 
Bampini’s Bengal Tenancy Act, 4th Edn., under 
the notes to S. 185. The plain implication of the 
exclusion is that in proper oases the time for fil¬ 
ing a suit may remain in abeyance. Thus in the 
case of Hit. Ranee Surnomoyee v. Shashi 
Mokhee, 12 M. I. A. 242 at p. 253 :(2 Beng. L. B. 10 
p. C.), it was observed as follows: 

“They must also respectfully dissent from another 
statement of the learned Judges of the High Court, to 
the effeot that the appellant might have sued for these 
arrears pending the proceedings to set aside the sale of 
the putnec. It (9 clear, that until the sale had been 
finally set aside, she was in the position of a person 
whose claims had been satisfied, and that her suit 
might have been successfully met by a plea to that 
effect:’ 

[14] In the later case of Hem Chandra v. 
Kali Prosanna, 30 I. A. 177 at p. 181: (30 Cal. 
1033 P. C.), their Lordships of the Judicial Com- 
mittee held that the proceedings in an earlier 
suit for enhancement of rent ‘ stayed the opera¬ 
tion of the law of limitation." 

[ 16 ] In my opinion the above oases proceed 
on the principle that limitation may be extended 
when the claim to recover the rent is either 
satisfied or extinguished or rendered legally un¬ 
enforceable in consequence of a transaction to 
which the defendant is a party and the validity 
whereof is in controversy and awaits a final 
adjudication. 


&. I.B. 

[ 16 ] The above view is also supported by the 
following observations of their Lordships of the 
Privy Counoil in the case of Bassu Kuar v. 
Dhun Singh, 151. A. 211 (11 ALL. 47 P. 0 .). 

"And it would be an inconvenient state of the law if 
it were found necessary to institute a vain litigation 
under peril of losing the property if he does not.” 

[17] This principle wae restated in a slightly 
different form in the oase of Nagendra Nath v. 
Suresh Chandra, 59 I. A. 283: (a. I. B. (19) 
1932 P. C. 165,): 

"It is at least an intelligible rule that so long as 
there is any question sub judice between any of the 
parties, those affected shall not pursue the so often 
thorny path of execution which, if the final result is- 
agalnst them, may lead to no advantage." 

[ 18 ] In my opinion it will be a lamentable 
state of the law if the defendant who had by an 
appeal to this Court suooessfully upheld his 
plea of non-liability to pay rent to the plaintiff 
and thereby compelled the plaintiff to resort to 
the highest Court for redress, is allowed to turn 
round and plead that the lapse of time occasion¬ 
ed by the said appeal, had relieved the defen¬ 
dant from his liability to pay the rent by the 
bar of limitation. 

[19] In my opinion neither expediency nor 
justice nor the spirit of the law as contained in 
Art. 2 (b) Part I sch. Ill read with S. 185, Bengal 
Tenanoy Aot compels the Court to give effeot to* 
suoh a plea of the defendant. 

[20] The contention raised on behalf of the 
defendant appellant must therefore be over¬ 
ruled. 

[21] The result therefore is that the deoisiou 
of our learned brother Biswas J. must be affir- 
med and this appeal dismissed with costs. 

Das Gupta J—I agree. 

D.B.B. Appeal dismissed. 

A. I. R- (37) 1950 Caloutta 300 [C. N. 101.} 
G. N. Das and Das Gupta JJ. 

Aparnath Mukherjee —Plaintiff-Appellant 
v. Kanai Lal Chatter jee and others—Respon¬ 
dents. 

Letters Patent Appeal No. 8 of 1948, D/- 10-2-1950,. 
against judgment of Amarendra Nath Sen J., In 
A. F. A. D. No. 1176 of 1943, D/- 20-7-1948. 

Civil P C. (1908), S. 11 —Pre-emption proceedings 
under Bengal Tenancy Act (1885) (as amended in 
1938), S 26F -Question ol status — Decision on— 
If res judicata-Tenancy Laws — Bengal T « n “P^y 
Act (VIII [ 8 ] of 1885) (as amended in 1938), S zor. 

As the proceedings under S. 26F, Bengal Tenancy 
Aot. are instituted by an application and are not Baits 
strictly eo called, 8 . 11 does not in -terms apply, 
principles analogous to those embodied in the said wm- 

tion apply. , ^ 

The express decision in a proceeding under B. sor 
of the amended Bengal Tenanoy Act to the effeot tow 
the tenanoy in question is an oconpanoy holding is 
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res judicata in a subsequent suit between the same 
parties (or a declaration that the tenancy is a mokrari 
mourashi holding and not an oocnpanoy holding : 43 
0. W. N. 1046; 46 C. W. N. 138 and A. I. B. (29) 1942 
Cal. 445, Dialing. [Para 15] 

Annotation : (44-Com.) Civil P. C., S. 11 N. 28. 

Sitaram Banerjee and Md. Asir — for Appellant. 

Shyamadas Bhattacherya — (or Respondents. 

G. N. Das J _This appeal is by the plaintiff 

against a deoision of oar learned brother Sen J. 
The only question whioh has been canvassed 
before us on behalf of the appellant is a question 
of res judicata. The facta whioh bear on this 
question may be briefly stated as follows: Bam- 
dhan, Panubala and Hiran Bala were co-sharer 
tenants of a holding, the share of Bamdhan 
being 8 annas and those of Panu and Hiran Bala 
4 as. eaoh. In March 1940 Bamdhan sold his 
8 annas share to the plaintiff stating that the 
holding whioh was sold was an occupancy hold¬ 
ing. The other oo-sharers Panu Bala and Hiran 
Bala thereupon made an application for pre¬ 
emption under 8. 26 F, Bengal Tenanoy Aot as 
amended in 1938 (hereinafter oalled the Aot). 
The plaintiff who was the opposite party in the 
pre-emption proceedings disputed the claim of 
the pre-emptors inter alia on the ground that 
■the holding in question wa9 a mokrari mourashi 
holding and that pre-emption under 8. 26 F, Ben¬ 
gal Tenanoy Aot could not be allowed. The 
learned Mnnsif held that the holding in ques¬ 
tion was an oocnpanoy holding and on this find- 
ing made an order under s. 26 F of the Aot. The 
plaintiff who was the opposite party in those 
proceedings unsuccessfully filed an appeal before 
the lower appellate Court. Thereafter on lath 
September 1941 the plaintiff raised the present 
suit for a declaration that he had a right to the 
tenanoy as a mokrari mourashi raiyat to the 
extent of 8 annas share and for a permanent in- 
junction restraining the defendant from taking 
possession on the ground that the deoision in 
Miso. Appeal No. 19 of the 1st Court, Subordinate 
Judge. Hooghly, was erroneous. 

[ 2 ] One of the defeuoes taken to this suit was 
that the question whether the plaintiff was a 
mokrari mourashi tenant or an oooupanoy raiyat 
was oonduded by the decision in the pre-emp- 
4ion proceedings. Both the Courts below oon- 
ourred in holding that the status of the plaintiff 
was that of a mokrari mourashi raiyat and that 
the deoision in the pre-emption proceedings did 
not operate as a bar to the re-agitation of this 
question and on these findings gave the plaintiff, 
a deoree. On appeal to this Court, Sen J. took 
a contrary view and held that the question 
of the status of the plaintiff was deoided in the 
pre emption proceedings and that this deoision 
operated as ret judioata. The appeal was aooord- 
*ngly allowed by the learned Judge. It 1 b againat 


this deoision that the present appeal has been 
taken. 

[Si The Bole question between the parties in 
this appeal is whether the deoision in a proceed¬ 
ing under s. 26F of the amended Bengal Tenanoy 
Act to the effect that the tenanoy in question is 
an occupancy holding, is res judicata in a subse¬ 
quent suit between the same parties for a decla¬ 
ration that the tenancy is a mokrari mourashi 
holding and not an occupancy holding. 

[4] The proceedings under B. 26F of the Aot 
start on an application and not by a suit. The 
procedure to be followed in such cases is by 
force of 8. 148 (2) of the Act, not regulated by 
the Code of Civil Procedure but is subject to any 
rules which may be passed by this Court under 
B. 149 (l) of the Aofc, 

[6l It is now fairly well settled that a ques¬ 
tion of title can be determined in suoh proceed¬ 
ings, though the Court is not bound to do so. 
Hossein Ali v. Kala Chand, 61 0 . w. N. 415 : 
(A. i. B. (34) 1947 Cal. 444), Balai Chand v. 
Nibaran Chandra, 61 0. w. N. 644 : (A. I. B. 
(34) 1947 Cal. 410 ) 

[6] It has also been deoided in this Court that 
S. 26F cl. (10) of the Aot provides for only one 
appeal, a second appeal being incompetent— Lord 
Bishop of Mylapur v. Meher Ali, 41 o. w. n. 
993 : (I. L. B. (1937) 2 Cal. 496); Kulada Prosad 
v. Pratibhanath, 62 cal. 149 : (a. l R. (22) 1935 
Cal. 9l). Though ol. 10 does not expressly say 
that the order passed on suoh an appeal is final, 
the neoessary implication is that the order passed 
on an appeal under 8. 26F is final. 

(71 As the proceedings under 8. 26F are insti¬ 
tuted by an application and are not suits striotly 
bo oalled s. 11 , Civil P. 0. does not in terms 
apply, but as has been held in numerous cases 
principles analogous to those embodied in the 
said section apply. I may refer, in particular, to 
the latest pronouncement of the Judioial Com¬ 
mittee of the Privy Counoil in the oase of Shiva - 
raj v. Edappakath Ayissa Bi, 64 o. w. N. 65 : 
(a. I, R. (36) 1949 P. o. 302) where the principles 
of constructive res judicata were made appli. 
cable to procedure in execution of a deoree. 

[8] In the present oase the question of status 
was expressly put into issue and was deoided in 
the previous proceedings under 8. 26F. 

[9] Mr. Banerjee appearing for the appellant 
strongly relies on the deoision of this Court in 
the oase of Maha Luxmi Bank v. Abdul 
Khaleque, 49 o. w. n. 1046. In that oase, con¬ 
sequent on an order under s. 96J of the Aot 
directing the tenant to pay to the landlord the 
balanoe of the landlord's fees, the former inati. 
tuted a suit for declaration that the holding in 
question was a mokrari mourashi holding ana 
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foe a permanent injunction restraining the 
latter from realising the money decreed in 
the 3 . 26J proceedings. This Court held that 
the decision on the question of status in the 26 ? 
proceedings was not res judicata though the 
order directing the payment of the landlord’s 
fees was conclusive and binding between the 
parties and could not be impeached in a later 
suit. 

[ 10 ] The reasons given in that judgment 
may be analysed as follows: (l) There was a 
vital difference between a suit and an applica¬ 
tion both as regards scope and the nature of the 
orders and the powers of the Court in dealing 
with the matter; ( 2 ) the Court dealing with an 
application under 8 . 26F cannot make any 
declaration as to the status of the tenant, (3) the 
question of the character of the tenanoy cannot 
be deemed to be finally decided in proceedings 
under 6 . 26 f which have been aptly described 
as summary proceedings; (4) the cases in whioh 
their Lordships of the Judicial Committee 
apply the principle of res judioata in cases 
outside S. 11 , Civil P. 0. fall into two 
classes, viz (a) where an interlocutory judgment 
has been passed in a proceeding and this was 
held to be conclusive in a later stage of the 
same proceeding; (b) where a contentious 
proceeding which though not technically a suit 
culminates in a final order whioh has all the 
charateristics of a decree and is open to 
challenge by way of appeal; and ( 6 ) on general 
principles as enunciated in Barrs v. Jackson, 
(1842) 67 R. R. 461: (14 L. J. Oh 433 ), either party 
may litigate for any other purpose provided the 
immediate objeot of the decision be not attemp¬ 
ted to be withdrawn from its operation. 

[Ill It may be pointed out at the outset that 
the deoision in the case of Maha Luxmi Bank 
v. A. Khaleque 43 0. W. N. 1046 on the ques- 
tion of res judicata was obiter inasmuch the 
Munsif who decided the 26 J proceedings expressly 
refrained from deoiding the question of status 

(S 7 l 2 P i I am not unmindful of the faot that the 
above deoision was followed in the case of 
Biswa Nath v. Bhupendra Nath, 46 0. W. N. 
133 - Srish Chandra v. Kala Chand 46 O.W.N.169: 
(A I B ( 29)1942 oal-446). All the above three oases 
were however decided before the amendment 
of B. 26F in 1938, at a time when there was no 
provision for an appeal to a higher Court. This 
last fact, viz. that there was no provision for an 
appeal to a superior tribunal, was relied on as 
a oiroumstanoe to indicate that the proceedings 
under S. 26 J, Bengal Tenanoy Aot, were of a 
eummary oharaoter. 

ng] Adverting now to the reasons given by 
the learned Judges in Maha Luxmi Bank's 


case, 43 o.w.N. 1046,1 may however observe that 
it has been decided, as already stated, that the 
Court dealing with an application under 8. 26 P 
of the Aot ha3 power to decide the question of 
the title or of the nature of the tenancy if raised 
by the parties. It is also to be noted that in order 
to decide a question of res judicata the Court 
has to look to the substanoe of the matter and 
that the previous judgment which is relied on to 
raise the plea operates as an estoppel not merely 
as regards the aotual deoision but also as 
regards all the findings whioh are essential to 
sustain the judgment. Lilabati v. Vishnu 
Chobey, 6 0 . L. j. 621 at p. 630; Panchu 
Mondal v. Chandra Kanta, 14 0 . L. J. 220 at 
p. 224. (12 i.O. 9). It may also be noted that the 
proceedings under s. 26F under the amended 
law cannot be regarded as of a summary 
oharaoter. The adjudication made in snob 
proceedings is open to challenge by way of an 
appeal. 

[14] It is not, however, neoessary for the pur- 
poses of the present case to pursue the matter fur¬ 
ther. All the three cases referred to already were 
deoided prior to the&mendment, in 1938 when the 
right of appeal was expressly conferred, and are 
distinguishable on this ground. The decision in 
the case of Prosanna Kumar v. Adyasakti 
Debi, 46 O.W.N. 1022: (A.I.R. (29)1942 Cal 686) has 
been distinguishedjand dissented from in the case 
of Shankaracharjya v. Sademoni, 49 c. w. N. 
680:(A. I. R. (32) 1946 Cal 474) and Balai Chand 
v. Nibaran Chadra, 61 C. w. N. 644: (A. I. R. 
(34) 1947 cal 410.) The case is distinguishable be- 
cause in that case the question of the nature 
of the tenanoy was not raised or deoided in the 
proceedings uuder S. 26F of the Aot and as suoh 
the deoision under 8. 26 ? of the Aot could not 
operate as res judicata. The case wa3 also deci¬ 
ded under the unamended 8. 29F of the Aot. 

[I6l It is true that in applying the principle 
of resjudicata to cases whioh are not suits 
strictly eo called the teste for deoiding the 
validity of the plea must be ooveal with the 
conditions embodied in 8.11 of the Code subjeot 
to this that the proceedings, the deoision, whereof 
is said to be a bar were not suite strictly so 
called but part of the oharaoter of suite. If we 
apply this principle to the faots of this oa3e, 
in my opinion there is no esoape from the 
conclusion that the express deoision on the 
question of status whioh was made in the 
26? proceedings is binding on the parties in the 
present suit on the principle of finality In litiga- 
tion.-Thia view reoeives support from the Bsnofi 
deoision of this Court in the oase of BalM 
Chand v. Nibaran Chandra 61 0. W. N. 644, . 
(A. I. R. (34) 1947 Cal 410) 
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[ 16 ] The sole contention raised by Mr. 
Banerjee in this appeal fails and this appeal 
must be dismissed with costs. 

Das Gupta J— I agree. 

v.b.b. Appeal dismissed. 


A. I. R. (37) 1980 Caloutta 303 [C. N. 102.] 

Sen and K. 0. Chundeb JJ. 

B. N. Roy—Petitioner v. Shyam Sundar 

Sadhukhan — Accused — Opposite Party. 

Criminal Revn. No. 1166 of 1949, D/- 8th February 
1950. 


Bengal Food Adulteration Act (VI [6] of 1919), 
Ss. 6 (1) (v), 5 (1) (b) ^S. 6 (1) (v) if governed by 
S. 5 (1) (b). 

Section 6 (1) (?) is not governed by S. 5 (!)(b). B. 6(l)(v) 
la a distinct and eeparate eeotion and it prohibits 
a person ffom keeping for sale mustard oil unless it 
is derived exclusively from mastard wede. The case 
under S. 6 (1) (v) has nothing to do with saponifica¬ 
tion value or the iodine content of the oil nor bas the 
Court, under that seotion, to consider when a presump* 
lion of adalteration should arise. [Para 9] 

S. S. Muktrjee and 8uml Kumar Basu 

M r „ — for Petitioner. 

iv. K» Basu and 8\$%r Kumar*Batu 

—for Opposite Party, 

Sen J—Thia Rule wag obtained against an 
order acquitting the opposite party Sham Sundar 
Sadhukhan of a charge under B. 6 (l), Bengal 
Food Adulteration Act. The order of acquittal 
wae passed by Jonab S. M. A. Meerza, Magis. 
trate, 1st Class, Serampore. Against this order 
an application was made to the Distriot Magie. 
trate and it was rejeoted. The Health Officer 
of the Serampore Municipality then moved 
this Court and obtained this Rule against the 
order of aoquittal. 


[a] The oaso is of a very simple nature and 
we are of opinion that the order of acquittal 
cannot stand. The aooused has a shop in New 
Gate Street, Serampore, where he sells mustard 
oil. Samples of mustard oil exposed for sale in 
this shop were taken and sent to the Publio 
Analyst. He has made a report whioh is bx a 
Therein it is stated inter alia that argemone 
oil was present in the sample. Upon this report 
being fumiBhed the present proseoution was 
started. 


[8] The learned Magistrate acquitted the 
accused on grounds Btated in his judgment 
which we are not quite able to appreciate. 
There is the dear finding that argemone oil 
was present in the sample taken from the shop 
of the aooused. This is the report of the Publio 
Analyst and it does not seem to have been 
challenged. In the report certain other details 
have been given regarding the saponifioation 
value and the iodine content of the oil and 
from the report it seems that so far as the saponi. 


fioation value and the iodine value are concern¬ 
ed the mustard oil oonforms to the standard 
laid down by the law. It seems that it is on 
this ground that the learned Magistrate has 
acquitted the accused. He says further that the 
quantity of the argemone oil present haa not 
been stated. He presumes from the faot that 
the saponifioation value and the iodine value, 
are within limits that the percentage of arge-- 
mone oil was necessarily very small. What 
grounds he had for suoh presumption we do not 
know. The two questions are quite distinct and 
we are not aware of the fact that there is any 
inter relation between the presence of argemone 
oil and the saponification value and the iodine 
value in the oil. The learned Magistrate then 
goes on to say that it is a matter of oommon 
knowledge that argemone seeds are unavoid, 
ably mixed up with mustard seeds. After saying 
thia he relies upon the case of Mithan Lai v. 
Emperor, 149 I. o. 322 : (a. i. r. ( 21 ) 1934 ALL. 
489:36 Gr. L. J. 912) and says that in accordanoe 
with the above ruling the accused should bs 
acquitted. Learned Advocate appearing on be¬ 
half of the petitioner points out to ua a. 6 ( 1 ) (v) 
of the aforesaid Aot. According to that sub- 
seotion the law prohibits a person from selling, 
exposing for sale, eto. mastard oil unless it is- 
derived exclusively from mustured seeds. He 
then draws our attention to the provisions of 
8. 21 of the Aot whioh says that any person 
oontravening any of the provisions of the Aot 
mentioned in the first column of the table just 
below the seotion shall be punished, eto. Now, 
in the table we find in ool. l, b. 6, sub' 
s. ( 1 ) and in col. 2 we find the following words: 
"Sale, eto. of milk, butter, ghee, wheat flour, 
mustard oil or notified actiole whioh ie not ol 
the presoribed quality or not is labelled or 
marked in tbs prescribed manner." He argues 
that it haa been oonolusively proved that the 
oil has not been derived exclusively from mus- 
tard seeds and that therefore the provisions of 
s. 8 (l) of the Aot have been disobeyed. It. 
follows, he says, that the aooused ib punishable 
under s. 21 of the Aot. Mr. Ba3u appearing on 
behalf of the aooused relied upon B. 6 (l) (b) of 
the Aot. He also relied upon the preamble of- 
the Aot and oertain Notifications of the Gov. 
ernment made under the provisions of the Aot. 
His contention put shortly is that the presence 
of the argemone oil was minute and unavoid- 
able and that consequently there should be no. 
presumption that the oil was adulterated. That 
being so, he says, the order of aoquittal is 
proper. In oar opinion this contention cannot 
be upheld. Seotion a ( 1 ) (b) deals with the sale, 
of food and it says that where any artiole ol 
food is unavoidably mixed with some extrane. 
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ou9 matter in the process of collection or pre¬ 
paration an offence shall not be deemed to be 
committed where euch extraneous matter is 
found in the food. That section has nothing 
whatever to do with the provisions of S. 6 (l) (v). 
Section 6 ( 1 ) (v) is a distinct and separate section 
and it prohibits a person from keeping mustard 
oil unless it is derived exclusively from mustard 
seeds In our opinion the case has nothing to do 
with saponifioation value or iodine content nor 
is it a oase in which the Court has to consider 
when a presumption of adulteration should 
arise. Although it is framed with the object of 
preventing adulteration of food, it is not a 
section which is governed by s. 5, it is a distinct 
seotion and its wording is in our opinion abso. 
lutely clear and inoapable of misapprehension. 
It prohibits the storing, or keeping for sale of 
mustard oil whioh is not derived exclusively 
from mustard seeds. 

(4l We are of opinion therefore that the 
•Court below has misdireoted itself on the ques¬ 
tion of law. The matter is of serious publio 
importance and we are of opinion that in the 
circumstances we should set aside the order of 
aoquittal and direot a retrial in the light of the 
observations made above. The retrial shall be 
held by some other Magistrate who shall be 
appointed by the DiBtriot Magistrate of Hoogh. 
ly in this hehalf. 

Chunder J.—I agree. 

g.m.J. Retrial ordered. 

/&. I. R. (37) 1980 Calcutta 304 [C. N. 103.] 
Lahiri and Guha JJ. 

Buffatan Bibi and another—Defendants— 
Appellants v. Sheikh Abdul Salim—Plaintiff 
— Respondent. 

A F. A. D. No. 2074 of 1946, D/- 2-3-1950, against 
decree of Sub-J., 1st Court, Howrah, D/- 29-8-1946. 

Muhammadan Law — Marriage — Dissolution — 
Agreement giving wife right of separate residence 
and maintenance and divorce—Contract Act (1872), 
s - 23 - 

An ante-nuptial agreement by a Muhammadan 
husband in a kabinnama that he would pay separate 
maintenance to his wife in case of disagreement and 
that the wife would have power to get herself divorced 
In oase of failure to pay maintenance for a certain 
period is not opposed to publio polioy and is enforce¬ 
able under the Muhammadan law. [Para 2] 

The wife exeroising the power under the kabinnama 
must establish that the conditions entitling her to 
exercise the power have been fulfilled. [Para 3] 

ApurbaMan Mukherjee—tor Appellants. 

Sambhu Nalh Banerjee (Sr.)-lot Respondent. 

Lahiri J. — This appeal is by defendants 1 
and 2 and is directed against the judgment of 
the Subordinate Judge of Howrah by whioh he 
has decreed the plaintiff’s suit for restitution of 


conjugal rights. Defendant 1 is the wife and 
defendant 2 is the father-in-law of the plaintiff. 
The plaintiff's case in the plaint is that he was 
married to defendant 1 and continued to live 
with defendant 1 quite happily till defendant 1 
fled from the house of the plaintiff on the evil 
advice of her father. Thereafter the wife, that is, 
defendant 1 , instituted a case for maintenance 
under 8. 488, Criminal P. C., against the plain, 
tiff, but that case was dismissed. The plaintiff 
requested defendant 1 to oome to his house on 
many occasions but without suocess. Defendant 1 
contested the suit by a written statement in whioh 
she alleged that under the terms of Kabinnama 
whioh was executed by the plaintiff before the 
marriage she bad validly divoroed herself from 
her husband and as suoh she was no longer the 
wife oi the plaintiff and it was further alleged 
that the plaintiff was guilty of oruelty towards 
defendant 1 . The suit was dismissed by the Court 
of first instance upon the finding that the plain¬ 
tiff used to assault his wife and was otherwise 
guilty of ill-treatment towards her and as suoh 
he was not entitled to a decree for restitution of 
conjugal rights. On appeal by the plaintiff, the 
deoision of the learned Munsif has been reversed 
by the Court of appeal below upon the view 
that the wife has failed to prove that the plain, 
tiff was guilty of ill treatment towards her. With 
regard to the Kabinnama the Court of appeal 
below has held that an agreement between the 
husband and the wife to the effeot that the wife 
should be free to leave the husband and take up 
residence else* here in case of being unable to 
agree with the husband is void. Against this 
deoision of the Court of appeal below the present 
appeal has been filed by defendants 1 and 1. 

[al Mr. Mukherjee appearing on behalf of the 
appellants has contended in the first plaoe that 
the proposition of law formulated by the learned 
Subordinate Judge as to the validity of the 
stipulation in the Kabinnama is wrong. It has 
been argued that under the Muhammadan law 
a husband enjoys an absolute power of divoroing 
his wife and he may delegate that power to his 
wife by a contraot. In support of this proposition 
Mr. Mukherjee has invited our attention to 
Baillie’s Digest on Muhammadan Law, Book ill 
chap. Ill where the following passage ocours: 

"As a man may in person repudiate hia wife so be 
may commit the power of repudiating her to herself or 
a third parly." 

In Wilson’s Anglo Muhammadan Law, Edn. VI, 
there is a passage in 8.66 whioh runs as follows. 

"The husband may oonfer a power of repudiation on 
his wife or on some third party, and a divorce will taie 
effect if, and when, the power, bo conferred, is exercised. 

Similar observations are to be found in Tyabji’s 
Muhammadan Law in Ss. 128 to 134 where the 
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learned author says that the husband may dele¬ 
gate his power of divorce to his wife. Upon these 
authorities it is quite clear that a Muhammadan 
husband has the right to delegate bis power of 
divorce to his wife. The learned Subordinate 
Judge has relied upon Art. 216, Cl. (3), Mulla’s 
Mahomedan Law for the view that a contract 
between a husband and wife that the wife would 
be free to live separately in case of disagreement 
with her husband is void under tbe Mahomedan 
law. A reference to the relevant article shows 
that the learned author did not formulate any 
such proposition as stated above. In the first 
plaoe, Sir Dinsha Mulla in Art. 216 (3) was deal, 
ing with post-nuptial agreement in the seoond 
half of cl. (3) but in the present case we are not 
concerned with a post-nuptial but with an ante¬ 
nuptial contraot. Secondly, in the case of Abbas 
Ali v. Nazemunnessa Begum' reported in 43 
0 . W. N. 1059, a Division Bench'of this Court 
held that an agreement by a Mahomedan hus. 
band in a Kabinnama that he would pay 
|separate maintenance to his wife in case of dis- 
agreement is not opposed to publio policy and 
is enforceable under the Mahomedan law. 
The Kabinnama whioh has been marked Ex. c. 
in the present case contains the following provi¬ 
sions ; [ Here foUow the text of the Kabinnama 
in Bengali language. ] From the above passage 
it is clear that the husband was authorising the 
wife to live in her father’s house in case of dis. 
agreement with her husband and was binding 
bimielf to pay her maintenance at the rate of 
Rs. 10 per month and was further conferring upon 
his wife the power to get herself divorced in 
case the husband failed to pay maintenance for 
eix consecutive months. The learned Subordi¬ 
nate Judge takes the view that so long as oruelty 
and ill-treatment are not proved, the plaintiff- 
appellant would not be bound to maintain the 
wife at the plaoe of her father and upon that 
view the only question to whioh he addressed 
•himself was whether the plaintiff was guilty of 
cruelty towards his wife. We ate disposed to 
hold that this view of the wife’s right is not in 
conformity wjth the conditions in the Kabinnama 
beoause the Kabinnama expressly confers upon 
the wife the right to live in her father’s house in 
oase of disagreement and imposes a liability 
upon her husband to pay her separate mainten- 
anoe so long as Bhe lives in her father’s house 
and we hold that this agreement is valid and 
binding upon the.plaintiff. 

[01 In considering the evidence on the ques. 
faon as to why the wife left her husband’s house, 
the learned Judge has pome to the foUowing 
findings; w the first plaoe, he holds that the 
father-in-law of the plaintiff took away, his 
•daughter with or without the knowledge and 
I960 0/89 & 40 


consent of the plaintiff at a time when she wa3 
carrying for three or four months. In the second 
place, the learned Subordinate Judge has also 
found that defendant 1 developed a dislike for 
her husband and for that purpose 3he was not 
willing to live with him and she had a secret 
desire in her mind for a younger husband. In 
the third place, it has been found that it is quite 
likely that the wife is not so much against her 
husband but she is in tbe complete control of 
her father, defendant a, and the latter is thinking 
of another marriage for her for his own selfish 
gain. From these findings it is not clear to U3 
whether defendant 1 , left her husband, as con¬ 
templated by the Kabinnama, Ex. o, on account 
of disagreement with her husband. The discus- 
sion of the evidence on the question of cruelty 
is, in our judgment, vitiated to some extent by 
the surmises made by the learned Subordinate 
Judge on the circumstantial evidence of the 
oase, Mr. Bannerjee appearing in support of 
the plaintiff-respondent has cited the case of 
Mirjan Ali v. Mt. MaimunaBibi, which is a 
deoision of the Assam High Court in 53 C.w.N. 
302 : (a. I. R. (36) 1919 Assam 14), where it hasi 
been held that when a Muhammadan wife seeks 
to exercise a delegated power of divoroing her¬ 
self, she must establish clearly that the condi- 
tions entitling her to exeroise the power have 
been fulfilled. With respeot we agree with the 
view in the said decision but we are afraid 
that the appreciation of the evidence in the 
present oase by the Court of appeal below 'has 
been vitiated by misconception of the legal rights 
of defendant 1 under the Kabinnama and also 
by the surmises made by the learned Subordi- 
nate Judge on the oiroumstantial evidence. 

14] Mr. Mukherjee appearing in support of 
the appeal has also argued that the order of 
perpetual injunction against the father defen. 
dant a, is not maintainable under 8. 64 , Specific 
Relief Aot. The question under that seotion i 3 
whether there wa3 an obligation on the part of 
defendant 2 , in favour of the plaintiff in the 
oiroumatanoes of this oase. The Court of appeal 
below will, therefore, consider the evidence on 
this point and come to a speoifio finding as to 
whether defendant 2 , aotually stood in the way 
of defendant l’s returning to her husband. Upon 
a consideration of this evidenoe, the Court of 
appeal below will oome to a decision as to whe. 

ther any mjnnolion should be granted against 
defendant S. 


. .. . .7" “ a,w i appeal 

is allowed and the judgment and decree of the 

Court of appeal below are Bet aside and the 
oase is remanded to that Court for a reoonsi- 
deration of the evidenoe in the light of the 
observations made above. - 1 


i 
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[6] There will be no order for costs in this 
Court. Further costs will be in the discretion 
of the Court of appeal below. 

Guha J —I agree. 

G.M.J. Apptal allowed. 

A. I. R. (37) 1950 Calcutta 306 ( C . N . 104 .] 
Harries C. J. and Bachawat J. 

Gokul Chandra Chatterjee—Accused—Peti. 
tioner v. The State—Opposite Party. 

Criminal Revo. Appln. Nos. 598 and 1092 of 1949, 
D/- 1st March 1950. 

(a) Evidence Act (1872), S.32 (1)—Circumstances 
of transaction resulting in death. 

Where letters written by a woman to members of 
her family duriDg a period of 5 to 9 months before her 
suicide showed that her state of mind was serlonsly 
affected by the cruel conduct of the members : 

Held that though the statements in the letters had 
some relation to the cause of her suioide, they were 
not sufficiently nor closely enough connected with the 
actual transaction and oould not be said to be circum¬ 
stances of the transaction which resulted in death and 
hence were not admissible. [Para 26] 

Annotation '. (’46-Man.) Evidence Act, S. 32 N. 7. 

(b) Evidence Act (1872), S. 167 — Admission oi 
inadmissible evidence — Criminal P. C. (1898), 
S. 423. 

Where admission of inadmissible evidence might 
have seriously influenced the minds of the jury and 
made them return an erroneous verdiot, the High 
Court will set aside the verdict and conviction and will 
try the case itself if it appears that the decision of the 
jury might have been Influenced by sympathy and pity 
for the deceased and her near relatives. [Para 27J 

Annotation t (’46-Man.) Evidence Act, S. 167 N. 6 

and 7 ; (’49-Com.) Criminal P. C., 8. 423, N. 40. 

(c) Criminal P. C. (1898), S. 297 — Misdirection 
or non-direction—Etiect. 

Where the case of the prosecution was that the 
aocused had on two particular dates instigated the 
deoeased woman to commit suicide and not that pre¬ 
vious sustained and continuous oruelty on the part of 
the aocused amounted to an instigation or abetmeat of 
Buloide : 

Held that failure on the part of the Judge In not 
directing the Jary that the previous general evidence of 
oruelty would not prove a case of abetment vitiated the 
oharge. [Para 16] 

Annotation (’49-Oom.) Criminal P. O., 8. 297, N. 11, 

12 and 18. 

Harendra Nath Boy Ghoudhury—iot Petitioner. 

Debabrata Mookerju—tor the State. 

Harries G> J. — This is an application for 
revision by one Gokul Obandra Chatterjee who 
was oonvioted of an offenoe under S. 806 , Penal 
Oode and eentenoed to eighteen months' rigorous 
imprisonment. 

[ 2 l The petitioner was tried by a learned 
Assistant Sessions Judge sitting with a jury upon 
a oharge of abetment of suicide Hia eon Biswa 
Banjan Chatterjee was also tried with him upon 
the same oharge. The jury unanimously found 
Biswa Banjan not guilty and the learned Judge 
accepted the verdiot and aoquitted him. The 


jury however by a majority of three to two 
found the petitioner guilty and accepting the 
verdict the learned Judge sentenced him, a 9 I 
have indicated, to eighteen months’ rigorouB 
imprisonment. An appeal to the Sessions Juige 
was dismissed. 

[3] The charge was concerned with the death 
of a young woman called Swarnalata who, 
according to the proseoution committed suioide 
by standing between the rails in front ol a 
moving train. There was some suggestion in 
the Court below that this was not a oase of 
suicide, but obviously it was, and it has not 
been suggested before us that the death was 
accidental. The allegation against the petitioner 
was that he along with his son had instigated 
this young woman to commit suioide on the 
day previous to her death and on the day of 
her death shortly before ehe was killed by the , 
train. 

[4] This young woman Swarnalata waa 
married to Bankim, a eon of the petitioner 
GokuL She was the daughter of one Ghandi 
Oharan Ganguly of a village oalled Ohauma- 
shina which was not far away from the village 
in which Gokul lived. It is said that the 
marriage between Swarnalata and Bankim waa 
an unhappy one and that praotioally from the 
outeet the young girl who was only about fifteen 
years of age when she married was ill-treated 
and assaulted hy her mother in-law, by her 
hueband and Biswa Banjan, the huaband'e 
brother. A son was born to Swarnalata, but it 
is said that about a month after the child waa 
born Swarnalata left the house of Gokul, her 
father-in-law, and went to her father’s house at 
Ohaumashina. According to the prosecution 
Swarnalata was really driven away from her 
father-in-law's house and was deprived of all 
access to her small son. She wrote a number of 
letters to her father-in-law and her mother-in- 
law begging that the child should be sent to 
Ohaumashina, but the petitioner was adamant. 

[6l On 19th Maroh 1948. Swarnalata accord¬ 
ing to the proseoution accompanied by her two 
uncles -Anadi (P. W l) and Abani (P. W. 8> 
went to the house of Gokul and there saw her 
young son. Gokul, it is said, abused Swarnar 
lata and asked her to leave the house at onoe. 
Swarnalata who it is said had picked up » 
ohild was deprived of the child and Bisw 
Banjan pushed her and she fell in the oo 
yard. She dung to the petitioner’s feet and beg- 
ged him to aUow her to stay with her fluid, 
but it is said that both Qokul and BiswaRanj^ 
told her to go away and told her to kill be 
by taking poison or by placing herself under * 

railway train. 
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[6] It seems that this occurrence had brought 
a number of neighbours to the soene, who had 
assembled in front of the house.. The two uncle3 
after this occurrence made a report at the thana 
and it <s significant to note that in the entry 

* in the diary there is no reference whatsoever 
> of any incitement to suicide by either the peti¬ 
tioner or Biswa Ranjan. It seems that after 
making this report the Head Constable came to 
Gokul and asked him to allow his daughter-in-law 
to spead the night at his house, but Gokul would 
not allow her to do so and Swarnalata and her 
two uncles had to spend the night elsewhere. 

[7] The following morning Swarnalata and 
her two uncles again went to th9 house of 
Gokul and found that Swarnalata’s husband 
Bankim waB also present, Swarnalata. it i9 said, 
on entering the house asked her unoles to go 
home and Anadi and Abani went to Bankura 
Railway Station to catch the 10-80 a.m. Down- 
Gomoh Passenger Train for Ramsagar Railway 
Station whioh wa3 their destination. 

[8l Aocording to the prosecution Gokul, Biswa 
. Ranjan and Bankim together with Swarnalata 
arrived on the platform jast when the train was 
about to start and the three of them pushed 
Swarnalata into a compartment reserved for 
females, It is said that on this oooasion also* 
Goknl and Biswa Ranjan inoited Swarnalata to 
commit suicide by throwing herself under a 
train. 

[9] Two co-villagers of Anadi and Abani are 
said to have seen Swarnalata being pushed into 
a ladies’ oompartment though Anadi and Abani 
who were in the train saw nothing. These two 
villagers told the two unoles who went to the 
ladies’ oompartment when the train stopped at 
the next station and took Swarnalata baok to 
their oompartment. The train in due ooorse 
arrived at Ramsagar when Abani went in searoh 
of a bullock oart while Swarnalata and Anadi 
stood waiting on the platform. Whilst they were 
waiting tbs Up Gomoh Passenger Train wasseen 
about to enter Ramsagar Station. Swarnalata, 
it is said, ran from the platform and got on the 
railway line and stood between the traoka facing 
the engine of the approaching train and was 
knocked down and kiUed almost instantane¬ 
ously. An Assistant Sub. Inspector of Polioe 
Bankura, held an inquiry and oame to the con-’ 
olusion that it was a oase of suicide. 

[1°] Nothing appears to have been done by 
either of the unoles until March 17 when a oom- 

plaint was sent to the Superintendent of Polioe 

of Bankura Diatriot. In this oomplaint, it is said 
that Swarnalata was unhappy in the houfle of 
her father-in-law and that she had been oom- 
peUed to leave Gokul’s house and return to her 
father s Tillage. The cause of the unhappiness 


was stated to be certain debts whioh were said 
to be owing to Gokul. It is then stated that 
Swarnalata gave birth to a son, but that the 
child was kept away from her and that as a 
result Swarnalata became most unhappy and 
very anxious to return to her husband's house 
in order to see the child. It is then stated that 
the informant Abani together with his brother 
Anadi and Swarnalata went on Falgun 28 last 
to Goknl’s house. The report then proceeds to 
deaoribe the hostile reception they received. 
Swarnalata begged for the child and these words 
appear: 

“And she began to cry, saying that she would com¬ 
mit suicide, would place her head under a running 
traiD, and such other thing*, unless her son was given 
to her. Goknl Chattopadhya, Satyabala, Biswaranjan 
and Bankim abused her in indecent language and 6aid 
'Come, let us get thee into a train; go, place thy head 
there go and die". 


uu it wiu he observed that Abani suggests 
that Bankim was present on the first occasion 
though the evidence is that Bankim only return, 
ed and was present on the following day when the 
two unoles of the girl returned to the house. The 
report then refers to Swarnalata beiDg brought 
to the train by Gokul and his sons and being 
pushed by force into a women’s oompartment. 
Swarnalata is said to have cried: "Give me my 
son. Allow me to stay in your house, otherwise 
1 will commit suicide by laying my head under 
a running train” and suoh other things. Noth, 
ing is said as to any reply by Gokul, though 
it is now said that Gokul again instigated her to 
commit suioide. 

[ 12 ] The polioe took up the investigation and 
m due oouree the petitioner together with Biswa 
Ranjan and Bankim were charged. Bankim 
however was discharged by the Magistrate con¬ 
ducting the preliminary enquiry, but the peti- 
tioner and Biswa Ranjan were committed to 
stand their trial in the Court of Sessions. They 
were tried and dealt with as I have indicated. 

[ 18 ] A good deal of evidenoe was called at the 
SeBaiona trial with a view to showing in the first 
plaoe the cruel oonduot of the aooused person, 
iisttere were also put in evidenoe said to have 
been written by the deceased to Gokul and 
members of Gokul’a family. The last of these 
letters wa B written about five months before the 
suicide and the first of them about eight months 
before that inoident. I shall discuss at a later 
stage whether these letters were admissible. 
They were tendered to show the state of the 
woman s mind which it is alleged was the result 
o cruelty on the part of Gokul and members 
of his family. Evidence was also called oonoerj! 
ing the inoident at Gokul’a house on 18th Mamh 
kww at Bankura rallw.V.Lut 
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[14] The learned Judge in his charge to the 
jury which in my view was far too long dealt 
with the evidence in detail. 

[15] On behalf of the petitioner.it has been 
utged that there was a grave misdirection in 
the charge iD that the learned Judge did not 
mak* it clear to the jury that the charge related 
to instigation or abetment of suicide on two 
days, namely, 13th March and 14th March. As I 
have said there was a good deal of evidence 
tending to show cruelty on the part of Gokul 
and members of his family previous to 13th 
and 14th March. Iu fact the evidence tended to 
show that the accused acted cruelly towards the 
deceased for some years before the deceased 
took her life. 

[ 16 ] It was not the case of the prosecution 
that this sustained and continuous cruelty 
amounted to an instigation or abetment of sni- 
cide. The case for the prosecution was that 
Gokul and his co-accused had on 19th and 
14th March instigated this woman to do away 
with herself. The learned Judge should have 
made it clear to the jury that the success or 
failure of the proseoution depended entirely upon 
whether the jury accepted the evidence relating 
to the two incidents of 13th March and 14th March 
during whioh incidents it is alleged that Gokul 
and his co-accused actually by words instigated 
the deceased to comit suicide. The evidence as 
to cruelty was only relevant to explain how 
Bwarnalata came to be at Gokul’s house on 13th 
March and explained the conduot of Bwarnalata 
and the conduot of Gokul and the members of 
his family. This evidence as to cruelty to the 
girl before 18th March 1948 though relevant was 
not evidence which established the charge and 
the evidence could never establish the charge 
unless the jury were satisfied that the words 
alleged to have been spoken by Gokul and his 
co-accused were spoken on 13th and 14th March 
1948 . In my view, the charge does not state with 
sufficient clearness the relevancy of the general 
evidence with regard to cruelty. The jury might 
well have come to the conclusion that the charge 
of abetment had been made out though they 
might not have been satisfied with the evidence 
relating to the two specific incidents relied on 
by the proseoution. The charge should have 
made it clearer that the evidence of cruelty though 
established would not prove a case of abetment 
and that the charges were bound to fail unless 
the jury were satisfied that the evidence relating 
to the two incidents of 18th and 14th March 1948 
was true; his failure to direct the jury properly 
as to the relevancy of the evidence of cruelty 
does to my mind vitiate the charge. The jury 
might well have convicted because of this evi¬ 
dence of cruelty and that evidence alone. 


[17] As I have stated earlier, letters were ad¬ 
mitted in evidence whioh were proved to have 
been written by the deceased woman during a 
period of three dr four months the first letter 
being written about eight or nine months before 
her death and the last letter about five months 
before her death. These letters show that the 
deceased woman was suffering acutely from the 
fact that she was being refused acoess to her 
child. They are letters which showithat her state 
of mind was seriously affeoted by the cruel 
conduct of the accused. 

[18] These letters were admitted in evidence 
by the learned Judge in spite of objeotion by the 
defence. In the view of the learned Judge the 
letters were admissible under 8.32 (l), Evidence 
Act. That section in so far as it is relevant 
reads as follows : 

“Statements, written or verbal, of relevant facts 
made by a person who is dead, or who oannot be 
found, or who has become incapable of giving evidence, 
or whose attendance cannot be procnred without an 
amount of delay or expense which under the circums¬ 
tances of the case appears to the Court unreasonable, 
are themselves relevant facts in the following caBe3. 

(1) When the statement is made by a person as to 
the cause of his death, or as to any of the circums¬ 
tances of the transiction whioh resulted in his death in 
cases in which the cause of that person's death oome3 
.into question. 

Such statements are relevant whether the person who 
made them was or was not, at the time when they 
were made, under expectation of death, and whatever 
may be the nature of the proceeding in which the 
cause of his death comes into question.” 

[19] There oan be no doubt that these letters 
were written statement made by a person who 
was dead at the time of the trial. The statement 
could only be admissible if they were statements 
made by the deceased as to the cause of her 
death or as to any of the oircumstanoes of the 
transaction which resulted in her death. 

[ 20 ] These are not statements as to the cause 
of her death but it is contended that these 
letters are statements as to some of the circums¬ 
tances of the transaction whioh resulted in her 
death. 

[ 21 ] According to the prosecution the trans¬ 
action which resulted in her death was the insti¬ 
gation of the petitioner Gokul and members of 
his family and the tragic act of the girl in stan¬ 
ding before a moving train and thus being ran 

over and killed. . . , 

[22] Mr. Debabrata Mookerjee on behalf of 
the State has contended that the previous cruelty 
referred to in these letters were part of the 
circumstances of the transaction which resulted 
in her death and as the letters related to such 
ciroumstances they were admissible. 

[23] The meaning of the phrase 1 the oiroum- 
stances of the transaction whioh resulted in wa 
death” was considered by their Lordships of the 


1950 

Privy Council in the case of Pakala Naraya 
Swami v. King.Emperor, 43 0 . w. N. 473 : 
(A. I. B. (26) 1939 P. 0. 47 ! 40 Or. L. J. 864). In 
that case the question arose whether a statement 
made by the deoeased to his widow that he was 
going to Berhampur was admissible in evidence 
under 8. 92 (l), Evidence Act. The deoeased was 
killed at Berhampur and their Lordships held 
that the statement to the widow that be was 
going to Berhampur was a statement as to one 
of the'circumstances of the transaction whioh 
resulted in his death. But for the fact that he 
went to Berhampur he would not have been 
killed there and his going to Berhampur was 
one of the circumstances of the transaction which 
resulted in his death. The statement that he was 
going to Berhampur therefore was a statement 
concerning one of the ciroumstances of the 
transaction relating to his death and therefore 
their Lordships of the Privy Council held the 
statement to be admiesible. 

[2l] At page 478 Lord Atkin who delivered 
the judgment of the Board dealing with these 
words observed as follows ; 

"The statement may be-made before the oauso of 
death has arisen, or bofore the deoeased has any reason 
to anticipate being killed. The circumstances must be 
eircumstanooa of the traneaotion, general expressions 
indioating fear or suspicion of a particular individual 
or otherwise and not directly related to the occasion of 
tho death will not be admissible. But statements made 
by the deceased that he was proceeding to the spot 
where he was In fact killed, or as to his reasons for so 
proceeding, or that he was going to meet a particular 
person, or that he had been invited by such person to 
me3t him would each of them be oircumatanoes of tho 
transaction, and would be so whether the person was 
unknown or was not the person accused. Suoh a state¬ 
ment mlgh indeed be exculpatory of the person acouaed. 
'Circumstances of the transaction’ is a phrase no doubt 
that conveys some limitations. It is not as broad as the 
analogous use in ‘circumstantial evidence' whioh in¬ 
cludes evidence of all relevant facts. It Is on tho other 
hand narrower than 'res gestae.' Giroumetancea must 
have some proximate relation to the aotual ooourrence: 
though as for instanoe in a case of prolonged poisoning 
they may be related to dates at a considerable distance 
from the date of the aotual fatal dose.” 

[26] Learned advooate for the petitioner has 
contended that evidence of previous orulety 
though euoh evidenoe might be relevant is not 
evidence relating to any oircumstanoee of the 
transaction. As Lord Atkin has pointed out "the 
circumstances must be circumstances of the 
transaction" which resulted in death and evi. 
dence of previous crulety, to my mind oannot 
be regarded as evidenoe of the oircumatanoes of 
the transaction whioh resulted in death. For 
example, if one of the letters contained a state¬ 
ment that she was going to her father-in-law’s 
house on the following day to try and obtain the 
child, it might be argued that suoh a statement 
would be a statement of the oiroumstanoes of 
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the transaction resulting in her death, because 
but for the fact that she went to the house the 
alieged instigation by Gokul could never have 
taken place. However, as I have said, the last 
letter written was about five monts before the 
death and it appears to me that the connection 
between the letters and the death ig not suffi¬ 
ciently close to make the letters statements of 
ciroumstances of the transactions resulting in 
death. As Lord Atkin put it "the circumstances 
must have some proximate relation to the aotual 
occurrence.’’ 

[ 26 ] Lord Atkin gave as an example that a 
man might express the fear or suspicion that a 
particular individual might harm him or even 
kill him but if tbis was a general expression 
indicating fear it would not be admissible in 
evidence under S. 32, Evidence Act as it could 
not be said to have some proximate relation to 
the actual occurrence. In the present oase.it 
cannot be 9aid that statements in the letters 
have no relation to the cause of death. What 
drove her to kill herself was undoubtedly her 
unhappy state of mind, but the statements in 
my view have not that proximate relation to tho 
aotual ocourrence as to make them admissible 
under 9. 32 (1), Evidence Act. They cannot bej 
said to be oircumstances of the transaction whioh; 
resulted in death. In other words, they are not 
snfficiently nor closely enough connected with 
the actual transaction and that being so the 
letters were not, in my view, admissible and 
were wrongly admitted by the learned Assistant 
Sessions Judge. 

[27] Seotion 167, Evidence Act, provides: 

"The improper admission or rejeotlon of evidenoe 
shall not be ground of itself for a new trial or reversal 
of any decision in any case, if it shall appear to the 
Court before whioh such objection is raised that, inde¬ 
pendently of the evidenoe objeoted to and admitted, 
there was euffioient ovidenoo to justify the decision, or 
that, if tho rejected evidence had been received, it 
ought not to have varied the decision." 

[28] If we were satisfied that apart from this 
inadmissible evidenoe there was sufficient good 
evidence on the record to justify the verdiot of 
the jury and the conviction, we should not inter¬ 
fere in this oase. On the other band, if we are 
satisfied that the admission of this evidenoe 
might have seriously influenced the mindB of 
the jury and made them return an erroneous 
verdiot, then the Court mast set aside the ver¬ 
diot and the conviotion and either order a re- 
trial or proceed to decide the aase itself upon 
the evidenoe on the teoord in aooordanoe with 
the decision of their Lordships of the Privy 
Connoil in the comparatively recent oase of 
Abdul Bahim v. Emperor, 73 i. a. 77 : U.I.R. 
(33) 1946 P. 0. 82 ! 47 Or. L. J. 616). 
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[29] A ca9e of thi3 kind U a very difficult 
case for a jury to try as they might well be 
swayed by sympathy for the deceased young 
woman and her relatives. The jury might oome 
to the conclusion that even though there was no 
verbal instigation by Qokul, nevertheless his 
conduct was the real cause of the suicide and 
that being so they might erroneously hold him 
guilty. Oases where the decision might be in¬ 
fluenced by sympathy or sentiment are not 
Case3 which a Court would readily send back to 
the lower Court to be tried by a jury if this 
Court could lawfully decide the question itself. 
It appears to me that this is a case where this 
Court is more likely to arrive at a correct con¬ 
clusion than a jury who are more likely to be 
swayed by sympathy and pity for the deceased 
young woman and her near relations. That 
being so, this Court should, following the deci- 
sion of Abdul Rahim v. Emperor, 73 I. A. 77 : 
(A. I. R. (33) 1916 P. 0. 82 : 47 Or. L. J, 616), pro¬ 
ceed to decide this case itself on the admissible 
evidence on the record 

[30] As I have said the whole case turns on 
the view the Court takes of the evidence adduc¬ 
ed by the prosecution concerning the first inci¬ 
dent of I3tb March 1918, which took place at or 
immediately outside Qokul's house and of the 
second incident which took place on llth March 
at Barkura railway station. [His Lordship 
then discussed evidence and proceeded:] 

[31] As a Judge of fact, I find it quite im- 
possible to act upon the evidence of Anadi and 
Abani with any confidence and it appears to me 
that the jury were in the same difficulty. The 
evidence is that Gokul and Biswaranjan both 
incited this girl; yet the jury convicted Gokul 
and acquitted Biswaranjan. How they could do 
that upon the evidence it is quite impossible to 
say, yet they did so. If the evidence wa9 un- 
satisfactory against Biswaranjan, it wai equally 
unsatisfactory against Gokul and the jury ad¬ 
mittedly thought the evidence unsatisfactory 
against Biswaranjan. That makes me suspect that 
the verdict of the jury was to a very large 
extent influenced by their sympathy for the 
deceased woman and their verdict is an expres¬ 
sion of their abhorrence of the cruel conduot of 
Gokul in refusing Swarnalata aocees to her son. 

[ 32 j It appears to me that it would be highly 
dangerous to convict Gokul upon this evidence 
and that being so be must be acquitted. 

[33J I, like my learned brother, have every 
sympathy with the relatives of this unhappy 
girl, and we have no sympathy whatsoever with 
the petitioner. He was guilty of what I think 
to be inhuman conduct in separating this poor 
girl from her baby son, but we cannot conviot 
Gokul because we disapprove of his conduot and 


his attitude towards this young girl. Gokul can 
only be convicted if there is unimpeachable 
evidence, which we can rely upon, that he in- 
stigated or incited this young woman to throw 
herself under a train. There is in my view no 
such evidence and that being so the petition 
must be allowed; the conviction and sentenoe 
are set aside and the petitioner is aoquitted. He 
need not surrender to his bail and his bail bond 
is discharged. 

[34] When the Rule first came on for hear, 
ing a Bench issued a Rule for enhancement of 
sentence. That Rule apparently was issued to 
make it easier for the Court to consider the 
facts. However, it is not necessary to consider 
this Rule any further because we have acquitted 
the accused. The Rule for enhancement is ao- 
cordingly discharged. 

[35) We are informed that a case under the 
same section is now pending against Satyabala, 
Gokul’s wife. Having regard to the view whioh 
we have expressed in this judgment the prose, 
cuting authorities should consider whether that 
case should proceed in the absence of other evi¬ 
dence which was not considered in the present 
cose. 

Bachawat J— I agree. 

D.H. Conviction set aside. 


L I. R. (37) 1950 Caloutta 310 fO. N. 105.] 
Harries C. J. and Baohawat J. 
Kailash Nath Shaw and others—Appellants 
v. The Stale. 

Criminal Appeal Nor. 213 and 220 of 1949, D/-22-2- 
1950. 

(a) Criminal P. C. (1898), S. 297-Misdirection— 

Failure to direct on material particulars is mis¬ 
direction. [ p * ra 4 1 

Annotation:(49-Com.) Cr. P. 0., S. 297, N. 11 Pt. 19' 

(b) Criminal P. C. (1898), S. 297 -Defencecounsel 
not noticing that document was suspicious—Court s 

U is an elementary principle of criminal administra¬ 
tion that counsel can make no adm'istion binding on his 
client. That being so, his client is not bound by the 
fact that counsel is not astute enough to discover some 
obvious flaw in evidence. Further, if such a flaw in the 
evidence exists and hae been overlooked by oronart, 
that does not exonerate the Sessions Judge from putting 
the case fairly and properly before the jury. ; 
for the defence does not notice that a document is highly 
eusp-cious it is the duty of the Court to point that fact 
out if the document is suspicious. The Court ““““J 
shelter itself behind a plea that M the‘ttention of he 
Court was not drawn to it the Court did not lwk at tbe 

^Annotation t CU-Cont.) Or. PCS S97 N. «. 

(C) Criminal P. C. (1898), S. 297 - Non-di«c 
tion - Failure to draw attention to suspicion 
character o! search list in the case under S. 395, 
Penal Code is most material non-directiom^ ^ 

Annotation : (’49-Com.) Cr. P. 0., S. 297 N. 17. 
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(d) Criminal P. C. (1898), S. 423 (1) (b) - Re- 
trial — Evidence unsatisfactory — It is not safe to 
order re-trial. (Para 24] 

Annotation: ('49-Com.) Cr. P. C , S. 423 N. 23 Pt. 7. 

Sudhansu Sekhar Mukarji and Chintaharan Roy 

— for Appellants. 

J. M. Banerjce — for the State. 

Harries C. J — These ace two appeals from 
convictions under S. 396, Penal Code. The ap. 
pellant Kailash Nath Shaw, who is the sole 
appellant in Appeal no. 213 of 1949 was sentenced 
to three years’ rigorous imprisonment. The seven 
persons who are the appellants in Appeal no. 220 
of 1949 were each sentenced to two years’ rigor¬ 
ous imprisonment. 

[3) The offence with whioh these eight persons 
were oharged, w*9 a most serious one of daooity 
and if they were guilty of the offenoe the sentences 
imposed, namely, three years’ and two years’ 
rigorous imprisonment, were far too lenient. As 
the learned Judge accepted the jury’s verdict 
he was in my view bound to impose very much 
more severe sentences than those which he did. 

[8] The eight appellants were tried by a 
learned Sessions Judge and a jury upon this 
oharge of daooity. The jury by a majority of 3 
to 2 found all the eight appellants guilty. The 
learned Judge apparently agreed with the verdiot 
and sentenced the appellants in the manner I 
have indicated. 

[4l Mr. Sudhansu Mukherji who has appeared 
on behalf of the appellants in both the appeals, 
has contended that the oharge to the jury in this 
case was grossly inadequate and that it con. 
tained suoh misdireotions that the verdiot ol the 
jury must be held to be vitiated. What Mr. 
Mukherji suggests is non.direction rather than 
misdirection. It is dear however that where a 
learned Judge fails to direct the jury on material 
matters suoo failure to direot amounts in law to 
■a misdireotion. 

[6] The oase for the proseoution is a some, 
what astounding one. The oooarrence is said to 
have taken plaoe on nth May 1948 at about 
3 A. m. at or near a railway yard known as 
Haliaahar Railway Yard whioh seems to be some 
distance from Haliaahar Railway Station. 

[6] According to the prosecution two consta¬ 
bles, one of whom oertainly was armed, if not 
both, saw a lorry approaohing the railway yard 
«om a distance of about a quarter of a mile. 
The lorry bad its headlights on and apparently 
was approaching towards tbe oonBtables. Acoord- 
»ng to Constable Biswanatb, p. w. 6 who was the 
principal witness in the oaBe, he walked forward 
About half a mile when he found the lorry 
stationary alongside the siding but with its 
headlights full on. He noticed, so he says, a 
number of people loading railway wagon springs 
*nto the lorry and he advanced with a view to 
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preventing wbat in his view wa3 obviously theft. 
It may be observed that there were a number of 
condemned railway wagon springs lying at the 
siding which had been sold to a private firm. 
According to Biswanth, as he approached some¬ 
body came from the lorry and threatened him 
with the result that he retreated. He withdrew, 
so it is said, a matter of 20 or 25 cubits and re¬ 
mained under a tree. After a short lapse of time 
Biswanath says that somebody tried to start the 
lorry which was still standing with it3 head¬ 
lights full on. Fearing that the lorry might 
escape Biswanath bred one shot and then, accor¬ 
ding to him, remained at the spot under the tree 
for about eight to ten minutes. Others then came 
up and the party advanced towards the lorry 
and found the driver sitting in bis seat appa¬ 
rently dead. Alongside him was the appellant 
Kailash Nath Shaw and in the lorry itself were 
tbe seven other appellants. 

[73 According to tbe proseoution, after the 
shot some people apparently ran away. It is 
said by some witnesses that 20 or 30 people ran 
away, but the appellants, for reasons best known 
to themselves, are said to have remained quiet¬ 
ly in the lorry for a period of eight to ten 
minutes to await arrest and they were in due 
course arrested. According to the proseoution 
there were at that time a large nomber of springs 
in the lorry. 

[8] A first information report was not made 
until 12 noon and in that report it is stated that 
when Biswanath and the constable who acoom- 
panied him, Ohittaranjan Dntta, saw the lorry 
there were about 30 or 40 men loading the 
lorry. Biswauath is said to have shouted to 
them to stop whereupon one man threatened 
him at tbe point of a revolver to remain silent. 
Biswanath finding himself in danger fired a 
round whioh killed the driver who was attempt¬ 
ing to start the lorry. Oo hearing the firing it is 
said that other oonstables came up and managed 
to arrest tbe eight appellants, but the other cul¬ 
prits made good their escape. 

(9l The investigating offioer appeared and 
according to the prosecution there were 46 
wagon springs in the lorry. A search list was 
prepared of what was found in the lorry and on 
the persons of the appellants who were fonnd in 
it. That searoh list was witnessed by two per¬ 
sons. But that list contains no reference whatso¬ 
ever to springs in the lorry bat to one spring 
lying near where the lorry was standing. How¬ 
ever a second searoh list is said to have been 
drawn up and this is also said to be witnessed 
by two persons, one of whom is said to have 
witnessed tbe first Bearoh list. Why the Bame 
persons did not witness the seoond list was 
not explained by the proeeoution and indeed 
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none of the search witnesses were called at all. 
The learned Judge in his ohargeto the jury dealt 
at very great length with the law and with the 
evidence given by each of the witnesses and the 
defence must ooncede that the learned Judge 
pointed out to the jury very serious disorepan. 
oies in the evidence for the proseoution. No 
point can be made by the appellants on that 
aspect of the case. The learned Judge, for exam¬ 
ple, pointed out quite fairly the oonflict between 
Biswanath’s evidence and the evidence of other 
witnesses, and the oonfliot between Biswanath’s 
evidence in the Sessions Court and the first in- 
formation report. In the Sessions Court Biswa- 
nath did not state that somebody came forward 
and threatened him with a revolver. All he said 
was that they threatened him with something 
that looked like a revolver. Quite obviously at 
the Sessions trial the story of threat by pointing 
a revolver had to be abandoned as no revolver 
was found on any of the appellants. In fact no 
weapon of any kind was found on any of the 
appellants and what is stranger still Eailash 
Nath Shaw, who according to the prosecution 
had come to oommit a dacoity, had come with 
a sum of Rs. 600 in his pooket. 

[10] Learned advocate for the appellants 
however has stressed the fact that the learned 
Judge in his charge to the jury makes no 
reference whatsoever to the suspicious ciroum- 
stances surrounding the bringing into existence 
of two searoh lists to which I have made refe¬ 
rence. 

[ 11 ] The essential fact whioh the prosecution 
had to prove in this case was the presence of 
these railway springs in the lorry. Unlees 
there was evidence that the persons in the lor^y 
had moved or attempted to move property into 
the lorry then no case of dacoity could possibly 
be made out. It must be remembered that the 
case for the defence was that this lorry was 
travelling along a kutcha road where it was 
eventually found stationary and was brought to 
a standstill by shots being fired by somebody 
nearby. According to the defence this lorry whioh 
belonged to Kailsh Nath Shaw, had been deli- 
vering materials to purchaser earlier in the 
evening and was returning with Kailash Nath 
Shaw in it when it wa3 stopped by this firing. 
Whether the defence version was true or not 
would depend largely on whether or not railway 
springs were found in this lorry when Biswanath 
and the persons who had joined him rushed up. 

[ 12 ] That there were railway springs in the 
lorry at a later stage there oan be little doubt. 
But it seems clear that whereas there were 46 
springs in the lorry when the investigating officer 
is said to have counted them, there were only 
36 when another Sub Inspector counted them a 


little earlier. That Sub-Inspector in the Court of 
the committing Magistrate stated that there 
were 35 when he counted them, but in the Court 
of Sessions he tried to resile from that position 
as obviously the evidence did not fit in with the 
evidence of the investigating officer who had 
counted 45. If the number of springs had increased 
that would suggest that somebody was putting 
railway springs into that lorry in order to create 
evidence. The learned Judge pointed out this 
aspect of the case to the jury and no complaint 
can be made against the summing up on that 
ground. What however is said against the sum¬ 
ming up is that it makes no reference whatsoever 
to the two searoh lists beyond the faot that they 
were produced as evidence in Court. 

[13] Why two search lists were prepared it is 
impossible to say and why 45 springs should not 
have been included as the first item in the first 
search list only the police can explain. The 46 
springs were the essential piece of evidence in 
this case. Yet we find that a searoh list was 
laboriously drawn up and the only mention of 
wagon springs in that search list is the mention 
of one spring found near the lorry. 

[14] That search list appears to have been 
attested by two search witnesses who must be 
respeotable persons of the locality. The learned 
Judge did not point out to the jury that neither 
of these search witnesses were called. The pro- 
seoution stated that they could not be found. 
But there is no evidence at all that any attempt 
was made to find them and it is difficult to 
believe that two respectable persons of the loca¬ 
lity can disappear completely without the 
possibility of being traced. The jury should have 
been told that if they were not satisfied with the 
explanation that these witnesses could not be 
found they might infer that the witnesses would 
not have supported the prosecution if they had 
been called. The learned Judge, as I have said, 
makes no reference at all to the faot that neither 
of these search witnesses were called, and to the 
further fact that in that search list there is no 
reference at all to springs in the lorry, but there 
is reference only to a spring lying on the ground 
near the lorry. 

[16] The second search list is a most suspi¬ 
cious document and a most oursory glance at 
it must inevitably raise suspicions. Whether the 
learned Judge or the jury ever looked at tbie 
document it is impossible to eay, and it appears 
to me that learned advooate for the defence 
could not have looked at it either, because cer¬ 
tain features would have inevitably impressed 
themselves on him if he had done so. 

[ 16 ] The seoond list merely contains one item, 
namely, 46 wagon springs found in the lorry- 
Two search witnesses are named, one only or 
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them being a witness to the first search list. Why 
the second witness to the first list did not attest 
the second list no explanation is given and it 
would appear as if these lists were made and 
drawn up at a different time. But why that 
should be so it is impossible to say if the springs 
were in the lorry at the time the first search 
list wa9 drawn up. If the wagon springs were 
in the lorry when the first searoh list was 
drawn up, why were they not inoluded in the 
first list and why was it necessary to obtain a 
different witness, and in any event why was not 
this other witness, the new witness in the second 
list, oalled ? He should have been a respectable 
person of the locality, but apparently he also 
disappeared from this locality leaving no trace. 
It is indeed astounding to find that three search 
witnesses should disappear in this moat amazing 
fashion leaving no trace whatsoever behind 
them. The rather astounding nature of this dis¬ 
appearance I think should have been mentioned 
to the jury as the latter might have drawn a 
quite different inference from the failure of the 
prosecution to call these witnesses. 

[ 17 ] A glance at this second search list also 
shows that the signatures of the two witnesses 
appear to be in the same hand. Whether the 
two signatures were written by the same person 
would of oourse be a matter for the jury, but I 
think the jury should have been warned about it 
and asked to consider whether these signatures 
were genuine at all, particularly having regard 
to the faot that neither of the persons who are 
supposed to have signed is oalled as a witness. 
Further, the names of these searoh witnesses 
which have to be inserted at the head of searoh 
list appear to have been inserted by the same 

hand as that which wrote the signatures in the 

searoh list. Of course, it would be for the jury to 
say whether the writing was in the same hand, 
but the similarity is suoh that that point should 
have been made to the jury in the summing up 
and they should have been asked to consider 
whether the names of the witnesses at the head 
of this dooument and their signatures at the foot 
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L18J farther, a comparison of these doou- 
ments makes it quite dear that the person who 
wrote the nameB of the witnesses in the first 
searoh list could not possibly have written their 
names in the seoond Bearch list beoauEe even to 
a Person without the slightest knowledge of 
handwriting, the handwriting is entirely different. 
Why was it neoessary to obtain the services of 
some other person to write the names of the 
witnesses m the seoond searoh list ? Why could 
not the offioer, who wrote the headings of the 
first searoh list, have written the headings of 
tie second eearoh list ? The proseoution offered 


no explanation and the jury were never asked 
to consider these facts. 

[19] Ur. Banerjea has contended that the 
police were not bound in law to draw up a search 
list. But I need net enter into that question. 
Search lists are said to have been drawn up and 
were put in evidence and one of those docu. 
ments appears on the face of it to be a highly 
suspicious document. Further, the persona who 
are supposed to have witnessed both these docu¬ 
ments were never called. If those documents 
are genuine and were supported by the search 
witnesses the prosecution would have gone a 
long way to proving that there were springs in 
the lorry. But the jury should in my view 
have been carefully directed to consider whether 
the second searoh list was not an entirely bogus 
document. If the jury had come to the con. 
elusion that it was, it might well then have 
come to the conclusion that the case for the 
prosecution, that springs were found in this 
lorry, was false. Mr. Banerjea also contended 
that as learned advocate for the defence had not 
noticed the suspicious features in this seoond 
search list the Judge was under no duty to make 
any point about the search list to the jury. 

[ 20 ] It is an 6lemeniary principle of oriminal 
administration that counsel can make no ad¬ 
mission binding on his client. That being so, ia 
his client bound by the fact that counsel is not 
astute enough to discover some obvious flaw in 
evidence ? Further, if suoh a flaw in the evidence 
exists and has been overlooked by counsel, does 
that exonerate the learned Judge from putting 
the case fairly and properly before the Jury? If 
counsel for the defence does not notice that a 
dooument is highly suspicious it is the duty of 
the Court to point that faot out if the dooument 
is suapioious. The Court oannot shelter itself 
behind a plea that as the attention of the Court 
was not drawn to it the Court did not look at the 
dooument. It appears to me in the present case 
that the learned Judge should have mest care- 
fully warned the jury about these search lists 
and have warned them further that a serious 
inference could be drawn against the pro3eoution 
by their failure to call any of these search witne¬ 
sses, if the explanation that the search witnesses 
had miraoulously disappeared was not accepted 
by the jury. Nothing whatsoever was said upon 
this matter. 

[ 21 ] There is one other feature whioh is rather 
striking and whioh the learned Judge omitted to 
notice in his oharge to the jury. Biswanath in 
his evidence stated that he fired only one shot. 
But a Sub-Inspeotor who came on to the eoene 
fairly soon afterwards stated in the Court of the 
committing Magistrate that he found a number 
of cartridges near the lorry, though he tried ia 
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the Court of Session to resile from that slate, 
ment. The first information report only mentions 
one ehot and there is only one cartridge men- 
fcioned in the first search list. There were however 
three wounds on the deceased driver, a graze on 
the forehead, a serious wound on the neok which 
was obviously a gunshot wound and the gunshot 
had fraotured the vertebrae and there was also 
what was obviously a gunshot wound on the 
left side of the chest. The doctor whowa9 called 
as a witness stated in the Court of the committ¬ 
ing Magistrate that all these three wounds could 
"have been caused by one bullet, but how one 
bullet could cause a graze on the forehead, a 
serious deep wound on the neck, and a fractured 
vertebrae and a wound which appeared to have 
been bone deep in the chest, is wholly impossible 
to understand. I cannot believe that the dootor 
really meant that these three wounds could 
possibly have been oaused by one bullet, but that 
is what he is recorded as having said. The 
wounds would suggest that there was a number 
of shots which would leave a number of cartri- 
dges lying near the lorry as spoken to by a 
witness in the Court of the committing Magis¬ 
trate. The learned Judge says nothing about this 
very odd piece of medioal evidence. He did 
mention that the Sub Inspector had stated in 
the Court of the committing Magistrate that be 
had found cartridges and had later resiled from 
that statement, but he never asked the jury to 
consider whether the wounds did not show that 
there must have been more than one shot and 
that the evidence of Biswanath was obviously 
untrue. 

[ 22 ] If there is any truth in the defence ver¬ 
sion, a number of shots might well have been 
fired to stop this lorry. Biswanath might have 
suspected that this lorry was after no good 
although admittedly it was standing on a kutoha 
road which was a public road and it might well 
have been there for purposes which were entirely 
innocent. If a constable suspected that the 
occupants of the lorry had some criminal designs 
he might well have fired to stop the lorry and 
accidentally hit the driver and he might well 
have fired a number of shots. This aspect of the 
case was never brought to the attention of the 
jury although it is not of such importance. The 
failure however to draw the attention of the 
jury to the suspicious character of at least one 
of the search lists and the suspicious nature of 
the evidence accounting for the failure to call 
any of these searoh witnesses was to my mind a 
most material non.direction which might well 
have led to a gross miscarriage of justice in this 
case. 

[ 23 ] In my view, the summing up in this cate 
was so defective that the verdiot of the jury 


which was a majority verdiot of guilty by 8 to a, 
cannot possibly be sustained and must be set 
aside. 

[24] The question then arises what should the 
Court do ? Mr. Banerjea on behalf of the pro. 
secution has asked us to order a retrial. But it 
appears to me that the evidence in this oase is 
so unsatisfactory that it would not be safe to 
order a retrial. [His Lordship considered the 
evidence and proceeded:] 

[26] In my view the evidence in this oase is 
not suoh that would warrant a Court ordering 
a retrial and that being so I would allow these 
appeals set aside the oonvictions and sentences 
and acquit the appellants of the offenoe of 
dacoity. 

[26] The two persons who are on bail need 
not surrender to their bail and their bail bonds 
are discharged. The remaining appellants must 
be released forthwith unless required by the 
authorities on any other obarge. 

Baobawat J—I agree. 

v.b.b. Appeals allowed. 

A. I. R. (37) 1930 Calcutta 314 [C. N. 106.] 

SfsN J. 

Corporation of Calcutta — Petitioner v. 
Krishna Chandra Sil and another — Com¬ 
plainant—Opposite Party. 

Criminal Revo. No 949 of 1949. D/- 90- 1-1949. 

Municipalities—Calcutta Municipal Act (III [3] 
of 1923), S. 535 — Order under, behind back of 
party. 

Though 8. 535 doe3 not provide for any notice an 
order awarding costs against the Corporation and 
directing it to pay compensation to the complainant 
must not be passed without giving the Corporation an 
opportunity of being heard. [Para 1] 

Suml Kumar Basu—tor Petitioner. 

Ankush Chandra Basu — for Opposite Party 1. 

Order.—This Rule has been obtained by the 
Corporation of Calcutta against an order passed 
by Sri P. Basu, Municipal Magistrate, Calcutta, 
awarding oosts against the Corporation and 
directing the Corporation to pay compensation 
to the complainant. The proceedings were under 
8 . 635. Oaloutta Mun-oipal Act of 1923. One 
Krishna Chandra Sil filed a petition before the 
Magistrate complaining that a nuisance was be¬ 
ing caused by a Dal mill. This matter was gone 
into by the learned Magistrate and he direoted 
the Corporation to close down the mill within 
one month from the the date of his order and in 
the same order he passed the order for costa 
and compensation. This was done behind the 
baok of the Corporation as no notice was served 
upon the Corporation before the order was 
passed. It is true that 8. 636, Oaloutta Municipal 
Act does not provide for any notioe Ming 
served but in my opinion it would be entirely 
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lanfait and unjust and against all principles of 
law to pass an order penalising a party without 
[giving the party an opportunity of being heard. 
The principle atidi alteram partem is applicable 
to a case of this description. 

[a] I therefore set aside the order of the 
learned Magistrate as regards costs and com- 
pensation and direot that notice be served the 
on Corporation to show oauee why the costs and 
compensation should not be paid by the Corpo- 
ration. Thereafter the learned Magistrate shall 
hear the parties and pass orders according to 
law. 

d.h. Revision allowed. 


A.I.R. (37) 1950 Calcutta 318 (C. N. 107.] 
Harries C. J. and Chatterjbe J. 
Commissioner of Income-tax Central , Cab 
cutta — Applicant v. Messrs . Dudwala and 
CoCalcutta — Respondent. 

Income-tax Ref. No. 10 of 1949, D/- 31-8-1949. 
Income-tax Act (1922), S. 26A - JCarta of Mitak- 
6hara joint family entering into partnership with 
stranger — Dissolution of joint family — Registra¬ 
tion of linn. 

The partners of a firm were N reprercnting a Mitak- 
ehara joint family and 4. A suit for partition instituted 
by one of the members of the j >int family re3alted in 
a compromise and a consent decree which stated the 
shared of eaoh of the members of the family after the 
partition. It was further stated that in the firm the 
parties had twelve aon*9 share that it would remain 
joint and that the parties would be entitled thereto 
aoorrding to the shares mentioned in the dcoree. An 
Application under S. 26A having been made on behalf 
of the firm it was refused on the ground that as tho 
joint family had come to an end it could not form a 
partnership with a stranger as Buch until and unless 
tho separate members of the family along with the 
stranger formed themselves into a partnership and 
Asked for registration : 

Held that the faot that there wa9 a dissolution of the 
joint family had no effeot at all on the constitution of 
the firm and that, therefore, the firm should be 
registered. [Paras 14 and 21] 

Annotation : ('40-Man.) I. T. Aot, S. 26A-N. 1. 

S. K. Qupta and J , 0. Pal — for Inoome-tax Dept, 
Mul 0. Qupta and Bemanta Bose — for Rsspon- 
dent. 

Chatter jee J.—At the instance of the Oom* 
missionere of Income-tax, the question of law 
which has been referred to this Court for its 
opinion by the Tribunal is in these terms : 

"Whether on the faots and in .the ciroumstanoea of 
this oaae the Tribuoal was right In holding that the 
partnership firm of Dudwala & Co. should be registered 
under S. 20A of the inoome-tax Aot ” 

[2] The faote shortly are as follows. The 
partners of the firm were Rai Bahadur Rameah. 
war Nathany, representing the Milakahara joint 
family under the name and style of Baldeodas 
Rameawar, one Mannalal Muauddi and one 
Bamkamar Agarwal. Mannalal Muauddi went 
oat o! the partnership in November 1942 and a 


fresh deed was executed by which the two 
partners carried on the business of the firm, in 
which the ehare of Rameswar Nathany (repre¬ 
senting Baldeodas Rameswar) was twelve annas 
and Ramkumar Agarwala three annas. The 
remaining one aona ehare was devoted to 
oharity. The deed was dated 10th February 
1946. 

[9J A suit for partition was instituted by cne 
of the members of the Hindu undivided family. 
That suit was instituted on the original side of 
this Court and was marked NO. 1436 of 1943, 
That litigation resulted in a compromise and a 
consent decree was passed The relevant olauses 
are set out in para. 4 of the referring order. 

[4] By Ol. 1 of the terms of Settlement, the 
joint family came to an end on Qlsfc September 
1943. In Ol. 3 the shares of each of the members 
of the family after the partition are stated. 
Clauses 7 and 10 are important and they are set 
out below, 

Cfausj 7. "The business carried on UDder the names 
and Styles of Rai Bahadur Baldeodas Bam^swar and 
Rameswar Nathany & Co. shall be stopped from the 
date hereof but this is not to affect the partnership 
carried.on under the nam** and Style of M**s 3 rs. Dudwala 
& Co. in which Messrs Baldeodas Rameawar are the 
partners and the said partnership shall be continued 
as provided in Cl. 10 hereof." 

Clause 10. "In the firm of Dudwalla & Co. the 
parties hereto have twelve annas shares and it shall 
remain joint and the parties shall be entitled thereto 
aooording to the shares mentioned in Ol. 3 thereof." 

[5] An application was made in thi9 case 
under S. 26A, Inoome-tax Aot. That section is 
in the following terms. 

(1) Application may be made to the Income-tax 
officer on behalf of any firm, oonstitated under an 
instrument of partnership, specifying the individual 
tharea of the partners, for registration for the purposes 
of this Aot and of any other enactment for the time 
being in foroe relating to Income-tax or supertax. 

(2) The application shall be made by suoh person ox 
persons, and at suoh times and shall oontain suoh 
particulars and shall be in suoh form and be verified 
in suoh manner, as may be prescribed; and it shall be 
dealt with by the Income-tax officer in suoh manner 
tB ma> be prescribed." 

[6] Dr. S. K. Gupta, learned ooun9el for the 
revenue authorities, drew our attention to the 

rules bearing on the eubjeot under R. 2, 

"Any firm constituted under an Instrument of 
partnership epeoifyiog the individual shares of tho 
partners may under the Provisions of 9. 26A, Income- 
tax Act register with the Inoome-tax officer the parti* 
oulara contained in the said Instrument on application 
.made in this behalf." 

[7] Suoh applioation shall be signed by all 
the partners. 

Cal In the schedule to the form set out in B. 3 
there is a note which says that the applioation 
must be signed by all the partners (not being 
minors) in the firm aa constituted at the date 
on whioh the application is made and it must 
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specify the name3 of the partner, the address, the 
date of admittance to partnership, interest on 
capital or loans, salary or commission from 
the firm and share in the balance of profit or 
loss, 

[9] Dr. Gupta also drew our attention to 
R. 4 which states that if on receipt of application 
referred in R, 3 the Income-tax officer is satisfied 
that there is a firm in existence constituted as 
shown in the Instrument of Partnership, and 
that the application has been properly made 
we shall grant a certificate stating that the 
instrument of partnership has been registered 
with him under section 26 A, Income-tax Act. 

[10] The application under S. 26A was re- 
fused by the Income-tax Officer on the ground 
that (as?) the joint family had come to an end 
it oould not form a partnership with'a stranger 
as such until and unless the separate members 
of the family along with the stranger Ram 
Eumar formed themselves into a partnership 
and asked for registration. 

[11] On appeal the Assistant Commissioner 
took the same view. But the Tribunal held, 
and in our opinion rightly that the application 
ought not to have been refused and that the 
application was maintainable under S. 26A. 

[13] Inasmuch as the Tribunal allowed the 
appeal of the assessees and ordered that the 
firm of Dudwala and Company should be regis¬ 
tered the revenue authorities wanted the above 
question to be referred to this Court. 

[13] In our opinion, the Appellate Tribunal 
was justified in taking the view that 6. 26A 
did apply to this case. All that the seotion 
requires is that there should be a firm oonsti- 
tuted under an instrument of partnership and 
that the deed of partnership must specify the 
individual shares of the partners and that an 
application should be made in the prescribed 
form and should comply with the Rules. 

[ 14 ] Dr. Gupta’s point is that in the appli¬ 
cation form it was stated that Nathany was the 
Karta or manager of a Hindu undivided family. 
If so it was a mere surplusage. The fact that 
there was a dissolution of the joint family which 
was governed by the Mitakshara School of law 
had no effect at all on the constitution of the 
firm. It was rightly oonceded by Dr. Gupta 
that the members of the Joint family were not 
partners of the firm of Dudwala and oompany. 
Whoro A, the karta or managing member of a 
Hindu joint family enters into a partnership 
with B, a stranger, then A alone can be taken 
to be a partner and B is entitled and bound to 
treat only with A as a oo-partner. In a suit 
for dissolution only A and B would be parties. 
To enable the members of A’s family to inter, 
vene in the affairs of the firm would introduce 


confusion into partnership law and would 
paralyse trade and business. Coparcenary is 
the result of status but partnership is constitu¬ 
ted by oontraot and the members of A’s family 
have no contractual relations with B. The 
Karta, Rai Bahadur Rameswar Nathany, was 
thu3 one of the partners and the faot that there 
was a disruption of the coparcenary to which 
he belonged did not affect his status as a part¬ 
ner of the firm. 

[15] It was urged by Dr. Gupta that a Hindu 
undivided family governed by the Mitakshara 
school of Hindu law ceased to exist as such on 
the institution of the suit and in any event on 
the consent decree being passed therein. Accor¬ 
ding to the true notion of an undivided Mitak¬ 
shara family, it is settled law that no individual 
member can predicate of the joint property, 
that he as a member of a joint family, has a 
certain definite share. Partition, therefore, con¬ 
sists in ascertaining and defining the shares of 
the coparceners in the joint properties and 
the aotual division of the properties by metes 
and bounds is not neoessary. 

[ 16 ] Dr. Gupta argues that under cl. 10 of 
the decree, it was stated.that in the firm of Dud- 
wala and Company the parties had twelve 
annas share and it was stated that it shall 
remain joint. But he points out that the con¬ 
sent decree further provided in that clause 
that the parties shall be entitled thereto accor¬ 
ding to the Bhares mentioned in Cl. 3 thereof 
which defines the shares of each of the mem- 
bars of the family in the joint family assets or 
properties. 

[17] In our opinion, even if Cl. 10 did not 
state that the parties would ba entitled to the 
12 annas in the partnership aooording to the 
shares mentioned in ol. 3 of the terms of 
settlement, the effect would be the same. After 
the shares have been defined the members of 
the Mitakshara joint family may divide the 
property by mates and bounds or they may 
continue to live together and enjoy the 
property in common. Yet, that would effeot 
the mode of enjoyment but not the tenure of 
the property. Therefore, the mere, mention that 
the parties would ba entitled to twelve annas 
share of the firm of Dudwala and Company 
according to the Shares specified in the terms 
of settlement did not make any alteration as ; to 
the real character of the property. The family 
ceased to ba joint and the shares were defined, 
and the necessary consequence is that any pro- 
perty, e. g., the twelve annas share in that 
firm would be held by the members of the 

family as tenants in common. 

[18] But that has no effeot whatsoever Ott 

the rights of the Rai Bahadur as a member of 
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the firm. It cannot be contended that the 6cm 
was dissolved beoause the consent decree had 
been passed in the suit brought by one of the 
Nathanys in this Court. The revenue autho- 
rities are really refusing to register the firm 
ao as to exact higher tax on the basis that they 
were an unregistered firm. It is not really their 
case that Dudwalla & Co. p ceased to be a firm. 
Only the nature of the liability of the Rai 
Bahadur vis-a-vis his coparoenera was 
changed a3 a result of that deoree in the parti¬ 
tion suit. Before the disruption he as Karta 
was liable to account in a very limited sense. 

A oo.paroener seeking partition i3 not entitled 
to require the Karta to account for his past 
dealings in the family property. All that he is 
entitled to is an account of the family property 
as it exists at the time he demands a parti- 
tion. That law was settled in [this High Court 
in-the oase of Parmeshwar Dube v. Gobind 
Dube, 43 Gal. 459: (a. I. B. (3) 1916 cal. 600 ). 
After the partition decree was passed, the Rai 
Bahadur would be liable to render aooount 
in respect of the twelve annas share on 
a different basiB. But still he would oontinue 
to be a member of that firm and the partner¬ 
ship would not be in any way affeoked by the 
passing of that deoree in the partition suit. 

[19] In my opinion the Tribunal was right 
when it took the view that the partnership oon. 
tinned and s. 26A was applicable. 

[ 20 ] Fis-a-uis the members of the family 
of the Rai Bahadur might be liable to account, 
as I said before, on a different footing. But he 
did not oease to be a partner of the firm and 
as such the application was rightly made under 
S. 26-A on behalf of the firm whioh was consti¬ 
tuted under a proper instrument of partition 
whioh > specified the individual shares of the 
partners. 

[ 21 ] The answer to the question put to us 
must therefore be in the affirmative. The as. 
sessees are entitled to their oosts of this Refer, 
once. Certified for two oounsel. 

Harries G. J.—I agree. 

v.E.B. Deference answered. 


where the foreman of the jury expresses hi3 opinion 
to the veracity of a prosecution witness in open Court 
at an early stage, the Judge can discharge the jury and 
order fresh trial with a new jury: A. I. R. (23) 1936 
Oudh 263, Ref. [Pitas 4, 6} 

Annotation (’oO-Com.) Cr. I*. C., S. 232, N. 2. 

J. M. Banerjce —for the Crown, 
ifiss Jyoiimoyea Mitra.— for the Defence. 

Order_In thi3 oase, tbo three accused per¬ 

sons—Alfreed D'Cruz, Sbiral D’Cruz and one 
Lakhi Dasi—have been charged under 3. 363 and 
366, Penal Code. The : two charges relate respecti¬ 
vely to abduction and kidnapping from lawful 
guardianship of a girl called Teresa Gomes. 

[ 2 ] The jury were empanelled on the 8th and 
after the opening of learned counsel for the 
prosecution, Dr. Kabir Hossain, Professor of 
Medical Jurisprudence, Medical College, Cal¬ 
cutta, and one Dr. A. K. Cbakravarty, radiologist, 
Calcutta Police Hospital, were examined. The 
evidence of these witnesses was concerned with 
the age of the girl in July this year. The next 
and the third witness for the prosecution was the 
girl said to have been abduoted and kidnapped, 
that is, Teresa Gomes. 

[3] At the conclusion of the last named wit¬ 
ness’s evidence I asked the gentlemen of tbe jury 
if they had any questions to put to the witness, 
whereupon the foreman of the jury, instead of 
putting any question, expressed the view that 
the story told by the said witness was untrue. 
This expression of opinion in open Court at an 
early stage of the trial is, in my opinion, calcu¬ 
lated to cause a misoarriage of justice. 

[i] So far as tbe Code of Criminal Procedure 
is concerned, tbe power of the Court to discharge 
a jury is confined to 8s. 282 and 283 thereof. The 
Court has, nevertheless, an inherent power to 
discharge a jury in a oase suoh as this. That 
power is not oonfined to cases of misoonduot as 
such, but plainly extends to a case where the 
Judge finds reasons for doubtiDg the impartiality 
of the jury. 

[6] There is authority for discharging a jury 
in oiroumstanoes suoh as these. In a oase repor- 
ted in Bindeshi v Emperor, 37 or. L. j. 749: 
(A. I. R. 93) 1936 Oudh 268), it was held that 
if a jury expresses au opinion dearly regarding 


A. I. R. (87) 1950 Calcutta 817 (C . N. 108.] 
3. P. Mitier J. 

King v. Alfred D'Qruz and others. ' 

Criminal O&bq decided on 12-12-1949. 

Criminal P. C. (1898), S. 282-Jury-Dlscharge 
of— Inherent powers ol Court. 

8o far aa the Code of Orlminal Prooedure is oon- 
osrned, the power of the Court to discharge a jury Is 
confined to Sa. 282 and 288 thereof. The Court baa, 
nevertheless, an inherent power to diEoharge a jury 
whioh ii not oonfined to eases of misoonduot as suoh, 
•but plainly extends to a oase where the Judge finds 
reasons for doubting the impartiality of the jury. Thus 


the guilt or innooenoe of au acoused person be- 
fore the charge to the Jury has been delivered, 
the Judge would be well advised in discharging 
the jury aud to hold a fresh trial with a fresh 
jury. 

[6] In this oaBe, the expression of opinion by 
the foreman of the jury happens to be in favour 
of the acoused persons. But a premature expres¬ 
sion of opinion adverse to an aoaused person 
would be a very grave matter, and, consequently, 
as a matter of principle, and having regard to 
all the oiroumstanoes of this oase, I feel that this 
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jury should be discharged and that the accused 
persons be remanded for a fresh trial before a 
fresh jury. 

[7] This jury is, therefore, discharged. I 
direct that there be a new trial of the accused 
persons with a new jury. 

D.R.R. Case remanded. 


I. H (37) 1950 Calcutta 318 (C.N. 109.1 
Harries 0. J. and Baohawat J. 

Purnendu Nath Tagore and others—Appel¬ 
lants v. Sree Sree Radha Kanta Jew and others 
— Respondents. 

Civil Appln. arising out of Federal Court Appeal 
No. 18 of 1949, D/ 1-3-1950. 

* Civil P. C. (1908) O. 45, R. 7 (1) — Supreme 
Court Rules (1950), O 12, R. 3 —Power to accept 
security other than cash or Government securities. 

The High Court has power to aocept seourity in, 
immovable property instead of oa9h or Government 
securities, if that i9 tendered in time permitted by 
O. 45, R. 7 and if it is an order whioh the justice of 
the case requires, though no application was made to 
the Court for permission to deposit such security in 
accordaDoe with the proviso to O. 46, R. 7 (1). 

[Paras 5, 9, 6.10] 
Annotation: (’44-Com.)Oivil P. 0.0.45 R.7, N.4,6, 
Nirmal Chandra Chakravartv and Kshetra Mo¬ 
han Chaterjee —lor Appellants. 

Benog Behan Bin —tor Respondents. 

Harries C. J _This is a somewhat unusual 

application. The petitioners were given leave to 
appeal to the Federal Court and the last day 
for depositing the security required by 0. 46, 
B. 7, Civil P. 0 was 28 th February 1960 On 
27th February I960, the proposed appellants 
tendered security in immovable property 
whioh they value at over rs. 20 , 000 . This seourity 
was tendered in this Court within time and the 
question arises whether this Court can aocept 
that seourity in lieu of cash or Government 
securities. Order 46. B. 7, of the Code provides ; 

“Where the certificate is granted, the applicant 
shall, within ninety days or such further period, not 
exceeding sixty days, as the Oourt may upon caoee 
shown allow from the date of the decree complained of, 
or within six weeks from the date of the grant of the 
certificate, whichever is the later date,- 

(a) furnish security in cash or imGovernment aecu- 

rities for the costs of the respondent, a ° d 

(b) deposit the amount required to defray the ex 

Dense of translating transcribing, indexing and traos- 

mittiDg to His Majesty in Oounoil a oorreot oopy ol the 

whole record of tbe BQit • • • • , 

Provided that the Oourt at the time of granting the 
certificate may, after hearing any opposite party who 

appears, order od the ground of special hardship that 

some other form of security may be furnished. 

Provided further that no adjournment shall be gran 
ted to an opposite party to contest the nature of auoh 

.. II 

,C0 [2j It is to be observed that the amount 
required to defray the expenses of translating 
and forwarding the record to Delhi has 
been deposited in cash and .the only question 


is whether security in immovable property oaO 
be accepted in lieu of Rs. 4,000 in cash or in 
Government securities. 

[3] There can be no question that the propos¬ 
ed appellants could have asked for suoh an 
order when they obtained leave to appeal. The 
proviso to sub-r. (1) of R. 7, expressly permits 
the Oourt to allow euoh an application. How¬ 
ever, no application was made at the time of 
granting the certificate for leave to appeal and 
the question arises whether it oan be made now. 

[4] I do not think that this is a oase where the 
proposed appellants ask for an extension of time. 
It is true that time has elapsed, but as I have 
already said, this security was tendered within 
time and the only question that we have to 
deoide is whether or not the Oourt has power to 
aocept seourity in immovable property instead 
of oash or Government securities. I may say 
that learned Advocate for the proposed appel- 
lants informed this Benoh on 27th February 
that he had tendered security in immovable 
property and asked the Benoh then to deoi¬ 
de the matter- But we could not do so and ad¬ 
journed the matter to today for decision. The 
application must therefore be treated as having 
been made to this Court within time. 

[6l We must now oonsider whether the Court 
has power to accept seourity in immovable 
property, though no application was made to 
the Oeurt for permission to deposit suoh securi¬ 
ty in aocordanoe with the proviso to 0.46, B.1U). 

[61 The Privy Oounoil had drafted certain rube 
]elatfng to orders whioh this Court oould make 
when the provisions of 0. 46, R- 7 had not been 
complied with. These rules have now been adop¬ 
ted by the Supreme Oourt. The Privy Councu 
rule was B. 9, of the Privy Counoil Rules dated 
9th February 1920. The rule was in these terms: 

“Where an appellant, having obtained a ovttflaato 
(or the admission of an appeal falls to furn a M“ 
security or make the deposit required (or app y with 
due diligence to the Oourt for an order admitting the 
appeal), the Court may, on Its own motion or on an 
application in thai behalf made by the Mponden^ 
cancel the certificate for the admission of the appeu 
and may give such direction, as to the coat ol the 
appeal and the seourity entered into by the app^n 

as the Oourt shall think fit, or mato such fiulher o. 

other order in the promisee as, in the opinion of t 
Court, the justioe of the case requires. 

[ 7 ] This mle has been adopted by the Bup- 
reme Oourt and appears as B. 8 of 0.12 of the 

Supreme Court Rules, I960. 

[8] This Court has uniformly held that B. 9, 
Privy Council Rules of 1920 did not give thiB 
Court a right to extend the time to make a 
deposit and that if deposit was not made as 
provided by 0.46, R- 7. the Court was bound to 
oanoel the certificate. Other Courts have taken 
• different view. 
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[g] This Court however has never been called 
apon, as far as I can see, to consider whether or 
not the Court can aocept security other than 
money or Government securities, especially if 
that security is tendered within the period 
allowed by 0. 45, B. 7. The Bombay High 
Court has olearly held that a Court can accede 
to an application to allow a ohaDga in the form 
of security though the time for making the 
deposit and for furnishing the security has elap¬ 
sed. The matter was considered in the case of 
Bevanshidaya Sangava v. Gudnaya Ningava, 
A. I. B. (18) 1931 bom. 278: (132 I. 0. 438) in 
whioh it was held that notwithstanding the pro- 
viso to B- 7, 0. 46, the Rule 9 prescribed by the 
Privy Council prevails under S. 112 and the 
High Court has jurisdiction not only to extend 
the time for making the deposit and for furni¬ 
shing the seourity but also to change the form 
of seourity in a fit oase. 

[10] It will be impossible having regard to 
the authorities of tbia Court for this Bench to 
hold that we could extend the time for making 
the deposit, but I do not think that the autho¬ 
rities of this Court touch the question whether 
wo oould allow a different security, particularly 
ff that was tendered within the time permitted 
In o. 45, B. 7. It seems to me that wo oan make 
suoh an order if we are of opinion that it is an 
order whioh the justice of the oase requires. 

[Ill The proposed appellants are members of 
a well-known family owning large zemindary 
properties in East Bengal. The proposed appel¬ 
lants will take their father's property if they 
take it at all under the terms of a will made by 
their father. It appears that disputes have arisen 
and a learned Judge of this Court has appointed 
the Administrator General of West Bengal as 
trustee and exeoutor de bones non of the estate 
of the late father of the proposed appellants 
and at the moment the proposed appellants are 
only reoeiving a sum of bs. 2500 eaoh for main¬ 
tenance. Learned advocate informs us and we 
have no reason to disbelieve this statement that 
the Administrator General is finding it extremely 
difficult to pay the maintenance. The income 
mustoome out of this zemindary property, mainly 
out of the zemindary property in East Bengal 
and it is notorious that Zemindars residing in 
India find it praotioally impossible to .'realise the 
rents of their property in Pakistan. That being 
so, it appears to me that the proposed appellants 
are in very serious difficulty about providing the 
security in cash or in Government securities. 
Fortunately, however, one of them owns houBe 
property in Uttarpara outside Galoutta. It was 
bought in 1B88 for Bs. 8,000 and it is oertainly 
worth three or four times that sum now as the 
nlue of property has increased enormously in 


the industrial suburbs of Calcutta. It seems to 
me that this is a case where the justice of the 
case demands that we should accept some secu- 
rifcy other than oash or Government securities. 
Owing to partition and the state of feeling bet¬ 
ween the two countries, for which the proposed 
appellants are in no way responsible, they find 
themselves in serious difficulties with regard to 
cash. They can provide ample security in im¬ 
movable property and I think we should accept 
that as seourity deposited within the period 
allowed by 0. 45, B. 7, Civil P. C. 

[ 12 ] It might be argned that as this Court 
has held that R. 9, Privy Council Rules, does not 
permit the Court to extend the time it cannot 
be held to permit the Court to change the form 
of seourity. It appears to me that the authori¬ 
ties of this Court deal only with the extension 
of time and where the justice of the oase 
demands that some other form of seourity should 
be aocepted, I tbink this Court has jurisdiction 
to do it. If security in immovable property bo 
not acoepted in this case very grievous injustice 
might be done to the proposed appellants for no 
fault of their own. 

[13] In the result therefore we hold that tho 
seourity in immovable property deposited must 
be aocepted subjeot to the learned Registrar of 
the Appellate Side of this Court satisfying him¬ 
self as to the title. 

[14] The proposed appellants have given an 
undertaking that they will again within six 
months deposit four thousand rnpees in cash or 
Government securities in place of the immov¬ 
able property now deposited a9 seourity. If that 
is done the immovable property given as secu¬ 
rity will be released. If that is not done, liberty 
is given to the proposed respondents to apply 
for fnrthsr orders. 

[15] The costs of this application will be oost 
in the appeal, hearing-fee being assessed two gold' 
mohurs. 

Baohawat J.—I agree. 

V.B.B. Application allowed. 


A. I. R. (87) 1950 Calcutta 819 [0 . N. 110.] 

Roxburgh J. 

Panchanon Shaw — Decreee-holder — Peti¬ 
tioner v.Satyabandhu Mukherjee — Judgment- 
debtor—Opposite Party 

Civil Rule No. 1927 of 1949, D/- 7-3-1950, against, 
order of Mnoslf. 1st Court, Alipore, D/- 12-9-1949. 

(a) Tenancy Laws—Calcutta Thlca Tenancy Act 
(II [2] of 1949), 3. 28—Order under—Appeal. 

The power given under S. 98 Is a speotal and extra¬ 
ordinary statutory power given by the etatute and an- 
appeal against an order under the eeoiion would only 
lie if speolal provisions were given by the Aot for an. 
appeal creating a power. [Par, 8 ]: 
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(b) Tenancy Laws—Calcutta Thica Tenancy Act 
(II [2] oi 1949), Ss. 28 and 31— Pre-Act consent 
decree—If can be rescinded. 

It cannot be said, in view of the provisions of S. 31, 
that a consent decree, even if in some points it is not 
in conformity with the Act, is not in a broader sense 
in conformity with the Act, in the view that pre-Act 
contracts may exist having the effect of barring the 
provisions of the Act. [Para 6] 

Where in a suit in ejectment a consent decree was 
passed before tbe Act came into force on the grounds 
that proper notice giving at least 15 days’ notice had 
been given to the tenant and that there were arrears of 
rent and thsre was no agreement by the tenant to over¬ 
look the fact that full one month’s notice had not been 
given to him as required by S. 4 of the Act as there 
was do such requirement of notice before tbe Act was 
passed : 

Held, that the consent decree could not be rescinded. 

[Paras 7 and 8] 

Sarat Chandra Jana —for Petitioner. 

Amaresh Chandra Boy— lor Opposite Party. 

Order. — This is a Buie against an order of 
the Munsif, 1st Court, Alipore purporting to be 
under S. 28, Calcutta Thika Tenancy Aot, 1949, 
rescinding a compromise decree for ejectment 
made iu the suit before him on 15th July 1918. 
The petitioner here, as plaintiff, brought a suit 
on 9th April 1948, for ejectment of the opposite 
party alleging that five months’ rent was due 
and also that notice under S. 106 , T. P. Aot, had 
been served requiring the defendant to vacate 
on the expiry of the month of ootober 1947. It 
may be noted that in his petition the petitioner 
alleges that the tenant was in occupation on two 
leases whioh expired with the month of ootober, 
1947 and that the notioe in question was merely 
issued out of abundant caution. No reference to 
the fact of the leases, however, was made in the 
original suit. The suit was compromised and a 
decree passed in accordance with the terms there¬ 
of. These were, briefly: The plaintiff was to get a 
decree for ejectment with costs and also a decree 
for Bs. 125 on account of arrears of rent and 
Bs. 40 as damages, but the defendant was given 
an option to remain on the land until the 15th 
October and then give up peaceful possession by 
removing some of the structures. For the re¬ 
mainder the plaintiff was to pay Bs. 500. Fur¬ 
ther, if the tenant vacated in accordance with 
the terms he was to get an extra Bs. 250 as com¬ 
pensation and then the decree was to have no 
effeot. The deoretal amount for arrears of rent, 
damages and costs was to be deemed to be fully 
satisfied. If the terms were not complied with, 
the deoree was to remain in full force and effect. 
The tenant did not vacate and comply with the 
terms of the contract although the plaintiff 
deposited Bs. 760 in Court. On 28 th February 
1949, the Calcutta Thika Tenancy Act came into 
force and thereafter the tenant made an appli¬ 
cation under S. 28 thereof and the Munsif has 
allowed the application and rescinded the decree. 


[ 2 ] The Munsif had power under 8. 28 of the 
Act to rescind the deoree if he was 

“of opinion that the decree or order waa not in confor¬ 
mity with any provision of this Aot other than 
snb-s. (1) oi S. 6 or S. 27." 

The Munsif ha3 interpreted this to mean that 
he is to treat the suit as though wholly governed 
by the provisions of the Aot although the Aot 
was not in force either at tbe time of institution 
of the suit or at the time of the decree. He has 
held that although strictly speaking the decree 
could not be said to have been made on the 
"ground” of existence of arrears of rent, a 
ground which, in S. 3 (l) of the Aot, has been 
now made one of the grounds for eviction, 
nevertheless . as there was a claim for arrears 
and a decree for arrears, he thought that the 
decree was, even on his interpretation, in this 
respect in conformity with the provisions of the 
Act. He has however held that it is not in con¬ 
formity with the provisions of the Act because 
the notice given, as appears from the reoord, 
was not in accordance with the provisions of 
8. 4 of tbe Act which requires at least one 
month’s notice in writing expiring with the end 
of the month of the tenancy. A notioe was sent 
by ordinary post on 30th September and there 
was a registered notice, the receipt whereof 
shows that the notice was refused on 2nd Ooto¬ 
ber. Without going into the question further the 
Munsif has assumed that this shows that at 
least one month’s notice was not in faot given. 

[3] A preliminary point was taken against 
this application in revision on the ground that 
the order of the Munsif under 8. 28 rescinding 
the deoree was itself a decree and was therefore 
appealable to the District Judge. In my opinion 
the contention is not sound. The power given 
under 8. 28 is a speoial and extraordinary statu¬ 
tory power given by the statute and an appeal 
would only lie, in my opinion, if speoial provi¬ 
sions were given by the Aot for an appeal creat¬ 
ing a power. 

[ 4 ] Many points were canvassed before me 
which I do not think it necessary to discuss. In 
my opinion, the special feature of this case iB 
that the decree in question was a consent decree 
and although s. 81 of tbe Aot specially provides 
that nothing in any eontraot between a landlord 
and a Thika tenant after the commencement of 
the Aot shall take away or limit the rights of 
the tenant, by implication there is no bar in the 
case of a contract made, as in the case of this 
consent deoree, prior to the commencement 01 

the Aot. , . 

[ 5 ] In a proper case, it will be necessary to 

consider what exact difference was intended hy 
the Legislature between the provisions of S. 29, 
which deals with rescinding pre-Aot deorees 
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which had not been executed, and 8. 29, which 
deals with pending suits and proceedings in ext- 
cution (necessarily of pre Aot decrees). The 
Utter enjoins the controller on transfer of the 
pending case, 

«to deal with it in accordance with the provisions of 
4hia Aot as if this Act had been in operation on the 
date of iDBtitolion of the suit or proceeding." 

flection 23 also specifically makes a provision 
excluding the operation of 3. 4 (requiring notice) 
whereas no each exclusion is made in S. 29. On 
the other hand S. 23 excludes sub-s. (i) of s. 5, 
(which requires proceedings in ejectment to be 
instituted before the Controller) whereas S. 29 
makes no such exclusion. Section 23 again ex- 
■eludes 8. 27 which deals with appeal, review and 
execution. How this section could ever have 
been thought to have had any bsaring on any 
question of rescinding a pre-Act decree is beyond 
my comprehension, but the fact that these 
exceptions were inserted in S. 28 will in due 
oourse have to be considered in trying to inter¬ 
pret exaotly what 8 .28 means. 

[6] In any view of 8. 23,1 oannot see how it 
can bo said, in view of the provisions of 9. 31, 
that a consent deoree, even if in some points it 
is not in conformity with tho Aot, is not in a 

E reader sense in conformity with the Aot in the 
iew that pre-Act contracts may exist having 
lie effect of barring tho provisions of the Aot. 

[7] The question of whether a consent deoree 
flould be eet aside under 8. 9 b (3), Calcutta House 
Bent Control Order, 1913, was considered in the 
«a$e of Baji Mohammad Ekramal Uaquev. 
Bebati Bhusan Mukherjee, 63 o. w. n. 859, in 
whioh reference was made to previous cases, 
some of which were dissented from. The wording 
of that seotion is of course different from the 
wording of either S 28 or S. 29, Calcutta Thika 
Tenanoy Aot, but the view was held that the 
oonsent decree oould only be set i aside where 
cither the deoree or the proceeding in the suit 
showed that the real ground on whioh the land- 
lord sought eviotion was non-payment of rent by 
the tenant, that is to say, where the tenant had 
^ffroed to a decree being made on a ground 
»hioh was specifically not a sufficient ground 
onder the new Aot |f arrears had been paid up. 
Even applying the principle in the present case 
it would not operate upset the deoree passed. 
The deoree in the cage ms passed on the ground 
that proper notice giving\\t least is days’ notice 
Md been given to the te\ant. There was also 
*hs fact, which has now 'beoome a "ground”, 
namely, that there were arrears of rent. There 
was no agreement by the tenant to overlook the 
«aot that (nil one month’s notice had not been 
■given to him as now required by 8. 4 of the Aot. 
I960 C/41 * 42 


The question of one month’s notice could never 
have been present to the minds of the parties for 
the simple reason that until the Calcutta Thika 
Tenancy Act was passed there never was any 
such requirement of notice. 

[8] Hence for both these reasons I hold that 
the learned Munsif was ia error in bis interpre 
tation of the Calcutta Thika Tenancy Act and 
should not have rescinded the decree. 

[9] It remains to mention one other point 
arising out of decisions in the cases of Moham¬ 
mad Molten v. Boijnath Bojona, !4 o. W. N. 
2S7 : (85 C. L. J. 66) and Murari Mohan v. 
Proltath Chandra, 53 0 . w. N. 610 : (A. I. R. (37) 
I960 Cal 580), where it has been held that before 
a tenant can claim any of the benefits of the 
Calcutta Thika Tenancy Act, he 13 required to 
show that te is a thika tenant within the mean, 
ing of S. 2 (5) of the Act which requires him to 
show that he holds 

“andcr the system commonly known bb ‘Thika’ ‘Thika 
Mssik Dtbandi’, ‘Thika Maslk’ ‘Thika Baa'.u’ or any 
other like system." 

The learned Munsif has simply assumed with¬ 
out further investigation that the defendant 
was such a tenant. It was suggested iu argu¬ 
ment before me that the use of the word 
"eyetem” in S. 3 (iv) shows that the wording as 
used in tbe Act has a somewhat colourless con¬ 
notation and that too much stress has been 
laid iu the oases cited oo the use of the word in 
the definition of thika tenant. The practical 
difficulty seems ts be that nobody but the drafts, 
man apparently knows of any real 'system' and 
therefore it ia a matter of some practical diffi- 
culty for any thika tenant commonly understood 
as such, to show that he is a thika tenant with, 
in tbe meaning of tbe definition It is true that 
on the other ride of tbe pioture, unless some dis¬ 
tinction is made, then all monthly tenants of 
many different kinds of premises whioh nobody 
would think of describing as “thika” tenants 
may bring themselves under the provisions of 
tbe Aot, provided they pat np a suitable shed or 
two on some open space attached to the premises. 
These are matters for the Legislature. I see ns 
reason to differ from the view expressed in the 
cases cited, so that even had I been disposed on 
other grounds to a'low this Bale, it would have 
been necessary to have sent tbe oase bask for the 
learned Mnnsif to see if this particular thika 
tenant could succeed in showing that be belong, 
ed to that apparently rare (if at all existent) 
variety defined in S. 2 ( 5 ) of the Act. 

[10] The result is that this Buie i3 made 
absolute. The order of the learned Munsif rescind¬ 
ing the deoree is set aside. Tbe case will go back 
to him foe disposal in aooordance with the pro. 
visions of S. 28, namely, by transferring it to tha 
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Controller for execution under the Act. I make 
no order as to costs. 

v.R-B. Rule made absolute. 

A. I. R. (37) 1950 Calcutta 322 [G. N. 111 .] 

Das Gupta J. 

Hem Chandra Dutta — Auction-purchaser 
— Petitioner v. Earan Chandra Mete and 
others—Judgment debtors—Opposite Party. 

Civil Rale No. 1635 of 1943, D/- 29th March 1949, 
against order of Munsif, 2nd Court, Alipar, D/- 21st 
September 1948. 

Civil P. C. (1908), O. 21, R 95 — Demolition of 
kutcha huts — Power of oificet delivering posses¬ 
sion. 

Order 21, R. 95 dees entitle the auction purchaser to 
get the property without its being burdened with struc¬ 
tures such as kutcha huts and as a part of delivering 
possession the Court's officer can take down those huts 
provided he does it with due regard to the rights of the 
judgment-debtor, even though the writ uoder 0. 21, 
R. 95 dees not particularly mention the removal of the 
huts: A. I. R. (20) 1933 Cal. 469, Rtl. on ; 18 W. R. 
627 and A. I. R. (21) 1934 Cal. 751, Disting. 

(Paras 3, 4, 12] 

Annotation : (’44-Com.) Civil P. C., 0. 21, R. 95, 
N. 8, Pt. 9. 

Rajendra Bhutan Bakshi and Anil Kumar Milter 

— for Petitioner. 

Bankim Chandra Banerjee and Narendra Nath 
Banerjee — tor Opposite Party. 

Order. — This Rule raises the question wbe. 
ther the Court, in ordering delivery of posses¬ 
sion under 0. 21, R. 95, Civil P. 0.. can order 
removal of the huts standing on the land, where 
the auction-purchaser, who asked for delivery 
of possession, had purchased the land but had 
not purchased the hula. 

[ 9 ] The words of o. 21, R. 95 make provision 
for removing any person who refuses to vaoate 
the property of which possession is to be given. 
Specific provision has not, however, been made 
therein for removal of any structures. 

( 3 ) Reliance is placed by Mr. Bakshi, on behalf 
of the petitioner, on the observations of Rankin 
0. J. in the case of The Government of Bengal 
v. Alimaddin, 57 0 L. J. 41 : (A. I. R (20) 1933 
Cal. 469: 34 Or. L J 816), which though a criminal 
case, did raise this question of the duties of the 
Court’s officers acting under a writ under o. 21 , 

R. 95, Civil P. 0. The question which arose 
there was whether the accused persons had any 
right of private defence against the act of the 
officer in demolishing the huts. The Nazir was 
sent there to execute a writ under o. 21, R. 95. 
The learned trial Magistrate had held that the 
Nazir was not entitled to demolish the struc¬ 
tures and so the plea of private defence was avail¬ 
able to the accused persons. In considering this 
question, Rankin 0. J. said that it cannot be 
said for a moment that because the ordinary 
writ under o. 21, R. 96, Civil P. 0., does not 
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particularly mention delivery of huts, or remo-i 
val of huts, the hut3 cannot be removed. Hial 
Lordship proceeded to observe : 

"The auction-purchaser i 3 entitled to get the property 
without the property being burdened with tho-e hut. 
Asa part of delivering po3Ees;bn, the taking down of 
those hata does not appear to have done with any dis¬ 
regard to any right of the judgment-debtore which they 
had under the proper procedure." 

[4] Even though this decision was in a ori- 
minal case, I have no doubt in my mind that 
this is a dear and good authority for holding 
that o, 21, R. 95, Civil P. C, does entitle the 
auction purchaser to get the property without 
ils being burdened with those huts and that as a 
part of delivering possession the Court's officer 
can take down those huts provided he does it 
with due regard to the right of the judgment- 
debtor. 


[ 5 ] Against this, reliance was placed by the 
learned advocate for the opposite parties on two 
decisions—one in the case of Badlia Gobind v. 
Brijendro Coomar, 18 W- R. 627, and the other, 
a more recent deoision, in the case of Bir Bik- 
ram Kishore v. Raj Kumar Pal, 38 0. w. N. 
1051 : (A. I. R. (21) 1394 cal. 761). 

[6] In the first case, the plaintiff had obtain¬ 
ed a decree in a suit for possession and the ques¬ 
tion arose whether in executing a decree for 
khas possession, the executing Court could direct 
demolition of the building situated on the land. 
As a result of an agreement between the parties, 
the actual order passed was that the defendant 
was allowed two months' time "within which, if 
ho so pleases, he may vacate the land and oarry 
away the material of any buildings thereon,'* 
On the question cf law, whether the executing 
Court has a right to direot demolition the 

opinion was expressed thus : 

"Io oar opinion, it Is hardly within the province of 
the Coart executing a decree to direot that the building 
should bs palled down; that is a matter for the decree- 
holder to oonsider after he ha3 obtained possession. 
Any opposition or resilience for removing out of the 
way by proceedings under S. 223, it win remain open 
to do what he thinks proper in the matter.” 

[ 7 l It is to be noticed that in this case as 
there was an agreement between the parties the 
aotual decision given was not based on this 
expression of opinion. It is further lo be noticed 
as already indicated, that thifl was a deoree for 
khas possession and the decree bad not mention¬ 
ed anything as regards whether the huts should 
be removed or not. 

[8] In the latter case, the head-note run* 


ms • 

"When there are certain Etruolurea on land pnrohas- 
1 in execution of a deoree, such structures not being 
>vered by the sale, there oan be no demolition of the 
metures for the purposes of delivery of po^eeslon 
oder 0.21, R. 95 of the Code which only contemplate} 
imoval of persons refusing to vacate the purchased, 
roperties, i. e. in the present esse the land. 
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Tba possession whioh the Coart will give will be 
mere vacant possession but will not be concerned with 
B ny aot of demolition. Any farther action which the 
porohaier will take will be his own act and must be 
guoh as the law will allow." 

[ 9 ] From the judgment of the Court, however, 
it appears that the decision was not in as wide 
, a language as indicated in the head-note. In 
this case the appellant had prayed for delivery 
of possession by demolition of certain pucca 
structures. The decision of the Court was that 
this prayer for demolition of the pucca structures 
cannot be allowed and after discussing the words 
of 0. 31, B. 85 and 0. 21, R. 95, their Lordships 
proceeded to remark : 

"Nowhere Is it said in the law that the demolition 
of a pucca structure whioh is on the land covered by a 
decree or by a purchase mtde in execution of a decree 
Is necessary In order lo make the possession delivered 
effeotive anl oomplete as actual orkhas possession. The 
prayer for demolition ol the structure has, therefore, 
been rightly refused." 

tiol Thereafter the Court proceeded to men- 
tion the judgment of Rankin 0. J., in the case 
of the Government of Bengal v. Alimaddin, 
57 0. L. J. 41 J (A. I. R. (20) 1933 Cal. 469 I 34 
Or. L. J. 826), as mentioned above, and also the 
case of Badha Gobind v. Brijendro Coomar, 
18 W. B. 527, and said that the view they were 
taking found support in the Couti’s decision in 
the above Weekly Reporter oase. 

Ill] I am unable to see any observation in 
this judgment on the question indicating that 
the observations of Rankin 0. J., in the oase 
referred to above were inoorreot in law. There 
is just a statement that "the observations were 
not pronounoed as a decision on any contention 
to that effect.” As I have already pointed out, 
however, these observations were directly a 
decision on tbs olaim of the right of private 
defence whioh was raised on behalf of the 
accused. 

[12l Tho position, therefore, is that the deci¬ 
sion of the Court in the oase of Bir Bikram 
Kiehore v. Raj Kumar Pal, 98 o. w. n. 1051: 
(A, I. B. (21) 1931 cal. 751) was on the question 
of demolition of a pucca struotnre and as I have 
already pointed out in dealing with the question 
the Court, at least in two parts of its judgment, 
laid stress on the word "pnooa". The decision 
of Rankin 0. J. was as regards kutoha huts. 
In the present case, the structures on the land 
are admittedly kutoha, On oonsideration of all 
these oiroumstanoes, I have no hesitation in 
respectfully following the view of law whioh 
was laid down by Rankin 0. J„ in the case of 
the Government of Bengal v. Alimaddin, 57 
O.L.J. 41 ! (A.I.B. (20) 1933 Oal. 469 ! 81 Or. L. J. 
826). 

[ 18 ] Aooordingly, in modi&oation of the order 
of the learned Mnnsif, I direot that the peti¬ 


tioner will obtain delivery of possession of the 
land after demolition of the huts, if necessary in 
case the opposite parties refusa to remove the 
huts within a reasonable time. The opposite 
parties are allowed time till let octobir 1949, 
for removing the buts. If that is not done, the 
Court will direct removal by tbe Court's Officers 
who may be entrusted to give delivery of posses¬ 
sion under o. 21 , B. 95, Civil P. C. The Court 
will not direot any delivery of possession to be 
made before 1st October 1949. If before that 
date, the opposite parties do not vacate the land, 
the Court should, in directing delivery of 
possession under o. 21, B. 95, Civil P. 0,, pass 
suoh orders as may be necessary for removing 
all persons from tbe property and also for 
demolishing the bats. 

[14] I make no order as to costs. 

D.B R. Order accordingly. 


k. I. R. (31) 1950 Caloutta 323 [C. N. 112.] 
Lahibi and Goha JJ. 

Naresh Chandra Bay and others — Defen. 
danti—Appellants v. Dhirendra Nath Dey — 
Plaintiff—Respondent. 

A. F. A. D. No. 2095 ol 1915, D/ 3-3 1950, against 
deoree ol D. J., Howrah, D/- 5-9-1945, 

(a) Transfer ol Property Act (1882), S. 100 — 
Charge for payment ol rent. 

Where by a /aminnama a share of J’s pafni inte¬ 
rest is made seourity lor the payment of money to B 
in respect ol the darpatni rent, the oontiaot amounts 
to a charge within S. 100. [Para 6] 

Annotation : (’50-Com.) T. P. Aol, S. 100, N. 12, 

Pt. 1. 

(b) Tenancy Laws-Bengal Tenancy Act (VIII 
[8] of 1885), S. 168-A (1) (a)—Charge for payment 
of rent—Charge, il can be enforced. 

Where A took settlement of one-sixth of the poltti 
of B in dar patni right and, having in the said pain* 
one-third share, executed a jaminnamu by which ha 
purported to oreate a oharge upon his one-sixth share 
in tho palni for rent ol the dar-palni and the question 
was whether in a snit by B for recovery ol arrears ol 
rent in respect of the dar-pa'ninama S. 163A was a 
bar in the way of B in enforcing the chargo : 

Held, that no attachment of A's pafni Interest being 
neocssary in execution of tbe decree whioh would be 
obtaiued by B with declaration ol a oharge, S. 168A 
ooold not stand In the way of B In enloroing tbe con- 
traot upon the jaminnama. [Para 7] 

Apurbadhan Mukhirjee —for Appellants. 

Paresh Nalh Mukhirjee -lor Respondent. 

Guha J.— This appeal by the defendants 
arises out of a suit for reoovery of arrears .of 
rent in respeot of a dar-patni jama. By a sub¬ 
sequent amendment of tbe plaint, tbe plaintiff 
prayed for a declaration of a oharge upon the 
defendant’s one-sixth share in the superior paini 
in terms of a Jaminnama for seouring the pay. 
ment of the dar patni rent. 
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[ 2 ] The facte whioh are not in dispute are 
briefly as follows: 

[3] The father of the defendants took settle¬ 
ment of one-sixth share of the patni of the plain¬ 
tiff in dar palm right upon a potta executed in 
1326 B 3. In the said patni the defendants’ 
father had also one-third ehare and on the same 
date as the date of the dar-patni potta he exe. 
cuted a jaminnama by whioh he purported to 
create a charge upon his one-sixth share in the 
patni for rent of the dar-patni in dispute. By 
his amendment of the plaint, the plaintiff want¬ 
ed to make one-sixth share of the defendants in 
the patni liable for his dues in respeot of the 
present suit. 

[4l The defence inter alia was that the pro- 
vieions of 8. 168-A, Bengal Tenancy Act, stood 
in the way of the plaintiff in enforcing the con¬ 
tract entered into between the parties upon the 
jaminnama. 

[6l The trial Court decreed the suit in part 
upon the finding that the plaintiff would get a 
decree for the amount olaimed without any 
charge upon the patni interest of the defendants 
for the realisation of the dues and that the 
plaintiff would be entitled to exeoute the decree 
against the defaulting tenure ooly. Against this 
decision the plaintiff preferred an appeal before 
the District Judge of Howrah. This appeal was 
successful. The decision of the trial Court was 
modified and the plaintiff’s suit was deoreed in 
full. In the opinion of the Court of appeal below, 
8. 168 -A, Bengal Tenancy Aot, was not a bar to 
the enforcement of the charge provided for in 
the jaminnama. Against this deoision the de- 
fendants have preferred this appeal. 

[6] It has been contended before us by Mr. 
A. D. Mukherji on behalf of the appellants that 
upon a proper construction of the jaminnama 
it did not oreate a oharge and we have been 
taken in this connection through the various 
provisions of the jaminnama. As regards this 
contention, it may be observed at the outset that 
in the Courts below it was oonceded on behalf 
of the defendants that the jaminnama did 
create a charge. Be that as it may, upon con- 
sidering the terms of the dooument oarefully we 
have reached the conclusion that a oharge was 
oreated by the jaminnama. The terms of the 
document come within the clear words of B. 100, 
T P. Act. It is clear from the reoitals of the 
dooument that a certain share of the defendant’s 
patni interest was made security for the pay- 
ment of money to the plaintiff in respect of the 
darpatni rent. The contract accordingly amount- 
ed to a charge, as has been found by the Courts 
below. As the contraot amounted to a oharge, 
no attachment would be necessary in execution 
of the deoree, as pointed out by the Court of 


A.I.B. 

appeal below. No attachment of the defendants’ 
patni interest will be necessary in exeoution 
of a decree with declaration of a charge, if any 
such deoree is passed in favour of the plaintiff. 

[7] The next point for consideration is whe- 
ther in these circumstances 8. 1684, Bengal 
Tenancy Aot, stands in the way of the plaintiff. 
It is contended on behalf of the appellants that 
3.163A stands as a bar in way of the the plaintiff 
in enforcing the oontraot upon the jaminnama, 
Section 163-A (l) (a) lays down that notwith- 
standing anything contained in any oontraot a 
decree for arrears of rent due in respect of a 
tenure or holding, whether having the effeot 
of a rent decree or money deoree, shall not be 
exeouted by the attaohment and sale of any 
property other than the entire tenure or holding 
to whioh the deoree relates. In the present case, 
as has been observed before, no attaohment of 
the defendants’ patni interest will be necessary 
in exeoution of the deoree obtained by the plain¬ 
tiff with declaration of a oharge. Now the ques- 
tion is whether in these ciroumstances 3.168-A 
(l) (a) cm defeat the right of the plaintiff. In 
our opinion the answer should be in the nega¬ 
tive. As pointed out in the case of Pratul 
Chandra v. Naresh Chandra, 60 0. W. N. 655 : 
(A. I. R. (33) 1916 oal. 498) as 8. 168-A is an 
enoroaohment on the rights whioh the landlord 
deoree-holder had under the ordinary law the 
ambit of that seotion ought not to be extended 
beyond what is warranted by its aotual langu¬ 
age. In B. 168-A (l) (a) the words used are 
" attachment and sale In the present case 
there will be no attaohment and on a plain 
reading of the section, therefore, it would appear 
that it will not stand in the way of the plain- 
tiff. Mr. A. D. Mukherjee on behalf of the 
appellants has, however, drawn our attention to 
certain observations of Mukherjea J. in the oa3e 
of Anil Kumar v. Roy Biman Behari, 48 
0 . W. N. 344 : (A. I. R. (3l) 1944 Oal. 210). He 
has laid particular stress upon the following 

passage in the judgment of Mukherjea J : 

"The intention ol the Legislature waB obviously to 
prevent the sale of any property belonging to ine 
judgment-debtor other than the tenure in «»out ion 
of a rent deoree. An attaohment oomes within tbe 
prohibition of the seotion only so far as it is a neces¬ 
sary step to the sale of the property." 

Relying upon this passage Mr. Mukerjoe oon- 
tends that the primary intention of the Legis- 
lature in enaoting B. 168-A being to prevent the 
sale of any property of the judgment-debtor 
other than the tenure, in the present oase as 
well, whioh is one of s»le without attaohment of 
the defendants’ patni interest, 8. 168-A will be 
applicable. This contention appears to us to De 
without muoh substanoe. In the passage in 
question upon whioh suoh strong relianoe has 
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been placed by Mr. A. D. Mukherjee, ifc appears 
that the word " sale ’’ was used in a somewhat 
broad sense, as certain other passages of the judg- 
ment will show. It is significant that in S. 168-A 
the relevant words are " attachment and sale ” 
and not “ attachment or sale. ” As pointed out 
in the case in Anil Kumar v. Ray Biman * 
’ Behari, 48 o. W. N. 344 : (a. I. B. (3l) 1944 cal. 
340 ) referred to above, the words have been taken 
verbatim from 3. 51 (b), Oivll P. 0., the latter 
part of the clause, namely, “ by sale without 
attachment of any property ” being not repro¬ 
duced in 8. 169-A, Bengal Tenanoy Aot. The 
omission of those'word9 “by sale without attach, 
ment of any property” is significant and it 
seemed to imply that it is only that mode of 
execution, namely, by attachment and sale, 
whioh is affected by 8. 168-A, Bengal Tenancy 
Aot. Section 168-A has to be oonstrued striotly 
and upon such strict construction the present 
oase does not, in our opinion, come within the 
misobief of that seotion. That being so, 8. 168 -A 
oannot eland as a bar in the way of the plaintiff 
in enforcing the contraot upon the jaminnama. 

[8l In the result, the deoision of the Court of 
appeal below is upheld and this appeal is die- 
missed with oosts. 

[9] The deoree, however, will be drawn up 
by the Court below according to Form No. 
5-A of Appendix D, Oivil P. 0., so far as is 
praotioable. 

\ 

Lahlrl J.—I agree. 

v.B.B. Appeal dismissed. 


4.1. B, (87) 1980 Calcutta 328 (0. N. 113.] 
G. N. Das and Gdha JJ. 

Ketaki Banjan Banerjee and others—Judy, 
ment-debtors—Petitioners v. Bipradas Mukher . 
jee—Decree-holder—Opposite Party. 

Civil Rale No. 917 of 1949, D/-8th Augu9t 1949. 

Civil P. C. (1908), 0. 41, R. 6—Security — Suffi¬ 
ciency — Determination of, if Judicial act — Civil 
P. C. (1908), S. 145. 

Determination of the sufficiency or otherwise of 
leourlty offered by the partite Ii a judicial aot and moh 
aothaetobe performed judicially. Mete'acceptance of 
the report of a ministerial officer on the point without 
applying the jndloial mind to the ooneideratlon of the 
various (acton bearing on it oannot bi said to be a 
proper or adequate performance of a jndloial aot. 

(Para 3] 

Annotation : (‘44-Oom.) 0. P. 0., S. 145, N. 4: 
0. 41, R. 0, N. 4. 

Atul OhandraQuplaand OhandraNaroyanLaVt— 

tor Petitioners. 

Apurbadhan Mukherjee and Amiya Kumar Mukhtr - 
jet— (or Opposite Party. 

Gaha J. — This rule at the instance of judg. 
ment-debtors is directed against certain orders 
passed by the learned Additional Subordinate 


Judge of Asansol in Title Execution case no. 43 
of 1948 arising out of Money Suit No. SO of 1944 
brought by the plaintiff opposite party for reco¬ 
very of B9. 29,995-10-6 and for certain other 
reliefs. That suit was decreed by the learned 
Additional Subordinate Judge of Asansol in 
part for Ba. 26,666-9-3 with proportionate costs 
and also for half the share of the profits of 
the “Master Engineering Concern” a partner¬ 
ship business. An appeal (Appeal from original 
Decree No. 334 of 1947) against that decree prefer¬ 
red by the present petitioners is pending in this 
Court. After the filing of that appeal, the judg. 
ment-debtors-petitionera filed an application in 
this Oourt for stay of tbe execution of the decree 
on the grounds inter alia that the plaintiff- 
opposite party was in embarrassed oircumstancsB 
and an order was passed on 27th February 1948, 
by this Court permitting the opposite party to 
withdraw the money deposited in tbe lower 
Oourt provided that he furnished security to the 
satisfaction of that Oourt. Pursuant to that order 
the opposite party offered to give personal 
seourity to the extent of Bs. 29,512.14-3 and 
this was accepted by the learned Subordinate 
Judge. The judgment-debtors were dissatisfied 
with that order of tbe learned Subordinate 
Judge, their contention being that tbe order of 
this Court on 27th February 1948, meant seou- 
rity in immovable property and not personal 
seourity and they moved this Court once again 
(Oivil Buie NO 809/48). The rule was made abso¬ 
lute by this Court on 10th May 1949 on the follow¬ 
ing term amongst others: 

“If the decree-holder opposite party wishva to with¬ 
draw the money deposited in Court, ho may be allowed 
»o do so on furnishing security in immovable property 
to the satisfaction of the Court below.” 

Thereafter the opposite party submitted a draft 
joint seourity bond in the lower Court along 
with one Jagadish Chandra Mukherjee in pur. 
ported compliance with the above mentioned 
order of this Court and tbe Sheristadar waB 
direoted to obeck tbe bond and report to the 
lower Oourt. On 3cd June 1949 the judgment- 
debtors filed a petition before the lower Court 
raising various objections to the acceptance of 
the seourity bond offered by tbe deoree-holder, 
one of the objections beiog that the value of the 
properties offered as security did not exosed 
Bs- 6 , 000 . The Sheristadar submitted a report to 
the Court stating that the sureties were 
“quite aolvont and fit to stand aa mob lor Rs. 30,000 
and reoommendiog that the draft aeoarity bond might 
be aooepted. ,, « 

Thereupon the learned Subordinate Judge took 
up the seourity matter for hearing on llth June 
1949 and overruled most of tbe objections of the 
judgment-debtors. It iB necessary for our present 
purposes to quote one passage from the order 
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(iated 11th June 1919) of the learned Judge. It 
ruos as follows: 

‘‘Secondly, it is contended that properties are insnffi- 
cinet. The Sberistadar tested the properties and he 
found that they are valued at about Rs. 30,000 whioh 
are sufficient for the present purpose." 

Ultimately the draft bond was approved by the 
learned Judge and the decree-holder was directed 
to get it written on duly stamped paper and 
registered (vide Order I*o. 28 dated 17th June 
1949). 

[2] It i3 against the orders referred to above 
viz., Order no. 24 dated llth June 1949 and 
Order No. 28 dated 17th June 1949 that the 
present rule has bsen obtained by the judgment- 
debtors. It has been contended on their behalf 
that the learned Judge did not consider properly 
the objections urged on their behalf and that he 
has failed to exercise hia jurisdiction properly by 
simply accepting the Sherietadar's report about 
the valuation of the properties offered as secu¬ 
rity. On going through the records we are of 
opinion that the grievance of the petitioners is 
not without substance. Determination of the 
sufficiency or otherwise of security offered by 
the parties i9 a judicial act and suoh act has to 
be performed judicially. Mere acceptance of the 
report of a ministerial officer on the point 
without applying the judicial mind to the con¬ 
sideration of the various factors bearing on it 
oannot be said to be a proper or adequate per¬ 
formance of a judicial act. The judgment- 
debtors had in their petition dated 2nd June 1949 
before the lower Court raised various objections 
to the acceptance of the security bond. Refer¬ 
ence may, in this connection, be made specially 
to Paras. 4, 5, 6 and 7 of that petition. There i3 
some reference to these objections in the Sheris- 
tadar’s report dated 30th May 1949. These objec¬ 
tions were elaborated further in paras. 16 and 19 
of the revision petition filed in this Court on 
22 nd June 1949. The order of the learned Jadge 
makes it abundantly clear that he did not deal 
with these objections in a manner which can be 
said to be adequate or proper and as such we 
are unable to uphold that order. 

[3] In the result, this rule is made absolutei 
the orders in question are set aside and the case 
is remitted to the lower Court. The learned 
Judge is directed to come to a proper decision 
on the question of the adequacy or otherwise of 
the seourity offered by the decree-holder. His 
attention is drawn specially to Paras. 4, 6, 6, 
and 7 of the objection petition filed by the judg¬ 
ment-debtors on 2nd June 1949 as also to Paras. 
16 and 19 of the revision petition filed in this 
Court on 22nd June 1949. The parties should be 
given reasonable opportunity to adduce suoh 
evidence, oral or documentary as they desire. 


[4] There will be no costs of this rule. It is 
desirable that the security matter should be dis. 
posed of a3 speedily as possible. 

[5] Let the records be sent down as scon as 
possible. 

G. N. Das J— I agree, 
v r.b. Buie made absolute. 


A. I. R. (37) 1950 Calcutta 326 [C . N. 114.] 
Harries C. J. and Sarkar J. 


Aswini Kumar Bhandari—Petitioner v. 
Anukul Chandra Bhaniari and others — 
Opposite Party. 

Civil Revn. Appln. No. 682 ol 1949, D/- 3rd February 
1950, made by Sub J., 2nd Court, Howrah, D/- 19th 
April 1949. 

Civil P. C. (1908), O. 16, R. 1-Application for 
issue of summons—Stage for. 

A party is entitled as of right to a summons so long 
as the application is made after the Institution of the 
suit and before it is decided. It does not matter that 
the application is made at a late stage of the proceed¬ 
ings. The Court must grant the application though It 
need not adjourn the hearing for the attendance of the 
witness summoned. [Paras 5, 8] 


Annotation: ('44-Com) Civil P. C„ O. 16, R. 1, 
N. 6, Pts. 1, 2, 3. 

Rabindra Nath Bhattacharj’.e —tor Petitioner. 

Sarat Chandra Jonah and Binode Behari Haidar 

—for Opposite Party. 

Harries C. J—This is an application for 
revision of an order made by a learned Sub¬ 
ordinate Judge refusing to allow certain signa¬ 
tures to be examined by an expert and further 
refusing to summon the expert to give evidence 
at the cost of the petitioner. 

[ 2 ] The plaintiff desired that the genuineness . 
of certain signatures should be considered and he 
applied that an expert should be summoned by 
the Court to examine the signatures and report 
thereon. This petition was refused as it was a 


lated on©. 

[ 3 ] The plaintiff then applied that a summons 
ould be served by the'-Oourt on a Mr. Bonnet 
Calcutta who is a hand-writing expert to appear 
Court and give evidence as to the genuine- 

.as or not of the signature or signatures m 
lestion- The plaintiff asked for the summons to 
i issued at his expense; but the Court refused 
issue the summons on this witness because the 
jplication was made at euch a late stage: 

[ 4 ] The power of a Court to issue summonses 
witnesses to attend to give evidence is dealt 

ith in o. 16, B. 1. The rule is as follows: 

“At any time after the suit is Institute!, the parties 

persons whose attendance la required eitba g 
idence or to prodace documents. 

[ 6 ] It has been held that a party is entitled, 
i of right to a summons so long as the applioa-l 
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tion is made after the institution of the suit and 
before it is deoided. Ithi3 further been held that 
it does not matter that the application is made 
at a late stage of the proceedings.. The Court 
muet grant the application though it need not 
adjourn the hearing for the attendanoe of the 
witness summoned. 

[6] In the case of Krishna Churn v. Prolab 
Chunder, 7 oal. 660, it was held by a Bench of 
this Court that in all casesin which parties apply 
for a summons to compel the attendance of wit* 
nesses, or a summons to produce documents, or 
apply to have a document sent for under 8. 137, 
Civil P. C., the Court ought not to refuse suoh 
application, merely because in its opinion the 
witnesses cannot be present, or the documents 
cannot be produced, before the termination of 
the trial. 

[7] In Bhigwit Das v. Dtvi Din, 16 ALL. 
218; (1891 A. W. N. 45), a Banoh came to the 
same conolasion. In that case they held that 
where a person making an application to a civil 
Court for witnesses to be summoned has negli. 
gently or with intention to delay the hearing 
postponed the making of his application for a 
summons until a time when it would be impos¬ 
sible to obtain the attendance of the witnesses at 
the hearing, the Court might properly refuse to 
adjourn the hearing, but nevertheless it would be 
the duty of the Court to order the summons 
asked for to issue. 

[8] Prom these authorities it is clear that the 
Court below should have issued the summons 
though it was not bound to adjourn the date of 
the hearing whioh had beon fixed for 36th April 
1949. Unfortunately, however, the Odurt refused 
to issue the summons. 

[9] In the result, therefore, tbis'petition must 
be allowed and the order of the learned Judge 
flot aside. The records must be returned forth, 
with to the lower Court and the parties should 
attend before that Court on Wednesday, 8th 
February i960, when the learned Subordinate 
Judge should issue the summons asked for by the 
plaintiff and fix a date for hearing. 

[10] The rule is made absolute in these terms 
with costs, 

[ill Let the counter affidavit filed in Court 
today be kept on the reoord. 

Sarkar J.—I agree. • 

D.B.R. Buie male absolute. 


A. I. B. (37) 1980 Calcutta 827 [0. N. 116 .] 

Chunder and Guha JJ. 

Bhupati Qhosh—Appellant, v. The King. 
Criminal Appeal No. 189 ol 1919, D/- 23-11-1919. 

(a) Criminal P. C. (1898), S. 367-Appreciation of 
evidence —Evidence Act (1878), S. 157, 
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The evidence of witnesses who cime several hoars 
after the ojourreace has ordinarily got to be excluded, 
being of nj corroborative value. [Para 3] 

Annotation: ('49 Com.) Criminal P. C., S. 867, N. 6; 

(‘48Man.) Evidence Act, S. 157 N. 4. 

(b) Criminal P. C. (1893) S. 297 — Non-direction. 

Where the judge tells the jnry what the public pro¬ 
secutor and the pleader for the defence had said without 
any direction 83 to what the Judge had to say the charge 
is bad. (Para 4] 

Annotation: ('49 Com.)Cr. P.C.S 297 N. 9,10, *1,12. 

S. S, Mukherjee _for Appellant. 

N. K. Sen —for the Crown. 

Chunder J.—This is an appeal against the 
conviction and sentence of the appellant under 
S. 395 , Penal Code. Briefly, the fails are that 
there was a dacoity in the bou 3 eof the complain, 
ant Jiten. There were three other inmates in 
the house, of them P. W. 2 is said ti have fain- 
ted and.P.W. N 08 . 3 ;and 4 were two ladies. P.W. 
Nos. 6 , 7 and 8 are three neighbours who came 
the next morning some hours later. 

[2l As the learned Magistrate's order sheet 
seems to show, be considered that the publio 
prosecutor bad good reason to think that 
P. Ws. N03. 6,7 and 8 will not be witnesses of 
truth, but as the defence wanted them to be 
tendered for oross.examination, he directed 
that they should be so tendered, purporting to 
follow a deoision of this Court, and at the 
same time when oalling upon the publio pro- 
seoator to do so he gave him an opportunity to 
oross-examine these witnesses later, 

[ 3 l Mr. Mukherjee, appearing for the defence, 
has rightly pointed out that the learned Magis. 
Irate could have saved himself all the trouble 
and the complication he had later oreated in 
bis charge if he bad exoluded all this evidence. 
It is clear that his oharge as to bow the evi- 
denoe of hostile witnesses should bo valued is 
not at all happy. What the learned Judge did not 
notice was that the evidence of these. witnesses 
was really not relevant. To be evidence of 
oorroborative value "It must be at or about 
the time of the ooourrenoe" whioh means that 
the evidence should be by persons who had 
heard the occurrence before there was sufficient 
time for oonoootion. That is the criterion. The 
evidence of witnesses who came several houiB 
after the occurrence may be very interesting as 
village gossip, but is not ordinarily proper 
evidence over whioh a Court should spend its 
time. Suoh evidenoe has ordinarily got to be 
exoluded. 

[ 4 ] In the re-trial we are going to order, the 
learned Judge will exolude the evidenoe of all 
these three witnesses. Mr. Mukherjee has right¬ 
ly controverted about the hopeleB3 way in 
whioh the learned Judge haa dealt with the evi. 
denoe of identification and, if we may add, 
really the whole case in his oharge. What ha 
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baa done is he ba3 begun telliDg the jury in 
sentences after sentences of what the Public 
Proseculor had said and then after exhausting 
their patience he must have exasperated them 
by repeating to them in a succession of sen¬ 
tences of what the learned pleader for the de- 
fence had said and then left the jury without any 
direction as to what the learned Judge has to 
say* As a charge, the charge is hopeless and 
could not under any possible circumstances 
Lave given any help to the jury in deciding th6 
case. It is, therefore, necessary that the case 
ebould be retried and in view of this we refrain 
from pass.ng any opinion whatsoever on the 
merits of the case, excepting to point out that 
there should be some explanation for the non- 
c-xamination of Laksbmi Narajan who appears 
to have bsen examined by the committing 
Magistrate. 

[5] The conviction and sentence of the appel¬ 
lant are set aside and the case is remanded for 
retrial by some other Judge selected by the 
Sessions Judge. 

[6] The appellant will continue in the sam6 
bail. 

Guha J. — I agree. 

D.H. Retrial ordered. 


A. I. R. (37) 1960 Calcutta 328 [ C . N. 116.) 
B. P. Mookebjee and Lahiri JJ. 

Shaikh Mongal — Plaintiff—Appellant v. 
Pure Dishargarh Colliery Co. and others— 
Respondents. 

A. F. A. D. No. 462 of 1914, D/- 8th February 1950, 
against decree ol 8ub-Julge, Zillab Burdwan at Asansol, 
D/- 7tb December 1943. 

Civil P. C. (1908), S. 100_Mixed question of law 
and fact—Nature of possession. 

The question whether the acts of the defendants 
complained of by the plaintiff amount to dispossession 
of the plaintiff or constitute mere isolated acts of 
trespass is a mixed question of law and fact which can¬ 
not be deolded without fresh evidence and hence a 
new plea involving such a question cannot be allowed to 
te raised for the first time in second appeal. [Para 7] 

Annotation* l'44-Com) Civil P. C., Si. 1G0-101 
N. 57 Pt. 1. 

Dr. Nares Cha'idra Sen Gupta, Mahendra Nath 
Ultra and C. F. All for Azirul Islam-lor Appellant. 

Amaundra Nath Bose and Jagadish Chandra 
Ghost —lor Respondents. 

Lahiri J _This is an appeal by the un¬ 

successful plaintiff in a 6uit for recovery of 
damages and mesn9 profits for mischief and 
wrong done to bi3 land by the defendants. The 
plaintiff’s case in the plaint i3 that under defen. 
dant 3, Apcar Collieries Limited, who are 
the taluqdats of mouza Sitarampur, the plain, 
tiff is an occupanoy raiyat in respect of 14 plots 
of land enumerated in the plaint. Defendant 3 


gave a mining lease of the underground 
rights to defendant a, New Birbhnm Coal 
Company Limited and defendant 2 in its turn 
granted a Eub-lease in favour of defendant A 
Pure Dishargarh Colliery Company. The plain- 
tiff 3 case is that th6 defendants for the purpose 
of carrying on their colliery work erected a 
bungalow on one of the plots, laid tram lines 
on other plots, for the purpose of oairying coal 
and made roads by throwing cinders. The 
plaintiff farther alleges that the defendants 
carried on their mining operations in such a 
way a3 to cause subsidence of one of the plots. 
The plaintiff filled np the subsidence with earth 
bat defendant 1 opened an airahaft on that 
plot by removing the earth. The plaintiff ac¬ 
cordingly claimed damaje9 to the extent of 
R3. 600 for the purpose of reconditioning the 
land and makiDg the land fit for cultivation, 
and also a sum bi. 195 as mesne profits. 

[?) The suit was contested by defendants! 
and 2 inter alia on the allegation that the suit 
was barred by limitation, that the plaintiff had 
no title to the sait lands, and that the defen¬ 
dants did not encroach upon the plaintiff’s 
land, ror rendered it unfit for cultivation, and 
that the defendants never agieed to pay any 
compensation to the plaintiff for any wrODg, 
as alleged in th9 plaint. 

[3] The learned Monsif who tried the suit 
found that the plaintiff had title as an cocn- 
pancy raiyat to all the plots of land enumerated 
in the plaint.and that the aots alleged by the plain¬ 
tiff were done by the defendants, but the trial 
Court dismissed the suit upon the finding that 
the acts complained of were committed beyond 
the peri id of limitation. The trial Court took 
the view that the Article of the Indian Limita¬ 
tion Act applicable to the faots of this ca3e 
would be Art. 36 under which the period of 
limitation was two years from the date when 
malfeasinoe, misfeasance or nonfeasance took 
plaoe. 

[ 4 ] On appeal by the plaintiff, the lower 

appellate Court has affirmed the deoision of the 
Court of first instance upon the findings that the 
tram lines, pathway, bungalows and other offices 
were on the land since the time of the defendant 
and that defendant 2 male the air-shaft at least 
ten years ago. . 

[6] It is in evidence in this case that 
defendant 3 granted the lease to defendant 
2 in the year 1833, and defendant 2 gran'ed the 
sub-leaee to defendant 1 in the F eftr ^24. So 
upon the abuvo mentioned findings arrived at 
by the Court of appeal below, It is quite dew 
that the wrongful acts alleged by theplaintiH 
took place long before the period of limitation 
prescribed by Art. 36. 


1930 Shbee Kibsen v- The 

[6] Against that decision of the lower ap¬ 
pellate Court, the present second appeal has 
been filed by the plaintiff and Dr. Sen Gupta 
appearing in eapport of the appeal hae argutd 
that the aots complained of by the plaintiff ia 
the plaint come under 8. 23, Limitation Act, 
because they are in the nature of continuing 
wroDga In support of this contention, Dc. Sen 
Gupta hae placed before ue various authorities 
Bhowiog what are said to be oontiuuiDg wrongs 
within the meaning of 6. 23, Limitation Aot. 
Amongst other authorities, Dr. Sen Gupta 
places before us the decision of the Full Benoh 
of the Lahore High Coort in Khair Maham- 
mad Khan v. if t. Janrut, 1911, o. 42: (A. 1. R. 
(27) 1940 Lab. 369 ) where it hae been said 
that in considering whether a particular act 
complained of oocstitutes a continuing wrong, 
it is necessary to keep in mind the distinction 
between an injury and the effects of that injury; 
where the injury complained of is oomplete on 
a certain date, there is no continuing wrODg 
even though the damage caused by that injary 
might oontinae; if however the aot ia suoh that 
the injury itself is continuous, then there ia a 
continuing wrong and the case is governed by 
B. 23. This principle was also laid down by this 
Court in Brajendra Kishore v. Abivl Basac, 
22 C. L. J. 283 at p. 2s9 : (A. I. R. (3) 1916 
cal. 761), where it has been stated that there is 
a real distinction between continuance of a 
legal injury and the oontinuance of the injurious 
effects of a legal Injury. 

[7l The point raised by Dr. Ben Gupta was 
not raised by the plaintiff in any of the Ooorts 
below, and although Dr. Ben Gupta now makes 
out the case that the aots complained of con. 
stitutei isolated aota of trespass, they did not 
amount to dispossession of the plaintiff and 
themselves constituted a continuous legal injury, 
it is impossible to say in the absenoe of any 
evidence whether the aots complained of were 
ceally of that nature. Moreover, the lower 
appellate Court hae found that acoording to the 
admission of the plaintiff, he has been dispos¬ 
sessed from the plaint lands; the plaintiff admits 
at p. 13 of his deposition that he recovered 
possession in all the plaint plots, exoept plot 
Ho. 100 , after the institution of this suit. Upon 
this finding, it is diffioult to hold that the aots 
complained of by the plaintiff did not amount 
to dispossession, bat merely to isolated aots of 
trespass In this view of the matters as the 
point raised by Dr. Sen Gupta is a mixed ques. 
tion of law and faot it 0 in not be decided with, 
out fresh evidenoe, and we cannot allow 
the appellant to raise this mixed question 
of law and faot for the first time in second 
appeal. 


State (Roxburgh J,) Caloatta 82&> 

[8] This appeal is accordingly dismissed with 
coats. 

R. P. Mookerjee, J—I agree. 

D.R.R, Appeal dismissed. 

A, I. R. (37) 1930 Calcutta 329 [C. N. 117.] 

Roxburgh J. 

Shut Kisstn Khsltri—Accused—Petitioner 
v. The State. 

Criminal Revn. No. 5 of 1950, D/• 23rd February 
1950. 

Motor Vehicles Act (1939). S. 112-Mstor Vehi¬ 
cles Rules, R. 174 (d)— Cab with defective meter 
produced for renewal of certilicate—Producer il 
can be convicted for use of defective meter. 

Mere production of a cab with a meter attached for 
renewal o’ a certificate of fitness does no! amount to 
an user within the meaniDg of R. 174 (d). Hence where 
the evidenco merely 9 hows that tho defective meter 
was produced on the cab at the time the cab was 
brought for renewal of the certificate, conviction for 
user of a defective meter cannot be substained. 

[Paias 4,61 

Annotation: ('46-Man.) Motor Vehicles Act, S. 112, 
N. 1. 

J. M. BawjH— for Petit : oner. 

Bibhuli Bhusan Das Qupta— tot the State. 

Order.— This is a rule against an order of 
conviction under 8 . 112 , Motor Vehiolee Act, read 
with R. 183 (d), Motor Vehicles RuIcb, 1940, 
and sentence to pay a fine of R3. 20, in default 
seven days’ rigorous imprisonment. The appro¬ 
priate rule is in faot not 180 (d) but 174 (d). 

[ 2 ] The faoks are that the taxi R. L. T. GG9 was 
produced before the Motor Vehioles Department 
for renewal of the certificate of fitness ae requi¬ 
red by s. 38, Motor Vehiolee Act. On test, the 
taxi meter was found to be defective, register¬ 
ing one anna per mile in excess. The polioe 
thereupon prosecuted tbe owner and the driver. 
The driver was aoquitted and the owner has been 
oonvioted and has moved this Court. 

[8] The driver was acquitted on the ground 
that it was not proved who had produoed the oar, 
an omission whioh surely the Magistrate himself 
ought to have noted and should have been re. 
medied. However the owner now objects that 
he ought not to be convioted, on the evidenoe, 
for a breaoh of the rule whioh runs as follows: 
"No taxi-meter whioh is in any way defeotiva 
shall be used upon a motor oab.” 

[4] It 86ems to me that it cannot be said that 
mere produotion of a cab with a meter attached 
for renewal of a certificate of fitness amounts 
to an user within the meaning of the role. An; 
owner of an old cab who may be doubtful as to 
whether it will really pass the test of fitness ia 
surely entitled to take his oab to the authorities 
for the certificate and it is for them to pass it 
or not after teat. Mere taking ia not user 0 ! tha- 
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cab or a meter as such within the meaning of 
the rule in my opinion. 

[5] It might have been possible to found a 
conviction in this case on the grounds that from 
the nature of the circumstances, the nature of the 
taxi meter, the nature of the defect, the defect 
could not have occurred suddenly as the car 
drove through the gates of the Motor Vehicles 
Department and that the defect must have been 
present for sometime previous, and if evidence 
had been given that the car had been used as a 
taxi cab, shall we say, within an hour or two 
prior to its being brought to the department. On 

,these facts a conviction might have been founded, 
but I do not think that in the circumstances in 
this case, the evidence merely being that tho de. 
footive meter was produced on tho oab at the 
time tho oab was brought for renewal of the cer- 
ti6oato, oonviotion for user of a defective meter 
can be sustained. 

[6] The rule is accordingly made absolute. 
The couviotion and the sentence are set aside. 
The fine, if paid, shall be refunded. 

v.b.b, Rule made absolute. 


A. I. R. (37) 1950 Calcutta 330 [C . N. 118.] 

Sen J. 

Jatindra Hath—Accused—Petitioner v. Man. 
indra Nath and another — Complainant — 
Opposite Party. 

Criminal Rovn. No. 608 of 1949, D/• 21at Novem¬ 
ber 1919. 

(a) Penal Code (1860), Ss. 268, 290 — Public 
nuisance—Clandestine prostitution. 

Before any finding can be arrived at that a publio 
nuisance baa bean committed the elements contained In 

5. 268, Penal Cole, mu -tbe eitablisbed. Common iDjary, 

danger or annoyance mentioned in the section must bo 
to the public at large dwelling In the vicinity and not 
to a particular individual. I( prostitution ii carried on 
in a clandestine or hidden manner, there can be no 
publio nuisance although persons who come to know 
of the Immoralities committed in the house may feel 
their moral sense outraged. I™' 8 ’J 

Annotation : ('46 Man.) Penal Code, S. 268 N. 1; 

8 . 290, N. 1. 

(b) Criminal P. C. (1898), S. 342 -Examination ol 

accused—Nature of. . 

The duty of the Court in an examination under 

6 . 312, Criminal P. C., is to explain to the acoueed the 
facts appearing against him. Where therefore all that 
tho accused was asked was this: “You have^ heard all 
the evidence. Have you anything to say? and tno 
accused replied that ho was not guilty • 

Held that this sort of perfunctory examination does 
not constitute a proper examination under [ p ar ^ 5 j 

Annotation: ('49 Com) Criminal P. C, S. 312 
N. 14 Pt. 10, N. 16 Pt. 5. 

Amaresh Chandra Roy for Bireswar Chatter jet 

—for Petitioner. 

Order_This rule has been obtained by an 

acoused person who has been convicted for 
having committed an offence punishable under 


8 . 290, Penal Code and sentenced to pay a fine 
of Rs. loo, in default to undergo simple im. 
pri3onment for one month. 

[ 2 ] The facts alleged against the petitioner 
briefly are as follows: He is the tenant in re. 
speot of certain premises in Nabadwip. In 
these premises live a number of young women 
of immoral oharaoter. Men of bad oharaoter 
oome to tbe house and disturb the neighbour¬ 
hood by siDgiDg obscene songs and having 
drunken brawls. The occupants of the premises 
also throw dirty rags on the road and near the 
premises oooupied by the neighbours. The de- 
fonoe taken is that the petitioner is theSeoretary 
of an institution known as the Nari O Shisho 
Ashram The Society carried on philanthropic 
work by rescuing unfortunate women and giving 
them protection in the premises where it is alleged 
by the prosecution this pnblio nuieanoe has been 
oommitted. The petitioner is the S.oretary of 
this Association and he lives at Caloutta. He 
goes to the house occasionally. He denies that 
there was any publio nuisance committed and 
in any event he states that he oanuot be made 
liable for committing any publio nuisance upon 
tbe evidence adduced. 

[3] The trial Magistrate convicted the peti¬ 
tioner and this oonviotion has been upheld by 
the Sessions Judge of Nadia. Against the order 
of oonviotion and eentence the present rule has 
been obtained. Learned aivocate on behalf of 
the petitioner contends firstly that tbe evidenoe 
does not establish that any publio nuisance has 
been oommitted and secondly that the commis¬ 
sion of such publio nuisance cannot be brought 
horns to the petitioner inasmuch as he doe3 not 
reside in the aforesaid premises but is an occa¬ 
sional visitor thereiD. Lastly, he argues that the 
petitioner was not properly examined in ao- 
oordance with the provisions of 8.342, Criminal 
P. O., inasmuch as the salient points alleged 
against him were not brought to his notice. 

[ 4 ] In my opinion all these grounds should 
prevail. The evidence adduced is contradictory 
and in my opinion does not lead to any reason* 
able conclusion of the commission of a publio 
nuisance. It seems to me that the Courts below 
have constituted themselves not only as Courts 
of law bat also S3 Courts of morals. It may be 
(I do not say that this is ao) that in the promi- 
ses some immoral acts may have been oommitted 
but although that may offend the susceptibilities 
of the neighbours it certainly does not consti¬ 
tute a nuisance. The learned Magistrate in tne 
opening part of his judgment indicates that he 
has no clear idea of what a publio nuieanoe w. 
He says that tbe allegation is that clandestine 
prostitution is being carried on in this house. 
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If the prostitution is carried on in a clandestine 
or hidden manner, there oan be no publio 
nuisance although persons who come to know 
of the immoralities committel in the house may 
(eel their moral Bense outraged. 'Publio nui¬ 
sance’, has been deSned in S. 268, Penal Code, 
and before any finding can be arrived at that 
a public nuisance has been committed tbe 
elements contained in that seotion must be 
established. Common injury, danger or annoy¬ 
ance mentioned in the Beotion must be to the 
public at large dwelling in the vicinity and not 
to a particular individual. In my opinion the 
evidence is disorepant and the oonviction cannot 
be based upon suoh evidence. Further, I would 
point out that tbe petitioner has been found 
guilty of a publio nuisance by virtue of an 
illegal omission. That is the finding of the 
Court below. I cannot understand how the 
petitioner oan be found guilty of any illegal 
omission. There is no evidence given that he 
has failed to do something which be was law. 
fully bound to do. Again, it is established from 
the evidence that the petitioner is not a resi¬ 
dent of the premises but he visits it occasionally. 
I do not see in these circumstances how he 
osuld be found guilty of committing a publio 
nuisance unless it is found also that he engaged 
the premises for suob purposes as would inevit¬ 
ably result in a publio nuisanoe. There is evi¬ 
dence to prove that the premises were engaged 
for a very laudable purpose. If in the absence 
of the petitioner there were irregularities or 
misoonduot on the part of tbe occupants I 
oannot see how the petitioner oan be found 
guilty. 

[61 As regards the complaint that the pro¬ 
visions of s. 812 , Criminal P. C., have not been 
observed I am of opinion that it is well found¬ 
ed. All that the petitioner waB asked was this: 
‘'You have heard all the evidence. Have you 
anything to say ? ’ The petitioner replied that 
he was not guilty. This sort of perfunotory 
examination does not constitute a proper exa¬ 
mination under the provisions of 8. 342 , Crimi¬ 
nal P. 0. It was not explained to the acoused 
what the oiroumslances against him were. The 
duty of the Court in an examination under 
8 . 812 , Criminal P. 0, is to explain to the 
acoused the facts appearing against him. This 
is very, necessary in a case of the present 
description. The defence suggestion ia that the 
landlord of the premises wishes to ejeot the 
petitioner and that this case has been got up 
by the landlord with the help of certain neigh- 
bourn. In my opinion this suggestion of the 
defence ia not without foundation. 

[6] In the oiroumstanoes I set aside the 
order of oonviotion and Bentenoe and make this 
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rule absolute. The fine, if paid, shall be 
refunded. 

d.r.b. Rule made absolute. 


A. I. R. (37) 1950 Calcutta 331 [C . N. 119.) 
Roxburgh and Lshiri JJ. 

Based Sheikh — Appellant v. The King. 

Criminal Appeal-No. 61 of 1919, D/- 4th November 
1919. 

Evidence Act (1872), S. 80—Coniession of accu¬ 
sed induced by police by torture—Recording of, by 
Magistrate satislied of its voluntariness—Admis¬ 
sibility—Inclusion of such coniession in charge 
to jury—Criminal P. C. (1898), Ss. 297,164. 

Where having regard to the evidence the Sessions 
Judge was of opinion that the confession of tbe accu¬ 
sed was induced by torture by the police but admitted 
it in evidence under S. 80 as having been properly 
recorded by a Magistrate who had stated that he was 
latisfied that the confession was male voluntarily, and 
the Sessions Judge included this confession in his 
charge to the jury though he had dene his best to tell 
them that it was worthless: 

Held, that the Sessions Judge bad to some extent 
misunderstood the effect of the provision of S. 80. His 
doty in the circumstances was not to leave the confes¬ 
sion to the jury at all but to exclude it entirely from 
the evidenoe. Leaving the oonfession for the jury's 
consideration was a patent error of law. [Para 1] 

Annotation: (’50-Com.) Criminal P. C-, S. 297, 
N. 6; S. 161, N. 14,14a; ('46-Man.) Evidence Act, S. 80, 
N. 2. 3, 6. 

8. S. Mukherjee —for Appellant. 

Bireswar Chatterji —for the Crown. 

Judgment —This is an appeal by one Based 
Sheik who has been oonvioted of daooity under 
8. 395, Penal Code, on a majority verdict of 4 to 
1 and has been sentenced to four years' rigorous 
imprisonment. 

[ 2 ] The evidence against tbe aoonsed may be 
briefly summarised as follows: There were two 
eye-witnessee who identified him; they had also 
previously identified him at a test identification 
parade. There was some evidence of association 
with his co-accused both before and after the 
ocourrenco and there was evidenoe of a confea- 
eion made by the aooused Based. 

[3] The learned Sessions Judge has not pro¬ 
perly dealt "with the last piece of evidenoe, 
namely, the confession. He admitted the con- 
feseion as evidenoe on the ground that be had 
aocepted it as admissible as having been pro¬ 
perly reoorded by a Magistrate who had stated 
that he was satisfied that the oonfession was 
made voluntarily. The acoused made a state¬ 
ment alleging torture by the polioe to extort the 
oonfession and there was some evidenoe of inju¬ 
ries found on him whioh the learned Judge con¬ 
sidered supported this contention. The learned 
Judge thus placed the matter before the jury: 

"The confession was therefore admitted in evidence 
under 8. 80, Evidenoe Aot. The section la explained. 
As the oonfession was taken in aooordanoe with law 
the Court shall presume U to be genuine and therefore 
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I admitted the document in evidence as prima facie; it 
looked as having been made voluntarily. But never¬ 
theless it Is for you, gentlemen of the jury, to consider 
the weight to be attached to It and to decide whether it 
is true or not and in doing so you should also consider 
whether it was made as a resultfof any torture, induce¬ 
ment or threat. The voluntary character of a confes¬ 
sion is a mixed question of law and fact. You will 
exclude it altogether from’consideration if it'appears to 
youlnot to have been made voluntarily, when you con¬ 
sider the question in connection with the truth or 
otherwise of the confession. You will consider the 
volitional character of the confession as detached from 
its credibility and in deciding it3 troth, you can as a 
part of it consider whether it was voluntary. The first 
thing that struck roe was that the Magistrate who 
recorded the confession did not question Based as to 
whether ho was being ill-treated or tortured or whether 
anybody bad offered any inducement or threat to him. 
So the Magistrate did not duly caution the aconsed 
before he reoorded the confession. Based had made a 
Eomewhat long statement before you and it is fresh in 
your mind. He stated that the Investigating Sub-Ins¬ 
pector Moni Bibu entered the lock-op with two police 
constables and asked him to implicate Guljar, Nirodo, 
Kalu and Hedayet and fonr or five others, but he 
denied. Then he was abused and under the orders of 
Moni Babu tho two police oonstablea fisted him and 
assaulted him with ruler mercilessly as a result of 
which ho sustained an injury on the upper pina of tho 
left ear. Then ho was given capsicum smoke to inhale 
and he wa3 huog up with his head downwards tied by 
his leg to a rod. Then he consented to say whatever he 
was wanted to say. Then he again retracted. Then a 
constable pierced an iron nail inside tbo sole of his left 
foot. Then he consented to confess. On the following 
morniDg he was again given capsicum smoke to Inhale 
and he was almost senseless and then even after he 
was taken to Court room, Moni Baba threatened him 
from outside and during the temporary absence of tho 
Magistrate came Into the Coart room and exhorted him 
to confess just as he had been tutored. Gentlemen, you 
should remember that the statement of the accused is 
not made on oath but it Is a mere statement. Never¬ 
theless you should consider for what it is worth. It 
contains ferious allegations against the investigating 
Sub-Inspector. It is very difficult for an accused 
person in dock to prove torture. But on a petition 
filed by his mother on 3rd June 1919 after her 
interview in the-sob-jail with Based in which she 
complained ‘about injuries on Based, the S'D.O. 
directed a medical examination and P. W. 16 Dr. Pal 
examined him on 8rd Juno 1948 and foaod (1) one 
priok mark at the inner aspect of tho sole of tho right 
foot through which a little pus came out on equeezlng, 
(2) ono little swelling mark 1/3 x 1/6* on the upper 
margin of the pina of the left ear, (3) one ulcerated 
nbraeion ou the inner side of the lower part of tho 
right leg 1 i* above the ankle joint. The doctor also 
Bald that Based complained of pain in the back and 
chest. He added that the daratlon of the woand3 
were 5/6 days and so these might be caused on 28th 
May night. He laid that injury No. 1 might be 
caused by a pointed weapon and others by a blant 
Bub3tance. So the medical evidenoe corroborates the 
statement of the accused. Based had also pain in 
the che3t and back. According to the Magistrate ho 
insisted on making confession which shows that ho 
wa3 unable to wail in the court room, Lyons in his 
Jurisprudence and Modi in his Jurisprudence have 
both stated that capsicum emcko is a common form 
of torture in India and this is a great Irritant. You 
will consider whether the pain in tho cheat and back 
were not due to the Inhalation of capsioum smoke. 
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It is true that he did not complain of any torture 
before the Magistrate on 29th May 1948; nor did he 
make any complaint in the time of the T. I. Parade 
on 2nd Jane 1948 or to the Jail dootor before he was 
medically examined. But the facts in this case are 
telling. Based stated that he was prioked on his left 
foot. Bat the medical evidence is-that there was a 
prick mark on his right fool. Yon will consider 
whether Based was not mistaken in making the 
statement. 

Gentlemen, I have placed before you all the facts 
bearing upon the volitional nature of the confession. 
The confession is read out. You will consider whe¬ 
ther it was true and in deciding its troth you will 
take into consideration its volitional oharaoter. 
Under S. 24, Evidenoe Act, a well founded conjecture 
reasonably b&9«d upon circumstances disclosed io the 
evidenoe is sufficient for yon to exolude the con¬ 
fession became it is idle to expeot the accused to 
prove torture, threat or inducement and in moat 
cases it i6 difficult. If thtre is any conflict or doabt 
as to the manner in which the confession was obtained 
the accused should be given the benefit of that doubt 
and in the present case I have no hesitation in 
directing you that yon should hold the confession to 
have been extorted by the police by severe torture 
and threat and in tbit view of the matter you should 
totally exclnde it from yonr consideration. Supposing 
yon disagree with me, which I do not think you will, 
It would be my duty also to say what valne you will 
attach to a retracted confession. As against Based 
who made the confession and then retracted it, it 
ehonld not be acted npon unless it is corroborated in 
material particulars, that is, unless yon can hold that 
he ha9 been properly identified by Sobodh and 
Panohnrani at the T.I. Parade and unless you can hold 
that he was seen in the locality immediately before 
and after the ocoarrence. As against his oo-accused 
Kalo, Goljar and HedayatHts valne i9 nil and the 
word means what it says; and unless there Is other 
evidence which can stand on its own legs tho 
retracted confession of a co-accused should not in any 
way bs used to support a conviction. It comes to this 
therefore that as against the other accused, if you 
cannot believe the recognition of Kaly by Subodh and 
of the identification of Galjar and Hedayat by 
Panchurani, there is an end of tho matter and the 
accused persons moat be aeqaitted. I have cautioned 
you that you should be very slow to accept tho 
identification of Kaly by Panchurani for, if Kaly had 
soatohed away the Decklace from her neck, Sobodh 
would have been able to recognise him. So anles3 
you can believe the recognition of Kaly by 8ubodh, ho 
too must be acquitted." 

[ 4 ] It appears from this that the learned 
Judge has to some extent misunderstood the 
effect of the provisions of S. 80, Evidenoe Aot. 
It is dear that his own opinion was, having 
regard to all the evidence, that the confe33ion 
had been induoed by torture. Hi3 duty, 
therefore, in the oircum9tance was not to leave 
the confession to the jury but to exolude it 
entirely from the evidence, it is true that the 
learned Judge while leaving the confession to 
the jury for consideration, has done his best 
to tell them that it is worthless, but there is a 
patent error of law in his procedure in leaving 
the confession for the jury's consideration 

at all. 
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[6] From the rest of the oharge it is evident 
that the learned Judge himeelf was not satisfied 
with the evidence of identification as regards 
the present aoao3ed. The matter was oom. 
plicated by the fact that the accused had a 
defective eye and there was also evidence that 
he was a-man well-known in the locality. 
The learned Jadge was clearly impressed by 
these facts because the complainant in the 
case had failed to name the present accused in 
the first information report although he did 
elate therein that one of the daooita was a man 
with a defective eye. The evidence is that 
there are two such men well-known in the 
locality. 

[6l The only question that remains for us to 
consider then is whither we should order a 
re-trial, or deal with the matter ourselves on 
the evidenoe as it stands. If we take the 
latter course we should see no reason to differ 
from the view of the learned Judge that the 
evidenoe was in the ciroumstances not reliable 
to anpport the conviotion. On the whole we 
think that the proper course in the case is not 
to order a re-trial, 

[7] We accordingly allow the appeal, set 
aside the conviotion aod sentence passed on 
the acooeed and acquit him of the offenoe and 
direct that he be set at liberty at onoe. 

<3.M.J. Appeal allowed. 


A. I. R (37) 1930 C&lontta 383 [C. N. 120.] 
P. B. Mokhabji J. 

Sashi Bhutan Dtp and others—Plaintiffs 
T. Bai Ohand Bural and others — Defendants. 

Sait No. 1741 of 1947, D/- 16 3-1949. 

(») Transfer of Property Act U882), S. 55 (1) (e) 
—Duty of seller to protect property. 

A vaador who has agreed (o sell his property being 
a trustee for the parohaser is bound to protect the 
properly from Injury or wrongful occupation by tres¬ 
passers. If he (ails in any of thise duties the parohaser 
will bo entitled to an allowance by way of compensa¬ 
tion to be deduoted from the pnrohase money. 

, , „ [Para 141 

Annotation: (60-<Jom.) T. P. Aot, S. 55 N. 6. 

(b) Transfer of Property Act (1882), S. 55 (1) (f) 
—Agreement to sell house—Duty to give vacant 
possession. 

Ordinarily, in the absence of a oontraot to the con¬ 
trary, if the agreement ia to aell a houae in which the 
seller haa the aole and absolute interest, the possession 
that Itg nature permits delivery of, la vacant posaaaaion. 
The presence of tenants or trespassers in the house 
oannot afleok the nature of the property inaamnch as 
Ihe wordB 'its nature’ in S. 65 (1) (I) mean an inoideot 
iwhloh is Inherent in the property whioh oan be called 
M ita nature: 1932 M. W. N. 122, Sal. on. 

. , , [Paraa 15,18] 

Annotation: (’50-Com.) T. P. Act, S. 55, N. 7, 
rl. o. 

(c) Transfer of Property Act (1882), S. 55 (1) (g) 
—Incumbraace^Occupation by trespassers, 


Where property is agreed to be told 'with all rights 
and free from all incumbrances' the seller is bound to 
give vacant posseaaion of the property which is occupied 
by trespasser*. The reason is that trespasser's pasaesaion 
or occupation is a liability or impediment within the 
ordinary meaning of the word ‘encumbrance’ and it 
would Impede the important right of occupation of the 
purchaser. (Paras 17 and 18] 

Annotation: (’50-Corn.) T. P. Act, S. 55 N. 8. 

(d) Transfer of Property Act (1832), S. 55 (l) (f) 
—Duty to give possession to buyer's nominee. 

Under S. 55 (1) (f) the seller i3 bound to give posses¬ 
sion to the buyer or ‘euch other person as he directa'. 
Hence a suit for specific performance of an agreement 
to sell and to hand over poiseision to such persoQ can 
be brought by the buyer along with such person. 

(Para 27] 

Annotation : (’50 Com.) T. P. Act, S. 55 N. 7. 

j (e) Civil P. C. (1908), O. 2, R. 4 (c) -Suit for speci¬ 
fic performance and damages. 

A suit (or specific performance of an agreement to 
sell with a claim for damages bised on delay in com¬ 
pletion of sale and for failure to deliver vacant possession 
is maintainable under O. 2, R. 4 (c) inasmuch as they 
ante out of the same cause of action, namely, breaoh 
of the agreement for sale. [Para 29]’ 

Annotation : (’44-Com.) C. P. C., 0, 2 R. 4, 6. 

(0 Specific Relief Act (1877), S. 19-Suit for 
specific performance of an agreement for sale of 
house — Claim for compensation for breach of 
agreement on ground of delay on part of vendor 
and also for turning out trespasser—Compensation 
for period of delay allowed at a rate of rent which 
the house would fetch—Claim for compensation for 
turning out trespassers held could not be allowed 
as It was indeterminate and as the plaintiff could 
tue the trespasser for damages for period he was 
kept out of possession. (Paras 31, 32 and 33] 

Annotation : (’48-Man.) Specific Relief Aot, S. 19, 

N. 2. 

A, 0. Milter— for Plaintiffs. 

H. Banerju —for Defendants. 

Judgment—This is a suit by the plaintiffs 
for speoifio performance of an agreement for 
sale dated 12th Maroh 1946 ia respect of premises 
No. 21 . Madan Gopal Lane, Caloutta, and for 
compensation for the delay in executing the 
conveyance and for turning out the trespassers- 
The agreement is in writing signed by Bai 
Chand Bnral, Kissen Ohand Bural and Bissen 
Ohand Bural. They are the vendors and plain, 
tiff Bai Bahadur Sosbi Bhusan Dey is the pur. 
chaser. The agreement provides that the vendors 
shall sell the said premises to the Bai Bahadur 
free from all enoumbranoea at a price of 
Es. 45,000and that the vendors shall within 15 days 
deliver all doonments of title and shall at their 
expense make out a marketable title and cause 
the property to be freed from all encumbrances. 
The agreement also provides that the con. 
veyauoe is to be executed in favour of Bai 
Bahadur or his nominee or nominees. The sum of 
Ba. 1,000 was paid as earnest money and in part, 
payment of the purohase prioe on the execution 
of the agreement. 
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A. I. B» 


[a] The plaintiffs in their plaint referred to 
a deed of trust dated 15th March 1939 alleged 
to have been executed by defendant Rai Chand 
Bural whereby he appointed Kissen Chand Bural 
and Bisseu Chand Bural the other two defendants 
as the trustees and conveyed this property to 
such trustees upon trust. Rai Chand Bural wa9 
the absolute owner of the premises. The deed 
of trust was deolared void and inoperative and 
not binding on the defendant Raichand Bural 
by decree made in suit No. 986 of 1946 of this 
Court made on 19th December 1946. It is alleged 
in the plaint that in those circumstances Rai 
Chand Bural i3 the owner of the premises and 
defendants 2 and 3 Kis3en Chand Bural and 
Bissen Chand Bural are joined only a9'pro forma 
defendants and no relief is claimed against 
such pro forma defendants. Plaintiffs 2 and 3 
are the relations and nominees of plaintiff 1 Rai 
Bahadur Soshi Bhusan Dey. The title was 
approved and the draft oonveyanoe was also 
approved subject to the objections of the Attor¬ 
ney of Rai Chand Bural as pleaded in para. 6 
of the plaint. 

[ 3 ] The defendants’ attorney cancelled the 
agreement for sale on 14th May 1947 and for¬ 
feited the earnest money. The plaintiffs oontend 
that such cancellation and forfeiture are unjusti¬ 
fied and unlawful. 

[ 4 ] The central dispute in this suit relates 
to the question of vacant possession. In the 
plaint it is alleged that one Karim Bux Mullick 
is a tenant of the said premises under the de- 
fendant Rai Chand Bural and that the defen¬ 
dant Rai Chand Bural received rents up to 
July 1946 from such tenant. That tenant died 
some time ago and that tenant’s nephew one 
Sadek Ali Mullick wa3 alleged to be in occupa¬ 
tion as a tenant of the said premises but no 
counterfoil of any rent bills have been pro¬ 
duced in spite of demands. There was another 
person by the name of Dunia Lai Das who 
also, it is alleged in the plaint, was in wrongful 
occupation of the said premises. The plaintiffs’ 
grievance is that the defendants should have 
turned out these trespassers from the said pre- 
mises and given over vacant possession to the 
plaintiffs and that the delay in completion of 
the sale was due to the fault of the defendant. 

[5] A joint written statement has been hied 
by the defendants where it is admitted that 
Rai Chand Bural was and is the owner of the 
premises no. 21, Madan Gopal Lane Calcutta. 
It is denied the title was duly approved or that 
the only objection was as alleged in para 5 
of the plaint and that the plaintiffs wrongfully 
refused to complete the transaction. The defen. 
dants further contend that the demand of the 
plaintiffs for ejectment of the trespassers and 


for delivery of vacant possession was wrongful 
and unjustified. It is also denied that the plain¬ 
tiffs were ready and willing to perform the said 
oontract. The written statement abo admits 
that Dania Lai Das has been in wrongfal 
possession of a portion of the said premises 
as trespasser. The defendants justify, cancella¬ 
tion of the agreement and forfeiture of the 
earnest money, 

[6] The following issues were raised by 
Ur. H. Banerjee appearing for the defendants: 

"(1) Were the plaintiffs entitled to demand vacant 
possession of the said premises under the Agreement 
dated 12th March 1946? 

(2) Have the plaintiffs been ready and willing to 
perform their part of the Agreement dated 12th 
Maroh 1946? 

(3) Were the defendants justified in cancelling the 
Agreement and forfeiting the earnest money? 

(4) Is the suit maintainable having regard to the 
fact that the Agreement waB not with plaintiffs 2 and 3? 

(5) Is the suit bad for misjoinder of causes of aotion 

on the ground that relief in respect of immovable 
property was combined with the relief for compen- 
sation. _ 

(6) Are the plaintiffs entitled to any compensations 
If so, what?” 

[ 7 ] No issue was raised by Mr. Banerjee on 
the question of title or approval of title beoause 
as he said that the plaintiffs were now willing 
to take the title as it is in the eense that they 
W6re prepared to take over with the trespassers 
and his olients were willing to hand over suoh 
possession and the only question on that point 
was whether the plaintiffs were entitled to 
olaim any compensation. Issue of compensation 
has been raised as I have indicated above. On 
behalf of the plaintiffs the learned counsel also 
accepts this position, and he says that tho 
plaintiffs were prepared to toke the premises 
with the trespassers. 

[8] Plaintiffs have not led any evidence. 
The junior oounsel for the plaintiffs called 
plaintiff Prosad Das Da on the first day of the 
hearing on 3rd Maroh 1949 but the leading 
couneel Mr. Mitter on the following day did 
not wish to proceed with the exammation-in- 
chief of such witness and submitted that the 
agreed brief of correspondence whioh is marked 
as Ex- a in this suit was enough and he did 
not call any witness. In the result the' 

whioh was only partly given in ohief by the 
plaintiff Prosad Das De and whom the defen¬ 
dants bad no obance to cross-examine will be 
expunged from the record. On behalf of the 
defendants two witnesses have given evidence. 

Issue No. 1 

[9l Clause 1 of the agreement foe sale pro¬ 
vides for sale of the said premises free a “ 
encumbrances’’, and "with all rights . Clause * 
of the agreement for sale provides that tte 
vendor 'shall cause the said premises to be 
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freed from all encumbrances. It i9 argued by 
Mr. Banerjee on behalf of the defendants that 
there is no stipulation in the eaid agreement 
that his clients have to deliver vacant posses, 
sioo. Therefore demand for vaoant possession 
on behalf of the plaintiff was unjustified. In 
f support of this argument Mr. Bansrjee ha3 
relied on a passage in Gour's latest edition of 
the Law of Property at p. 773 para 1238 where 
it is said that the term possession is open to 
great variety of meanings and delivery of 
possession as the nature of the property admits 
may be satisfied by handing over the title deed 
when the property is in oosupation of the tenant. 
Mr. Banerjee also relied on a decision of 
lower Burma Chief Court. Suliman v. Paid - 
neappa, 8 I. C. 605: (3 Bur. L. T. 3S). 

[lol This question depends on the construe- 
tion of s. 65 (l) (l). T. P. Aot, and the meaning 
to be given to the words "as its nature admits”. 
There is very little authority on this point. 
Where a buyer has notice of a tenanoy he can¬ 
not have aotual possession but is only entitled to 
Bymbolio possession. On the evidence here I find 
that the plaintiff had no notice whatever at 
the time of the execution of the agreement for 
Bale that there were tenants in the premises. 
[After discussion of the evidence the judgment 
proceeds as follows:] 

111] The question on the faots of this case 
therefore is not whether a vendor is liable to 
deliver possession with or without tenants 
under the agreement for sale. The question is 
has the vendor any liability for the two tres- 
passers Dunia Lai Das and Amar Nath Sein 
who are now occupying the said premises. 
The defendants admit that Dunia Lai Das is a 
trespasser in para, n of their written state, 
ment a9 well as in the evidence of Gopal which 
I have notioed above. The defendants treated 
Bain alsq as a trespasser in the sense that the 
defendants have refused to have any relation, 
ahip of landlord and tenant between him and 
them by either demanding rent or accepting it 
On the evidence, therefore, the question of deliver' 
ing possession with or without tenants does not 
arise beoauae there are no tenants of the defen. 
dant in the premises in fact. The question is 

only whether the defendants are liable for the 

trespassers and if so, to what extent. 

[ 18 ] On a construction of the words "as its 
nature admita" in s. 65 (i) (f), Transfer 
of Property Aot, and of the agreement for sale 
in this case I am of the opinion that the defen. 

n^i£vn 0 D , 0t iu ,l ti6 f d in 6ayin 8 that they had 
no liability for the trespassers. Mr. Banerjee 

has argued on the evidence that auoh trespassers 

oame to the premises after the agreement for 

Bale and therefore his olients the vendors have 


no liability inrespret of the occupation of such 
trespassers. It is, however,clear from the evidence 
tbat no attempt was made by the defendants 
either lo prevent the trespassers from entering 
the hous8 or for turning them out. 

[13] I propose to deal with Mr. Banerjee’s 
argument that the trespassers came after the 
agreement for sale. Under s. 65 (l) (e). 
Transfer of Property Act, (be vendor has the 
duty and is bound to take as much care of the 
property as au owner of ordinaly prudence 
would take of such property between the date 
of the contract of sale and the delivery of the 
property. DuriDg this period between the con. 
tract for sale and the delivery of property the 
vendor is in the position of a trustee as pointed 
out by Lord Selborne in Phillips v. Silvester. 
(1873) 8 ch. A. 173 at p. 177 : (43 L. J. oh. 335)’, 
In my judgment the seller most do what 
a prudent owner ought to do and must protect 
the property from injury by trespassers and 
that an owner of ordinary prudence would take 
this care to see tbat trespassers do not occupy 
bis property. If the vendor is a trustee for the 
purchaser, as I oonsider him to be so under the 
law, his duty as such trustee is not fulfilled 
when at the time of the delivery of possession 
it is found that trespassers are having a free 
run and occupation of the property. In the 
case of Royal Bristol Permanent Building 
Society v. Bomash, (1887) 36 Ob. D. 39 0 ; (66 
l. J. ob. 810 ), the learned Judge after discus, 
sing the law on this point at p. 398 says as 
follows: 

"Therefore I regard the vendors in this ca« e as 

toSTth? puroh “ 90 1 t f* 0 ® date of tho c 0 “ 
tract. I think they ought to have taken that reasonable 

care of the property which woold have prevented it 

beiDg damaged.by aoy one who removed the 

fixtares or by vagrants or other persons coming in." 

The evidence proves that the vendors did not 
take the least interest in the property far from 
taking the standard of care enjoined by the 
statute. Sir Dmshaw MuIIa in hia commentary 
on the Transfer of Property Aot, 1933 Edn. at 
p. 368, approves of the proposition that under 
8. 55 (1) (e) the seller mast proteot the property 
from injury by trespassers. Injury by trespas. 
sersdoes not consist merely of damage done 
to fixtures or other parts of the property by 
auoh trespassers but also inoludea wrongful ooou. 
pation by the trespassers. 

[U] In my judgment the correot legal posi 
hon .8 clearly elated ta William, 

Sm 3£ f h Ed “' vo1 - '■ ”■ • in * 

“Ha (vendor) muit ejeat’diKelaors and 

propar precautions against Injury to th ft 
tracer. CJarfc v. 
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and if he fails in any of these da'.ieg, the purchaser 
will b> entitled to an allowance by way of compensa¬ 
tion to be deducted from purchase money.” 

[ 15 ] On a construction of 8. 55 (l) (0, 
.Transfer oi Property Act, I am of the opinion 
^hat if the property is the house (and not a joint 
.property) the possession that its nature ordi¬ 
narily admits is vacant possession and in the 
absence 0 ! any agreement to the contrary the 
transfer contemplated is transfer of vacant 
possession and it is not enough to prove that 
there wa3 even a tenant in occupation actually 
to the knowledge of the purchaser. In the facta 
however of this case no knowledge of the par- 
cha;er about the existence of the tenant at the 
time of execution of the agreement i3 proved. 
The word 'its nature’ in the section mean in 
my judgment an incident which is inherent in 
the property which could be called as its nature. 
For example if the property is a joint and un¬ 
divided property the possession can only be as 
its nature admits and therefore symbolic and 
not actual physical possession. Again the pro- 
perty might be intangible a3 for instance the 
right of easement, the possession whioh its 
nature will admit is also necessarily symbolic, 
and not actual and phjsical. It is in this sense 
that the word ‘nature’ has to be construed. 
Ordinarily therefore in the absence of any con¬ 
tract to the contrary if the agreement i9 to sell 
a house in which the seller has the sole and 
absolute interest the possession contemplated 
under S. 55 (l) (0, Transfer of Property 
Aot, is in my judgment vacant possession. The 
decision of Madhavan Nair and Jackson JJ. in 
Panchapagesa lygar v. Arunachala Hudaliar, 
1932 11 . W. N. 122, supports the view of con- 
struciion that I have taken. 

[16] Presence or absence of tenants in the 
house agreed to be sold in that eense does not 
in my judgment affect the ‘nature' of property. 
It may very well be that the parties intended 
that the tenants could bs removed before pos¬ 
session i 3 given. ‘Nature’ is something which in 
this context is irremovable. Bat whatever may 
be the position of a house with tenants, a house 
with trespassers can never in my judgment be 
said to be a property whose ’nature’ does not 
admit actual and phjsical possession. 

[ 17 ] Besides the words "free from all en- 
oambranCcs” in the agreement have to be con- 
strned. The stipulation under the agreement 
was that the vendor shall cause the property to 
be freed from all encumbrances. A lease or 
tenancy i 3 in my opinion an encumbrance. 
(See Williams ‘Vendor and Purchaser’4th Edn. 
vol. 2 app. cclause 1) .A house in the occupation 
and possession of a trespasser and wrong¬ 
doer cannot be said to be free from all encam- 


brances. As pointed out in Wallace v. Love, 
31 Com. L. B. 156 at p. 164. 

“The word 'encumbrance' in its ordinary connota¬ 
tion means that the estate is burdened with deota.obli- 
gationa or responsibilities. The word is in law speci¬ 
ally med to indicate a burden on property." 

A trespasser's possession or occupation is in'my 
view a burden on proparty although a tres¬ 
passer may have no lawful title to remain in 
such possession. Romer J. in Jones v. Barnelt, 
(1892) 1 ch. D. 611 sajs at p. 620 that 'encntn- 
braces' means ‘a claim, lien or liability attached 
to property’. In ray view trespasser’s possession 
or occupation is a liability on the property. 
Removal of trespassers ordicardy involves' 
litigious proceeding and such litigation is a 
liability or impediment within the ordinary 
meaning of the word ‘enoumbrance’. 

[ 18 ] As I have indicated above cl. 1 of the 
agreement for sale provides that the said pro* 
perty i3 agreed to be sold ‘with all rights’. I 
consider right of occupation and possession as 
a very important right of the purchaser under 
each an agreement. Such right is in my view 
certainly impeded and obstructed by the wrong-' 
fnl occupation or possession of the trespassers. 

[19] I hold that under the agreement dated 
12tb March 1946 and on the construction there¬ 
of and on the facts of the case plaintiffs are 
entitled to vacant possession and I accordingly 
answer issue No. 1 in the affirmative. 

Issue No. 2 

[20] The agreement for sale was made on 
12th March 1946 . On 14th March 1946 the solid, 
tors of the purchaser requested the defendant 
Rai Chand Bural to sead the title deeds. On 
18th Match 1946 the vendors’ solicitor sent the 
title deeds. Requisitions on title were made by 
the purchaser’s solicitors who sent a reminder 
to vendor’s solicitor on 30th May 1846 to answer 
them. From Jnne to December 1916 the delay 
was entirely doe to defendants tryiDg to dear 
the title of the trust I have mentioned before. 
Actually a suit was filed in thi3 Court for that 
purpose being Suit No. 996 of 1916 and a decree 
was made on 19th December 1916. Bat the certi¬ 
fied copy of the decree was not sent to the par- 
chasers’ solicitors until 26th February 1947. 

[21] The question of vacant possession and 
whether the house was tenanted or not was rai¬ 
sed by the purchasers’ solicitors on 19th Maroh 
1947. Correspondence followed between the res¬ 
pective solicitors on this point about vacant 
possession until llth May 194T when the vendor s 
solicitor refused to comply with the requisition 
for vacant possession and cancelled the agree¬ 
ment for sale and forfeited the earnest money. 
This suit was filed within about six weeks there- 
alter on 30th Jane 1947. 
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[S3] I find at these different stages that the 
plaintiffs were all aloDg ready and willing to 
perform their part of the contract. If they insis¬ 
ted on vacant possession that was, I think, justi. 
•fied having regard to the view that I have taken 
of the construction of the agreement for sale and 
having regard to my findings under issue 1 . 

[23] On 18th April 1947 the purchaser’s solici¬ 
tors sent the draft conveyance for approval of 
the vendor's solicitor. On 26th April they sent a 
reminder. On 1 st May 1947 the vendor’s solici¬ 
tor returned the draft conveyance duly approved 
as altered in red ink and asked for an early date 
for execution and registration of the convey¬ 
ance. The draft conveyance in Ex. B is this suit. 
The deletion of the words 'ancestors and pre¬ 
decessors in title’ was one of the points in con¬ 
troversy in respect of the covenants in the 
conveyance and on 2 nd May 1947 the puroha- 
aers’ solicitors returned the draft conveyance to 
the vendor’s solicitor for re-approval. On 4 th 
May 1947 the vendor’s solicitor objected to the 
words 'ancestors and predecessors in title’ on 
the ground that the purchasers were taking the 
property after thorough search and enquiry. I do 
not consider the vendor’s objection on this soore 
to be at all justified. As I construe the agree¬ 
ment it was for sale of the house with all rights, 
privileges, easements and appurtenances and free 
from all encumbrances and the vendor’s obliga¬ 
tion under ol. a of snob agreement was to make 
a marketable title. The title after searches and 
enquiry was approved by the purchaser’s aolioi- 
tors and I do not see any reason, why this usual 
covenant should not be made by the vendor 
when under the agreement the premises are 
agreed to be sold ‘free from all encumbrances’. 
It is a oommon oovenant and is found in all 
standard forma and precedents for conveyances 
whenever property is sold under the agreement 
of the nature as described in this suit. If the 
property was sold subjeot to encumbrances then 
the vendor would have been entitled to qualify 
his covenant but not in my opinion in a case 
like where there is an unqualified agreement to 
sell free from ’all’ enoumbrances. See Williams 
on Vendor Purchaser 4 th Edn. vol. I pp. 662-8. 
In any event this was no laok of readiness or 
willingness on the part of the plaintiffs. The 
insistence on a oovenant like this by the pur- 
ohaser s solicitor is not, in my opinion, disappro- 
val of title. On the oontrary I think because they 
had approved the title they were justified in cal- 

ling upon the vendors to make this usual 
covenant. 

[24] On the faota as stated above wbioh are 
amply borne out by the admitted brief-of oorres- 

iSfff "£° h ia , marked “8 B *. in this suit 

: .f" 1 ® hm 


willing to peiform their part of the agreement. 
In fact by the letter of 28th March 1947 the pur- 
chasers’ solicitors were even ready to take the 
house with tenants who would be prepared to 
attorn and pay rent to the plaintiffs on the com¬ 
pletion of the purchase. But then as I indicated 
and as it transpired in evidence there ia in fact 
no tenant but trespassers iu the house. 

[96l I accordingly answer issue 2 in the affir¬ 
mative. 

Issue 3 : 

[ 26 ) On my findings on Issues l and 2 on the 
same facte I hold that the defendants eancella- 
tion of the agreement and forfeiture of the earn¬ 
est money were not justified. I answer accord, 
ingly Issue 3 in the negative. 

Issue i : 

[271 The objection of the vendors on this point 
was that the purchaser was only the plaintiff 
Bai Bahadur Soshi Bhusan Dey nnder the agree¬ 
ment for sale and not the other two plaintiffs. 
This objeotion I consider to be completely with¬ 
out substance under 3 . 66 (l) (f), Transfer of 
Property Act, which provides that the seller 
shall give poessession to the buyer 'ocsuoh other 
person as he direots'. Besides by letters dated 4 th 
May 1947, 7th May 1947 and 9lh May 1947 the 
defendants finally accepted the position that the 
other two plaintiffs oould come in as nomi- 
ntes of plaintiff 1 or as persons directed by 
plaintiff 1 . In Williams Vendor and Puroha* 
ser 4th Edn. vol. 1 , p. 642, it is said that the pur- 
ohaser is entitled to require a conveyance to be 
made to some other persons or to himself and 
others and the vendor is bound to assure the pro- 
perty sold accordingly, 

fuel Under Ss. 66 ( 1 ) (f), Transfer of Property 
Act, and on the correspondence I have mention, 
ed above I hold that the suit is maintainable 
Issue 5: 

[29] Mr. Banerjee has argued that this suit ia 
bad by reason of the provisions contained in 0 . 2 
R. 4 , Civil P. 0. His contention is that the olaim 
for damages and compensation and claim for 
immovable property are hit by that provision in 
the Code of Civil Procedure, I am unable to 
accept that argument I consider the suit is proteo 
tea by 0 . JR. , ( 0 ), 0ml P. 0. 1 8 m of the opieion 

that it is the same cause of action inasmuch as 
the law allows apeoifio performance ol a contract 
with or without compensation. In my view the 
claim for damages ia based on (a) delay in com. 
pletion of sale and (b) for failure to deliver 
vacant possession and such olaim arises out of 
the same oauee of aotion and on the breaoh of the 
agreement for sale by the defendants 

J® 0 . 1 v h0ld ,hat the ««’>*« n °k bad 
for misjoinder of cause of aotion and I aoocA- 

mgly answer iBBue 6 in the negative. 
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Issue 6: 

[3i] Sfcticn 19, Specific Relief Act, permits a 
suit for specific performance with a claim for 
compensation iD addition to or iD substitution 
of Euc-h performance. In fact paragraph 3 of 
that section definitely lays down that if in any 
such suit the Court decides that specific perfor- 
mance ought to be granted but that it is not 
sufficient to satisfy the justice of the case and 
that seme compensation for breach of the con. 
tract should aleo be made to the plaintiff it shall 
sward him such compensation accordingly and 
the statutory illustration of para. 3 makes it 
abundantly clear. Compensation awarded under 
this eection may be assessed in such manner as 
the Court may direct. The authority in Royal 
Bristol Permanent Buildiny Society v. Bomash, 
(1867) 35 Ch. D. 3S0. (56 L. J. Ch. 8l0)as also the 
observations of both Cotton and Lind ley L. JJ. 
in Marsh v. Jones (1689) 40 Ch. D. 663 :60 L. T. 
610 ) are also on the point. 

[32l The first ground on which compensation 
is asked is the ground of delay. It is dear that 
from June to December 1946 when the defendants 
were clearing the title of the trust the defen¬ 
dants alone were responsible for the delay. The 
defendants concealed the fact of such trust in the 
agreement for sale. The existence of such trust 
was disclosed by the vendor's solicitors’ letter 
dated 1 st June 1946. Under ol. 3 of the agree- 
ment for sale the purchasers’ obligation was 
to complete the sale—within 2 months as speci¬ 
fied therein. That clause provides that upon the 
title being approved by the purchasers’ solicitors 
which I hold was done on 18th April 1947 
when the purchasers' solicitors sent the draft 
conveyance for approval, the purchaser was to 
completo the purchase within two months from 
the date of the delivery of the document of title. 
The documents of title were first delivered on 
18th March 1946 but were returned on 26th April 
1947 . Later on the title deeds were sent again by 
the vendors solicitors to the purchasers solicitor 
on 26th February 1947 along with the certified 
copy of the decree in Suit No. 996 of 1946. From 
let June 1946 (when the defendants started to 
clear the title of the trust) until 26th February 
1947 (when the certified copy of the decree 
declaring the trust void was sent to the pur- 
chasers’ solicitors) the defendant Rai Chand 
Rural alone is responsible for the delay. Of this 
period plaintiffs were agreeable to allow time 
till the end of June 1946. I, therefore, would 
have awarded compensation to the plaintiffs for 
the Ices as contemplated in the statutory illus¬ 
tration of Para. 3 of 8.19, Specifio Relief Act, 
from let July 1946 but I find that the purchasers 
solicitors approved title by sending draft con- 
veyance only on 18th April 1947. In my opinion 


the proper date from which I should award 
compensation is from 56th April 1947 which is 
within a week from the date when draft conve- 
yance was s^nt and which is within two months 
from 26tb February 1947 being the date of 
delivery of title deeds. The evidence of Gopal 
in answer to Qs. 44 to 47 is that the house fetched 
a rent of Rs. ICO per month in 1946 but will 
now fetch something like Rs. 2C0 per month. 
I assess the compensation on this evidence at 
R8. 150 per month payable from 26th February 
1917 until execution of the conveyance, on the 
ground of dealy. 

[33] The plaintiffs olaim compensation also 
for turning out the trespassers. I do not con¬ 
sider that it is possible to make any assessment 
on that point and the claim is at present in-[ 
determinate. Besides after the conveyance the 
plaintiffs will be entitled to sue the trespassers 
for damages for the period they are kept out of 
possession after the conveyance Plaintiffs there¬ 
fore suffer no injustice. I do not, in my discretion, 
therefore, make any separate assessment of extra 
compensation on this ground, as I do not con¬ 
sider the justice of the case so requires under 


ara. 3 of 8 19, Speoifio Relief Aot. 

[84l Accordingly I answer issue no. 6 in the 
ffirmative and I award and assess compensa- 
ion at the rate of Rs. 150 per month from 
6 th February 1947 until registration of the 
onveyance that I propose to direct. 

[36l There will be a judgment for the plain- 
iffs for specifio performance of the agreement 
or sale dated 12th March 1946 in terms of 
irayera (1), (2), (3> and (4) of the prayers in 
he plaint. The draft conveyance shall be in the 
orm approved by the respective solicitors in 
5X . B in this suit except that the usual covenant 
vith the “ancestors and predecessors in title 
,s required by the purchasers' eolioitors should 
» given. Plaintiffs will take delivery of posses- 
ion with the trespassers. There will also be a 
lecree for compensation at the rate I “ ave 
ndicated above and for costs against the defen. 
lant Rai Chand Bural. The plaintiffs shall 
leposit the balance of the purchase price in 
Jourt within a week from date and will be 
ntitled to be paid the compensation out of such 
iurcha8e money and the balance o pure ase 
arice will be handed over to the defendant Rai 
3hand Bural on the execution and registration. 
>f the conveyance. I direct also that the defen. 
lent Rai Chand Bural do exeoute the convey- 
ince within a week after the bale»ce of the- 
aurebase price is deposited by the pl*>nti ffa { 
jourt and notice given to such defendant., In 
lefault of such defendant executing an1 eg.ste - 

ng the conveyance the Registrar of this Court 

will do the same on his behalf. 
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[S6] The decree for speoifio performance and gave rise to the letter to which I havo referred. 


for compensation as aforesaid and for coats is 
made against the defendant Rai Chand Bural. 
No relief and no cosls are claimed against de¬ 
fendants 2 and 3 and no decree or order is 
made against them. 

fS7) Certified for fwo counsel. 

[33l The defendants applied for stay of exe- 
ontion but as counsel for the defendants was 
not prepared to give any security for costs and 
any undertaking cot to dispose of the property 
pending proposed appeal the slay is refused. 

K.S. Suit decreed. 


A. I, R. (37) 1950 Calcutta 339 [G. N. 121 .] 

Harries C. J. 

Lalmohan Singh — Accused—Petitioner v. 
The King. 

Criminal Revn. Pain. No. 741 of 1919, D/- 7-11-1949. 

Penal Code (I860), S. 499, Exception 1-Scope 
and applicability 

To say something of a person whioh holds him to 
contempt is defamatory. If what is said is true then 
that is a defence of justification under the exception. 
On the other hand, if there is a doubt as to whether 
it is true or not, thare is no defence at all and as the 
matter tends to bring the person defamed into con¬ 
tempt it is defamatory under 8. 600. [Para 71 

Annotation; (’46-Mao.) Penal Code. *Ss, 499-600 

N o. 

AjitKumarDutta and Satis Chandra Bay-lot 
Petitioner. 

Dwijendra Krishna Dull—tot Complainant. 

Order.—This is a petition for revision of an 
order of the learned Chief Presidency Magis. 
trato oonvioting the petitioner of an offenoe 
under s. 600 , Penal Code, and sentencing him 
to pay a 6ne of Rs. 200 and in default of 

payment of the fine, to simple imprisonment 
for one month. 

[ 2 ] The charge arose out of a letter whioh 
the petitioner wrote to the Editor of the 
Newspaper Swaraj, for the purpose of publics- 
tion. To understand the allegations in the 
letter it will be necessary shortly to set out the 
faots of the case. 

[8] The complainant was the owner of a 
certain premises no. 24, Hyat Khan Lane, 
Ualoutta. It appears that one Amar Guha had 
somehow obtained possession of part of these 
premises, but it iB common ground that later 
he was treated a3 a tenant. Amar Guha was 
an evacuee from East Bengal. Later, one 
Ditarmth with the assistance of Amar Guha 
came into these premises and took possession 
of part of them, but it is dear from the findings 
of the learned Magistrate that the complainant 
never recognised Sitanatb as a tenant. Even, 
tually Sitanath and Amar Guha fell out and an 
inoident took plaos in these premises whioh 


It seem3 that in the absence of Sitanatb, Amar 
Guha with a number of other persona tried to 
occupy by force the part of the premises 
occupied by Sitanath and that they manhandled 
Sitanath '9 wife and daughter and caused 
considerable damage to movable property of 
Sitanath. 

[4] That some suoh incident did take place 
Beems to be clear. But tbe suggestion in the 
letter which the petitioner wrote to the Swaraj 
Newspaper is that the landlord, the com- 
plainant in the case, was behind this attack by 
Amar Guha on Sitanath, and that the attack 
was made as a result of a conspiracy between 
them. This was a serious allegation against 
the complainant. 

[5] Attempts were made in the Oourt of the 
Presidency Magistrate to prove that the com- 
plainant must have been a party to this attack 
on Sitanath’s premises, but the learned Chief 
Presidency Magistrate has, I think, rightly 
held th%t the evidence does not show that the 
complainant was a party to these proceedings 
at all. In other words, the evidence whioh 
went to show that the allegations in this letter 
to the Swaraj were true, utterly failed. 

[ 6 ] The first defence put forward was the 
defence raised in Exception i to a. 499 
whioh is the defenoe of justification. As I have 
said, the learned Magistrate held that the 
evidence whioh went to justify the allegations 
failed. Mr. Dutta has argued that his olient 
would still be entitled to an aoquittal even 
though his evidence failed to prove the truth 
of the allegations, if the evidence had raised a 
reasonable doubt as to the truth of the atlega. 
tions. He has relied upon tbe well known 
Full Benoh case of the Allahabad High Oourt 
dealing with the onus of proof in the case of 
Exceptions. 

Ct] It is to be observed that Exoepiion 1 
requires that the allegation is (rue and if 
Mr. Datta’s argument is aooepted Exception 1 
should read : "It is not defamation to impute 
anything whioh may or may not be true." I 
do not think that the prinoiple of the Allahabad 
Full Benoh oase oan be made to apply in the 
present oase. To say something of a person 
whioh holds him to oontempt is defamatory. 
H what is said is true then that is a defenoe! 
On the other hand if there is a doubt as to 
whether it is true or not, there is no defenoe at 
all and as the matter tends to bring the person 
defamed into oontempt it is defamatory under 
8 . 600 , Penal Code. It seem 3 to me quite 1 
clear that the plea of justification wholly failed 1 
m this oase and no reliance oan be placed on 
Exoeption 1 to 8 . 499. 
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[3] It was then suggested that Exception 9 
to S. 499 afforded a defence. That Exception 
reads : 

“It is not defamation to make an imputation on 
the character of another, provided that the imputa¬ 
tion be made in good faith for the protection of the 
interest of the person making it, or of any other 
person, or for the public good.” 

[9] Assuming that these allegations were 
made in good faith which is at least doubtful, 
they were certainly not made for the protection 
of the petitioner who wrote the letter. How 
could they be said to have been made for the 
protection of Sitanath? And it certainly was 
not for the public good that such a charge 
should have been made. I do not think that 
Exception 9 could have any application at all. 
This letter was clearly written to try and force 
the landlord’s hands and if that is so there oan 
be no question that Exception 9 oan ever 
apply. 

[ 10 ] It seems to me that this is a clear case 
and the petitioner was rightly convicted. The 
sentence is by no means severe and J would 
affirm the oonviction and sentence and discharge 
the rule. The order staying the fine is 
vacated. 

G.M.J. Conviction and sentence affirmed. 


A. I. R. (37) 1930 Caloutta 340 [C. N.122.] 

Sen J. 

Yakub Sheikh and another—Accused —Peti. 
tioner v. The King.- 

Criminal Bevn. No. 508 of 1949, D/- 8th September 
1949. 

(a) Criminal P. C. (1898), S. 190 (1) (a)-Com- 
plaint filed before Magistrate-Magistrate, if has 
option to take cognizance. - 

When a complaint is filed before a Magistrate, un¬ 
less there is any legal bar to the entertainment of the 
complaint such as is mentioned in 8.195 of the Code 
and any other section, the Magistrate is bound to 
take cognizance of the offence. He ba3 no option In 
the matter. He has, therefore, no jurisdiction to refer 
the matter to the police directing the police to take 
cognizance and Investigate. U a™ 4J 

Annotation : ('49-Com.) Criminal P. C., S. 190 
N. 17 Pt. 1. 

(b) Criminal P. C. (1898), S. 190 (l)_‘‘May"- 

^he word*‘may’ in S. 190 (1) means "must”. The 
word 'may' is used because there are three separate 
sets of circumstances laid down upon whioh cogniz¬ 
ance may be taken. l Fara 4 J 

Annotation: C49-Com.) Criminal P. O., [8. 190 
N 17 

(C) Criminal P. C. (1898), S. 156 (3) - Applic¬ 
ation 156 (3) has no application whatsoever in a 
case where cognizance is taken upon a complaint^ ^ 

Annotation : (’49-Com.) Criminal P. C., 8. 158 N. 5 
Pt. 2. 


(d) Criminal P. C. (1898), Ss. 200, 537-Failure 
to examine complainant on oath. 

When a Magistrate tabes cognizance upon a com¬ 
plaint he is bound under the provisions of S. 200 to 
examine the complainant on oath at onoe. The failure 
to do this is fatal. [Para 5] 

Annotation: ('49-Com.)Criminal P, C. S. 200 N.13; 
N. 16 ; S. 637 N. 17 Pt. 1. 

(e) Criminal P. C. (1898), Ss. 537 (a), 190(1) (a)— 

Complaint filed before Magistrate—Instead of tak¬ 
ing cognizance of offence Magistrate referring mat¬ 
ter to police in order that they might take cogni¬ 
zance of offence -Case tried upon charge-sheet — 
Errors held were illegalities not curable under 
S. 537. [Para 6] 

Annotation : (’49-Com.) Crlminal'P. C., S. 637 N. 6 
Pt. 9. 


Amiyalal Chatterjee—loz Petitioners. 

M. Asir —for the Crown. 

Sudhansu Kumar Sen—for Complainant. 

Order.—This rule has been obtained by the 
two ac3used who have been oonvioted of hav¬ 
ing committed theft. The first accused Yakub 
Sheikh has been sentenced to pay a fine of 
R9. 200 in default to undergo rigorous imprison, 
ment for three months. The seoond accused 
Malek Sheikh has been dealt with in accord¬ 
ance with the provisions of 8. 662, Criminal 
P. 0. and released after due admonition. Half 
of the fine has been directed to be paid to Kalu 
Santal as compensation. 

[ 2 ] The case for the proseoution is that Kalu 
Santal was in possession of certain land as the 
adiar of one Oharan Das Ohatterjee. He grew 
paddy on the laud and reaped it. On the date 
of occurrence the two accused persons came there 
and removed paddy and straw in spite of pro- 
teats. The defence taken is a denial of the 03- 
currence and it was contended on behalf of the 
defence that the land on whioh the paddy was 
grown belonged to the aocnsed Yakub. The 
learned Magistrate has disbelieved the defence 
case and convicted the accused. On appeal the 
Additional District Magistrate has after oriticis- 
ing the judgment of the learned trial Magistrate 
somewhat adversely upheld the decision and 
dismissed the appeal. 

[8] The point raised before me is a pure 
point of law. It is said that the learned Magis¬ 
trate has committed certain illegalities in the 
trial which are fatal and that therefore the 
entire proceedings are without jarisdiotion. The 
facts which give rise to this contention are these: 
Kalu Santal lodged a petition of oomp aint 
before the Magistrate making the 
whioh are the substance of the proseoution. ine. 
learned Magistrate passed an order upon tne 

oomplaint in these term3: „n n ni*imoe 

‘•Send this to O/O Kalna p. b. 
under S. 379/147, Penal Code, and finishing invest 

Upon this' order being communicated to the 
police they investigated the case and returned 
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a charge sheet. Thereafter the acoused were 
tried. I may mention here that on the petition 
of complaint being filed the oomplainant wa3 
not examined on oath. 

[ 4 ] It ie contended that the learned Magis- 
trate hag erred in law in sending the matter to 
police and asking the polios to take cognizance. 
He has also erred in law in not examining the 
complainant on oath. In my opinion both these 
grounds are substantial. The law is quite clear 
on the point. When a complaint is filed before 
a Magistrate, unless there is any legal bar to 
the entertainment of the complaint such as is 
mentioned in s. 196, Criminal P. C., and any 
other seotion, the Magistrate is bound to take 
cognizance of the offence. He has no option in 
the matter. Section 190 (l), Criminal P. 0., is 
quite clear. It says that a Magistrate may take 
cognizance of an offenoe (a) upon receiving a 
complaint of faot3 whioh constitnte'such offence, 
(b) upon a report in writing of such faots made by 
any police offioer, and ( 0 ) upon information re¬ 
ceived from any person other than a police offioer. 
The word 1 may ’ here means must. The word 
‘may’ is used beoaose there are three separate sets 
of oiroumstances laid down upon whioh oogniz. 
anoe may be taken. This is the view I held in 
the case of A. C. Samaddar v. Suresh Chandra, 
69 0. W. N 270 .' (A. I. R. (96) 1949 Oal. 19T : 60 
or. L. j. 368) relying upon the case of Kashmiri 
Lai Garga v. Ismail, an unreported deoision 
whioh is Cri. Ref. No. 40 of 1940. In this case 
the Magistrate should have taken cognizanoe of 
the oomplaint as there was no legal bar against 
taking suoh cognizanoe. That being so, he had 
no jurisdiction to refer the matter to the police 
directing the police to take cognizanoe and 
investigate The learned Magistrate apparently 
relied upon the provisions of a. 166 (3), Criminal 
P. 0. That sub-seotion has no application what, 
soever in a oase where oognizanoe is taken upon 
a oomplaint. This view was also expressed by 
me in the abovementioned oase and I find that 
the same view has been taken in the oase of 
Pulin Behari v. The King, by the Chief Justice 
and Das J. The oase is reported in 69 o. w. n. 
663. 

[el Next, the learned Magistrate when he 
takes oognizanoe upon a oomplaint is bound 
under the provisions of s 200 , Criminal P. C., to 
examine the oomplainant on oath at onoe. The 
failure to do this is fatal. This was held in the 
abovementioned two oases. It is thus clear that 
the Magistrate has committed several illegalities 
in this oase. 

[6] It was argued by learned advooate appear, 
ing for the Crown that although the faots 
disclosed that the Magistrate had committed 
certain irregularities, they were ourable by virtue 


of the provisions of S. 637, Criminal P. C., 
inasmuch as the accused were not prejudiced 
by these irregularities. In my opinion thisargu- 
ment cannot be accepted. These are not mere 
irregularities but illegalities which affect the 
question of jurisdiction of the Magistrate. The 
learned Magistrate really had no jurisdiction to 
try the case upon a charge sheet once the peti¬ 
tion of complaint was filed, nor did he have 
any jurisdiction to refer the matter to the police 
in order that the police might take cognizance 
of the offence. These errors relate to jurisdic¬ 
tion and are not mere irregularities. 

[7] In my opinion the trial has been without 
jurisdiction and, therefore, the order of convic¬ 
tion and sentence must be set aside. The oase 
shall be retried by some other Magistrate to be 
appointed by the District Magistrate for this 
purpose. He shall try the case according to law 
and in the light of the observations made above. 
The rule is made absolute. 

V.R.B. Rule made absolute. 


A. I. R. (37) i960 Calcutta 341 (C. N. 123.] 
Harries C. J. and Banebjee J. 

Kedar Nath Mukherjee and others—Appel¬ 
lants v. Sree Sree Iswar Kalimata of Kali¬ 
ghat and others — Respondents. 

F. 0. Appeal No. 15. ot 1949, D/• 20-12-1949. 

Civil P. C. (1908), S. 110 — Appeal allowed in 
part —Decree, if one of affirmance. 

Where the value of the suit and the valuo of the 
appeal exceed Rs. 10,000 and the appeal is allowed in 
part and a portion of tbo decree of the trial Court la 
vacated, the decree is not a decree of affirmance, but 
is a deoree varying the deoree of tho Coart below and 
hence tho appellant is entitled as of right to a certifi¬ 
cate under 3. 110. [Paras 1 and 2] 

Annotation : ('44-Oom.) C. P. 0. B. 110 N. 13. 

Hiratol Chakravarty and Saroj Kumar A/aiiy — 
for Appellants. 

Pannata! Chatterjee — (or Deputy Registrar and 
Respondent 1. 

Nagendra Kum&r Duit t Satya Charan Pyno t Ajoy 
Kumar Bose. Nalini Ranjan Bhattacharjya 
and Subodh Chandra Basak — for Rospondonts. 

Harries 0. J.—In this oase it is conoeded 
that the value of the suit and the value of the 
appeal exceed Ra. 10,000. The appeal was allowed! 
in part and portion of the deoree of the trial 
Court wag vaoated. 

[ 2 ] In these oiroumstanoes it appears to us 
that the deoree of this Court is not a deoree of 
affirmance but is a deoree varying the deoree of 
the Ooqrt below. That being so the appellants are 
entitled as of right to a oertifioate and aooor. 
dingly we grant leave to appeal and grant a 
a oertifioate under s. 110 , Oivii P. 0. 

[8] Costs of this application will be oosts in 
the appeal the hearing fee being assessed at 
two gold mobnrs, 
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[ 4 ] Let the supplementary affidavit filed in 
Court today be kept on the record. 

Banerjee J. — I agree. 

v.R.B. Leave granted . 

A. I. R. (37) 19S0 Calcutta 342 [C. N. 124.] 
Harries C. J. and Sinha J. 

Reliance Development and Engineering 
Ltd . — Petitioner v. Bhabani Char an Barter - 
jee and others — Opposite Party . 

Civil Rule No. 1562 of 1949, D/• 22-12-1949, to 
revise order of Sab-J., Hooghly, D/- 16-7-1949. 

Civil P. C. (1908), O. 38, R. 8 and O. 21, R. 58 — 
In investigating claims to property attached before 
judgment, the Court cannot go into the question 
of benami. [Paras 6, 7] 

Annotation : (*44-0010.) Civil P. C., 0. 21 R. 58 
N. 20; 0. 38 R. 8 N 1. 

Paresh Nath Hookerjee and Chandra Nath 
Hooker jee — for Petitioner. 

D.'babrata Hooker jee and A jay Kumar Basu 

— for Opposite Party. 

Harries C. J. — This is a petition for revi¬ 
sion of an order of a learned Subordinate Judge, 
made in a claim case. 

[ 2 ] Certain property bad been attached be- 
fore judgment and the property was olaimed by 
the petitioners in this case. They made their 
application under the provisions of 0. 38, B. 8, 
Civil P. C. That rule provides that where any 
olaim is made to property attaohed before judg- 
ment the claim is to be investigated in the 
manner provided for the investigation of olaims 
to property attached in exeoution of a decree for 
the payment of money. In other words, the 
claim is to be investigated under the provisions 

of 0 . 21 , B. 68, Civil P. 0. 

[ 3 ] The learned Judge oame to the conclu¬ 
sion that the company were not in possession of 
certain bricks whioh had been attached before 
judgment. The oompany claimed to be in pos¬ 
session of these bricks under a document which 
purported to transfer the bricks to them. The 
learned Judge, however, was not satis6ed that 
this document really transferred the bricks to 
them and he winds up his judgment in these 
words * 

"I dilate no more on the merits of these papers and 
writings because I have already said that I am not 
impressed that the Oompany hold these brioks on their 
own account.” 

[ 4 ] In short, he held that the company were 
mere benamidars of the defendant Girija Prosad 
Pal and, therefore, they could make out no 
claim to these bricks. 

[ 5 ] Mr. Paresh Nath Mokerjee on behalf of 
the petitioners has contended that it was not 
open to the learned Judge to deoide—whether 
or not the company were mere benamidars of 
the defendant. He has pointed out that it has 


been repeatedly held in thi3 Court and in other 
Courts that in proceedings under o. 21 , B. 68 a 
Court is not entitled to go into the question as 
to whether a transaction is benami or not. The 
Court is solely entitled to deal with the question 
of who is in possession and the Court is prohibit, 
ed from entering into a question of title. 

[6] It is true that the words of 0 . 21 , B. 68 
would suggest that the Court could go into a 
question such as benami. But as I have Baid 
the authorities of this and other Courts forbid 
the investigating Court so to do. The very same 
question came before me in the oase of Protiva 
Sundari v. Reliance Bank Ltd., 62 o. W. N. 66, 
in which I bad to hold that the Judge in that 
case oould not go into the question of the benami 
nature of a transaction. In the judgment I have 
cited certain cases of the Patna High Court and 
of this Court and it is quite dear that this Court 
has over a considerable length of time consistently 
held that in a olaim case the Judge oannot go 
into the question of benami. The learned Sub¬ 
ordinate Judge in this case did go into this ques¬ 
tion and deoided that the company was a mere 
benamdar and that they did not hold the brioks 
on their own acoount, but on account of the true 
owner, the defendant. 

[7] Having regard to the authorities we are 
bound to hold that the decision of the learned 
Judge cannot be sustained and must be set aside. 
The case should, in my view, be sent back to the 
learned Subordinate Judge for him to deoide it 
upon the evidence relating to possession whioh 
was before him and on that evidence alone. If 
he can deoide the matter he must do so, but he 
oannot go into the question of benami and hold 
that the petitioners are mere benamdars. If 
there is nothing to suggest that the possession of 
the petitioners is other than genuine he will 
have to find for the petitioners. He cannot find 
for the opposite parties on a finding that the 
petitioners are benamlars. 

[8] In the result, therefore, this petition is 
allowed, the order of the learned Subordinate 
Judge is set aside and the case is remanded to 
him to be deoided in accordance with the ob- 
servations made in the judgment and aocording 
to law. The costs of these proceedings will abide 
the event before the learned Subordinate Judge. 
The rale is disposed of in these terms. 

[9] The interim order of attachment ’Conti- 
nues pending the disposal of the application 
before the learned Subordinate Judge. 

[lol Lst the counter-affidavit filed in Court 
today be kept on the reoord. 

Sinha J. — I agree. 

v r.r Petition allowed. 
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A. I, R (37) 1950 Calcutta 343 [ C . N . 125 ,] 

Sen J. 

Radha Govinda Dutla and another — Accus¬ 
ed—Petitioners v. Satla Kumar Mukherjee— 
Complainant — Opposite Party. 

Criminal Bern. No. 655 0 1 1949, D/- 22 11-1949. 

(a) Penal Code (1860), Ss. 499, 500 -Repetition ol 
delamatory statements in question form. 

Where alter certain leaflets are distributed contain¬ 
ing imputations against tbe complainant which are 
olearly defamatory, the editor of a newspaper publishes 
them in the form of questions without any direct im¬ 
putation against the [ooraplainaut and asks the 
complainant to clear him-elf'by answering the questions, 
it amounts to a re-publicatioo of the defamatory state¬ 
ments in the leaflets aod the editor i9 guilty of defama¬ 
tion. (Para 3) 

Annotation: ('46-Man.) Penal Coie, Ss. 499 and 600 
N. 1,2. 

(b) Penal Code (1860), S. 499, Exception 1—“Any¬ 
thing which Is true." 

It ie sufficient if the accused can show that the 
statements are substantially true in regard to the mate¬ 
rial portion of the allegation or insinuation. 

[Para 4] 

Annotation: (’46-Man.) Penal Code, S. 499 N. 6. 

-Ajit Kumar Dutt and Basanta Kumar Panda 

—for Petitioners. 

J. C. Mitra and Salya Charan Pain— 

for Opposite-Party. 

Order.—This rule has been obtained by two 
persons who were tried (or having defamed the 
Chairman of the Howarh Municipality. They 
were convioted and sentenced to pay oertain 
fines, in default to undergo simple imprisonment 
for certain terms. Out of the fines compensation 
was direoted to be paid to the oomplainant. The 
deoision of the trial Court was upheld in appeal 
by the Sessions Judgo and it is with reepeob to 
the last decision that the present rule has been 
obtained. 

(9) The facts briefly are as follows : The 
accused Radha Gobinda Dutta was the Editor 
and the acou9ed Lakshmi Kanta Bhattaoharjee 
was the printer of a Bengali daily newspaper 
known as the Paschim Banga Patrika. On 8th 
July 1948 an article was published in that paper 
in the form of a questionnaire. This is 2x. i. 
It is the oaao for the prosecution that this article 
defamed the complainant Saila Kumar Mukher- 
jee, the Chairman of the Howarh Municipality 
and that the acoused committed an offence 
punishable under B. 600, Penal Code. The de- 
fence taken is that the questionnaire which 
admittedly was published in that newspaper did 
not oontain any defamatory matter, that is to 
aay, it did not contain any matter whioh may be 
described as making any imputation regarding 
the oomplainant whioh would harm his reputa. 
tion. Next, the defence was that the aoonsed 
were protected by Exceptions 1, a, 8, and 9 men- 
4ioned in s. 499, Penal Cole, whioh defines the 


offence of defamation. As I have stated before 
both the Courts below have rejected the defences. 

[3] Learned advocate for the petitioners gives 
up the defence of Exception 2, and be relies upon 
all the other defences taken in the Courts below. 
The learned Sessions Judge in a very detailed 
and able judgment has discussed all the points 
raised by the defence and he has come to the 
conclusion that the statements contained in Ex. 1 
are defamatory and that none of the Exceptions 
can be availed of by the accused. In my view 
this decision is perfectly correct. I shall first 
deal with tbe question whether the statements 
published in Ex. l oome within the mischief of 
0 . 499, Penal Code. In this connection certain 
surrounding circumstances must be considered. 
A few days prior to the publication, leaflets were 
distributed in Howarh containing imputations 
against the oomplainant which are clearly de. 
(amatory and indeed on this point there was no 
dispute. This leaflet is Ex 2. Now, the leaflet 
and the so called questionnaire published in the 
Paschim Banga Patrika should be considered 
together and if they are considered together it 
becomes abundantly dear that the questions con¬ 
tained in tbe Paechim Banga Patrika, although 
they were in the form of mere questions, were 
defamatory in oharaoter. I reproduce below the 
leaflet Ex. 2 leaving out certain paragraphs 
therein which are not relevant to the case and 
also tbe questionnaire Ex. l: 

Exhibit 2, "A few questions about the Howrah Muni¬ 
cipality. 

Will the Chairman Saila Baba reply? 

Sri Saila Kamar Mukherjee. the Congress Chairman 
of the Howrah Municipality tries to extort cheap praise 
by speakiDg at'intervala in throatful voice about laudable 
long range and short range schemes for the betterment 
of the Howrah Municipality. But the following few 
facts will olearly manifest his depth of foeling for the 
betterment of tbo Municipality. We hope Saila Baba 
will have sufficient moral courage to refute the faot 3 , 
if groundless, by his replies. 

!• After the eell-lmmolation of Mahatma Gandhi 
arrangements wore made for a Sradha Baser at the 
Howrah Town Hall. Newspapersland handbills published 
by the Municipality indicate that it was held under 
the auspices of the Municipality and tbe Chairman of 
the Municipality Sri 8aUa Kumar Mukherjee himself 
raised about Rs. 13,500 (Thirteen thousand and a half) 
for this funotion from wealthy persons, rioh marwarle 
and the public. But he has not as yet submitted any 
aooount to the Municipal Meeting. Questioned he says 
this function has no oooneolion with the Municipality 
and thus he evades. Will he, without any further 
delay, submit an aooount to tbe publio? 

2 , It ia known to us that the expenses of the case of 
the Commissioners of the Howrah Municipality against 
Mr. Nomani appointed by the late Government of Bengal 
that rolled up to tho Privy Counoil were by the olttiena 
ol Howrah and some Commissioners personally. Govern¬ 
ment lost the oase and about Re. 11000 (Eleven 
thousand) was allowed as costs. But we have been 
astonished to hear that Saila Babu has misappropriated 
the said amount of Rs. 11 000 (Eleven thousand) 
What la the reply of Saila Baba to this ? 
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3. It i 3 true that for eome special reason he appeared 
at the appeal Committee at the time when the question 
of assessment of the Allenberry Workshop run by Messrs. 
Dalmia Jain was being decided and reduced the valua¬ 
tion of only the Allenbery Company from Rs. 83,065 to 
Rs. 61,036. What-is the reason of reducing the three 
monthly income by Rs. 1C00? It is heard that jast 
after this Saila Babu purchased a motor car cheap. 
Is it true? 

4. Why was*the contract for Rs. 60.000 of the Road 
Board given to the lowest tenderer Sri Kumar Pal 
without the consent of the Commissioners? Is it true 
that a large sum of money has been paid to the said 
contractor Sri Kumar Pal though the work has not 
been finished up to the sixteenth part? It is beard that 
ju3t after getting this contract the said contractor was 
engaged for repairing the house of Saila Babu and 
wicked people are saying that it is for this reason that 
Saila Babu has special favour for this contractor : 
What does Saila Babu say ? 

5. Will Saila Babu say why he has got the lease of 
the Municipal tank given to B. K. Sarkar A Co. at a 
low rate or at a nominal rate disregarding the resolu¬ 
tion and direction given in a general meeting of the 
Commissioners? Is it true that the contract for bran 
has been given to the said B. K. Sarkar A Co. disregard¬ 
ing the clear direction of the Commlssionera? Why 
was the contract for the supply of bran given to the 
said Contractor at the rate of Rs. 14 4-0 although the 
market rate is Rs. 13? Besides this, why was the 
charge at the rate of 0 - 8-0 for bags of bran allowed 
separately? Though no price i 3 ever paid for the bag 3 
of bran. Why did Saila Babu allow this extra price of 
bags at the rate of Rs. 0-8-0 over-riding this practice? 
Will Saila Babu say whether thi 3 contractor B. K. 
Sarkar A Co. is his benamdar and whether a large 
sum of hie money has been laid out in the work of 
this contractor? 

6 . It is true that the value of laud in Ward III 
where are situate Saila Babu's paternal house and 
landed property assessed at a rate lower than wbat has 
baen done in respect of Wards VI and II of the Munici¬ 
pality during the revision of assessment. According 
to which reason or principle has-the value of the land 
on which Saila Babu’s house stands assessed at R*. 300 
(Three hundred rupees) percottah and that in ^ VI 
at Rs. 600 (six hundred rupees) per cottab? Will our 
Chairman who has a soft corner for the public throw 
light on this matter? 

7. Will Saila Babu inform why was the valuation 
sketch of bi 6 own house increased by penning through 
and why was the valuation sketch done by odg of his 
friends Jyotieh Chandra Mitra erased and re-written. 

8 . In the house of Saila Babu at 21 Bamla 
Mukheriee Lane, there are 7 rooms and 4 bath rooms 
in the 2 nd story, 12 room 3 and 2 halls and one bath 
room in the 1st story and 26 rooms. 4 halls, one puja 
dalan and 3 tin sheds in the ground floor and attached 
with the house is a land measuring 2 bigbas 3 cottabs 
and 3 Ch. Why was the valuation of this building fixed 

at Rs. 3100? , . . , c u 

9 £*3 there been a shortage of money of baila Bibo 

after he became the Chairman of the Municipality? 
We are awaiting Saila Babu’s reply in this matter. 

10. On this shortage of money we are whispering a 
email question to Saila Batu. Is the pay of the driver 
of Saila Babu’s personal motor car paid from the 
Municipal fund? 

11 . Why has (sic) Saila Babu is the leader of the Muni¬ 
cipal Party disregarding the written instruction of the 
Congress Municipal party from the words “Howrah 
Municipality from the Howrah Municipality jeep car. 
Ha 3 it been removed le 3 t it might stand in the way of 
its arbitrary use by him or least It might lower his 


prestige to the people of High Court? The people demand 
au explanation from Saila Babu in this respect. 

In the end we want to speak of a small matter to 
Sa la Babu. The Howrah Municipality is the property 
of the citizens of Howrah It would have been better if 
the relatives and friends were nourished from his own 
property rather than from the money of the rate-payers. 
May he not forget this knowledge." 

Sd. Sri Sital Chandra Kundu, 

The 2nd July, 1948. 

Circular Boad, Howrah. 

Ex. 1 : 

“PASCHIM BANG A PATR1KA - Dated 8 th July, 
1948 page 3. 

Questions for the Chairman, Howrah Municipality to 
answer. 


We have received number of complaints against Sri 
Saila Kumar Mukhopadhjay, Chairman. Howrah Muni¬ 
cipality. We hope he will remove all doubts In the minds 
of the public by stating as to whether such complaint# 
are correct. 

1 Did Sri Saila Kumar Mukhopadhyay collect from 
wealthy persons, rich Marwaris and from the members 
of the public a Bum of about Rs. 13,500 in connection 
with Gandhi Sradhha Basar ? la it correct (bat he has 
not &3 yet furoiihed before any meeting of the Munici¬ 
pality any account for such sum ? 

2. Is it not correct that the oost of the litigation between 
the Commissioner for the Howrah Municipality and 
Mr. Nomaoi appointed by the then Government of 
Bengal up to the Privy Counoil had been borne indivi¬ 
dually. by the citizens of Howrah and certain Commis¬ 
sioners ? Is it not true ihat ihe Howrah Municipality 
won the case and got about R?. 11,000 as damagee ? 
Who ha3 taken the money? 

3. Is it true that for certain special reasons he, by 
being present in the Appeal Committee meeting had the 
assessment of only Allen Berry and Co., run by Messrs. 
Dalmia Jain reduced from Rs. 83,065 to Re. 61,936 ? 

4. Is It true that a Road Board contract for Re. 60,000 
was denied to the parly who quoted the loweet tender 
and was given without the consent of the Commie- 
eioners, to one Srikumar Pal whose tender was third 
from the lowest ? Ie it true that large sume have been 
paid to the said contractor Srikumar Pal although one- 
eixteenth of the work baa hardly been completed ? 

5. Did he cause a lease of a Municipal tank to be 
granted to B. K. Sarkar Co., at a small or nominal 
value, by ignoring the resolution and direction of Com¬ 
missioners in a General Meeting ? Is it true that a con¬ 
tract for gram has been given to the eaid B. K. Barkers 
Co, notwithstanding speci6o instructions of the Com¬ 
missioners to the contrary ? Was the eaid contractor 
allowed Rs. 14-4-0 for eupply ol gram although the 
market rate was Rs 13 ? 

6. Is it true that in connection with r6-as=e=sment, 
valuation of the land has been made at a reduces rate 
in Ward No. Ill where Saila Babu’s ancestral home and 
properties are situate, compared to the valuation c. lane 

in Wards Nos. II and VI ? 

7. Ha 3 the valuation of his residential house beec 
increased by tampering with sketch book ? Has the 
valuation Sketch Book of the house of bis friend 
Babu Jyotieh Mitra, a Commissioner, be-n erased 
and re-written ? Sai’a Babo’e reaidontlal house at Ji, 
Ram Lai Mukherjee Lane consists of 7 roomsi and14 
bath rooms in the second floor, 12 room*, 2 halls and 
one bath room in the first floor a D d 26 rooms, 4 halls, 
1 Pnia Dalan and 3 rooms in ihe ground floor. Ihe 
said bouse is on a plot of land 2 bigbas 2 cottas 3 ohat- 
taoks in area. Has this palace been va aed at Rs. 8WD f 

8. Is the driver of Saila Babu’e private car paid out 
of the funds of the Municipality ? 
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9. Have the words "Howrah Manieipality” been 
deleted from the Jeep Car ot the Manieipality ? 

A comparison of these two documents makes it 
quite cleat that the questionnaire was referring 
to the defamatory allegations made in the leaflet. 
They virtually amounted to a re-publication of 
the defamatory statements contained in the leaf, 
let. It is quite a common ruee to make defama¬ 
tory statements in the form of questions. What 
the Editor is saying in Ex. 1 ., is tbit? “We have 
received a number of complaints against you 
and we hope you will clear yourself by answering 
the following questions.” Thereafter he puts the 
questions in a sly manner omitting from the 
questions any direot imputation. It is quite dear 
however that the questions and the preface to 
the questions indicate that the Chairman was 
being charged with having done dishonest things 
and he is asked to answer the charges. A state¬ 
ment of this nature would amount, in my 
opinion, to defamation and the publishers of 
suoh statements would be guilty of the offence 
of defamation unless he is protected by the 
Exceptions mentioned in S. 499, Penal Code. A 
simple illustration will, I think, prove the 
point. Suppose a newspaper published the 
following statement ? “To Mr. A : We have 
heard that people are saying that you commit 
theft and dacoity. We give you this opportunity 
of olearing yourself by answering the following 
questions.” Would not that amount to defama¬ 
tion ? In my opinion it certainly would. It 
really amounts to a re-publication of the 
defamatory statements which the person is 
oalled upon to answer. Merely because the 
publisher of the defamatory statements asks the 
person defamed to exonerate himself, that does 
not in any way proteot the publisher. 

[4] The next question for determination is 
whether the acoused are protected by any of 
the Exceptions. Exception I is in the following 
terms ?: 

"It 1b not defamation to Impale anything whloh 
is true concerning any person, if it be for the pobiio 
good that the imputation should bo rosde or published 
Whether or not it Is for the publio good is a qoestion 

01 I&Ol. 

To get the benefit of this Exception the accused 
must prove that the Blalements contained in the 
questionnaire are true and that they are made 
for the publio good. Learned advocate for the 
petitioners contends that it is sufficient if the 
petitioners can prove that the statements made 
in the questionnaire are substantially true. He 
relies upon an unreported deoision of this Court 
in criminal Revision case No. H48 of 1947 
(Prabhat Chandra Ganguly v. A, H, B. 
S. Doha). There can be noi quarrel with 
this i proposition, but the words "substantially 
true” mean true in regard to the material por. 


tion of the allegation or insinuation As am 
example I would take the firet question. "Did 
Sri Saila Kumar Mukhopadhyay collect from 
wealthy persons, rich Marwaris and from the 
members of the public a sum of about its, 13.500” 
etc. It is true that some money was collected 
in connection with the Gandhi Sraddha Basar. 
The troth regarding that allegation cannot make 
the insinuation contained in paragraph I sub¬ 
stantially true. The insinuation there is thaf: 
the complainant acted on behalf of the Munici¬ 
pality and collected this sum on behalf of the 
Municipality and neglected to furnish aocounts. 
Now, it has been established that the money was 
not collected on behalf of the Municipality at 
all and that there was no duty upon the com- 
p'ainant to furnish any account to the Munici¬ 
pality. It is thus dear that the accused have 
not succeeded in showing that the insinuation 
contained in the first queition is substantially 
true. The same may bo said with respeot to all 
the questions. Certain faots therein are no doubt 
substantially correct, bat the insinuation under¬ 
lying these facts is not substantially oorrect. 
Exception 1 therefore has no application. 

[63 As regards Exceptions 11 and m 
I am of opinion that they have no rele- 
vancy. They deal with expressions of opinions 
in respeot of the oonduot of a publio servant or 
in respeot of the oonduot of any person 
touching any publio question. In the present case 
we are not concerned with the expression of 
any opinion at all. The oase relates to defama- 
tory imputations whioh are allegations of fact 
and not expressions of opinions. I need not 
therefore coDBider these two Exceptions. 

[6] The last (Ninth) Exception is in the 
following terms: 

“It is not defamation to make an imputation on the 
obaraoter of another, provided that the imputation bo 
mado in good faith for tho protection oi the interest of 
the person making it, or of any other person, or for 
the publio good.” 

To get the benefit of this Exception the acoused 
must prove that he aoted in good faith and for 
the publio good. Ho must establish both these 
points. There is certainly no good faith establi¬ 
shed in this case. The question has been dealt 
with very well by the learned Judge. If the 
accused were aoting in good faith, one would 
have expeoted them to go to the Chairman of 
the Municipality and ask him for an explana. 
tion. Nothing of the kind was done. The acoused 
relying upon anonymous leaflets drew up a sort 
of a oharge sheet against the Chairman. Suoh 
oonduot is dearly notin good faith. For this rea- 
son I hold that Exception IX has no application. 

[7] In my opinion the oharge has been fully- 
proved and I discharge this rule. 

D -H. _ Buie disoharged. 
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Sen J. 

On, difference of opinion between 
R. P. Mookerjee and Da3 Gupta JJ. 
Paresh Chandra Bhowmick — Complainant 

— Petitioner v. Osharanjan Ghosh and others 

— Accused—Opposite Party. 

Criminal Revn. No. 784 of 1943, D/- 20-7-1949. 

* ( a ) Criminal P. C. (1893), S. 439 (I)_ Order of 
discharge —Revision -Power of High Court to pass 
limited order oi remand. 

Where an order of discharge comes up before the 
High Court in revision the jurisdiction of the Court is 
not fettered in any way. The High Court has ample 
jurisdiction to seDd the case back on remand for the 
retrial of any particular offence while upholding the 
decision of the Court below with respect to other oflen- 

C69 t, _ [Para 3] 

If the Court iinds that the charge of forgery cannot 
be established but that there are materials lor investi* 
gating a charge of cheating, the Court may remand the 
case for the trial of the charge of obeating only on an 
application against an order of d scharge. [Para 3] 

Where such a limited order of remand 'is passed 
on revision, the order is binding on the lower Court 
and on the High Court until it is set aside in appro¬ 
priate proceedings. It is not open to the High Court to 
sit on appeal on such an order and say that it is a bad 
order. [Para 4] 

(b) Criminal P. C. (1898), S. 439—Revision 
against acquittal. 

The High Court is averse to interfere in revision 
with orders of acquittal, but where the order of acquit¬ 
tal is the result of serious error of law, the order 
should be set aside. [Para 6] 

Annotation : (’49-Com.) Criminal P. C„ 8. 439, 
N. 12. 

Nalin Chandra Banerjee and Chintiharan Roy 

— for Petitioner. 

Moni Muhherjee— tor Opposite Party. 

San J—This rule came up for hearing be¬ 
fore Mook6rjes and Das Gupta JJ. As there 
was a difference of opinion between them the 
matter ha? been placed before me for disposal 
by my Lord the Chief Justice. 

[2] The facts giving rise to this rale briefly 
are as follows. The Mabaraj Kumari Binodini 
Devi of Manipur deposited the sum of Rs. 5,000 
(rupees five thousand ooly) as a fixed deposit 
for six months in the Calcutta Mercantile Bank 
Limited at the Nabadwip Branch. Six months 
expired on 5th February 1947. On 6th of that 
month Maharaj Kumari Binodini Devi send her 
agent, Paresh Ohandra Bhowmik, who is the 
complainant in this case, to get back the money 
deposited as the date of maturity had passed. 
Bbowmik appeared at the Nabadwip Branoh of 
the Bank but he was told that there was no 
money tbera and he was asked to come to Cal- 
cutta to take money. On 7th February 1947 Bhow¬ 
mik came to the Calcutta Head Office and 
he was put off for a week. He went to the 
bank from time to time and payment was 
deferred. Finally, on 25th February 1947, 
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he went to the Bank and insisted on payment 
saying that he would not leave the bank 
until he was paid. The fixed deposit receipt 
was taken from him by Prova Ranjan Gbose, 
one of the accused, who went into a room where 
the other two accused Usha Ranjan Ghose and 
Suresb Ghosh were seated Thereafter Bhomik was 
called into the room and the receipt in a folded 
condition was returned to him. He was asked 
to wait for a few days as some Government 
papers had to be cashed and he was promised 
payment- Oa 28th February 1917 a letter was 
received by Maharaj Kumari Binodini Devi 
which was dated 10th February 1947, informing 
her that her Fixed Deposit had been automati¬ 
cally renewed as per rubber stamp on the receipt 
as she had not applied to receive payment with¬ 
in three days of the date of maturity. The case 
for the prosecution is that there was no rubber 
stamp on the receipt at all on 25th February 
1947. and that the rubber stamp was put on the 
receipt on that date when the receipt was taken 
away from Bhowmik by Probba RaDjan Ghose. 
It is also the case for the prosecution that the 
letter was fraudulently ante-dated. When this 
letter wa3 received criminal proceedings were 
initiated by Paresh Ohandra Bbowmik alleging 
that the three accused persons were guilty of 
forgery, of using a forged document, of cheat¬ 
ing and of forgery for the purpose of oheating. 
Upon this complaint beiog made summonses 
were issued against the three persons only with 
respeot to the allegation of cheating, that is to 
say, sammonses were issued stating that the 
aocused had beenoharged with having committ- 
ed an offencs punishable under S. 420, Penal 
Code. The accused appeared and were tried by 
Mr. H. K. Bose, Honorary Presidency Magis¬ 
trate. He discharged the aocused with respect to 
the offence punishable under 8. 420, Penal Code. 
He did not make any investigation regarding 
the other oharges alleged in the petition of 
complaint in any detail and passed no specifio 
orders with respect to those offences. Against 
this order of discharge this Court was moved 
and a rule was issued which was heard by Rox¬ 
burgh and J. N. Mujumdar JJ. The complainant 
who obtained this rule stated that the learned 
Magistrate was wrong in discharging the accused 
on the charge of cheating and he also com¬ 
plained that the Magistrate had not investigated 
the case with respect to the other allegations 
made charging the accused with forgery, the 
forgery consisting in putting in the rubber stamp 
entry on the receipt. Their Lordships remanded 
the case to the trial Court for rehearing and in 
the order of remand certain observations were 
made which are of great importance for the deci¬ 
sion of this rule. I shall therefore quote those 
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observations which were made in the remand 
order: 

"Tbe learned Magistrate in discharging the accused 
has tafeen the main prosecution case to be one of 
cheatmg for mo-payment of money and he holds that 
the case is really one of debtor and creditor and not a 
criminal case. He briefly refer; to tbe robber 6tarop 
question but says that as the prosecution could not say 
who was responsible for it no prima facie case had been 
made out. 

So tar as the first reason given by the learned Magis¬ 
trate is concerned, we have nothing to say. 

In so far as tbe matter of the rubber stamp is con¬ 
cerned, we note tbat on the back of the printed appli¬ 
cation for fixed deposit account. Ex. 5 which wa9 sub¬ 
mitted by the Maharaj Kumari when tbe amount was 
deposited, cl. 6 is iu very similar terras to those in the 
rubber stamp and now challenged. Tbe only material 
difference being that the period is seven days and not 
three days. Jn those circumstances, it would be diffi¬ 
cult Jor a charge of forgery to succeed in otif opi¬ 
nion. 

But there remains the prosecution case that the ao- 
ouaed have fraudulently dealt with the Maharaj Kamari 
In obtaining the receipt from the complainant on the 
pretext of paying the money and then tending an'ante- 
dated letter alleging that the receipt had been automa¬ 
tically renewed. Without wishing to express any opi¬ 
nion on this point, we think that this aspect of the 
case requires farther enquiry. With these comments 
we therefore sot aside the order of discharge and re¬ 
mind the o&36 for disposal by the Chief Presidency 
Magistrate or some other Presidency Magistrate to 
whom he may transfer it other than Mr. H. K. Bose." 

[9] Tbe oase sent back on remand was heard by 
Mr. A. Mukberjee, Additional Presidency Magis¬ 
trate, Calcutta. He interpreted the order of re- 
mand of this Court as limiting tbe scope of bis 
enquiry to the obarge of cheating only. This is 
what he says: 

“By orders passed by the Hon’ble High Court In previ¬ 
ous proceedings relating to this case the scope of enquiry 
wa3 limited to fraud and no other offence. It was 6een 
from the evidenoo adduced by the prosecution. 

He thereafter proceeded to try the accused on a 
charge of cheating punishable under s. 417, 
Penal Code, and holding tbat this charge has not 
been made out, he acquitted the acoused. Against 
this order of acquittal this Court was again 
moved and the present rule was issued. As I 
have stated before it was heard by Mookerjee 
and Das Gupta JJ. They have differed. Mooker¬ 
jee J. saye that as the order passed by Mr. Bose 
wasan order of discharge, this Court in remand, 
ing tbe case had no power to limit the trial. In 
this view he held tbat the order of remand 
mu9t be construed au order remanding the entire 
case for retrial, tbat is to say, the order imposed 
a duty on the learned Magistrate to investigate 
not only tbe oharge of oheating but also the 
•charge of forgery and the other allied offences. 
He supports this view by saying that an order 
of discharge is different from an order of aoquit. 
tal and that a person discharged could not take 
the bene6t of 8. 403, Criminal P. 0., which lays 
down the dootrine of autrefois acquit and 


that he wa3 liable to be tried again for 
the same offence on a fresh petition. In 
support of this view he cites two Fall Bench 
decisions, namely, tbe Gase3 of Dwarkanath v. 
Benxmadhab , 28 Cal. 652: (5 C. \7. N 457 F. B.) 
and Emperor v. Chinna Kahappa , 29 Mad. 126: 
(3 Cr. L. J. 274). His view is tbat these decisions 
are authority for tbe proposition that when an 
order of discharge is set aside by tbe Court on 
revision tbe entire case ia open to the Magistrate 
and be has tbe jurisdiction to bear the entire 
matter, and tbat it was not open to this Court to 
set aside the order of discharge aod remand 
the case for a re-hearing with respect to any 
particular oharge. In my opinion this view of 
Mookerjee J. is wrong. It is true tbat an 
order of discharge is different from an order of 
aoquittal and suob an order do69 not proteot a 
person discharged from being subjeot to fresh 
proceedings in regard to the offence with reepeot 
to which he was discharged, but it does not 
follow from this that where an order of dis¬ 
charge comes up before this Court in revision 
the jurisdiction of this Court is fettered in the 
way suggested by Mookerjee J. This Court bag 
ample jurisdiction to send the case back on re¬ 
mand for the retrial of any particular offence while 
upholding the decision of the Court below with 
respect to other offences. In my opinion this 
view is clearly supported by the provisions of 
8. 499 (l), Criminal P. 0. That section says that 
this Court on revision may exercise in its dis. 
cretion any of the powers conferred on a Court 
of appeal by bs. 423,426,427 and 428 of the Code. 
Now, it is quite clear that when there is an 
appeal the Court may remand the oase with res¬ 
pect to one of several offenoes and accept tbe 
lower Court's decision with respeot to the other 
offence3. A limited order of remand i9 clearly 
allowed to an appellate Court and there are in¬ 
numerable decisions where this power has been 
exercised. This Court in its revisional jurisdic¬ 
tion has all these powers and perhaps something 
more. In this connection I may refer to 8. 429 , 
Criminal P. 0., which mentions some of the 
powersof the appellate Court. Seotion 429 (l) (a) 
of the Code states what the Court of appeal may 
do in the case of aoquittal. Sub-section (b) of 
S. 423 (l) states what the Court may do in a oase 
of conviction. Sub seotion (o) deals with an appeal 
from any other order and says that the appellate 
Court may alter or reverse suoh order. Sub-seo. 
tion (d) say8 that the appellate Court may make 
any amendment or any consequential or inoiden. 
tal order tbat it may think just and proper. The 
oase falls under eub-s. (d) of 8. 428 (i) of the 
Code. The order here is a consequential or inci¬ 
dental order. If the Court finds tbat the ohargei 
of forgery oannot be established but tbat there! 
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are materials for investigating a charge of ohea- 
ting, the Court may remand the case for the 
trial of the charge of cheating only on an appli- 
cation against an order of discharge. 

[4] Again even if the order passed by Roxburgh 
and Majumdar JJ. be not an order according 
to law, this Court cannot ait on appeal on su:h 
an order and eay that it is a bad order. The order 
is binding on the lower Court and also binding 
on this Court until it is set aside in appropriate 
proceedings. For these reasons I hold that Mooker- 
jee J.’s view in respect of the above matter is 
not correot. 

[6] The next point for consideration is whether 
the order passed by Roxburgh and MajumdarvJJ. 
was an order of the limited nature contended for 
on behalf of the bank. This question has oaused 
me a certain amount of trouble, but after oareful 
consideration I am of opinion that the order of 
remand was not a 'limited' order. I have quoted 
the order in extenso. It was argaed that the 
learned Judges mentioned above oame to a defi¬ 
nite conclusion that a charge of forgery was not 
maintainable and that they direoted the Court 
below not to deal with any charge of forgery but 
to oonfine the trial to a charge of oheating. In 
para. 2 of the order of Roxburgh and Majum¬ 
dar JJ. as reproduced by me there is no final 
decision on the question of forgery What their 
Lordships said is that it appeared to them hav¬ 
ing regard to the ciroumstances that a charge of 
forgery would be difficult to establish. It was 
merely an expression of opinion regarding the 
difficulty in establishing a charge of forgery upon 
the materials then before their Lordships. Tbeir 
Lordships nowhere say that the charge of forgery 
had failed and that therefore the learned Magis- 
trate should not investigate that charge. When 
the case was sent back for retrial it was tried 
de novo and fresh evidence was taken. Upon 
that fresh evidence the oharge of forgery may 
well have been established. This contingency may 
havo been in the minds of the learned Judges 
and it is for this reason perhaps they did not 
express any definite opinion that the charge of 
forgery had failed and did not expressly limit 
the retrial to the oharge of oheating only. In 
this connection I would draw attention to the 
last paragraph of the order of remand. Their 
Lor1ship3 do not use the word 'cheating.' They 
used the words 'fraudulently dealt with.’ Now, 
a person may be fraudulently dealt with by 
the commission of forgery or by some other 
offences. It seems to me therefore that the 
Court below was directed to rehear the entire 
matter and to decide whether on the evidence 
it could bo said that the Maharajkumari had 
been fraudulently dealt with, If that is the 


correct interpretation, then it was open to the 
Magistrate to consider the allegations of forgery 
and of the use of a forged document. He has 
the power to investigate any other allied 
offences which the evidence might disclose as 
showing fraudulent dealing. In my opinion 
the order of remand did not limit the Magis. 
trate’s scope of enquiry to one of cheating but 
it directed the Magistrate to consider all the 
evidence and to decide whether the evidence 
disclosed that the Maharajkumari bad been 
fraudulently dealt with and whether such 
fraudulent dealing would amount to an offence 
punishable under the Penal Code. As I have 
said before the interpretation of the order of 
remand has presented some difficulty to me 
but I think that this is what their Lordships 
intended. That being so, I hold that the 
learned Magistrate was quite wrong in limiting 
the scope of his enquiry to one of cheating 
only. By reason of this error the whole trial 
has been vitiated. 

[6] It was next argued by learned advooate 
appearing for the bank that this Court in 
revision should not easily interfere with an 
order of acquittal, and he has cited a case 
decided by me wbioh lays down this proposition. 
Harendra Nath v. Bejoy Krishna, A. I. R. (36) 
1949 -cai; 171 : 60 Or. L. J. 241. I am alwaysj 
averse to interfering with orders of acquittal) 
but in the present case I consider that this) 
order should be set aside. There has been no 
real trial beoause the learned Magistrate has 
erred in interpreting the order of remand. The 
order of aoquittal passed in suoh circumstances 
is really no order at all and in my opinion a 
serious error of law of this description which 
results is an order of aoquittal should be taken 
notice of and such an order should be set 
aside. Further, the case is one of public 
importance. If the case be true, then it shows 
that a bank which is entrusted with public 
money ha 3 by forgery and cheating deprived its 
client of her dues. It is of utmost importance 
that banks should oonduot their business in a 
scrupulously honest manner and when charges 
like these are brought against a bank there 
should be a proper investigation. _ For this 
reason the order of acquittal which is baa 
because of an error of law should be interfered 
with. 

[7] Mookerjee J. has not expressed any 
opinion on the question whether the evidence 
established the charge of cheating or not, 
Mr. Das Gupta J. has expressed the view that 
the evidence adduced does not establish tue 
charge of oheating Having regard to the 
decision at whioh I have arrived I do not think 
that I should give expression to any opinion oa 
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the matter as it may impede a free decision of 
the matter by the learned Magistrate. 

[8] I accordingly set aside the order of 
acquittal and remand the whole case for 
rehearing by the learned Magistrate in accor- 
dance with law and in the light of the observa¬ 
tions made above. The rule is made absolute. 
v.B.B. Case remanded. 


ft. I. R. (37) 1950 Calcutta 349 [C. N. 127.] 

Sen and K. 0. Chunder JJ. 

Dwarika Prosad and others — Petitioners 
v. Dr. B. K. Boy Choudhury and others — 
Opposite Party. 

Criminal Revo. No. 1106 of 1949, D/- 3-2-1950. 

(a) Criminal P. C. (1898), S. 133 (1), par*. 3 - 
Community -Meaning of— Public nuisance—Penal 
Code (1860), S. 268. 

The word ‘community’ cannot be taken to mean resi¬ 
dents of a particular house. 'Community* means some¬ 
thing wider than that. It means the public at large or 
the residents of an entire locality. [Para 5] 

Where the finding was that the noise of the icecream 
making machinery constituted a nuisance to the resi¬ 
dents of the building whose fiats were adjacent to the 
place where the machine was ronning : 

Held that this was not a finding that a public nuisance 
existed and consequently, S. 133 had no application. 

[Paras 5 and 6] 

Annotation : ('49.Com.) Or. P. C., S. 133. Notes 11 
and 16; (’46-Man.) Penal Code, S. 268, N. 1. 

(b) Interpretation of Statutes-Title of Chanter- 
Value of. 

The titlo of a Chapter is not a determining factor 
regarding the interpretation of the provisions of a sec¬ 
tion in the Chapter but the title certainly throws con¬ 
siderable light upon the meaning of the eeotion and 
where It is not Inconsistent with the seotion one should 
preeume that the title oorreotly desorlbes the objeot of 
the provisions of the Ohapter. [Para 5] 

8. 8 . Mukherjee and Prifi Bhutan Barman 

— for Petitioners. 

N. K . S?n and J . Af. Sanerjee — for the State. 

Chintaharan Roy — for Opposite Party. 

Sen J—This rule wag obtained by thepeti. 
tioners against whom an order hag been pagsed 
in proceedings under 3.183, Criminal P. C., by 
the Sub.Divisional Magistrate of Asansol direct, 
ing the petitioners to refrain from working in 
iceoream making maohine between the hours of 
11 P. M. and 5 A. M. 

[ 2 l The case against the pstitionera briefly is 
as follows: The petitioners have a Bhop in oer- 
tain premises where they make ioeoream. The 
iceoream ia made in a refrigerator. It is said 
that the noise created by the working of the 
refrigerator constitutes a public nuisanoe. The 
defence taken is that the noise made is not a 
public nuisanoe. The learned Magistrate, as I 
stated before, has passed an order restraining 
the petitioners from working this maohine for a 
certain period. A motion wa3 taken from this 
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order to the Sessions Judge and he has con¬ 
firmed it. 

[3] The first point raised by learned advocate 
appearing for the petitioners is that the alleged 
nuisance, if it be a nuisance at all is not a public 
nuisance and therefore proceedings under 8. 133, 
Criminal P. 0„ to abite the nuisance are not 
permissible. His contention is that proceedings 
under S. 133, Criminal P. C., relate to public 
nuisance and not to private nuisance Next, he 
points out that the finding of the learned Magis- 
trate is not sufficient to show that the petitioners 
are creating a publio nuisance. 

U) Learned advocate appearing for the State 
contends that the evidence discloses that a num¬ 
ber of persons oooupying the other portion of the 
premises where this business is oarried on are 
disturbed by the noise and that therefore the 
Court below wa3 right in holding that there was 
a publio nuisance. 

[5l In onr opinion the contention urged on 
behalf of the petitioners must prevail. Section 133, 
Criminal P C„ appears in chap, x of that Code 
whioh i3 entitled “Publio Nuisance." We realise 
that the title of a Chapter is not a determining 
faotor regarding the interpretation of the pro¬ 
visions of a seotion in the Chapter but the title 
certainly throws considerable light upon the 
meaning of the seotion aDd where it is not in¬ 
consistent with the section one should presume 
that the title oorreotly desoribas the objeot of the 
provisions of the Ohapter. As we have said 
before the Ohapter is headed "Publio Nuisanoes." 
Seotion 133 deals with various matters which 
constitute a publio nuisance within the legal 
meaning of that term. We are conoerned in this 
oase with para. 3 of sub-s. (l) of 8.133, Criminal 
P. 0., whioh is as follows: 

"Th»t the oondnol of any trade or occupation, or the 
keeping of any goods or merchandise, Is injurious to the 
health or phyaioal oomfort of the oommuoity, and that 
In consequence sooh trade or occupation should bs pro¬ 
hibited or regulated or such goods or merchandise should 
be removed or the keeping thereof regelated, or." 

It is quite dear from this paragraph that the 
seotion aims at preventing any oondnot whioh 
would be injurious to the health or physical com- 
fort of the community. The word ’community’ is 
used and that word has a definite meaning The 
word ‘community’ cannot be taken to mean re- 
sidents of a particular house. Community means 
something wider than that. It means the publio 
at large or the residents of an entire locality. If 
we look at S. 268, Penal Code, we find the defini- 
tion of ‘publio nuisanoe.’ It defines ‘publio 
nuisanoe’ as an aot or illegal omission which 
oaoaes any common injury, danger or nuisanoe 
to the publio or to the people in general who 
dwell or occupy property in the vioinity. The 
words "publio", "in general” and "vioinity” 


Dwabika Pbosad V. B. K. Roy (Sen J.) 
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dearly indicate that there can be no publio 
nuisance unless the general public of the locality 
is affected by the nuisance. In this case there is 
really no evidence to show that anybody wa3 
affected by the sound of this machine except 
some persons living in the same house. The evi¬ 
dence of some witnesses that the noise constituted 
a public nuisance is really evidence of opinion 
and as such ia not admissible. We find further 
that the learned Magistrate in the la-t paragraph 
of his judgment does not find that the persons 
in general of the locality have been affeoted by 
the sound emanating from the machine. This i3 
what he says: 

"Taking all these various facts into consideration 
together with the impression I got when I made a local 
inspection I am of the opinion that the working of this 
icecream making machine at night in a congested area 
doe; constitute a nuisance to the residents of the build¬ 
ing whose flats are adjacent to the place where the 
machine is running and hence order that the orders 
passed by the learned Magistrate under S. 133, Criminal 
P. C., on 20th April 1949, be made absolute with this 
exception that the second party should be restrained 
from working the machine aftsr the hours of 11 P. M. 
till 5 A. M. Lst my orders stand.’’ 

He finds that the noise constitutes a nuisance to 
the residents of the building whose flats are 
adjacent to the place where the machine ia run 
ning. He does not even find that the noise of 
the machine constitutes a nuisance to all the re¬ 
sidents of the building. Ho says that it consti- 
tutes a nuisanoe to the residents of the building 
whoso flats are adjacent to the place where the 
maohine is running. Now, a finding of this 
description is clearly not a finding that a publio 
nuisance exists. 

[6] In these circumstances we are of opinion 
that 9. 133, Criminal P. 0., has no application 
and that the order of the learned Magistrate 
is bad. 

[ 7 ] We accordingly set aside the order and 
make the rule absolute. 

K. C. Chunder J.—I »g«»- 

v „ R Utils made absolute. 


A. I. R. (37) 19 30 Caloutta 330 (C. N. 128.] 
K. 0. Chunder and Guha JJ. 

Anila Bala Devi—Petitioner v. The Chair - 
man, Kandi Municipality—Opposite Party. 

Criminal Revn. No. 543 of 1949, D/• 21st November 
1949. 

Criminal P. C. (1898), S. 205-Pardanashin lady 
summoned under S. 349/500, Bengal Municipal 
Act—Appearance by pleader. 

Where a pardanashin lady belonging to a very 
resDeotable family being summoned under 8. 849/500, 
Bengal Municipal Act, applied to the Magistrate for 
permission to appear by pleader but the permission was 
refused : 


A. I. B, 

Held, that the conduct of the Magistrate in insisting 
npsn dragging a respectable lady to Court in a petty 
case cannot but be seriously condemned. (P*ra 5] 

Annotation: ('49-Corn ) Criminal P. C 3.205 N. 6. 

C. F. Ali and S. D. Chaudhuri—lai Petitioner. 

Order.— This rule was issued at the instance 
of Anila Bala Devi, who is a Purdanashin lady 
belonging to a very respectable family and is 
called the Rani of Jemj Rajbati Madbyam 
Taraf. Oa the complaint of the Onairman of 
the Kandi Municipality, she was summoned 
under 8.349/500, Bengal Municipal Act (Act XV 
[15] of 1932, Bengal). 

[ 2 ] Section 349 gives power to the Commis¬ 
sioners of a Municipality to require cleansing 
of sources of water ussd for drinking or culinary 
purposes. Section 500 deals with non-com¬ 
pliance with the orders of the Commissioners. 
The punishment in the present case at the 
maximum was a fine of rs. 50. 

[3] This respectable Pardanashin lady ap¬ 
plied before the 8ub.DivisioDal Magistrate of 
Kandi for permission to appear by a pleader. 
What has surprised us most is why the Sub- 
Divisional Magistrate did not exeroise his 
powers under 8. 206 , Criminal P. 0., and 
allow the lady to do so. It seems various 
proceedings took plaoe including an examina¬ 
tion under orders of the Court by the Assistant 
Surgeon and allegations also against the 
Assistant SurgeoD. 

[ 4 j The Sessions Judge was of opinion that 
the order of the Magistrate in not allowing the 
lady to appear by pleader was an improper 
order, bat as it wa3 not an illegal order he had 
no power to interfere with the same. The 
petitioner then moved this Court and obtained 
the present rale. 

[6] Obviously, the learned Magistrate is not 
aware of two deoisions of this Court, one in the 
case of Raj Rajeswari Debi v Emperor, 16 
Ori. L. J. 291 '• (23 I. O. 489 Cal.) and the other 
In re Mrs. Sukhalata Gupta, 21 O. W. N. 
168, in which, even in stronger oases than this, 
Divisional Benches of this Court have allowed 
Purdaoashin ladies to appear by pleader. In 
tho first oase mentioned the oharges were very 
serious ones under S3- 807, 308, 325 aad 826, 
Penal Code, and the ladies were even permitted 
to appear through pleader in the Court of 
Sessions should the cases be committed. The 
other case was one under S. 420, Peual Code, 
and the lady was allowed to appear by pleader 
till her conviotion. We have not been able to 
understand at all why in a petty oase involving 
at the most a fine of R9. to the Magistrate 
insisted npon dragging a respeotable lady to 
Court. Such conduct oannot but be seriously 
condemned. 
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[6l We make tbe rule absolute. The peti¬ 
tioner will be allowed to appear before the 
Magistrate by ber pleader and in view of the 
unseeml) wrangling that bad gone on in the 
Magistrate’s Court, the case should be tried by 
some other Magistrate selected by tbe District 
Magistrate. 

g.m.j. Rule made absolute . 


A. I. R. (37) 1950 Calcutta 351 [C. N. 129.) 
R. P. Mookerjee J. 

Rajlakshmi Dasi to/o Tulsi Charan Das 
—Defendant 4—Appellant v. Sm. Susilabala 
Dasi and others —Respondents. 

A. F, A. D. No. 1627 of 1945, D/« 9 2 1949, against 
decree of Addl. Dist. Judge, Second Court, Alipore, 
D/- 22-3-1945. 

Evidence Act (1872), S. 115—Estoppel by silence 
— Estoppel by record and estoppel in pais—Appli¬ 
cability—Held, on facts, that plaintift was estopped 
by his conduct, from raising plea that defendant was 
not subordinate tenant—Decision of Small Cause 
Court as to under-raiyati tenancy of delendant in 
defendant's suit held not res judicata—Civil F, C. 
(1908), S. 11. 

Id proc/edlcgs for execution of a rent decree, one A 
purchased the holding in suit and after obtaining pos¬ 
session oreated under-raiyati tenancy in favour of B. 
In execution of another rent decree one C purchased 
the interest of tbe tenant. In subsequent execution of 
a rent decree the holding was purchaeod by tbe decree- 
holders landlords. In these proceedings A and C were 
made parties. After tbe purchase by the landlords, B 
made an application for setting aside the sale. In the 
presence of A and C the 6&)e was set aside and C got 
baok the property. B's suit for contribution against A 
and C for realising a portion of the amount deposited 
by hor to have the sale set aside was deoreed by tbe 
Small Cause Court holding that under-rayati existed 
in favour of B . C filed a suit for declaration of title and 
for kbas possession alleging that B had neither any 
title nor any right to possess a portion of the holding : 

Held (1) that as the euit for contribution was 
brought in the Small Cause Court, tbe decision in that 
suit would not be res judicata in subsequent proceed- 

[Para 2] 

(2) the presonoe of the silent party C. the plaintiff, In 
the proceedings for setting aside the Bale made out a 

m w U0h 4 C lm rer oase for ^PP® 1 *ban if to bad been 
absent. The plaintiff bad by his conduct induced B to 
proceed on the basis of a particular position delibera¬ 
tely taken up in the previous proceedings and he could 
not be allowed to approbate and reprobate. Thia con¬ 
duct on the part of 0 may be taken to lead to a species 
of estoppel whiob may be deaoribed to be an interme- 

n? ?° tweeQ estoppel by reoord ani estoppel in 
pats. This doctrine applies not only-to successive stages 
of the same suit but also to suits otbor than the one in 
whioh the position had been taken np; [Para 0] 

(8) it muit, therefore, be held that the plaintiff waa 
stopped from raising the plea In the present ault that 
B waa not a subordinate tenant as olaimod by him. 

[Para 6] 

Annotation : (’48-Man.) Evidence Act, 8.11 N. 9 
(b), 0, 28; ('44-Oom.) Civil P. 0., B. 11, N 75 Pt. 4. 

Amrita Lai Mukherji —for Appellant. 

Shj/ana Charan Milra—toi Respondent*. 


Judgment—Thia is an appeal on behalf of 
defendant 4 in a suit brought .by the plaintiff 
for declaration of her title to the disputed landB 
and for recovery of kbas possession thereof. 

[ 2 ] Tue only material question in issue 
in this appeal is whether Raj'aksbmi Dasi, 
defendant 4, has got a subsisting right of ten¬ 
ancy or not. It will not be necessary to go 
into the series of litigations in respect of thi3 
holding but we may limit ourselves to the rele¬ 
vant facts pertinent for a decision of the only 
point which is raised in this appeal. The hold¬ 
ing in question originally belonged to three 
brothers Krisba, Rafebal and Tulsi. The plain¬ 
tiff Sushilabala is tbe daughter-in-law of Krish¬ 
na. Defendant 2, Sashi, is tbe son of Rakhal 
and defendant 4, the appellant before this 
Court, Rajlakshmi, is the wife of Tulsi. In 1929, 
the landlords obtained a rent decree against 
the three brothers in respeot of arrears of rent 
due in respeot of this holding. In the execution 
proceedings which followed one BishDupada 
Cbakravarty purchased the bolding in July 
1991 and ultimately took possession. The next 
year, it i9 alleged by defendant l, Bishnupada 
Ohakravarty had created an under-raiyati ten¬ 
ancy in favour of Rajlakshmi, defendant 4. The 
creation of this subordinate tenanoy is denied by 
the plaintiff. There had been successive suits 
for tbe realisation of arrears of rent and in one 
of those, namely, Bent suit No. 244 of 1998, 
brought by one set of landlords, namely, the 
Banerjie, impleading the other co-sbarer land- 
lord9, a decree was obtained. In execution of the 
said deoree the deoree.holdere, the Banerjie, pur¬ 
chased the holding. In these proceedings Su- 
shila who is alleged to have purchased the in¬ 
terest of the tenant in execution of an earlier 
rent deoree as also Bishnupada were made 
parties. After the purchase by the Bacerjis an 
application for setting aside the sale was filed 
by Rajlakshmi under s. 174, Bengal Tenancy 
Act, alleging that she was interested in the 
propety sold. In the presence of Sushila and 
Bishnupada among others the sale was set aside 
and Bushila got baok the property. Subsequent¬ 
ly, Rajlakehmi brought a suit for contribution 
against Sushila and Bishnupada for realising a 
portion of the amount deposited by her to have 
the sale set aside. Rajlakshmi’s suit had been 
brought before the present suit was filed on nth 
December 1949 in the Court of 2nd Munsif 
Baruipore. The suit out of whioh this appeal 
arises was filed by the plaintiff for declaration 
of her title and for khas possession on the allege- 
tion that Rajlakshmi had neither any title nor 
any right to possess a portion of the holding. 
While this suit was pending in the trial Court' 
the suit for contribution brought by Rajlakshmi 
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was decreed. One of the issues raised in the said 
suit for contribution was whether the under- 
raiyati as claimed by Rajlakshmi actually exist¬ 
ed or not That point was decided in favour of 
Rajlakshmi. As the suit was brought in the 
•Court of Small Causes, the decision in that suit 
would not be res judicata in the present proceed- 
ings. It was, therefore, necessary for the Court to 
go into that issue once again and to come to a 
decision on the facts and materials available. 

[3] The trial Court dismissed the plaintiff’s 
claim as regards khas possession on the ground 
that the plaintiff was estopped from raising the 
plea that defendant 4 Rajlakshmi was not a 
tenant under her as she had not raised any 
objection to Rajlakshmi filing the application for 
setting aside the sale whioh bad been brought 
about by the Banerji landlords in execution of 
the decree in Rent Execution case 368 of 1939 
while executing the deoree obtained in Bent suit 
No. 241 of 1938. The learned Munsif farther held 
that on the evidence Rajlakshmi bad been able 
to prove that the tenanoy as alleged by her bad 
been created by Bishnupada while his interest 
subsisted and the said tenanoy had not been 
terminated legally. 

[ 4 ] An appeal was taken to the Court of the 
Additional District Judge, 24-Perganas, by the 
plaintiff. The learned Additional District Judge 
came to the conclusion that on the facts of this 
case there could be no estoppel against the plain¬ 
tiff and on the merits also he came to the con¬ 
clusion that the dakhilas which had been produced 
by Rajlakshmi could not be believed. The deci¬ 
sion on the question of the faotum of the creation 
of the tenanoy was rested solely on the point as 
to whether these dakhilas could be believed or 
not. In this view, the plaintiff’s suit was deoreed 
in full- The plaintiff’s title was declared and she 
was held to be entitled to get khas possession of 
the suit-lands. 

[61 The present appeal is on behalf of defen¬ 
dant 4 Rajlakshmi, and the questions to be 
considered in this appeal are (l) whether the 
plaintiff is estopped from questioning the subor- 
dinate tenanoy and ( 2 ) whether on the facta, the 
tenancy has been proved to exist or not. 

[6] As regards the question of estoppel, the 
relevant facts as regards the conduct of the 
parties in Miscellaneous Case No. 101 of 1941 for 
ec tting aside the sale in Rent Execution case 
no. 368 of 1939 have already been stated. The 
application on which the miscellaneous case was 
started was one under 8. 174, Bengal Tenanoy 
Act- The judgment-debtor or any person whose 
interests are affected by the sale are the only 
persons who are entitled to make an application. 
The claim put forward by Rajlakshmi was that 
she bad a subordinate tenanoy whioh would, if 


the sale were to be effective, be liable to be 
destroyed or affected. Sushila, the present plain, 
tiff, was the person who was the judgment, 
debtor in that suit a,nd it was her tenanoy right 
whioh had been lost by the sale. Sushila had 
notice of the application. She did not object to 
the claim put forward by Rajlakshmi and got 
the fullest advantage of the result of the pro- 
ceedings initiated by Rajlakshmi. It was not 
merely a case where 8u3hila had simply remain¬ 
ed silent but in addition she had got a substan¬ 
tive benefit as a result of the action initiated by 
Rajlakshmi. In Thomas Barclay v. Eossain 
Ali Khan, 6 C. L. J. 601, it was held that no 
general rule could be formulated as to when 
silence might be unlawful in transactions 
between men at arms length. The presence of 
the silent party, when the transaction takes 
place, makes a much olearer oase for estoppel 
than when he is absent. Where a party fails to 
make bis rights known (as in th9 present case, 
the right of Sushila to claim that Rajlakshmi 
held no subordinate tenanoy in respeot of 
this holding giving her a right to initiate the 
proceedings for setting aside the sale), where 
fairness and good conscience require that the party 
should do so to proteot the interest of others 
that party cannot be heard as against them to 
assert such rights. The oase on behalf of defendant 
4 beoomes the stronger as the plaintiff Sushila 
had obtained the benefit under the proceedings 
which had been started by the Rajlakshmi. While 
considering the effect of silenoe, the Court has far¬ 
ther to consider whether there was any oooasion 
for words and reasonable explanation of the 
silence. Here was a landlord who did not challenge 
the title of the applioant under S. 174, Bengal 
Tenanoy Act, and the presence of the silent party 
when the transaction took plaoe made out a 
muoh clearer oase for estoppel than if she bad 
been absent. The present plaintiff had by her 
oonduot induced defendant 4 to proceed on the 
basis of a particular position deliberately 
taken up in the previous proceedings and she can- 
not be allowed to approbate and reprobate. 
This conduot on the part of the plaintiff may 
be taken to lead to a species of estoppel whioh 
may be desoribed to be an intermediate one be 
tween estoppel by record and estoppel in pais. 
This doctrine applies not only to successive 
stages of the same suit but also to suits other 
than the one in which the position had been 
taken up. A party must not be heard to allege 
things contradictory to eaoh other. The doctrine 
of approbate and reprobate is not applicable in 
the oase where there are dear provisions of a 
statute but applies only to the oonduot of 
parties. On the faots of the present oase, it is in¬ 
contestable that the plaintiff is estopped from 
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taking up a position which is altogether contra- 
diotory to the one which she had adopted in 
the earlier proceedings. It must therefore be 
held that the plaintiff i9 estopped from raising'' 
the plea in the present suit that defendant 4 ia 
not aaubordinatd'tenant as claimed by her. 

[7l Apart from the question of estoppel, the 
judgment of the Court of appeal below cannot 
be supported on ^the fact of the proof of the 
tenancy. The learned Additional District Judge 
has proceeded only on certain circumstances 
about the proof as made available of the genui- 
neness of the dahhilas. Whether the dakhilas 
are genuine or not ought not to have been 
deoided without a reference to the conduct of 
the present plaintiff in the sale set aside case: 
namely, Miscellaneous case No. 101 of 1911. It 
must have been known to SuBhila, the present 
plaintiff, when the proceedings for setting aside 
the sale were in progress that Rajlakahmi had 
mo title to the land, holding a subordinate 
tenancy, if the claim as made by the plaintiff 
ie true. The present plaintiff however did not 
raise any objection to the olaim as put forward 
by RajlakBhmi and that oonduot on the part of 
Snshila is a very Btrong piece of evidenoe which 
would have to be taken into consideration for 
determining whether the tenanoy has been 
proved or not. If that fact is taken into con- 
sideration apart from the question of estoppel, 
as already discussed above, I have no doubt 
that the Court of appeal below would have 
come to tho conoluBion that thefaot of thesubor- 
dinate tenancy having been oreated by Bishnu- 
pada was proved and made out. 

[8] The appeal most accordingly be allowed. 
The judgment and deoree of the Court of ap¬ 
peal below are set aside and those of the Court of 
first instance restored. The claim for khas posses- 
eion is dismissed. The appellant will be entitled 
to the costs of this Court and of the Court of 
appeal below. 

[9] Leave to appeal under ol. 16 of the 
■Letters Patent has been asked for and is refused. 

G,M J< Appeal allowed. 


A. I. E. (37) 19S0 Calcutta 363 [C. N. 130.] 

Sen J. 

Balabuz Darolia—Acausei — Petitioner y. 
ITm King . 

^Criminal Bern. No. 950 of 1949, D/- 25th Novemtar 

P - C - “ 8SS >’ S - right 

«»° aDB . 6d mu,t bfl ,ucniahe d with copies of state- 
teoorded b * *he police under 8.161 

\mZr,r •“ ntasa 10 


the statements are recorded In full or whether the 
record consiet3 only of the gist of the statements. 

, . „ [Para 4] 

Annotation : (’49-Com ) Criminal P. C., S. 162, 
N. 14. 

S. S. Mukherjet and Prxli Bhusayi Burman 

—for Petitioner, 

Order—This rule has been obtained by the 
accused who has been convicted of having com¬ 
mitted an offence punishable under s. 14 , Ben¬ 
gal Motor Spirit Sales Taxation Aot of 1941 , 
and sentenced to pay a fine of rs. 300 in default 
to undergo simple imprisonment for 2 months. 
This sentence was upheld on appeal and the 
accused has obtained this rule. 

[2] Several points were taken in the petition, 
appljiDgfor this rule. Only one point ba 3 teen 
pressed, viz. that the accused tas been prejudio- 
ed by reason of the refusal of the Magistrate to 
allow the accused to have copies of the state¬ 
ments made to the police by witnesses under 
8. 161 , Criminal P. C. I have seen the learned 
Magistrate’s reply to this ground. He says that 
the matter was not pursued on the date fixed. 
It seems however from the record that there 
were two applications; the first application 
apparently was a verbal one and it was reject¬ 
ed. Thereafter, there was a written application 
referring to the prior application and asking 
the Magistrate to grant oopies. Tho learned 
Magistrate passed an order upon this latter 
application. It is difficult to say that theacous- 
ed did not pursue the application. Next, tho 
learned Magistrate says that as the case 
depended on documentary evidence there was 
no question of prejudioe to the accused. I oan- 
not accept this view. Further the learned Magis¬ 
trate saysthat the statements were "boiled 
statements" and therefore the acoused was not 
entitled to them. 

(31 I cannot agree with this view of tho 
learned Magistrate. I do not know pro. 
cisely wbat he means by "boiled statements". 
I presume he means statements not reoorded 
verbatim but recorded briefly. Whether tho 
statements were boiled or unboiled an aocused 
is entitled to get oopies thereof. These state- 

menta are very valuable to an accused person 
for the purpose of cross-examination and until 
the statements are seen it is not possible to say 
whether or not the aocused has been prejudiced 
by the failure of the Court to give copies of the 
statements. 

(4] I therefore set aside lhe order of oonvio- 
tion and sentenoe and direct that the aooused 
be furnished with oopieB of statements made by 
the witnesses examined in Court before the 
police whether they were recorded in full or 
whether the reoorda oonsieted only of the 
gist of the statements. The oase started under 
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S. 14, Bengal Motor Spirit Sales Taxation Act 
of 1941 ehall be retired from the stage at which 
the accused should cross examine the prosecution 
witnesses. The case shall be retried by some 
other Magistrate. The Rule is made absolute. 

d.r.R. Rule made absolute. 


A. I. R. (37) 1930 Calcutta 354 [C. N. 131.] 
G. N. Dab and Das Gupta JJ. 

Rati Kanta Haidar and others — De/en. 
dants — Appellants v. Burro and others — 
Respondents. 

Letters Patent Appeals Nos. 9 to 12 of 1948, 
D/- 3-2-1950, against judgments of R. P. Mookerjee J., 
in A. F. A. D. Nos. 1412 to 1415 of 1942, D/- 16-7-1948. 

(a) Tenancy laws—Bengal Tenancy Act (VIII [8] 
of 1885), Ss. 193, 153, Exception — Applicability- 
Suit to recover rent for fishery — Second appeal, 
whether lies. 

Seotion 193, Ben. Ten. Aot, attracts not merely the 
procedural part but also the substantive partof the Aot 
and as such the provisions of S. 153 are applicable to 
suits for recovery of rent in respsot of rights over 
fisheries. Where there is a clear conflict between the 
parties as regards the right to recover such rent, the 
exception to the first part of 8. 153 applies to the case 
as the words ‘land or some interest in land’ in the 
exception mean the subject-matter in reapeot of whioh 
a claim for rent is made and hence second appeal to 
High Court is not barred. [Paras 6 & 7] 

(b) Interpretation of Statutes -Liberal and reason¬ 
able construction must be put on the words used 
—Construction should advance the clear intention 
of legislature in enacting a particular section. 

[Para 7] 

Annotation : (’44-Com.) Civil P. C., Pre. N. 7, Pts. 

. 35,43. 

(c) Fisheries-Right to recover rent—Limitation 

_ 9 J annas share-holder recovering 16 annas rent 
for lisheries for long period — No specific settle¬ 
ment for the period of suit proved—Amount can be 
recovered as damages—Claim must be limited to 
three years only-Tenancy laws-Bengal Tenancy 
Act (VIII [8] of 1885), S. 184. [Parat 10, 11] 

Anilendra Nath Boy Choudhury and Biswanath 
Bantrjee — lot Appellants. 

Paresh Nath Mukhcrjee and Manan Kumar Ohose 
and Satyendra Nath ilitra (Jor Dy. Begistrar) 

— for Respondents. 

G. N. Daa J.—These Letters Patent Appeals 
arise out of 6uits for recovery of rent in respect 
of a jalkar in the river Iobhamati which again 
is a part of a bigger jalkar called Jalkar Jainti 
Gacbi. Tbo defendants are the appellants in 
this Court. The plaintiffs claim rent at tbo rate 
of Bs. 1 - 6-0 per boat and 0 - 11-0 as per man. The 
olaim is for the period 1314 to 13t7 B. S. The 
plaintiffs claim the right to recover rent as 
lessees from As. as proprietors of the jalkar. The 
proprietors are said to be entitled to an exclusive 
right ot fishery in the said jalkar. The remaining 
fi£ as. proprietors are not parties to the present 
suite. The plaintiffs however olaim 16 As. rent 
on the ground that they have acquired a right 


thereto on the basis of the lease granted by 
As. proprietors and by long possession. The basis 
of the claim is a settlement alleged to have been 
taken by the defendants from the plaintiffs. In 
the plaint the plaintiffs claim either rent on the 
basis of the settlement or inlhe alternative it 
the settlement is not proved, a fair compensa- 
tion. 

[ 2 ] The principal defences to these suits were 
(l) that the plaintiffs are not the 16 As. proprietors 
and in the absence of the 6$ As. co.sharer pro¬ 
prietors the suits are not maintainable. (2) The 
plaintiffs’ right to the several fisheries on the 
basis of the lease was disputed. (3) It was also 
asserted that the tenancy set up by the plaintiffs 
was unknown to law. ( 4 ) It was further pleaded 
that the defendants as members of the public 
are entitled to fish in the disputed fishery without 
payment of any rent, the fishery being a part 
of the publio domain. 

[3] The trial Court was of the opinion that 
the plaintiffs were entitled to olaim 16 As. rent, 
on the basis of their lease from 9$ as. proprietors 
and long possession. On this ground it was held 
that the 6$ As. proprietors were not necessary 
parties. The tenancy pleaded was held to be not 
unknown to law. The Court found that the 
settlement by the plaintiffs to the defendants for 
the period in suit was not proved. The Court, 
however, passed a decree for the amounts 
olaimed on the ground that even in the absence 
of proof of tenanoy right the plaintiffs should be 
entitled to damages from the defendants. The 
suits were accordingly decreed. 

[ 4 ] The defendants preferred appeals to the 
lower appellate Court. The first lower appellate 
Court affirmed the decrees of the trial Court. It 
oame to the finding that the defendants were 
not entitled to fish in the disputed jalkar as a- 
part of the publio domain. The plaintiffs’ title 
to olaim 16 as. rent from the defendants wae 
found by that Court. The settlement with the 
defendants for the period in suit was not esta¬ 
blished but the deorees of the trial Court were 
maintained on the ground that the plaintiffs- 
were entitled to recover the amount olaimed 


ither as rent or as damages. 

[6] Against the decrees passed by the first 
>wer appellate Court second appeals were taken 
3 this Court. The second appeals were heard 
y our learned brother Mookerjee J. At the time 
f the hearing of the second appeals a prehmi- 
ary objeotion was taken on behalf of the respon- 
ents that the second appeals were incompetent 
,eing barred under the provisions of S. 163, Ben. 
Fen. Act read with S. 193 of the said Act. The 
.reliminary objeotion was sustained by the 
earned Judge and tte second appeals were 
lismissed on this ground. Leave to appeal unden 
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the Letters Patent was given by the learned 
Judge. Pursuant to the leave eo granted these 
appeals were filed by the defendants. 

[6] The first question which calls for our 
determination is whether the tecond appeals 
were competent. I have already stated that the 
first lower appellate Court overruled the defen¬ 
dants’ plea that they had a right to fish in the 
jalkar as-a part of the public domain and upheld 
the olaim of the plaintiffs to recover either rent 
or damages from the defendants on the ground 
that the plaintiffs have established their 16 as. 
right to claim rent or damages in respect of the 
fishery. The question whether the appeals to 
this Court were barred or not, depends on the 
interpretation of 8s. 193 and 163, Ben. Ten. Act. 
Section 193 states that the provisions of this Act 
applicable to suits for the recovery of arrears of 
rent shall, as far as may be, apply to suits for 
the reooyery of anything payable or deliverable 
in respect of rights of pasturages, forest rights 
or rights over fisheries and like. Our learned 
brother MookerjeeJ. .vasof the opinion that 8.193 
attracted not merely the procedural part but 
also the substantive part of the Act and as such 
the provisions of 8. 163 were attracted to suits 
for recovery of rents in respect of rights over 
fisheries. On this ground the appeals were held 
to be incompetent. Before our learned brother 
no question was raised about the applicability of 
the exception to 8. 163, Ben. Ten. Act. 

[7] Conceding that B. 163, Ben. Ten. Aot 
applies to suits for recovery of rent in respect of 
tights over fishery a fucther question as regards 
the applicability of the exception to the first part 
of S. 183 has to be considered. The exception 
applies in cases where 

"the deoree or order has deoided a question relating 
to title to land or to some interest in the land as 
between parties having conflicting ciaima thereto or 

In the present oase, the plaintiffs olaim a right 
to recover rent in re9peot of their right to the 
fishery. The defendants dispute that right' and 
set up in themselves an independent right to 
fish free of the obligation to pay any rent or 
damages to the plaintiffs. There is thus a clear 
conflict between the parties as regards the right 
to fish in the Jalkar. The first lower appellate 
Court decided this conflict in favour of the plain¬ 
tiffs and against tbw defendants. Prima facie, 
therefore, the exception would apply. Mr. Paresh 
Nath Mukherjee, appearing for the respondents, 
however, contends that the conflicting claims 
between the parties do not relate to "title to land 
or to some interest in land" and as such the 
exception _ to the first part of S. 163 does not 
apply. This contention receives Bupport from the 
literal senfle of the words used. We are however 


to consider the general intention of the Legis¬ 
lature as manifest in s. 193 which seeks to 
incorporate all the provisions of Act relating to 
suits for recovery of rent. In my opinion, the 
Legisiaturo never intended that the main part 
of 3. 153 would be attracted and the exception 
thereto would be inapplicable. A liberal and rea-. 
sonable construction has to bo put upon the 
words used, a construction which would advance' 
the clear intent of the Legislature in enacting 
S. 193. In my opinion, the words 1 land or some 
interest in land" must be read as meaning the 
subject-matter in respect of which the claim to 
recover rent is made. If the words are 30 con¬ 
strued it follows that the exception to first part 
of s. 163 applies to the facts of this oase. Thi 9 
aspect of the matter was not placed before our 
learned brother. In my opinion the second ap. 
peals preferred to this Court were competent 
and the decision has to bo set aside on that 
ground. 

[8l The merits of the controversy were not gone 
Into in this Court. Learned advocates appear, 
ing before us stated that instead of the case bemg 
remitted to our learned brother the same may 
be considered by this Court. We have accord¬ 
ingly heard the learned advocates on this point 
and proceed to record our opinion on the points 
raised. 

[9] Mr. Roy Chowdhury appearing for the 
defendants-appellants first contends that the 
plaintiffs had failed to prove their exclusive title 
to recover rent in respect of the jalkar as a part 
of the exclusive fishery of the plaintiffs lessors. 
It appears from the judgment of the first lower 
appellate Court that the title of the plaintiffs 
lessors to the jalkar as tteir exclusive fishery 
was not seriously disputed before that Court. 
The question of the plaintiffs’ title under the 
lease annas proprietors was also not disputed. 
The only point which was canvassed wa 3 whe- 
ther the plaintiffs as lessees only from 9$ annas 
proprietors were entitled to realise IG annas of 
the rent claimed. So far as this point is con¬ 
cerned there is a clear finding of the first lower 
appellate Court. The lower appellate Court points 
out that in the suit of 1889 the present plaintiffs 
asserted their exclusive title to the jalkar. The 
remaining 6$ annas proprietors were parties to 
that suit. The trial Court decreed tho plaintiffs 
claim. On appeal to this Court the title of 6$ 
annas proprietors was, however, left open. The 
lower appellate Court has further found that 
since that suit the plaintiffs have been realising 
16 annas rent from the fishermen including the 
defendants. Such possession following upon an 
assertion of 16 annas title of the plaintiffs is 
sufficient to support the finding of the first lower 
appellate Court so far as the plaintiff’s right to 
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recover 16 annaa rent or damages is concerned. 
The first contention raised by Mr. Roy Chou- 
dhury must, therefore, be overruled. 

[ 10 ] Mr. Roy Choudhury next contends that 
even assuming that the p'aintiffs have the right 
to recover 16 annas rent from the defendants, in 
view of the findings of the first lower appellate 
Court that the plaintiffs have failed to prove 
settlement for the period in suit, the plaintiffs 
cannot claim rent from the defendants on the 
basis of an implied agreement spelt out by the 
first lower appellate Court. This contention may 
be correct. The first lower appellate Court has, 
however, based its decision on the ground that 
the plaintiffs are entitled to claim the amounts 
stated in the plaint either as rent or as damages. 
We have therefore to consider whether the plain- 
tiffs can claim the amounts in suit as damages. 
Mr. Roy Choudhury contends that there was no 
basis for supporting the olaim for damages which 
was sustained by the first lower appellate Court. 
Inmy opinion,this contention oannot be accepted. 
The first lower appellate Court has found that 
for a loDg series of years the plaintiffs have been 
realising from the defendants as also from vari¬ 
ous other fishermen rent at the rates claimed. 
It is a fair inference to draw that the fishermen 
including the plaintiffs were content to pay such 
rents because a margin of profit was left to 
them. As such if the olaim has to be decreed as 
damages the amount claimed by the plaintiffs 
would fall short of the compensation which 
would be properly leviable from the defendants. 
In this view the decrees passed by the trial Court 
and affirmed by the first lower appellate Court 
oannot bo said to be unjust. The contention 
raised by Mr. Roy Chowdhury on this head must 
also be overruled. 

[ 11 ] There is, however, another point which 
requires consideration. As the basis of the plain¬ 
tiffs’ olaim as deoreed proceeds on the ground 
of damages, the plaintiff's are entitled to claim 
[damages only for three years prior to these suits. 
'The olaim in these suits were for a period of 
four years from 1944 to 1347 B. 8. The plaintiffs’ 
claim can, therefore, be decreed only for three 
years prior to these suits, that is for the years 
1846 B. S., 1346 B. 8. and 1347 B. 8. The decrees 
passed in these cases must be modified accord- 

[12] The appeals are accordingly allowed in 
part. The plaintiffs respondents will have pro¬ 
portionate costs of the trial Court and of the 
first lower appellate Court. Parties will, how¬ 
ever, bear their own costs before this Court and 
before our learned brother Mookerjee J. 

Das Gupta J— I agree. 

d.b.b, Appeals allowed in part. 


A. I, R, 

A. I. R. (37) 1950 Caloutta 336 [G. N. 132.] 
R. C. Mitter and P. N. Mitra JJ. 

Province of Bengal — Appellant v. Amulya 
Dhon Addy and others — Deceivers — Respon¬ 
dents. 

A. F. 0. D. No. 9 of 1948, D/- 2-9 1949, against 
decree of President, Calcutta Improvement Trust 
Tribunal, D/- 30-1-1947. 

(a) Limitation Act (1908), Ss. 12, 29 — Appeal 
against decision o( Tribunal constituted under 
Calcutta Improvement Act(V [5] of 1911)—Applica¬ 
bility of S. 12 — Calcutta Improvement (Appeals) 
Act (1911), S. 3—Special tribunal. 

In computing the period of limitation for an appeal 
under S. 3, Caloutta Improvement (Appeals) Aot, 1911, 
against the decision of the Tribunal constituted under 
the provisions of Chip. IV, Calcutta Improvement Aot 
(V [5J of 1911), the appellant is entitled to deductions 
under S. 12, Limitation Aot. That section is applicable 
either by reason of S. 29 (2) or otherwise. (Para 5] 

Annotation : ('42 Com ) Limitation Act, S. 12 N. 5; 

8. 29 N. 3. 

(b) Limitation Act (1908), S. 12-Interval between 
date of judgment and signing of decree—Period for 
copies of judgment and decree-If can be excluded. 

Under S. 12, the period between the date of the 
judgment and the date when the tchedule of costa 
(decree) is signed, and the period of time requisite for 
obtaining copies of the judgment and decree, can be 
exoluded. &*** 5] 

Annotation ! ('42* Com.) Lim. Aot, S. 12 N. 7, 25. 

(c) Limitation Act (1908), Ss. 5, 12 and 29 — 
Appeal against decision of Tribunal constituted 
under Calcutta Improvement Act (V [5] of 1911)— 
Certificate of fitness under S.3 (b) (i), Calcutta Im¬ 
provement (Appeals) Act (19ll)-Applicalion for — 
Period of pendency—Exclusion under S. 12 or S. 5 
—Calcutta Improvement (Appeals) Act (1911), S. 3. 

The time during which the application for tho certi¬ 
ficate that tho case was fit tor appeal, asked for under 
S 3 (b) (i). Calcutta Improvement (Appeal*) Aot, was 
pending before tho President of the Tribunal consti- 
tuttd under the Calcutta Improvement Aot (V 15] of 
1911) cannot be excluded in computing limitation 
under the provisions of 8.12 and there is no provision 
in the Calcutta Improvement (Appeals) Act for ex¬ 
cluding this period of time in making the computation 
of the limitation for appeal against the decision of the 

Tribunal. . 

This ceriod of time, however, can ba excluded by the 
Court under the provisions of S. 6, as that section 
applies to such appeals. The whole of the period during 
which the appellant’s application for certificate was kept 
pendiDg through no fault of his shoriid b^oxchided- ai] 

Annotation : (’42-Com) Lim. Aot, 8.12 N. 5, 86. 

(d) Limitation Act (1908), Ss. 3, 29 (2) - jjPJwW 
or local law — Applicability of S. 3 — Elfect of 
Amendment of 1922. 

Where the local or sped* law 1s silent on the 
matter of limitation In respect of Bolts, appeais or 
applications contemplated or authorised by It, ana 
some- Article of Sob. I, Limitation Act, won d cover 
them, tbe whole of 3.3 would be nwdtaMe. 
amendment of 8. 29 by Act X [10] of lBa2 > jjj 

aff 06i/«r!—Where some Article of that schedule^would 
have coveted such suits, appeals or appheationj but 
the local or special law had prescribed aperiod of 
limitation different from that presonbed in the relevant 
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Artiole of Sch. I, either by altering the period of time 
mentioned in oolumn 2 of the relevant Artiole of Sob. I 
or by prescribing a starting point diflerent from that 
indicated in column 3 thereof, the whole of 8.3, Limi¬ 
tation Act is made applicable unless that eection had 
been excluded by the special or local law, with the 
result that in that type of oases It would be legitimate 
for the plalntifl, appellant or applicant to invoke the aid 
of Ss. 4 to 25, Limitation Act, to save hia suit, appeal 
or application from being dismissed for having been filed 
beyond the period of time prescribed. [Paras 15 A 17] 

Obiter_Where none of the Artioles of Soh. I would 

have covered snob appeals or applications and the looal 
or speoial law Itself prescribed limitation, Ss. 4, 9 to 18 
and 22 are made applicable unless the speoial or local 
law excloded them or any of them, and the remaining 
sections, namely, 6 to 8, 19 to 21 and 23 to 25 are not 
to apply, unless they or any of them are made appli¬ 
cable by the special or local law. The very faot that a 
period of limitation had been prescribed by the local 
or special law would carry with It the power to dismiss 
the suit, appeal or application contemplated or autho¬ 
rised by the looal or speoial law, II presented out of the 
time prescribed, provided that the suit, appeal or appli¬ 
cation had not been filed in ciroumstancea whioh would 
have attracted any of the Ss. 4, 9 to 18 and 22 , Limita¬ 
tion Act. [Paras 15 & 18] 

Annotation : (’42 Com.) L : m, Act, S. 29 N. 3, 4, 
5 and 6. 

(e) Calcutta Improvement Act (V [5] of 1911), 
S. 71 (b) and Sch. Art. 9—Compulsory acquisition 
—Market price—Valuation—Development method 
—Applicability—Land Acquisition Act (1894), S. 23. 

In oaseB of compulsory acquisition of land for the 
Board of Trustees for the Improvement of Calcutta the 
"development method” is not permissible. The land 
has to bo valued according to ite disposition at the 
date of the declaration. It cannot be imagined to b9 in 
a diflerent etate than what it aotually was at that point 
of time, nor can it be valued with reference to its 
possible future user by proposing a physios! ohange. 

[Para 25] 

Annotation : (’46-Man.) Land Acquisition Act, S. 28 
N. 23. 

Lalil Mohan Bakst and Biswanath Naskar — 

for Appellant. 

Satyendra Nath Mitra — for Respondents. 

R. C. Mitter J. — Premises No. 19, Sarah 
Third Lane, was acquired for the purpose of 
Improvement Boheme no. IV (Maniktolla) made 
by the Board of Trustees for the Improvement 
of Oaloutta and sanctioned by the Looal Govern, 
ment under the provisions of the Calontta Im¬ 
provement Aot, V [fi] of 1911 B. O. The said 
premises was at all material times 'an open pieoe 
of land comprising an area of 10 bighas is oottas 
36 square ft. There were two tanks within it. 
It abutted on the Sura third Lane which was 
to its East. It had a vista on a blind lane whioh 
stopped at a point of its Southern boundary. 
There was no roadway on the acquired premises 
in continuation of that blind lane* The said 
blind lane is a publio one. The plot is shown in 
the Key plan, ex. 1 . On 37th August 1018 the 
Collector made his award, He gave Bs 61648-14-0 
for the land, Be. 796 for the trees and Bs. 9341 . 1.0 
as statutory allowanoe—total ns. 71614.16 odd, 


[ 2 ] The claimants, who are the respondents 
before us, were dissatisfied with the Collector’s 
award. At their instance the Collector made a 
reference under the provisions of s. 18 , Land 
Acquisition Aot, to the Tribunal constituted under 
tbe provisions of chap, iv, Calcutta Improve, 
ment Act (v [6] of 1911 B. 0 .). Tbe Tribunal 
enhanced the compensation by Ra. 18913-1 0. 
The judgment of the Tribunal was delivered and 
signed on 30th January 1947, and tbe scbedule 
of costs, which is to be taken aa equivalent to a 
deoree, was signed by tbe President of tbe 
Tribunal on 7th May 1918. The Province of Ben. 
gal after obtaining a certificate from the Presi. 
dent of tbe Tribunal to the effeot that tbe case 
was a fit oase for appeal filed the Memorandum 
of Appeal in this Court on 26th August 1947 and 
tbe appeal was duly registered after the Stamp 
Reporter bad reported on the day of the pre. 
sentation of the Memorandum of Appeal that it 
was properly stamped, was in form and had 
been presented in time. At the time of tbe pre- 
sentation of the Memorandum of Appeal, the 
appellant had doubts as to whether tbe appeal 
was still in time. So on the same day an appli. 
oation was filed with an officer of this Ckmrt 
under S. 6, Limitation Aot for extending tbe 
time for filing the appeal. As, however, tbe 
Stamp Reporter reported that the appeal bad 
been filed in time tbe appellant's advooate took 
back the said application. 

[3] When the appeal was opened before us 
tbe respondent’s advocate took a preliminary 
objection to the oompetenoy of the appeal on 
the ground that at the date of the presentation 
of the Memorandum of Appeal it was already 
barred by time. In these oironmstances we allow, 
ed the appellant to move with due notioe to the 
respondent’s advocate the application whioh bad 
been filed under 8. 6, Limitation Aot on the 
date when the Memorandum of Appeal was 
presenled in this Court but which had been 
taken back by the appellant’s advooate in the 
oironmstances stated above. 

[4] The questions are : (l) whether the appeal 
was in time on S6th August 1947, and if not 
(9) whether s. 6, Limitation Aot oan in law be 
invoked and (8) that if that section oould be 
invoked whether sufficient cause has been made 
out for extending the period of limitation. The 
artiole in the sohedule to the Limitation Aot 
whioh has been made applicable to appeals' 
against the deoieion of the Tribunal is Art. 166 
of sob. i, Limitation Aot. According to that 
article, the period of limitation is 90 days from 
the date of the deoree or order appealed from, 
Having regard to the faot that the deoree is to 
bear the same dale as the judgment bears tha 
starting point of limitation would be*the data 


358 Calcutta Province of Bengal v. Amglya Dhon (R. C. Mitur J.) 


I.I.R. 


when the judgment was delivered. This is ad- 
mitted before U 3 . The relevant dates for decid¬ 
ing the question as to whether, the appeal had 
been presented in time are as follows : 

30-1-1947 ^ Date of the judgment. 

7-3-1947 ... Decree (schedule of costs) made and 
signed. 

27-2-1947 ... Application by the appellant for certi¬ 
fied copy of judgment. 

29-3-1947 ... Court-fee payable for that copy as¬ 
sessed and notified. 

3-4-1947 ... The said court-fee pa ; d. 

15- 5-1947 ... Copy of the jadgment ready for deli¬ 

very. 

13*5*1947 — Application by the appellant for certi¬ 
fied copy of the schedule for costs 
(decree). 

16- 5-1947 ••• Court-fee payable for the eame assessed 

and notified. 

22- 5-1947 ... Court-fee paid. 

26-5-1947 ... Copy ready for delivery. 

30 7-1947 ... Application by the appellant filed before 

the President of the Tribunal pray¬ 
ing for a certificate under S. 3 (b) (l), 
Caloutta Improvement (Appeals) Act, 
XY1II [18] of 1911 I. C., that the 
case was a fit one for appeal. 

23- 8-1947 ... Certificate as prayed for given by the 

President. 

26-8-1947 ... Memorandum of Appeal presented in 

this Court. 

[5] The appellant is entitled to the following 
deductions under the provisions of 8.13, Limita¬ 
tion Act. That section would be applicable in 
any view of the matter either by reason of 
8. 39 (3), Limitation Act or otherwise : (a) the 
period between the date of the judgment and 
the date when the schedule of costs (decree) was 
signed (Beni Madliub v. Matangini Dassi, 
13 Oal. 104 F. B.), (b) the period of time requi¬ 
site for obtaining copies of the jadgment and 
decree. In this cas9 these periods overlapped 
each other to some extent. This was apparently 


under the provisions of 8. 6 , Limitation Act, if 
that section is applicable to suoh appeals, namely, 
appeals allowed under the provisions of the 
Calcutta Improvement (Appeals) Act, xviii fie] 
of 1911 i. o. This is the second and the more 
important question which we will not take up. 
The question is not free from difficulty. 

[6] The Calcutta Improvement Act, v Tsl of 
1911 B. o., has to be classed as special and local 
law within the meaning of 8. 39, Limitation 
Act It was passed by the local Legislature and 
is to have operation in a portion of the Province, 
namely the municipal limits of Calcutta and its 
vicinity to whiob the Act may be extended by 
a notification of the Local Government. It is, 
also special law having for its purpose a special 
object to be accomplished through a special 
machinery provided for in the Act. There is, 
however, in this statute (Act v [5] of 1911 B. c.) 
no provision giving the right of appeal against the 
decision of the President or of the Tribunal, as 
the case may be. That right is given by Act 
XVIII (18) of 1911 passed by the Governor- 
General-in-Council — the Central Legislature. 
In a case concerning the Bombay Improve¬ 
ment Trust Act, IV [4] of 1898. on which the 
Calcutta Improvement Act, Act v [5] of 1911, 
B. 0., is modelled, the Bombay High Court 
had decided in Eari Pandurang v. Secretary 
of State, 37 Bom. 424 : (5 Bom. L. B. 431) 
that a Provincial Legislature is incompetent to 
confer a right of appeal to the High Court 
against an order passed under the provisions of 
that special or local law, as a Provincial Legis. 
lature has no power to modify or add to the 
Letters Patent of the Chartered High Courts. It 
is only by reason of Art. 44 of the relevant Letters 
Patent that the Central Indian Legislature has 


overlooked by the Stamp Reporter when he 
made his report that the appeal had been pre¬ 
sented in time. The periods of time which 
overlapped and which the Stamp Reporter ap- 
parentlv counted twice over are (a) the period 
between 27th February and 7th May 1947 ; (b) the 
period between 13th and 15th May. Bearing in 
mind these overlappings, the last date.for filing 
the appeal would be 19th August 1947, after 
excluding the period of time allowable by 8.12, 
Limitation Act. The time during which the 
application for the certificate, asked for under 
8. 3 (b) (i), Calcutta Improvement (Appeals) 
Act was pending before the President cannot 
automatically be excluded in computing limita¬ 
tion under the provisions of 8. 12 or any other 
section of the Limitation Act and there is no 
provision in the Calcutta Improvement (Ap- 
peals) Aot for excluding this period of time in 
making the computation. This period of time, 
however, can only be excluded by the Court 


that power delegated to it by Parliament. It is 
for this reason that the Central Indian Legis- 
lature had to pas3 the Calcutta Improvement 
(Appeals) Act XVIII [18] of 1911, which came 
into force on the same date as Act V [5] of 
1911 B. C. So in substance this Central Act 
supplements the said Bengal Act and the Central 
Act must therefore be considered also to be local 


and special law. 

[7] In 1911, when Act XVIII [18] of 1911 (i. 0.) 
came into force the relevant part of 8.29 (l) (b)i 


litation Act stood thus : 

lothlDg in this Act... . shall affect or alter any 

id of limitation specially prescribed for any suit, 

al or application by any epeoial o: local law now 

jreafter in force in British India." 

section stood in that form up to 1922, when 

as amended by Act X [103 of 1922. 

3 ] Section 29 (l) (b), Limitation Act as it 
d then would have made inapplicable the 
risions of Ss. 4 to 25, Limitation Act. where 
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the special or local law had specially pre¬ 
scribed a period of limitation for a suit, appeal 
or application permitted or authorised by that 
special or local law. If that was not done by 
the special or local law but such a suit, appeal 
or application came within the purview of any 
of the Articles of sch. ], Limitation Act, B. 29 
<l) (b), Limitation Act would have been out of 
the way, on the ground that the special or local 
law had not specially prescribed a period of 
limitation. In such a cise the general provi¬ 
sions of the Limitation Act would have been 
applicable. In the light of these observations 
the provisions of Act (xvnl fl8] of 1911 1 . 0 .) 
have to be examined. 

[9] Section 8 of that Act gave the right of 
appeal to the High Court against the decision 
■of the President of Tribunal established under 
the Bengal Act (V [6] of 1911) when sitting 
singly without any qualification, and against 
the decision of the Tribunal (the President sitt¬ 
ing with the Assessors) with certain qualifica¬ 
tions and on grounds of appeal similar to the 
grounds of Second Appeals provided foe by the 
Code of Civil Procedure. Section 4 then enacts 
that 

‘‘subject to tha provisions o( S. 3, the provisions of the 
Civil Procedure Code, 1908, with respect to appeals from 
original deoree shall, so far as may be apply to appeals 
nnder this Aot. M 

[ 10 ] If this section stood without the qualify¬ 
ing words underlined (here italicized) above then 
there would not have b’en any doubt that Art. 156 
of Sch. 1, Limitation Act would have applied 
proprio vigors to appeals given by 8. 8 of the 
Act, for it has been held that the opening words 
■of that Article—"Under the Code of Civil Pro¬ 
cedure, 1909'’—mean an appeal governed by the 
•Code of Civil Procedure as regards procedure. 
'Consequently, where the procedure prescribed for 
an appeal given or authorised by the special or 
looal law is the procedure provided by the Code 
of Civil Procedure that Artiole would be applic¬ 
able [Agd Mohamed v. Cotan, 13 Cal. 821 at 
p. 284 ; Bamaswami v. Deputy Collector of 
Madura, 48 Mad. 51: (A. I. R. (7) 1980 Mad. 407). 
In that case it could not have been said that the 
Special Act, namely Act xvm [isl of 19U had 
specially prescribed a period of limitation for 
appeals permitted by 8. 3 of that Act. Section 6 
then proceeds on to state that: 

"In appeal under S. 8 shall be deemed to be an ap¬ 
peal under the Oode of Civil Procedure 1908, within 
the meanidg ot Art. 156 of Bah. 1, Limitation Aot." 

[Ill This provision in our opinion did away for 
the purpose of limitation the effect whioh the 
phraseinB.4 whioh wehave underlined, (hereitali. 
cised) might have had otherwise. Besides, this 
■section namely 6, may be looked at from another 
point of view that in substanoe it added by way ot 


amendment an explanation to Art. 156 of sch. I, 
Limitation Act, and so did not specially prescribe 
a period of limitation within the meaning of S. 29 
( 1 ) (b), Limitation Aot, as it stood at the time 
of the passing of Act XVlll [18] of 1911 and up to 
1922 when it was amonded by Act X [10] of 1922. 
The result is that up to the time of tho afore¬ 
said amendment of S. 29 (l) (b), appeals pre¬ 
ferred to this Court by virtue of S. 8 of Aot 
XVIII [18] of 1911 would have come within the 
purview of B. 8, Limitation Act. and could not 
have been dismissed as bing filed out of the time 
limit prescribed by Art. 156 by ignoring and in 
disregard of any one of the provisions of S3. 4 
to 25, Limitation Act. During that period be¬ 
tween 1911 and 1922 S. 5, Limitation Act, could 
in law be in a fit cass invoked to bis aid by an 
appellant to save his appeal filed out of time 
from being dismissed. 

[12] The next point is whether the amend, 
ment of S. 29 (l) (b), Limitation Act, by the Act 
x [10] of 1922 has affected or altered this posi¬ 
tion. 

[ 18 ] The weight of decisions of this Court be. 
fore the amendment of 8. 29 (l) (b) in 1922 was 
that if the special or local law had specially 
prescribed a period of limitation none of the 
general provisions of the Limitation Act — 
namely ss. 4 to 25—could be applied to a suit, 
appeal or application contemplated or authorised 
by the spscial or looal law, unless the local or 
speoial law itself had made any or all of those 
general provisions of the Limitation Act ap¬ 
plicable, though on a few occasions a different 
view had been expressed. In 1920 a Full Bench, 
of thi9 Court resolved the conflict by holding 
that in the face of the words of 8.99: (l) (b), Limi¬ 
tation Aot, as it stood then S. 14, Limitation Aot, 
and—necessarily all the other general provisions 
of tha Limitation Aot,—9. 5 could not be ap¬ 
plied to a suit filed under the provisions of 9. 77, 
Registration Act, Kalimuddin v. Shahtbuddin, 
47 Cal. 800: 24 O. W. N. 4: (A. I. R. (7) 1920 Cal. 
14 F.B.). Bhortly after this decision, the matter 
of amendment of 8. 89 (1) lb) was taken up by 
the Legislature aud the seotion was eventually 
amended in 1982. The Legislature thought fib 
to mitigate to some extent what it considered to 
be a hardship to the plaintiff, appellant or ap¬ 
plicant caused by the rigorous interpretation of 
the original seotion. Generally speaking it did 
so by making 9. 8 as also Ss. 4, 9 to 18 and 98, 
Limitation Aot, pplioable unless hespefial or 
looal law had oxcluded those or any one of 
those provisions, and the rest of the general 
provisions inapplicable, unless the speoial or 
local law had made themtapplioable, Neelratan 
Ganguly v. Emperor, 60 cal. 571: (A.i.B. (90) 
1938 cal. 124; 84 Or. L. J. 633). In some of tha 
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cases decided after the amendment the view 
has been expressed that the amended section is 
applicable only when the special or local law had 
prescribed a period of limitation different from 
that prescribed in Sch. 1 , Limitation Act. The 
case of Venkatramayya v. Venkata. Subbiyya, 
A.I.R. (33) 194G Mad. 351: (1946-1 M.L.J. 57l) has 
given expression to that view, as the following 
observations made therein would indicate : 

"Id S. 25 A newely introduced into the Act (Madras 
Aot IV [4] of 1938) though a right of appeal is given, 
no period of limitation different from the period pres¬ 
cribed by Sob. 1, Limitation Act, is indicated. There¬ 
fore the provisions of S. 29 (2) have no application so 
as to exclude the provisions of S. 5, Limitation Act, 
from being applied to appeals under the Special Aot.” 

[141 Some of the decisions have also pro¬ 
ceeded on the assumption that where none of the 
Arts, of sch. 1, Limitation Act covers an ap¬ 
peal or application allowed by the special or 
local law and the local or special law prescribes 
the period of limitation, the case is to be consi¬ 
dered to be a case where the special or local Act 
had prescribed a period of limitation different 
from that prescribed in Ech. 1, Limitation Act. 
On this basis, it has been laid down that the 
effect of S. 29 (2), Limitation Act (the amended 
section) attracts proprio vigore only the last 
part of 8. 3, Limitation Act, which empowers 
the Court to dismiss suo motu a suit, appeal or 
application filed beyond time, and also 8s. 4,9 
to 18 and 22 but not the other sections of the 
Limitation Act mentioned in the first part of 
8. 8 unless the local or special law by its own 
provisions make any of those excluded sections 
applicable. The case of Neelratan Ganguly v. 
Emperor, GO cal. 571: (A.I.B. (20) 1933 cal. 124: 
84 Cr. L. J. 633) expounds this view. Strictly 
Bpeaking although it is not necessary for us in 
this case to consider the correctness of these 
views, we may stats that a3 at present advised 
we are not prepared to fully endorse them for 
the following reasons. 

[I5l Cases calling for decision would neces¬ 
sarily fall into four types, namely, (l) Where 
the local or special law is silent on the matter 
of limitation in respect of suits, appeals or ap 
plications contemplated or authorised by it, and 
some Articleof Sch I, Limitation Act, would cover 
them ; (2) Where some a-ticle of that schedule 
would have covered such suits, appeals or ap¬ 
plications, but the local or special law had pre3- 
cribed a period of limitation different from that 
prescribed in the relevant Article of Sch. I, either 
by altering the period of time mentioned in 
col. 2 of the relevant Article of Ech I or by pres¬ 
cribing a starting roint different from that 
indicated in col. 3 thereof; (8) Where none 
of the Articles of Sch. I would have covered such 
appeals or applications and the local or special 


A. I.B. 

law itself prescribed limitation. In this head 
and the next we are omitting a reference to suits 
for the reason that the residuary Article, namely 
120 of Ech. 1 would in any event cover any class 
and every class of suits contemplated or au¬ 
thorised by the local or speoial Act, and we 
would fall either within type (l) or ( 2 ). We are 
however including applications, becaus9 of the 
view taken in some cases that Art 181 of Soh. I, 
has a restricted application. ( 4 ) Where none of 
the Artioles of Soh. I, would have covered such 
appeals or applications and the speoial or local 
law prescribed none. It is not necessary to con¬ 
sider this case for the purpose of our disoussion. 

[16l In the first type what is contained in 
8. 3, Limitation Act —the whole of it— would be 
applicable as before. The amendment of 1922 
does not touoh that case. The oase we are con- 1 
sidering would in substance fall within this type.' 

[17] In our view, 8. 29 ( 2 ), deals with the 
second and third types ani that in a distinctive 
manner. The first part of that section contem¬ 
plates the second and the last part the third 
type. The language employed in the opening 
paragraph would suggest that—the use of conjunc¬ 
tive particle “and” and the repetition of the 
phrase "prescribed for appeal or application by 
any special or looal law" in the second part- 
The result is that for the second type the whole 
of S. 3, Limitation Aot is made applicable, un¬ 
less that section had been excluded by the spe¬ 
oial or looal law, with the result that in that 
type of cases it would be legitimate for the 
plaintiff, appellant or applicant to invoke the 
aid of S 3 . 4 to 25, Limitation Act to save his 
suit, appeal or application from being dismissed 
for having been filed beyond the period of time 
prescribed. It seems to us that what has been 
overlooked in previous cases is that 8. 3 does not 
provide simplioiter for dismissal of suit etc ... 
filed out of time, but itself subjects that power 
to oertain qualifications. 

[181 In oases falling within the third type 
S3. 4, 9 to 18 and 22 are made applicable unless 
the speoial or local law excluded them or any of 
them, and the remaining seotions. namely, 5 to 
8,19 to 21 and 23 to 25 are not to apply, unless 
they or any of them are made applicable by the 
special or local law. The very fact that a period 
of limitation had been prescribed by the looal or 
special law would oarry with it the power to 
dismiss the suit, appeal or application contem¬ 
plated or authorised by the local or special law, 
if presented out of the time prescribed, provid¬ 
ed that the suit, appeal or application hadnot 
been filed in oiroumstances which would have 
attracted any of the ss 4, 9 to 18 and 22, Limi¬ 
tation Aot. Our view is that the amendment ot 
B. 29 by Act X [101 of 1922 has liberalised the 
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law as laid down before the amendment to the 
utmost extent in regard to the second type of 
cases and to a lesser extent with regard to the 
third type. We need not pursue the matter fur- 
ther, for, as we have already stated the case 
before ns falls in substance within the first 
type. 

[19] These being the results of amendment of 
B. 23 of 1922, the effect which 9. 6 of Aofc XVIII 
[isl of 1911 (I. C-). had upoi the question of 
limitation at the time when s. 29 ( 1 ) lb), Limi- 
tation Act stoo3 in its original form, and which 
we have indicated in the earlier part of our 
judgment, has not therefore been in any way 
modified or affected by the amendment. In 
Venkitaramayya v. Venkata Subbiyya, A. I. R. 
(33) 1916 Mad 351 : (1946-1 M. L. 3. 271) referred 
to above, the position was the same as in the case 
before us, for the relevant provisions of the 
amending Aot under consideration in that case 
was that an order made under Madras Aot, IV 
[4] of 1938, refusing relief to a judgment-debtor 
was to be subject to appeal ‘ as if it was an 
order falling under a. 47, Civil P. G." That 
brought the appeal within the purview of Art 152 
of Ech. I Limitation Act. So it could be said 
that the Special Aot bad not prescribed a period 
of limitations at all, but an substance had the 
effect of adding an explanation to Art. 153 of 
Sch. I, Limitation Ait. 

[ 20 ] We accordingly hold that S 6, Limitation 
jAct is applicable to an appeal against the deci. 
sion of the President or the Tribunal, as the 
.case may be, established under the Calcutta 
Improvement Act, v (6] of 1911 B. 0 . 

[ 21 ] The next question is whether the appel¬ 
lant has shown sufficient cause for extension of 
time. [After dieoussing the facie bis Lordship 
proceeded:] On these facts, we hold sufficient 
cause bas been shown by the appellant and we 
extend time to 26 th August. Certainly the ap¬ 
pellant should have the period of time during 
which his application for certificate was kept 
pending through no fault of his, namely from 
30th July to 23rd August. That is enough for the 
appellant. 

[ 22 ] We will now proceed to determine the 
merits of the appeal. 

[23] For the purpose of determining fair 
market prioe of the land, the Provinoe of Ben¬ 
gal examined a valuation expert, -Atul Chandra 
Bo 36 and the claimants another expert, Hirendra 
Kumar Barker. In view of the depth of the plot, 
both the experts agreed that the market price 
has to be determined by adopting the bel.ing 
method. The land had one road frontage. It 
abutted on a publio street, namely Bura 3rd 
Lane. Bose started his belting from tlm lane. 
He took as his first belt a depth of 100 feet from 


the existing line. The second belt was taken by 
him to be the next strip of 160 feet. The rest of 
the baok land be put in his 3rd belt. He took tho 
market value of the two tanks at half the value 
of the firm land. On this basU he reduced the 
whole area to 105.6582 solid first belt units. He 
added 5% for the vista on the blind lane and 
deducted 15% on account of the shape and size 
of the land. The net result was that be valued 
the lind on the basis of 94 3 net solid first belt 
units He took the price of an unit of first solid 
belt to be Bs. 650. 

[24] Sarkar on the other hand took an imagi¬ 
nary roadway right across the land in continua¬ 
tion of the blind lane on the south on which the 
land had a vista. By this division the land was 
divided in three blocks A, B & C. block A abut¬ 
ted on Sura 3rd Lane as it aotually did, and 
blooks B & O abutted ou the t<vo sides of the 
imaginary roadway. Thesa three blocks have 
been marked in the key plan, ex. I. Thus by 
this disposition of the land, which it did not 
actually have, he conceived the land to be divid¬ 
ed in such a fashion as to have three blooks, 
each of such blocks having a road frontage, 
whereas in fact the land was a compaot block 
whioh had only one road frontage. He then 
propo:ed to apply the belting method to each of 
these three blocks A, B & c. He appraised th6 
value of the tank at 2/3rds of the value of the 
firm land. He estimated the value for the solid 
front belt unit of blook A at Bs 750 and of the 
solid first unit of blooks B & o at Bs. 650. The 
Tribunal accepted this methol on whioh Sarkar 
proceeded for valuiug the property, namely, 
by imagining a roadway and so making three 
blooks with road frontages. This method means 
that the land oould have been developed to its 
best advantage by driving that roadway. The 
Tribunal, however, held that the tank was to bo 
valued at half the rate of the firm land, that 
only 6 per oent. deduction ought to be allowed 
for the shape and size of the land, and the 
market value of the solid front belt unit of 
blook A ought to be Rs. 676 and of that of blooks 
B & O R9. 676. 

[ 26 ] If the valuation had to be made in ac¬ 
cordance with the provisions of 8. 23 (l), Land 
Acquisition Aot as it stands in the Land Acqui¬ 
sition Aot, there cannot be any question that 
the method of valuation on whioh Sarkar pro- 
ceeded by imagining a road right across the ao< 
quired land oould have been adapted. Market 
value 13 what an owner not obliged to sell 
would have got from a free buyer. Certainly a 
free buyer in estimating the prioe would have 
taken into consideration the faot that he would 
be able to develop the land,—to have the beat, 
user,—by dividing it into three blooks by con- 
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structing a road acr033 the land at the place sug¬ 
gested by Sarkar, but the question is whether 
such a method is allowable in view of provi¬ 
sions of the Calcutta Improvement Act, v [6] of 
1911 (hereafter called the Aot). The Board of 
Trustees for the Improvement of Calcutta can 
acquire land for carrying out the purposes of 
the Act either through private treaty or by com- 
pu'sory acquisition through machioary of the 
Land Acquisition Act, 1834 (Ss. 69 and 69). But 
in case of compulsory aiquisition, some of the 
provisions of the Land Acquisition Aot, 1894, 
are to be applied with the modifications indi¬ 
cated in the schedule to the Act (in 8. 71 (b) of 
tbe Act). By reason of Art. 9 of that schedule 
“the market value of the land acquired for the ‘Board 
of Trustees’ shall be deemed to be the market value 
according to the disposition of Die land at the dole of 
the publication of the declaration relating thereto 
under S. 6" 

of the Land Acquisition Act, 1894. Bearing this 
in mind, a Division Bench of this Court observed 
in cases of compulsory acquisition of land for 
the Board of Trustees for the Improvement of 
Calcutta that tbe ‘'development method” is cot 
permissible : Hindustlian Co operative Insu¬ 
rance Society Ltd. v. Secretary of State, 66 Cal. 
939 : (A.I B. (17) 1930 Cal. 230). Tbe land has 
to be valued according to its disposition at the 
date of the declaration. It cannot be imagined 
to be in a different state than what it actually 
was at that point of time, nor can it be valued 
with reference to its possible future user by 
proposing a plysical change. 

[ 26 ] The question which we are considering 
was considered in detail in at least three cases : 
(i) Harish Chunder Neogy v. Secretary of 
State, 11 C. W. N. 876, (ii) Manindra Chandra 
Nandi v. Secy, of State, 41 cal. 967 : (a.i.b. (1) 
1914 Cal. 198) and (iii) Shrosbree v. Secy, of 
State, F.A. No. 192 of 1933—not reported—decid- 
ei by Mitter & Patterson JJ. on 30th April 1936. 
These cases no doubt were not cases of com¬ 
pulsory acquisition under the Calcutta Improve¬ 
ment Act, but the point under consideration 
was dealt with in them. The first two were 
cases of compulsory acquisition under the pro¬ 
visions of the Calcutta Municipal Act of 1899 
(Bengal Act HI [3l of 1899) and the third was a 
case under the Calcutta Municipal Act of 1923 
(ill [3] of 1923 B. o.). Section 557 (o) of the first 
mentioned Municipal Act and 8. 476 of the 
second mentioned Act on the construction of 
which the decisions were given are expressed in 
the same language which runs a3 follows : We 
are quoting 8. 476 of the Aot III [9] of 1923 B.O. 

“Any land or buildings which tbs Corporation are 
authorised by this Act to acquire may be acquired 
under the provisions of the Land Acquisition Act, 
1894, and for that purpose the said Aot Bball be subject 
•to the amendment that the market valae of aoy land 


or building to be acquired shall be deemed, for the pur¬ 
pose of clause first ofsub-s. (1) of S. 23 of the said Land 
Acquisition Act, to be the market value according to 
the disposition of such land or building at the date 
of the publication of the declaration relating thereto 
under S. 6 of the said Land Acquisition Act.” 

[27] This is exactly tbe manner in which the 
Calcutta Improvement Aot by its schedule has 
modified 8 23 (l) first of the Land Acquisition 
Aot, 1894. 

[ 28 ] In Harish Chandra Neogy’s case (11 
0. w. N. 875) Mitra and Casperz JJ. observed 
as follows : "Section 557 of the Calcutta Muni- / 
cipal Act precludes any valuation based on the 
most advantageous disposition of the land.” 
This passage directly and squarely liits the 
method adopted by Sarkar. There was no road 
running right across the land at the time of tbe 
declaration under 8.6 and none at any material 
time. The whole of the acquired premises was 
one compact block, abutting on one land, 
namely, the Sura third Lane, and so had only 
one road frontage. The attempt on tbe part 
of Sarkar was an attempt to create a more 
advantageous disposition of the land. 

[29] This passage in Harish Chandra Neogy's 
case (11 O.W.N. 675) together with the passage 
immediately following, which was an illustra. 
tion, was expressly approved by a Division 
Bench in Manindra Chandra Nandy's case : 

(11 cal. 967 : A. I. B. (1) 1914 Cal. 198). In the 
unreported judgment, Mitter and Patterson JJ. 
noticed Manindra Chandra Nandy’s case : (41 
Cal. 967: A. I. B. (l) 1914 Cal 198) and said that 
8. 475 of Act ill [3l of 1923 which corresponded 
to 8.557 (c) of Act ill [31 of 1699 and which had 
modified the Land Acquisition Act, 1894, in that 
manner meant that where land is compulsorily 
acquired under the provisions of S. 475, Calcutta 
Municipal Act, in assessing its market value any 
user to which it could be put in future should 
not be taken into consideration. The last part 
of the judgment where the learned Senior Govern¬ 
ment Pleader’s extreme contention was overruled 
does not mean that in compulsory acqui¬ 
sitions under 8. 475, Calcutta Municipal Act, a 
claimant can value the acquired land by the 
adoption of the "development method. That 
part means that where the acquired land is an 
undeveloped area its value can still bo deter¬ 
mined by a reference to the value of developed 
land in a nearby area, e g., value of budding 
sites—by deducting a reasonable estimated per- 


293 We accordingly bold that the tribunal 
committed an error of law by ignoring, and 
lot giving proper effect to. the provisions of 
9 of the schedule of the Calcutta Improve* 
it Act by which 8. 23 (l) first of the Land 
uisition Act, 1894, was modified in the 
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manner indicated above. It is not necessa-y for 
us to consider whether there was any legal diffi. 
culty under the Calcutta Municipal Act in 
having such a road across the land n3 Sarkar 
had imagined. We generally agree with what 
has been said in the decision under appeal on 
this point. 

[SO] The belting method adopted by Bose has, 
therefore, to be adopted. The respondent’s advo¬ 
cate admits that in that event depth of the first 
belt is to be 100 feet from the road frontage on 
Sura 3rd lane, of the second 150 feet and the 
rest of the land is to be in tbe third belt as has 
been done by Bose. The Tribunal has given a 
deduction of 5 per cent, for size and shape, have 
taken the value of tank at half of the first land 
and valued the first solid belt abutting on Sura 
3rd lane at Bs. 675 per unit. These are all find¬ 
ings of fact and so cannot’ be reviewed by us. 
The respondent can at most press foe a remand 
on one point only, namely, what should be per¬ 
centage of increase by reason of the vista on 
the blind lane. We have however, the power 
to review the evidence on the record and come 
to a finding outselves. On the evidenco we find 
5 per cent, increase on this head to be sufficient. 
The land acquired is of considerable size, and 
the blind lane touches a very insignificant por¬ 
tion of the land. The vista is not a wide one. 

[31] We accordingly allow the appeal, set 
aside the award of the Tribunal and remand 
the case in order that the amount of the com¬ 
pensation may be assessed in accordance with 
•our findings and conclusions after checking the 
figures. This would only involve the determi¬ 
nation of the number of net solid first belt 
units, according to the belting method adopted 
by Bose, the price for each solid first belt unit 
being bs. 675. .The respondents must pay to the 
appellant the costs of this appeal. 

P. N. Mitra J. — I agree. 

v.b.b. Appeal allowed. 
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HABB1B8 0. J. AND BAOHAWAT J. 

Bejoy Chand Patra — Appellant v. The 
State. 

Criminal Appeal No. 252 of 1949, D/- 24-2-1950. 

(a) Criminal P. C. (1898), Ss.* 161 (3), 162 — 
Record of mere gist oi statements ol witnesses If 
•compliance with S. 161 (3)—Effect on admissibility 
of evidence oi such witnesses. 

An investigating officer is not bound to record the 
statements ol a witness. If he dees reduce statements 
Into writing he must make a separate record of the 
•statement of each ol the persons whose atatements he 
wecoids. He cannot record a condensed version of the 


examination ol ell of them or a precis of what the wit¬ 
nesses are supposed to have eaid. [Para 8] 

Non-compliance with the provisions of S. 161 (3), 
however, does not make tbe evidence of the witnesses 
inadmissible though it Is a matter which the Court is 
entitled to consider when dealing with credibility. 

[Para 11] 

Annotation : (’49-Com.) Criminal P. C„ S. 161, 
N. 6: S. 162, N. 8. 

(b) Criminal P. C. (1898), Ss. 297, 161 (3) _ 

Record ol statements oi witnesses contrary to 
S. 161 (3)—Failure to warn jury against this fact 
vitiates trial. (Paia3 13 & 14] 

Annotation : (’49-Com.) Criminal P. C., S. 297, 
N. 12. 

(c) Criminal P. C. (1898), S. 162 — Use of pre¬ 
vious statement to contradict witness — Evidence 
Act (1872), S. 145. 

A previous statement in writing cannot be used to 
contradict a witness unless that witness has had an 
opportunity of dealing with tbe statement and explain¬ 
ing it away if possible. [Para 18] 

Annotation : (’49-Com.) Criminal P. C., S. 162, 
N. 16; (’46-Man.) Evidence Act, S. 145, N. 6. 

(d) Criminal P. C. (1898), S. 162 - Mere gist ol 
statements of witnesses recorded — Right of ac¬ 
cused to copies of such statements — Evidenco 
Act (1872), S. 145. 

The accused should be furnished with a copy of the 
gist of tbe statements recorded whether such can or 
cannot be used in cross-examination. Tbe (aot that the 
Btatomente cannot bs used is no ground for denying 
the right of the accused to these statements. 

[Para 20] 

Annotation : (’49-Com.) Criminal P. C., S. 162, 
N. 14, Pt. 4 ; (’46-Man.) Evidence Act, S. 145, 
N. 8. 

Sudhansu Sthhar Mvkherji and Nripendra Nath 
Dutt Roy — for Appellant. 

Ajoy Kumar Basu — for the State. 

AfanixJii Kumar Das — (or Complainant. 

Harries C. J. — This is an appeal from a 
conviction under 8. 807, Penal Code, and a 
sentence of six years' rigorous imprisonment. 

[ 2 ] The charge against the appellant wa 3 
that he on 13th July 1949 had attempted to 
murder his cousin, Kumud Chandra Patra, 
P. W. 1. The trial took place before a learned 
Assistant Sessions Judge sitting with a jury. 
The jury unanimously returned a verdict of 
guilty under 8. 307, Penal Code, and agreeing 
with that verdict the learned Assistant Sessions 
Judge sentenced the appellant as I have indi¬ 
cated. 

[3] The facts of the case were comparatively 
simple. The appellant and the injured man, 
Kumud, were cousius and apparently were co¬ 
sharers in a tank near the village. Alongside 
this tank ran a roadway or a pathway and it 
is said on behalf of the prosecution that the 
appellant claimed the sole right in this approach 
to the tank. His right was disputed by the 
injured man and this, it is alleged, led to a 
quarrel between them sometime before the oc¬ 
currence. On the day of the occurrence, namely, 
13th July 1949 the injured man Kumud waa 
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standing at the edge of the water of the tank 
washiog his hands when it i3 alleged that the 
appellant came from behind and struck Kumud 
with a big bhojali causing a severe bleeding 
injury. Kumud turned round, but the appellant 
showered further blows on him. Kumud being 
injured, amongst other places, on his hands as 
he was endeavouring to ward off the blows. The 
prosecution states that as many as 17 injuries 
were caused and Kumud was felled to the 
ground. 

[4] The shouts -of the injured man brought 
a number of persons to the scene and on seeing 
these persons the appellant, it is said, ran away. 
In due course information was given to the 
lolice and this case was instituted against the 
appellant. 

[ 5 ] The defence was that the injured man had 
been injured by the appellant’s wife who had to 
defend herself against an attempt by Kumud 
Patra to outrage her modesty or worse. 

[6] There were a number of eye-witnesses or 
people who heard cries and rushed to the scene. 
These persons appear to have been examined 
by the iolice under 8. 161 , Criminal P. 0., but 
the police had not complied with the manda¬ 
tory provisions of that section, 

l7l Section 161 , Criminal P. 0., is in these 
terms : 

"(1) Any police officer making an Investigation 
under this chspter or any polioe officer not below such 
rank as the Provinoial Government may, by general or 
special order, prescribe in this behalf, acting on the 
requisition of such officer msy examine orally any 
parson supposed to bs acquainted with tbe facts and 
circumstances of the case. 

(2) Such person ehall bs bound to answer all ques¬ 
tions relatiog to snch caso put to him by such officer, 
other than questions the answers to which would have 
a tendency to expose him to a criminal charge or to a 
penalty or forfeiture. 

(8) The police officer may reduce into writing any 
statement made to him in the course of an examina¬ 
tion under this section, and if he does so he ehall 
make a separate record of the statement, of each snob 
person whose statement he records.” 

[8] An investigating officer is not bound to 
record the statements of a witness. That seems 
clear from 6ub-s. (8) which says that the police 
officer may reduce into writing any statement 
made to him. However, the sub-section provides 
that if he does reduce statements into writing 
he must make a separate record of the state¬ 
ment of each of the persons whose statements 
he records. In other words, if a police officer 
examines a number of witnesses he cannot record 
a condensed version of tbe examination of all 
of them or a precis of what the witnesses are 
supposed to have said. Ho must record what 
each witness says. He cannot for example re¬ 
cord that witnesses A, B and C said so and so. 
Neither can he lawfully do what police officers 


frequently do, that is, reoord the statement of 
A and then add that witnesses B and 0 corrobo. 
rate what A says. If he purports to reduce the 
statements into writing he must reoord the state¬ 
ment of each of the witnesses whom he examines, 

[9] In this case, as I have said, although a 
number of witnesses were examined their exaot 
statements were not recorded. Whilst the in- 
vestigating officer was being cross-examined an 
attempt was made to prove from him csrtain 
statements whioh the witnesses must have made 
in their examination under 8. 161 . The proseca- 
tion objected because tbe statements had not 
been separately recorded and were in a condensed 
or what has been referred to in this Court a3 a 
boiled form. The learned Assistant Sessions 
Judge upheld this objection in an order dated 
16th November 1919 and observed a9 follows: 

“I have gone through the polios diary; no state¬ 
ments appear to have been recorded by the S. I. 
(P. W. 12) under S. 161, Criminal P. 0. What he did 
was only to note tbe gist of the statements of tbe 
persons examined by him. So tbe learned pleader for 
the defence oannol be allowed to cross-examine tbe 
said witnesses with reference to the so-called state¬ 
ments of the prosecution witnesses named above in 
tbe police diary uoder S. 162, Criminal P. C. The 
prayer i9 refased.” 

[I 0 l There appears to be no doubt that a 
number of witnesses were examined and the 
police purported in the diary to give the gist of 
the statements of the witnesses examined. 
Section 161 (8) of the Code makes it clear that 
if a police offioer reduces into writing any state¬ 
ment made to him in the course of the examina- 
tion he shall make a separate record of the 
statement of each person whose statement he 
records. He cannot give the gist of what a 
witness or witnesses have said. If he has recorded 
the gist then he has improperly reoorded the 
statement whioh he should have recorded in full 
in the case of caoh witness under sub-s. (8) of 
8. 161 . It appears to me in this oase that the 
learned Judge has come to the conclusion that 
a precis or gist of statements were reoorded and 
that is contrary to 8. 161 (2). 

[Ill It has been held by their Lordships 01 
the Privy Council that though the police are 
bound to reoord the statement as made, never, 
tbeless if such is not done the evidence of the 
witness does not become inadmissible. The cases 
of their Lordships of the Privy Council arc 
Pulukuri Kotlaya v. Emperor, 61 0 . W. N. 
474 : (A. I. B. ,(84) 1947 P- 0. 67 : 48 Cr. L. 3. 
633) and Zahiruddin v. Emperor, 61 0. W. N. 
656 : (A.I.B. (34) 1947 P. 0. 76 : 48 Or. L- 3 . 679). 
Their Lordships however in both tbese ° a “ 3 
pointed out that the failure to comply with tne 
provisions of 8.161, Criminal P. C., might' 
very grave doubt upon the evidence of tbe wit- 
nesses and it was a matter which the Court was- 
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(entitled to consider when dealing with the 
^Credibility of the witnesses. 

[ 13 ] This point as to the admissibility of evi- 
dence of witnesses whose statements have been 
improperly recorded by the police was consi¬ 
dered by a Bench of this Court in the case of 
Lakshman Chandra v. Emptror, 52 0 . W. N. 
401 : (A.I.B (35) 1918 Cal. 218: 49 Cc. L. J. 469) 
The Bench held that failure to supply copies of 
statements of witnesses recorded under s. 161 , 
Criminal P. 0., either because the statements 
were lost, destroyed or were recorded in a 
boiled form in contravention of sub-s. (3) of that 
section does not make the evidence of those 
witnesses inadmissible. The Bench however held 
that in such ciroumstances if the trial i3 by a 
jury, the Judge should give proper directions to 
the jury as regards the weight to be given to 
such evidence which the accused had no opportu¬ 
nity to test by cross examination in some 
particulars. If such statements were deliberately 
destroyed or were reoorded in a boiled form in 
contravention of law, that would be tantamount 
to withholding of evidence by the prosecution 
and a presumption might be raised under 3 . 114 , 
Evidence Aot, 1872, that the evidenoe if produced 
would have gone against the prosecution. 

[13] The statements of witnesses were un¬ 
doubtedly reoorded in this case in a condensed 
or, if I may use the words of the Bench which 
decided Lakshman Chandra Ohote’s case (62 
0. W. N. 401 : A. I. R. (35) 1918 Cal. 278 : 49 Or. 
L. j. 469), in a boiled form contrary to the 
express provisions of sub-s (3) of 8. 161 . This 
JBenoh held that where such was the case the 
jury should be directed that the police had not 
observed the law and that the jury might, if 
they thought proper, presumo under 8. 114 , 
Evidence Act, that if these statements had been 
recorded the witnesses might well have been 
flatly contradicted. 

[14] We are bound by the oase of Lakshman 
Chandra Ohose v. Emperor (62 o. w. N. 401 : 
A. I. R. (35) 1948 cal. 278 ! 49 Or. L. J. 469) and 
therefore we are bound to hold that in this case 
where no reference whatsoever is made to the 
manner in whioh these statements were recorded 
m the charge to the jury, the oharge is defeotive. 
The jury should have been warned as to the 
danger of accepting these witnesses in the 
oiroumstance3 as witnessed of truth and should 
have been told that it was open to them, if they 
thought proper, to disbelieve theae witnesses on 
the assumption that their statements, if properly 
reoorded, would havecontradioted their evidence 
m Court. It appears to me that in the present 
oase the failure to warn the jury of the effect of 
the non-oompliance with sub s. (8) of a. iei 
vitiates the verdict, The rerdiot may well haye 


been otherwise if the jury had been warned and 
properly directed concerning their duty in 
approaching the evidence for the prosecution. 
That being so, tte verdict cannot stand and 
must be set aside. 

[ 16 ] It appears to mo that th's is a case in 
which there should be a retrial. There is a good 
deal of evidence, but that is hotly denied and the 
defence have put forward a very different version. 
It is a caso pre-eminently fitted for decision by 
a jury and that being so I think a new trial 
should bo ordered. 

[ 16 ] I should like to mention that when tho 
new trial is held the learned Judge presiding 
must carefully consider whether or not cross 
examination to contradict the witnesses is possi. 
ble from tho condensed or boiled statements 
recorded by the police. If it is possible from 
those condensed statements to make out what a 
witness said to the police then such can bo put 
to tho witness to contradict him or her under 
8. 169, Criminal P. 0. On tho other hand, if tho 
actual statements of tho witnesses cannot be 
deduced from the gist which wa3 recorded then 
the learned Judge must treat tho case as onoin 
which statements of witnesses wore recorded but 
in contravention of 3. 161 (3) of tho Codo, and 
consequently must direct tho jury ns provided 
for in the case of Lakshman Chandra Ghose v. 
Emperor, 62 a. w. N. 401: (a i.r. ( 35 ) 1948 cal. 
278 : 49 Cr. L. J. 469) and in accordance with the 
observations which I Lave made in this judgment. 

[17] If, however, the witnesses can be cross 
examined and confronted with what must have 
been their statements to the police in order to 
contradict the witnesses then of eourse the jury 
can draw no adverse inference from a failure 
properly to record tho statements. The learned 
Judge should consider the statements as recorded 
and come to the conclusion whether or not they 
can be intelligently put to the witnesses. If they 
can bo put then it cannot properly be held that 
the statements wore improperly recorded in 
violation of 3 . 161 ( 3 ). For the purposes of this 
judgment, I must assume that they were impro- 
perly recorded by reason cf the order which tho 
learned Judge passed forbidding any questions 
on these statements. 

[ 18 ] Before concluding I should like to point 
out that if it is possible to deduce from the gist 
recorded what witnesses Baid then what oaoh 
witness said must be put to the witness if it is 
intended to contradict the witness by use of such 
statement. It is not sufficient to obtain proof of 
the statements from the investigating offioer and 
then ask the jury to hold that the witnesses have 
contradicted themselves. A previous statement 
in writing cannot be used to contradiot a witness! 
unless that witness has had an opportunity ofl 
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dealing with the statement and explaining it 
away if possible. This is clear from S. 115, Evi¬ 
dence Act, which provides: 

“A witness may be cross examined as to previous 
statements made by him in writing or reduced into 
writing, and relevant to matters In question, without 
sueh writing being showa to him, or being proved; 
but if it is intended to contradict him by the writing, 
his attention mu9t, before the writing can be proved, 
be called to those part3 of it which are to be used for 
the purpose of cootradicting him." 

[19] I merely point out the proper procedure 
to be followed because in the hearing the first 
attempt to use these statements if they could be 
used at all appears to have been made in the 
cross-examination of the investigating officer. 

[20] In the result therefore this appeal is 
allowed and the verdict of the jury and the con- 
viction and sentence are set aside and the appel. 
lant will be retried by a Judge of the rank of 
Sessions Judge, other than the Judge who presided 
over the original trial, sitting with a jury. In 
this trial the statements of witnesses if they can 
be deduced from the gist must be allowed to be 
put to the witnesses to contradict them. But 
if the statements of witnesses cannot be deduced 
from the gist then in his charge to the jury the 
learned Judge will deal with the failure properly 
to record these statements as directed in Laksh. 
man Chandra Ghose's case (52 o. w. N. 401 : 
A. I. R. (35) 1948 Cal. 278 ! 49 Cr. L. J. 469) and 
in this judgment. The accused should be fur- 
nished with a copy of this gist of the statements 
whether such can or cannot be used in cross- 
examination. The fact that the statements cannot 
be used is no ground for denying the right of 
the accused to these statements. 

[ 21 ] The appellant will continue on the same 
bail until the commencement of the retrial. 
Whether he will continue on bail during that 
trial will be a mattec for the learned Judge pre- 
6iding. 

Bachawat J. — I agree. 

G.m.J. Appeal allowed. 


A. I. R. (37) 1950 Caloutta 366 [C . N. 134.] 
Lahibi and Guha JJ. 

Bhujagendra Bhusan Banerjee — Plaintiff 
— Appellant v. Dist. Board of 24-Parganas, 
Aliporc—Defendant—Respondent. 

A F A. D.jNo. 1090 of 1946, D/- 16 3-1950, against 
deoroe of Addl. Dist. Judge, Second Court, Alipore, D/- 
8-12-1945. 

(a) Bengal Service Rules, Part I, R. 46 — Time 
scale - Increments above elliciency bar when can 
be claimed— Fundamental Rules, R. 25. 

Where an effioienoy bar is prescribed in a time scale, 
the increment next above tho bar shall not be given 
without epeoifio sanction of the authority empowered 
to withhold increments. Hence, where a eervant of a 
District Board drow for some time a salary above the 


limit of the efficiency bar withont any express order of 
the Chairman of the Diatriot Board sanctioning the 
removal of the bar nor did the Board acquiesce in the 
position that the servant had been permitted to orosi 
the efficiency bar, the principle of the above rale will 
apply and the servant will not be entitled to olaim the 
arrears of pay with respect to increments above the 
efficiency bar. [p ara 4 ] 

(b) Bengal Local Self-Government Act (III [3] 
of 1885), S. 35A — Rules under — Provident Fund 
Rules, R. 5A — Scope of — Payment of additional 
provident fund whether discretionary. 

The payment of additional amount of provident fund 
under R. 5A is absolutely at the discretion of the 
District Board and the amount mentioned in the rule 
is not imperative if the District Board chooses to exercise 
the discretion. The rnle only fixes a maximum that 
could be paid: A. I. R. (30) 1943 Cal. 447, Rtl. on. 

[Para 6 ) 

By its resolution a District Board granted to the 
plaintiff, a retired servant of the Board, additional 
provident fund 'due to him’ but the Board did not 
decide wbat would be the rate of additional contribu¬ 
tion nor did it decide for what period it was to be paid. 
On the strength of this resolution the plaintiff sued for 
recovery of additional provident fund: 

Held, that the claim was premature as the Board by 
its resolution merely conoeded in principle that the 
plaintiff would get additional provident fund but did 
not in fact exercise the discretion under R. 6 A by fixing 
the rate and certain other matters whioh were essential 
to the exercise of the discretion. [Para 6 ] 

C. S. Sen and Kamjit Mookerjee-tor Appellant. 

Purntndu Sekhar Bose—lot Respondent. 

Guha J.— This appeal by the plaintiff arises 
out of a suit for recovery of arrears of increas¬ 
ed pay amounting to Rs 1327-8-0 and for addi¬ 
tional provident fund dues of Bs. 1250. The 
facts which gave rise to the present litigation 
are briefly as follows. 

[ 2 ] The plaintiff was an employee under the 
District Board of tho 24-parganas who are the 
defendants in this suit. He joined the service 
of the District Board on 1st June 1915. On 1 st 
January 1920 a time scale for clerks was intro- 
duced, the time scale being Bs, 45/3/75 (effici¬ 
ency bar) 2^-100. On 1 st January 1922, the plaintiff 
was allowed to draw the pay of Rs. 66 and in 
June 1924 his pay became Bs. 72. He continued 
to draw the same say till June 1928, when he 
was transferred to Basirhat. From 1st August 
1928 he drew pay at Bs 82-8-0. From 1 st June 
1930 he drew pay at Rs. 87-8-0 but the amount 
was reduced by Bs 2-8-0 with effect from 1st 
July 1930. From 1 st July 1930 to 23rd April 1940 
when he retired from service he continued, to 
draw pay at the rate of bs. 85 without having 
any increment during this period of about ten 
years. The plaintiff’s grievance was twofold. 
He claimed that some arrears in pay wore, due 
to him under tho rules and secondly, he claimed 
that though by a resolution of the District 
Board on 22 nd May 1940 confirmed on ma 
June 1940 he was entitled to additional pwyi- 
dent fund money, no such sum was paid to mm 
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till the institution of the suit which was filed on 
7th May 1949. The defence of the District Board 
was briefly to the effect that the plaintiff was 
not entitled to any arrears of pay as he had nob 
crossed the efficiency bar. As regards the claim 
in reapect of the provident fund, the defence 
inter alia was that the claim was premature. 
On both the points the lower Courts have found 
in favour of the defendant and dismissed the 
plaintiff’s suit accordingly. 

[3l It is urged on behalf of the appellant that 
the deoision of the Courts below on both the 
above points is erroneous. 

[4] We propose to take up the first point 
about the plaintiff's right to recover the arrears 
of increment of pay as claimed by him. It will 
be noticed from the time scale mentioned above 
that efficiency bar is reached at the stage of 
Bs. 75. It has been held by the Courts below 
upholding the contention of the defendant Dis¬ 
trict Board that in the circumstances of the 
present case the efficiency bar was not crossed 
by the plaintiff. Where an efficiency bar is pre¬ 
scribed in a time scale, the increment next above 
the bar shall not be given without specific sane- 
tion of the authority empowered to withhold 
increments. That is the provision contained in 
Fundamental R. 86 which corresponds to R. 46 
of the Bengal Service Buies Part I. The principle 
contained there will govern the present case. In 
the present case there was no specific order by 
the Chairman of the District Board sanctioning 
the removal of the bat. It is argued however, 
on behalf of the appellant that though there was 
no such order in so many words there are 
circumstances which unmistakably go to show 
that the District Board authorities treated the 
case as if the bar had been removed. It is 
pointed out that on 1st August 1928 the plaintiff 
was allowed to draw pay at a rate above Bs. 75 
and this, it is argued, is consistent with the posi¬ 
tion that the District Board authorities did in 
effect waive the bar. In this connection our 
attention has, however, been drawn to the series 
of correspondence that passed between the Chair, 
man of the District Board, ai Parganas, and the 
Chairman of the Looal Board, Basirhat, various 
offioe notes regarding fixation of the pay of the 
appellant, and the series of orders passed by the 
Chairman of the Distriot Board upon them. On 
a consideration of all these letters and orders it 
appears abundantly dear that the appellant drew 
pay at rates higher than Bs. 75 in spite of the 
directions of the Chairman of the District Board. 
There is a letter by the Chairman of the Distriot 
Board to the Chairman of the Local Board point¬ 
ing out clearly that the removal of the efficiency 
bar required the sanction of the Chairman of 
the District Board and that the appellant's pay 


should be drawn below the efficiency bar pending 
the order of the Chairman of the District Board. 
This position was pointed out again and again 
but somehow or other the directions of the Chair¬ 
man of tbe Distriot Board were not carried out 
and the appellant continued to draw pay at 
rates higher than what he was strictly entitled 
to. There is another ciroumstance which goes 
to show that the District Board did not acquiesce 
in the position that the appellant had been per¬ 
mitted to cross the efficiency bar. It is peninc-nt 
in this connection to refer to certain resolutions 
passed by the Distriot Board. Reference may in 
this connection be made to the resolution No. 507 
passed by the Board on 22nd May 1940 and to 
resolution no. 530 of the Board passed on 19 th 
June 1940. Resolution No. 607 runs thus : 

“Considered the prayer ol Babu Bhujagendra Bhusan 
Banerjee, Clerk, on the following points : 

..... 

(5) Granted pay at the increased rate with all arrear 
iocremanta dae. M 


The proceedings of the meeting held on 22 nd' 
May 1940 came up for confirmation on lEth June 
1940, and the relevant resolution, viz., resolution 
no. 530 passed on that date shows that the word 
"granted" was a mistake for "refused’’. Reading 
the two resolutions together it is clear enough 
that the Distriot Board did not consider that the 
appellant had crossed the efficiency bar and the 
District Board decided that the plaintiff was not 
entitled to arrear of increment at the increased 
rate. Whatever the reason, the District Board 
did not ohoose to olaim any refund from the 
plaintiff. That, however, was in the nature of 
some indulgence or sympathy shown to the 
plaintiff, but that ciroumstanoe oannot be turned' 
into an argument in support of the plaintiff's 
claim. In our opinion there is no sufficient rea. 
son for us to interfere with the deoision of the 
lower Courts dismissing the claim of the plaintiff 
for arrear increment. 


loj ine next point that falls for determination 
is whether the lower Courts were justified in 
rejecting the plaintiff’s olaim for additional pro. 
vident fund money. The Courts below have held 
that this claim was premature. It is necessary 
in this connection to refer again to resolution 
No. 607 passed by the District Board on 22nd 
May 1940. Item (7) of tbe resolution runs as 
follows: Granted additional provident fund due 
to him (i. e., Bhujagendra Bhusan Baterji)" 
This part of the prooeeding, it may be mentioned 
in passing, was confirmed in the meeting held 
on 19th June 1940. On the strength of the reso. 
lution it has been urged on behalf of the appal, 
lant that there is absolutely no reason whv aftpr 
the District Board had finally passed and ot' 
firmed a resolution granting additional provident 
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fund due to the plaintiff, he should be debarred 
from getting the amount. At the first sight the 
argument looks attractive but on further scrutiny 
wo are of opinion that the prayer of the plaintiff 
for additional provident fund money cannot be 
allowed. Reference may, in this connection, be 
■made to the case of District Board of Khulna 
v. Jogesh Chandra Basu, 47 OAV.N. 823: (a.i.R. 
(30) 1943 Cal. 447). The matter under considers, 
tion depends upon proper construction of R. 6A 
regarding additional contribution. This rule was 
construed in the case referred to above and it 
was held by a Division Bench of this Court that 
the payment of additional amount of provident 
fund was absolutely at the discretion of the 
District Board and that the amount men. 
tioned in the rule was not imperative if the 
District Board chose to exercise the discretion. 
The rule only fixed a maximum that could 
bo paid. 

(6] Mr. Sen appearing for the appellant argued 
that by virtue of the resolution No. 607, item (7) 
referred to before the case oited above does not 
stand in his way. His argument boils down to 
this: By that resolution the District Board de¬ 
cided practically everything in regard to the 
additional provident fund money claimed by the 
plaintiff and all that remained to be done was 
to make a simple arithmetical calculation. We are 
unable, however, to construe the resolution in the 
way that Mr. Sen has invited us to do. By the 
resolution the plaintiff was granted additional 
provident fund due to him. The phrase ‘ due to 
him” is significant. It appears to us that by the 
resolution what was meant was this: The Dis¬ 
trict Board decided that the plaintiff was entitled 
to additional provident fund but what exactly 
was due to him was dependent upon certain 
other oircumstanoes which were not merely of 
.ministerial calculation. The Board concede* in 
principle that the plaintiff would get addit.ona 
provident fund money but the> feud did not 
decide what would be the rate of additional con- 
tribution nor dit it decide for what period ,t 
would be paid. These were matters which were 
left undecided and these again were matters 
whioh could not be decided on mere calcubtion 
because in respect of these matters the Board 
wnnld have to exercise certain discretion which, 
we hold, & has not yet been exercised by it. This 
being so, we are inclined to hold that the olaim 
of the plaintiff in regard to additional provident 
fund money is premature as held by the Courts 
below, though the grounds on whioh we have come 
to this decision are not exactly the same as 

those of the lower Courts. 

[ 7 ] The result, therefore, is that both the points 
urged before us on behalf of the appellant must 
be decided against him. 


[8] The appeal is accordingly ditmissed with 
costs. 

Lahiri J—I agree. 

KS - Appeal dismissed. 


A. I. R. (37) 1950 Calcutta 368 [C. N. 135.] 

Harries 0. J. and Sarkar J. 

Badri Prasad Jhunjhunwalla—Defendant 1 
—Appellant v. Babulal Jhunjhunwalla and 
others—Respondents. 

A. F. 0. 0. No. 88 ot 1943, D/- 2-2-1950, ugalnat 
order of Sub Jadge, Zillah Burdwao at Asansol, D/- 
23 3-1948 and 8 5-1948. 

(a) Civil P. C. (1908), O. 38, Rr. 5 and 6 -Order 
under—Non-compliance with rules. 

An order for attachment before judgment passed 
without complying with Rr. 5 and 6 id both irregular 
and objectionable. But euoh an order is not necessarily 
ultra vires or void ab initio. The order 6hculd be eet 
aside, but a conditional attachment should bo main¬ 
tained and the Court which levied the attachment 
should go into the question after issuing a proper notice 
In accordance with the rules. [Para 3] 

Annotation : (’4i-Com.) Civil P. 0., 0. 38 R. 5, 
N. 25. 

(b) Civil P. C. (1908), S. 100—Son incurring debt 
—Father alive — Son, if had power to bind entire 
joint family—Question is one of fact—Hindu law— 

Debts. , , 

Annotation : ('44 Com ) 0. P. C., Sj. 100-101 N. 51. 

Jagadish Chandra Chose — tor Appellant. 

Dr. N. C. Sen Gupta with Sudhansu Bhusan Sen¬ 
ior Respondents. 

Sarkar J _This is an appeal from an order 

made by the learned Subordinate Judgo at 
Asansol, directing an attachment before judg¬ 
ment. The suit is on a loan which was said to 
have been advanced by the plaintiffs to one 
Kaliprosad Jhunjhunwalla who was in charge 
of a business. Kaliprosad being dead tho suit 
has been brought against the members of the 
family which carried on that business. 

[2l The plaintiffs applied for attachment 
before judgment in respect of their claim in this 
suit of a ceriain decree which had been passed 
in favour of defendant 1 who is the senior most 
member of the family, on 26th January 1948. 
Notice was issued by the learned Subordinate 
Judge which was served by affixation at the 
door of the residence of the defendants. The 
defendants’ case is that they did not get this 
notice and in those circumstances they did not 
appear to show cause. The learned Subordinate 
Judge thereupon passed an order for attachment 
before judgment ex parte. Subsequently, the 
defendants made an application that they 
should be allowed to show cause and on that 
application the order appealed from was made. 

[9] Learned Advocate appearing for the 
appellant has taken two points. The first point 
taken was that the provisions of 0. 38, R. 5. 
CiYii P. 0., had not been complied with, ms 
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contention is that an order foe attachment 
before judgment can be made only under O. 33, 
B. 6 and in order that that rule may apply the 
conditions laid down in B. 5 must be satisfied. 
The point that is made is that the notice that 
was issued by the learned Subordinate Judge 
before he ordered attachment before judgment 
was a general notice. It did not specify that 
the defendants would have either to furnish 
security in case the application succeeded and 
that on their failing to furnish security attach¬ 
ment before judgment would issue. Learned 
advocate for the appellant ha3 drawn our atten¬ 
tion to the case of Prag Nath v. Mt. Indra 
Devi, A. I. R. (21) 1934 ALL. 456 : (148 I. 0. 509). 
In this case Sulaiman C. J., and King J. said 
that non-compliance with Rr. 5 and 6 of o. 88 
amounted to an irregularity, aud the order 
passed without complying with these rules was 
as both irregular and objectionable. They, how¬ 
ever, went on to hold that the order was not in 
those circumstances necessarily ultra vires or 
void ab initio. Their decision in that case was 
that the order for attachment before judgment 
should bo set aside, but a conditional attach, 
ment should be maintained and the case should 
be sent baok to the Court which levied the 
attachment to go into tho question after issuing 
a proper notice in accordance with the ruIesT 
I think that that is the mo3t that tho appellant 
can get in this case. This point about the notice 
being defective was not raised in the Court 
below and it strikes me that if this irregularity 
was really felt as a hardship, it would have 
there been taken. Dr. 8an Gupta appearing for 
the respondents made an offer that he was pre¬ 
pared to accept security hero if security was 
offered. Learned advocate for the appellant 
was, howovor, in the absence of his client not 
in a position to make any offer as to security. 

[4] The next point that was raised was that 
the suit was defective inasmuch 03 tho plaint 
showed that the'money had been borrowed by 
Kaliprosad who it appears is now dead and that 
Kaliprosad was the son of defendant 1 . It is 
I contended that so long as the father is alive it 
;is not possible under tho Hindu law for the son 
^ incur a debt which would bo binding on the 
joint family. It appears to us that as to whe- 
ther Kaliprosad had the power to bind the 
entire family by a debt incurred by him is a 
question of faot. He could have been held out 
as a person who had the power to inour a debt 
for the purposes of the entire family. We do 
nob proposo at this stage to go into that quo¬ 
tum of fact. The learned Judge in the Court 
below had held on the prima facie evidenoe 
before him that Kaliprosad had power to bind 
the whole family and it has not been shown to 
1950 0/47 & 48 
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us that that decision is in any way wrong. In 
those circumstances the second point taken on 
behalf of the appellant must fail. 

(5) In the view that wo have taken of the 
judgment of Sulaiman C. J. and King J., we 
think that wo should make in this case an order 
as was there made. Wo would therefore set 
aside the order for attachment and send the case 
back to tho Subordinate Judge, Asansol, to pro¬ 
ceed with tho matter in compliance with o. 38, 
Hr. 5 and 6. In the meantime, however, there 
will te a conditional attachment of the property 
which has already been attached and this will 
last till the final order is made by the • learned 
Subordinate Judge. As to costs we do not think 
that any order for costs should be made in this 
appeal for this point was not taken in the Court 
below. The only point that the respondents 
will be entitled to raise in tho Court below will 
be as to the amount of security to be furnished. 
They will not be eutitled to contend that the 
order for attachment before judgment should 
not be made. 

Harries C. J. — I agree. 

v.R.B. Order set aside. 

A. I. R. (37) 1950 Caloutta 369 [C. N. 136.) 

Das Gcpta and Lahibi JJ. 

Karunamou Mukherjee — Petitioner v. 
Kalika Prosad Bliadury — Opposite Party. 
Criminal Revo. No. 110 ot 1950, D/- 26-1-1950. 
Criminal P. C. (1898), Ss. 517, 520 and 145- 
‘Concluded’ _ Meaning of—Dropping oi proceed¬ 
ings under S. 145 (5) —Order for disposal of property 
—Validity, 

The word “oonoluded” in S. 517 hag been nsed to 
mean oonolu9ion after foil enquiry. Tho cancella¬ 
tion o! proceedings under sub s. (5) of Soction 145 
cannot be considered to amount to oonolusion of 
enquiry. Hence, whore the Magistrate hag dropped tho 
proceoding3 he cannot pa3i an order of disposal of the 
property under S. 517 in favour of either party. Any 
saoh order passed by tho Magistrate would be without 
jurisdiction and will be set aside In revision by the 
High Court: A. I. R, (12) 1925 Mad. 1252, Bel on. 
(The High Court direoted the sale proceeds of the 
orop3 raised on tho land to be deposited till one of the 
parties established his right thereto in a civil Court.) 

. , [Paras 5,61 

Annotation': C49 0om.) Criminal P. O., S. 517, 

N. 3; S. 145 N. 48 Pta. 16, 17, 

Jagannalh Gangopadhyay — for Petitioner. 

Asoks Ohandra Sen — for Opposito Party, 

Das Gupta J. —The proceedings under S. 145 , 
Criminal P. 0„ whioh were drawn up on the 
application of the present petitioner were 
"dropped” on 2Snd December 1949, on an appli. 
oation by the petitioner that there was no longer 
any likelihood of any apprehension of the breach 
of the peace over the possession of the property. 
The question then arose as to the disposal of the 
sale pcooeeds of the orops which had been sold 
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by the receiver. The learned Magistrate passed 
an order for payment of this money which 
amounted to almost Rs. 2,000 to the second party 
ns he was of opinion that the documents produced 
before him showed that the second party had 
title to the crops. 

[ 2 l An application against this order before 
the learned Sessions Judge was unsuccessful. 

[3] We are now asked to interfere with the 
order passed by learned Magistrate on the 
ground that he had no jurisdiction to pass such an 
order. Obviously, unless he could be considered 
to have exercised jurisdiction under S. 517, 
Criminal P. C., the learned Magistrate had no 
jurisdiction to pass an order as regards the dis¬ 
posal of the sale proceeds after the proceedings 
Lad been dropped and he had not come to any 
conclusion as regards the party entitled to posses* 
6ion. 

[i] Whether such an order could be passed 
under 8. 517, Criminal P. C., depends really on 
the answer to the question whether when the 
proceedings are terminated by an order of 
cancellation passed under sub-s. (5) of S. 145, 
Criminal P. C., it can be said that the enquiry 
in 8. 145 proceedings is concluded. In a oase 
which came up before this Court very many 
years ago, an order directing the first party to 
reap the crops after the proceedings had been 
dropped was olaimed to have been passed under 
S. 517, Criminal P. C. This Court said, "If that 
be so, we have jurisdiction to interfere under 
8. 620 of the same Code" and the Court for 
reasons recorded cancelled the order passed. It 
will be noticed that the Court did not discuss or 
determine the question whether in fact such an 
order could be passed under S. 517 of the Code, 
but proceedings on the assumption that this was 
so, held that the Court could interfere under 
8. 620, Criminal P. C., and the order was passed. 

[ 5 ] In my opinion, the cancellation of pro¬ 
ceedings cannot be considered to amount to a 
conclusion of the enquiry. I think that the word 
concluded” in S. 517, Criminal P. 0 , is used to 
mean ‘conclusion after full hearing’. W’e are 
fortified in this view by a decision of the Madras 
High;Court in the cass of Narasayya v. Venkiah, 
49 Mad. 232 : (A. I. R. (12) 1925 Mad. 1262 ! 27 
Cr. L. J. 95), where it was held that when a 
Magistrate has dropped a proceeding, he cannot 
pass any order in favour of either party as 
regards the disposal of the sale proceeds of the 
erop 3 raissd on the land in dispute but should 
keep the same in deposit pending orders of Civil 
Court. 

[Cl I am, therefore, of opinion that the order 
passed by the learned Magistrate was without 
[jurisdiction. I would, therefore, set aside that 
iorder and direct that the money be kept in 
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deposit- till one of the parties has established his) 
right by suitable proceedings in the Civil Court] 
The Rule i3 accordingly made absolute. 

Lahiri J. — I agree, 

K-S. Buie made absolute. 


A. I. R. (37) 1930 Calcutta 370 [C. N. 137.) 

Lahiri and Gdha JJ. 

Harit Krishna Deb—Decree-holder—Appel¬ 
lant v. Anil Krishna Deb—Judgment debtor— 
Bespondent. 

A. F. O. 0. No. 49 of 1946, D/- 17-3-1950, against 
order of Sub-Judge, 1st Court, 24 Parganas, D/- 
8-12-1945. 


Limitation Act (1908), Art. 182 (5)—Final order, 
A decree dated 15th September 1936 was put into 
execution on 15th September 1939. The judgment- 
debtor’s objection under S. 47, Civil P. C. as to the 
maintainability of execution was -dismissed on 17th 
Jane 1940 as a miscellaneous case. Subsequently, on 
31st August 1910, the Court dismissed the execution 
case for •non-prosecution. On 21st November 1940 an 
appeal against the order dated 17th June 1940 wa9 
hied and the order was confirmed on 20th August 1942 
with a direction that “ihe costs of thi3 appeal will 
abide the ultimate result.” On receipt of the record on 
9th September 1943 from the High Court the executing 
Court directed the decree-holder to proceed with exe¬ 
cution and ultimately dismissed the execution on 2nd 
De:ember 1943 for non-prosecution. The question was 
whether subsequent execution filed on 18th August 
1945 was within limitation i 


Held, that (i) the order of the High Court dated 
20th August 1942 was an order in tho execution case 
itself and the uubseqnent execution filed on 18 th 
August 1945 was within limitation. [Para 5] 

(ii) that the effect of the High Court’s order dated 
20th August 1942 was to sapersede the order of dis¬ 
missal dated 31st August 1940 and the executing 
Court was perfectly justified in calling upon the decree- 
holder to proceed with the execution on 9th September 
1943 and the subsequent proceedings in execution were 
not without jurisdiction. Tbe order dated 2nd Decem¬ 
ber 1913 dismissing the previoo3 execution for default 
was therefore the final order and in that view the sub¬ 
sequent execution was admittedly within limitation. 

[Para 7] 

Annotation : (’42-Com.) Lim. Act, Art. 182 N. 129. 
A. C. Gupta ; A. C. Mukherjee and Ganga Narayan 
Chandra - for Appellant. 

Dr. Pal , Paresh Nath Mukherjee, Jahnab\ Ch.Das 
Gupta and Pashupati Ghose — for Respondent. 

Judgment. -This appeal by the deoreo-holder 
arises out of an order under S. 47, Civil P. 0. 
by which his application for execution has been 
dismissed as barred by limitation. The facta 
material for the purposes of the present appeal 


aa follows: „ . 

2] On 15th September 1936, the appellant 
ained a decree in an administration suit and 
put that decree into execution on 15th Sep- 
lber 1939 in Title Execution Oase No. 71 ot 
3 . The jndgment-debtor filed an objection 
ier 8. 47 raising the question of the mam- 
mbility of the execution and this objection 
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gave rise to Miscellaneous case no. 64 of 1940. 
This case was dismissed by the executing Court 
by an order dated 17th June 1940. Thereafter 
the judgment-debtor intimated to the Court that 
he proposed to file an appeal to this Court 
against the order of dismissal and prayed for 
Btay of execution. This prayer was granted for 
a limited period but eventually the executing 
Court wanted to proceed with the execution as 
no order for stay of execution had been received 
from the High Court. The decree-holder was 
called upon to take steps which he did not do 
with the result that execution case no. 71 of 1939 
was dismissed for non-prosecution on 3lst August 
1940. 


[3] On Slat November 1940, the judgment- 
debtor filed an appeal to the High Court against 
the order of the executing Court dated 17th June 
1940, and this appeal was registered and num. 
bered as F. M. a. 307 of 1940. By a judgment 
dated 20th August 1942, this Court upheld the 
order of the executing Court dated 17th June 
1940 but gave certain directions to tbe executing 
Court and made an order with regard to costs. 
On 9th September 1943, when the record of the 
oase was received back by the executing Court 
from this Court, the executing Court directed 
the decree-holder to take steps in the execution 
case but as the decree-holder failed to do so, the 
execution case was eventually dismissed on 2nd 
December 1943. 

[4] On 18th August 1945, the deoree-holder 
started the present execution oase which was 
registered as Title Execution oase no. 22 of 1946. 
The judgment-debtor filed an objection under 
B. 47, Civil P. O. on the ground that this exe¬ 
cution caso having been filed more than three 
years from the dismissal of the first execution 
case on 3iat August 1940, it was barred by limi- 
tation. The deoree-holder maintained that the 
starting point of limitation was not 8lst August 
1910, but 2nd Leoember 1948, when the first exe- 
cation case was finally dismissed after the deoi- 
sion of the High Court in F. m. a. 807 of 1940. 
lhe learned Subordinate Judge ba9 upheld the 
contention of the judgment-debtor and dismissed 
the execution case as barred by limitation In 
dismissing the application for execution ’ the 
learned Subordinate Judge has found that the 
starting point of limitation is 81st August 1940 
and not 2nd December 1943, and that all the pro-' 
ceedmgs taken by the executing Court after the 
return of the record on the decision of P m a 

807 of 1940 were without jurisdiction. 

[5] Against this decision, the deoree-holder has 
filed the present appeal and in support of this 
appeal Mr. Gnpta has argued in the first plaoe 
that the final order in the previous execution 
case under Art. 182, ol. (e), Limitation Act, was 


the order made by the High Court in F. m. a. 307 
of 1910 on 20th August 1942, and the present 
application being withiD three year3 of the date, 
it ca D not be said to be barred by limitation. 
The learned Subordinate Judge repelled this 
contention on the ground that the order of the 
High Court was not an order in the execution 
case itself but an order in a proceeding under 
8. 47, Civil P. 0. Dr. Pal appearing for the res. 
pondent ha9 tried to support that reason and has 
argued that an order relating to an execution 
case is not an order in the execution itself. The 
previous objection filed by the judgment-debtor 
related to the maintainability of tbe execution 
case itself and if that objection succeeded, the 
execution case would be dismissed on that ground 
and it could not be said that the order did not 
relate to the execution case. We therefore did 
not see any reason to hold that the order would 
not relate to the execution oase if the objections 
of the judgment-debtor were overruled. By its 
judgment dated 20th August 1S42, this Court 
held that the objection of the judgment-debtor 
had no substance and that there was no bar to 
the maintainability of the execution case. We 
arc inclined to think that the order made by 
this Court in F. m. A. 807 of 1940 was an order 
in the execution case itself and the decree-holder 
was entitled to apply within three years from 
the date of that order. The first point raised by 
the appellant must therefore succeed. 




that tho order of the High Court in F. m. a. 307 
of 1940 superseded the order of dismissal dated 
3lst August 1940, and the executing Court was 
perlootly right in starting the execution caso 
afresh on 9th September 1943, after the arrival 
of the record in that Court and the real order of 
dismissal of the previous execution case was the 
order dated 2nd Deoember 1948. In the conolud- 
mg portion of the judgment of this Court in 

direction 8 ° 7 ° f 1910 tber °' ia the lowing 
'•the (xmU of ihi B appaal will abldo tho ultimata remit, 
S goW mohara 6 '' H ' gh Court ** in 8 a.soeeed al 


This direction, according to Mr. Gupta, relates 

to the first execution oase which was ordered to 
proceed. 


l la i i *unu mm aireotior 

should be held to apply to a future exeontior 
oaw that might be started by the deoree.holdei 
and he has further argued that as the order o 

“ n-* 3 VS ADgu8t “»• *»■ mad< 

before the filing of the appeal to this Court, th< 
order of this Court cannot be held to apply t< 
the order of dismissal dated 81at August 1940 
The oonduding portion of the orderof thb 
Court whioh we have already quoted shows tha 
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this Court contemplated the passing of farther 
orders by the executing Court at least with 
regard to costs. We do not think that the order 
as to costs related to the result of a future exe- 
cution case that might be started by the decree- 
holder. The seoond part of Dr. Pal’s argument 
that the order of dismissal dated 81st August 
1940. was not affected by the order of this Court 
as it was passed before the filing of the appeal 
is also unacceptable, because this Court clearly 
direoted that the costs of this Court should abide 
the result of the execution case which meant 
that the executing Court should make a further 
order as to costs on receipt of the reoord from 
this Court. For these reasons, the executing 
Court was perfectly justified in calling upon the 
decree-holder to take further steps by its order 
dated 9th September 1943, and in dismissing the 
exeoution case on and December 1943, on the 
decree.holder’s failure to do so. We cannot 
agree with the Subordinate Judge that the orders 
of the executing Court beginning from 9th Sep. 
tember 1943, and ending with 2nd December 
1943, were without jurisdiction. The decree- 
holder was therefore entitled to file a second 
application in execution within three years from 
2nd December 1943 which was the final order 
made in the previous execution case. 

[8l In the result this appeal is allowed with 
C 03 ts throughout the order of the Court below is 
set aside and the exeoution case ordered to 
proceed according to law. 

K.8. Appeal allowed, 


A. I. R, (37) 1950 Calcutta 372 [C. N. 198.] 
Harries 0. J. and Baohawat J. 


Ramasray Singh and others—Appellants v. 
Bibhisan Sinha and others—Respondents. 

A. F. A. D. No. 113 of 1945, D/- 14-2-1950, against 
deoreo of D. J., Darjeoling, D/- 9-9 1942. 

(a) Debt Laws — Bengal Money-lenders Act (X 
[10] of 1940), S. 38 (3) - Right to Hie cross-ob¬ 
jection - Civil P. C. (1908), O. 41, R. 22. 

As under S. 38 right of appeal is given to an esta¬ 
blished Court, namely, the Court of the Distriot Judge, 
and nothing is stated in S. 38 (3) expressly as to the 
procedure of the appeal, under the ordinary prooedure 
in O. 41, R. 22 the respondent will have a right to file 
a cross-objection. [Paras 7, 9] 

Annotation : (’44-Com.) Civil P. C., O. 41, R. 22, 
N. 11. 


(b) Civil P. C. (1908), 9 . 41, R. 22-Rigbt to Hie 

cross-objection—Limitations to. .... .. 

The right to file a oross-objection is not subject to the 
respondent’s acceptance of some part of the decree as 
good. lie can do so even when he challenges the whole 

Civil P. 0, l a r 4 a i 9 , 1 R. 22, 

N. 8. 

Jajneswar Majumdar with Uma Prosad Mocker 
jec — for ; Appellants. 

Jyotis Chandra Pal — for Respondents. 


Baohawat J. — This is an appeal from a 
decree of the District Judge of Darjeeling, dated 
9th September 1942. 


[ 2 ] The matter arises out of an application 
made under S. 38, Bengal Money-lenders Act by 
the respondent who was the borrower against 
the appellant. The appellant contested the applL 
oation and two points arose before the learned 
Subordinate Judge. The first issue was: "la 
the loan a commercial loan ousting the scope 
of the Bengal Money-lenders Aot, 1940?” The 
second point was if it was not a commercial 
loan what should be the amount of the liability 
of the app’icant calculated in accordance with 
the Bengal Money-lenders Aot. The learned 
Subordinate Judge came to the conclusion that 


the loan was not a commercial loan and there¬ 
fore the provisions of the Bengal Money-lenders 
Act applied. He farther held that the applicant- 
respondent was liable for the sum of Bs. 2029. 
Eventually by an order dated 2 fith April 1942 he 
declared that the debtor was liable to the credi¬ 
tor for the sum of Rs. 2029 and that was the 
maximum amount that was recoverable by the 
creditor. An appeal by the applicant-respondent 
was filed against that declaration before the 
Court of the Distriot Judge. His contention was 
that he was liable to pay a much lesser sum of 
money. The appellant Ramasray did not file 
an appeal before the Distriot Judge, but he filed 
a cross-objeotion in time. In so far as the appeal 
of the respondent Bibhisan Singh before him 
was concerned, the District Judge found that he 
was in fact liable to pay the sum of Rs. 1966 and 
not the sum of Rs. 2029 as found by the learned 
Subordinate Judge. In so far as the cr033-objeo- 
tion filed by the appellant Ramasray SiDgh was 
concerned, the District Judge held that the 
oross-objection was misconceived and that the 
appellant Ramasray Singh ought to have filed 
an appeal before him and in the circumstances 
he refused to entertain the cross-objeotion and 
he dismissed it with costs. It is from that order 
of the Distriot Judge that this appeal has been filed. 

[ 3 ] The only point whioh has been argued 
before us is as to whether the learned Distriot 
Judge was wrong in refusing to entertain the 
cross-objection and deoiding the objection of the 

appellant on its merits. . , a ._. 

[ 4 ] Section 88 (3), Bengal Money-lenders Aot 

reads as follows : „ , , 0 

"A proceeding under this section ehal be deemedt 

isftsas r« “jiJiAttsfifi. 

the High Couit in the same manner as a decree pa 

m [!Tli is contended by learned advocate ap¬ 
pearing on behalf of the respondent that a 
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statutory right of appeal is given under this 
sub-seotion and no right of cro33-objection is 
oonferred by s. 88 and his contention is that if 
any litigant is aggrieved by a deoision of any 
Court under S. 88 hia remedy is to file an appeal 
and not to agitate the matter by way of cross- 
i objection. 

[6l In this oonneotion, I would like to draw 
attention to the observations of Viscount Hal- 
dane L. C., in National Telephone Co. Ltd. v. 
Post-Master General (No. 2), (1913) A. o. 646 
at p. 652: (82 L. J. K. B. 1197) where he observes 
as follows: 

“When a question is stated to be referred to an 
established Coart withoat more, it, in my opinion, 
imports that the ordinary inoidents of the procedure of 
that Ooart are to attach, and also that any general right 
of appeal from its deoision likewise attaches." 

[ 7 ] It is to be observed that by 8. 88, Bengal 
Money-lenders Act, a right of appeal is given in 
express terms. By sub-s. (8) of B. 88, a declara. 
tion under that section is to be subject to an 
appeal, if any, as if it were a decree of the 
Court. Tlje right of appeal, under that section 
is given to an established Court, namely, the 
Court of the District Judge. Nothing is stated 
expressly in the sub-seotion as to the procedure 
regulating suoh appeal. In our view, where 
nothing is stated expressly as to the procedure 
of an appeal before a District Judge, the law 
will import that the ordinary procedure of that 
Court on appeal will apply. The ordinary pro¬ 
cedure of an appeal is that the respondent has 
the right to file or03S-objection and therefore it 
is quite dear that the respondent has the right 
to file a cross-objeotion. 

[8] If the appeal before the Distriot Judge 
was an appeal under the Code of Civil Proce¬ 
dure the whole of 0 . 41, Civil P. 0., would 
apply to such appeals. It is and mast be con¬ 
ceded that the appeal before the Distriot Judge 
was under the Code of Civil Procedure. If it 
were not so, Art. 162, Limitation Aot, would not 
apply and there would be no period of limits- 
tion applicable to an appeal before the District 
Judge under B. 88, Bengal Money lenders Aot, 
and in that event the Distriot Judge 00 rid treat 
the oro33 objection as an appeal inasmuch as 
there was no bar of limitation. 

[9] Learned advocate on behalf of the appel- 
lant has also drawn our attention to the case of 
Pramatha Nath v. Sanat Kumar, 63 0 . w. N. 
(F.B.) 18:(A. I R. (86) 1949 F.o. 60). The Federal 
Court there held that although no further right 
of appeal from the deoision of a High Court is 
expressly given under S. 88 (a), Bengal Money, 
lenders Aot, the question whether an appeal lies 
in a given case from a declaration made under 
B. 88 (a) is left to be determined by the general 
law, that is, the provisions of the Civil Procedure 


Code, and that once a proceeding UDder 8. 38 
reaches the High Court, further rights of ap¬ 
peal are governed by the provisions of the 
Civil Procedure Code. The reasoning of the 
Federal Court in that matter supports our con¬ 
clusion. Once a proceeding in appeal has reached 
the Court of the District Judge the incidents 
and procedure applicable to that appeal are 
governed by the provisions of the Code of Civil 
Procedure. In that view of the matter, once an 
appeal is filed before the District Judge the res¬ 
pondent will have the right to file a cross- 
objeotion. 

[ 10 ] It is further contended by learned advo. 
cate on behalf of the respondent that even if 
0. 41, R 22 applies to the matter before the 
learned Distriot Judge, even then the appellant 
had no right to file a oro33-objeotion in this 
matter. 

[Ill Order 41, B. at reads as follows : 

"Aoy respondent, thoagh he may not have appealed 
lrom any part of the decree, may not only support the 
deerej on any of the grounds deoided against him in 
the Court below, but take any cross-objection to the 
deoree whioh he oould have taken by way of appeal 
provided he has filed each objection In the appellate 
Court within one month from the date of service on 
him or.hie pleader of notioe of the day fixed for hear¬ 
ths appeal, or within such further time as the appel¬ 
late Court may seem fit to allow." 

[ 12 ] The contention of the learned advocate 
appearing on behalf of the respondent was that 
before a party can file cross-objection he must 
accept some part of the deoree as good. If ho 
challenges the whole of the deoree in that case 
according to him the respondent to the appeal 
has no right to file a oross-objeotion. In our 
view that contention is nnsodnd. 

Cl8l Order 41, R. 22 consists of two parts—the 
first part oonfers a right upon the respondent 
to support a deoree on any ground decided 
against him although he may not have appealed 
from any part of the decree. If the respondent 
has not appealed or filed any cross-objeotion he 
cannot ask the appellate Court to sot aside the 
decree of the lower Court so far as it was against 
him but he may support the deoree even on a 
ground whioh has been deoided against him. 
The second part of R. 22 gives the respondent a 
right to file a cross-objeotion which he could 
have taken by way of appeal. This right to file 
a oross-objeotion is not limited in the way Bug. 
gested by the respondent. If an appeal is filed 
the respondent to the appeal without filing any 
appeal cm take oross-objeotion to the deoree on 
any ground on whioh he oould have filed an 
appeal, 

[14] It follows, therefore, that the learned 
Distriot Judge was wrong in refusing to enter, 
tain the oross-objeotion and dismissing it, 



-374 Calcutta Annada Prosad v. Harihab Manna (Roxburgh J.) 


[ 16 ] Tho appeal must, therefore, be allowed. 
The order of the lower appellate Court 13 set 
a3ide and the case is sent baok to the lower 
appellate Court to be heard and decided on the 
merits in accordance with law. The appellant 
will have costs of this appeal the hearing fee 
being assessed at three gold mohurs. 

Harries C. J—I agree. 

d.h. Appeal allowed. 

a. I. R. ( 37 ) 1950 Calcutta 374 [C. N. 139.] 

Roxburgh J. 

Annada Prosad — Petitioner v. Earihar 
Manna and others —Opposite Party. 

Civil Rule No. 1435 of 1919, D/-24-2-1950, from order 
of D. J., Hooghly, D/- 29-6-1949. 

Civil P.C. (1908), O. 21, R. 89 - Person holding 
interest—Co-sharer. 

On the plain meaning of tjje words used in B.89, a 
cosharcr is certainly a person whore interest is affeoted 
and hence he is entitled to apply under 0. 21, R. 89. 
Thus, a cosharer who is not in any way a party to the 
sait or execution proceedings in which a share of a 
joint tack has been sold oan make an application under 
O. 21, R. 89 : 5 All. 42; A. I. R. (16) 1928 Mad. 399; 
A.I.R. (14) 1927 Cal. 82, Disling A.I.R. (13) 1928 Nag. 
€8 and A.I.R. (10) 1923 Pat. 461, Be/. [Paras 6,14] 

Annotation ; ('44-Com.) Civil P. C., O. 21, B. 89 
N. 16 Pt. 3. 

Nani Bhusan Mukhherji — for Petitioner. 

Avurbadhan Mukherji and 8unil Kumar Ohose 

— for Opposite Party. 

Order.—This rule raises the question; can a 
C 09 harer who is not in any way a party to the 
suit or execution proceedings in which a share 
of a tank has been sold in execution make an 
application under 0 . 21, B. 89, Civil P. 0. The 
trial Court has decided that he can ; the lower 
appellate Court relying on an incorrect version 
of B. 89 as in force in West Bengal, has decided 
that he cannot. 

[al The tank in question was part of the joint 
property of three brothers, one of whom is the 
depositor under B. 69 and another the deceased 
father of the judgment debtors. Tho other joint 
properties of the brothers were partitioned, the 
tank remaining joint. The sale was held in 
execution of a money-deoree. 

[3] Authority on the question is curiously 
meagre, no case of this Court directly in point 
had been cited before me. It was considered in 
Bisheshar Kuar v. Eari Singh, 6 ALL 43: (1892 

A. W. N. 146) in 1883 under the provisions of 
the Old Code, but in relation to 8. 811 or 0. 91, 

B. 90 as it then stood. The cosharer there had 
actually made a bid at the sale and relied in 
his application under 0. 21, R. 90 (8. 311) on 
O. 91, B. £8 (8. 310). His application was rejected 
on the ground that he was not “either the de* 
oree-holder or a person whose immovable pro. 


i.LR. 

perty had been sold.” The decision is not of 
assistance in interpreting the present B. 89 (as in. 
troduced in 1933) “any person, whose interest 
is affected by suoh sale," or the similar words 
of R. 90 "any person. ... whose interests are 
affeoted by the sale.” 

[4] In Ramchanira v. Srinivasa, 51 Mad. 
946: (A.I.R. (15) 1928 Mad. 399) in 1927 it was 
held that the oosharer was a “person holding an 
interest in the property sold,” as every member 
of an undivided family has an interest in joint 
family property, that is to say, not the Bhare o£ 
each, but the whole corpus of the property. The 
ease was one under B. 89, Jackson J. remarking 
that if one brother ohos9 to pay another brother’s 
debts rather than see the ancestral property 
pass to stranger (a transaction which may easily 
involve the family in discredit and inconvenience) 
there is no objection to his doing so. The deci¬ 
sion was not under the wider terms of B. 89 as 
in force here. 

[6] A C03barer is given a right under 0. 91, 
B. 88 to have priority if he makes an equal bid 
with a stranger. (It is true the right seems not 
to be one of muoh substance). This surely re- 
cognises that he has some interest in the sale, 
if not 'in the property sold’ in the strictest mean¬ 
ing of the term. But B. 89 does not speoifioally 
require the depositor’s interest that is affeoted 
is to be striotly in the property sold. The rule 
has been amended to give a wider application. It 
seems anomalous to suggest then that if a oosharer 
fails to take advantage of R. 89 (or misses an 
opportunity to do so through no fault of hia 
own) he should not be able to take advantage 
of R. 89 to protect the same interest as is ap¬ 
parently intended to be protected (however in¬ 
adequately) by B. 89. On the plain meaning of 
the words now used, it seems to me clear that a 
oosharer is certainly a person whose interest is 
affected by the case and he is entitled to apply 
under R. 89. If the sale happens to be a share 
of an ocoupancy holding his interest is now re¬ 
cognised to the extent that he is given a right of 
pre-emption under 8. 26P, Bengal Tenanoy Aot. 

[61 In Kunjolal v. Idurali, A.I.B. (14) 19*7 
cal. 82: (97 I. 0. 757) relied on by the 
party in this rule, there are some remarks whioh 
appear opposed (o the above view, but examina¬ 
tion of the case shows that the present point was 
not really in issue. The facts are not very 
clearly stated in the judgments delivered, but 
I have referred to the original records, whioh 
show that the defendants were cosharers as heirs 
of the original holder Hanif. They also claimed 
to have purchased the share of Keahab oneoi 
the sons of Hanif from Keahab’s daughters. The 
suit was for partition the plaintiffs claiming to 
have purchased the share of Keahab by a kobala, 
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and the 9hare of Sabdan, another son of Hanif, 
in execution of a decree against him. The plain- 
tiffs failed so far as the alleged purchase of 
Keshab's share by kobala was concerned, but 
succeeded in respect of the share of Sabdan. The 
argument put forward for the plaintiff appellants 
as regards the share of Sabdan was that: 

"the only person who coaid raise the question (as to 
the irregularity of the lale) would be either the decree- 
holder or a person whose interest was affected by the 
eale, that these persona could only raise the question 
under the provision of 0. 21, R. 90, Civil P. 0." 
Cuming J. remarked on this : 

" This contention, I think, is correct. So far aa 
regards the third party it is not open to them to chal¬ 
lenge! the validity of the sale. It is not contended for 
the respondents that the sale was void. The irre¬ 
gularities ol wbioh they complain were admittedly 
irregularities which might or might not render the 
9ale voidable. But it would be voidable only at the 
instance of the judgment-debtor whose interests were 
affected by the sale (sic) and tho judgment-debtor alone 
could get the sale set aside if he succeeded in proving 
that he had sustained substantial loss by reason of tho 
irregularities. To succeed in their defence, the respon¬ 
dents must be able to eet aside the sale. If they oannot 
set aside the sale the title of the-plaintiffs is perfectly 
good title.” 

He, therefore, held that the defendants'could not 
raise the defence that the sale was not valid. 
Page J. agreed, but added a comment suggest¬ 
ing that he was of opinion that the defendants 
had acquired their interest os co-sharers by pur¬ 
chase after the execution eale. In fact this was 
not so. It was their purchase of Keshab’s share 
(which the plaintiff also olaimed to have acquired 
by Kobala) which took place of the execution sale 
of Babdan’s share; they were already qo.sharers 
as heirs of Hanif. 

[7] The argument put forth was clearly squud 
but it was entirely unnecessary to hold that the 
defendants could not have made an applica¬ 
tion under o. 31, R. 90. The-* only question for 
deoisiop was whether an execution sale could be 
set aside by the suit (or more strictly by way of 
defence in a partition suit). Tho basis of thedeci. 
sion is that no one can do this; it is immaterial 
whethor the person seeking to do it is one who 
might have succeeded in an application under 
O. 21, R. 90. The position is dear. A third 
party whose interest is not affected by the sale 
oannot challenge the sale either uuder 0 . 21 , 
B. 90, or by suit. Certain persons can challenge 
the sale under 0. 21, B. 90 but not by suit. 
When the question is whether the sale oan be 
challenged by way of suit, it is immaterial 
therefore whether the ohallonger could have 
challenged it under o. 91, B. 90 or not. It is 
possible perhaps to read into the remarks of 
Oumiog J. an expression of opinion that the 
defendants as co-sharers oould not have chal¬ 
lenged the sale under o. 91, B. 90, but the opi¬ 
nion is not dearly expressed, and was quite 


unnecessary to the main decision, namely, that 
they could not challenge it by way (?) of de. 
fence in tho partition suit. 

[8] Page J. twice stated that the defendants 
were not persons competent to apply to have 
the sale sot aside under O. 21, R. 90 but gave as 
his reason that they were persons 

"who acquired an interest in lbs property alter tbs 
sals had become absolute and the sale certificate had 
been Issued”, 

a reason which I think is not supported by the 
aotual facts, but makes the decision no authority 
on the question of the rights of a co-sharer who 
had acquired or inherited his interest before the 
execution sale. 

[9] This case, therefore, is no authority con. 
dieting with tho view I have expressed above. 

do] In Eanhairam v. Eahcharan , A. I. R. 
(13) 192G Nilg 03 : (91 I. 0. 218), the position of 
co sharers in ft partition suit with reference to an 
execution salo against a co sharer came also into 
consideration. There the argument put forward 
was in the opposite form, namely, that because the 
co-sharer could have applied under o. 21, B. 90 ha 
was not entitled to raise the question of the validity 
of the sale in the partition suit. The case is not 
of any real assistance in the present matter as 
in effect the co-sharer did not seek to have the 
execution sale set aside. The execution sale was 
in respeot of a decree against the plaintiff’s bro¬ 
ther Kara, and purported only to sell Kara's 
interest, but described his interest as being the 
whole house in which the plaintiff’s brother 
claimed a share. Tho plaintiff was allowed to 
to establish that he had such share. 

(Ill Tho circumstances in Mehdni Prasad 
Singh v. Nand Eeshxoar Prasad Singh, 2 pat. 
386 : (A. I. R. do) 1923 Pat. 451) were Bomewhak 
similar. The shares of plaintiff’s 1 and 2 , co- 
sharer in a Mitakshara family had been sold in 
execution. They had failed in an application 
under 0. 21, R. 90. Then they along with plain¬ 
tiff 3, their brother and plaintiff 4, son of plain¬ 
tiff 1 , brought a suit apparently in form for 
setting aside the sale. The Subordinate Judge 
held that as plaintiff 3 could have applied under 
0. 21, B. 90 and had not done so he could not 
bring a suit. The High Court held that if the 
property was joint (and not separate os the 
defendants olaimed), there would not be a deoree 
setting aside the sale, but a decree should be 
made in a particular form defining the position 
of the defendants as purchasers in execution of 
a share of a Mitakshara joint family, and giving 
plaintiff 3 a right of possession, 

[ 12 ] Exoept that the oases have some discus¬ 
sion of the position of co sharers in relation to 
execution sales in particular oiroumatanoea they 
are not of much assistance in the present matter; 
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[13] For the petitioner I have also been refer¬ 
red to two cases in which it is contended that a 
broad interpretation of the phrase ‘whose interests 
are affected’ have been taken. Mundrika Sing 
v. Nani Lai Singh, a. I. B. (28) 1941 pat. 204 : 
(191 1 , c. 039) and Kamiruddin Khanv. Sachi- 
dananda Ja?ia, A. 1. b. (35) 1948 Pat. G6 : (13 
Cut L. T. 25). These lend some support to the 
view I have expressed. 

[14] I hold therefore that the learned munsif 
was correct in his view that the applicant before 
him was entitled to make a deposit under o. 21 , 
B. 89. I therefore make the rule absolute setting 
aside the order of the learned District Judge, 
and restoring that of the trial Court. I make 
no order as to costs. 

d.b.r. Rule made absolute. 


A. I. R. (37) 1950 Calcutta 376 [C. N. 140.] 
Ben and Chondeb JJ. 

Anil Chandra Banerjte and anothers — 
Appellants v. Gopinath Mukherjee and others 
— Respondents. 

A. F. O. 0. No. 21 of 1948, D/- 18-4-1950, agaiDst 
order of Sub Judge, Burdwan, D/- 6 9-1947. 

(a) Civil P. C. (1908). S. 146, O. 43, R. 1 - Order 

under S. 146—No appeal lies. [Para 3] 

Annotation : (’44-Oom.) Civil P. C., S 14G N 5 ; 
O 43, R 1, N 1. 

(b) Civil P. C. (1908), S. 146 — Rights of trans¬ 
feree. 

Seotion 146 means that an application or proceeding 
of a like nature can bo taken by the transferee as could 
have been taken by the transferor, not that he should 
make the identical application. If the transferor oould 
have applied for substitution of his namo in the oaso 
the transferee can apply for the subatitution of h'13 
own name a9 the interest of transferor has devolved 
upon him. • [Para 5] 

Annotation : (’44-Com.) Civil P. C. # 8 146, N 2. 

(c) Civil P. C. (1908), S. 146, O. 22, Rr. 3, 10 - 

Transferee from legal representative of a deceased 
party cannot come either under O. 22, R, 10 or 
O. 22, R. 3. [Para 5] 

Annotation : (’44 Com.) Civil P. C., S 146, N 2; 
O 22, B 10, N 2. 

A. N. Bose-, Barideb Clutterjee and Etmanla 
Kumar Bose —for Appellants. 

Apurba Cliaran Mukherjee and Oanga Narayan 
Chandra — for Respondents. 

Chunder J. — This is an appeal against an 
order of the Subordinate Judge of Burdwan in 
a suit for partition. 

[ 2 l It appears that there were four brothers 
Bidhusekbar, Adyanath, Akul Nath and Kali 
Nath. It was alleged in the partition suit that 
Akul Nath and Kali Nath separated and Bidhu- 
sekhar and Advauath were joint in property. 
Adyanath’s widow Bhuban Mohini sued the 
heirs of Bidhusekbar, who was then dead, for a 
partition of the joint properties. It was num- 
bered as partition Suit No. 262 of 1931 and was 


filed on 21st February 1931. The suit was dis¬ 
missed on 5th April 1933 and on an appeal be. 
ing taken to this Court, being Appeal No. 148 of 
1933, a preliminary decree was passed for partition 
by this Court on 8th June 1936. It appears that 
no further steps were taken towards the final 
decree in the Subordinate Judge’s Court and 
the Subordinate Judge consigned the record to 
the record room by his order dated loth Decern- 
ber 1936. It appears that Bhuban Mohini died 
on 6th November 1943. At the time of her death, 
it is said that Kali Nath was dead and Akul 
Nath was the sole surviving reversioner. It 
appears that Akul Nath did not get himself sub¬ 
stituted in the partition suit nor did he take any 
steps. On 26 th January 1944, ho transferred the 
properties he has inherited as reversioner to 
Gopinath Mukherjee who is the petitioner in this 
case and is the respondent in this appeal. Gopi. 
natb applied to be substituted in the suit and 
the defendants, that is, the heirs of Bidhusekbar 
filed an objection. The objection was fought out 
by defendant 4 who is the appellant before us. 
The Subordinate Judge refused the prayer for 
substitution by his order dated 31st August 1945 
and on revision proceedings being tiken in this 
Court in Bevision case No. 94 of 1946 the case 
was sent back to the Subordinate Judge for 
decisions on the merits. The Subordinate Judge 
has now allowed substitution. He has held that 
O. 22 , B. 3 and 0 . 22 , R 10 , Civil P. 0., do not 
apply. He has further held that S. 146 of the 
Code applies and he has allowed substitution 
under 8. 146 of the Code. The present appeal 
relates to*that order. 

[3] The first point that arises is whether an 
appeal at all lies. An appeal is a oreature of 
statute and in the Code of Civil Procedure an 
appeal iB given against a decree and against 
some orders which are considered as in tba 
nature of a decree, for example, decisions under 
8.47, Civil P. C. As against other orders to have 
a right of appeal the case must come within 
0. 43 , B. l. Order 43, B. 1 of the Code gives a 
right of appeal as against certain orders under 
0 . 22 , but gives no right of appeal as against an 
order under 8. 146, Civil P. 0. Therefore in the 
present case no apjieal lies and the appeal is, 
dismissed. 

[ 4 ] There has been filed a petition to treat 
this as a petition in revision in case an appeal 
does not lie. We are, therefore, taking it up as a 
matter in revision under S. 116 , Civil P- 0. 

[ 5 l The very short point which really arises 
in this case is whether Gopinath can come 
under 8. 146, Civil P. C. Reliance has been 
placed upon a decision of the Patna High Court 
in the case of Gobardhan v. Sahgram, 15 Pat. 
82: (A. I. R. (23) 1936 Pat. 123). In that case it 
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was decided that the transferee from the legal 
representative of a deceased party had no right 
to come either under R. 10 of 0. 22 or R 3 of 
that Order. In the present case such has also been 
held rightly by the Subrdinate Judge. Then in 
that case it was further said that 

“Section 146 authorises a person olaimiDgonderanother 
person to make an application whiob the other person 
oould have made. The appellant can make an applica¬ 
tion which Priyasakhi (that Is the person through 
whom the claim was filed) could have made namely for 
substitution of her name. I fail to understand how he 
can apply for substitution of his own name.’’ 

In other words, according to the Patna decision 
as applied in this case the position would be 
that Gopinath may be entitled to ask for substi. 
tutlon of the name of Akul Nath but not for 
substitution of his own nsme. With great res¬ 
pect to the learned Judge of the Patna High 
Court, we are unable to agree with this view. 
To take a very simple contingency: If Akul 
Nath had died in the present case a day after 
the death of Bhuban Mohini, that is after hav¬ 
ing succeeded to the estate, would it be neces¬ 
sary for Akul’s heirs to aaa the Court to substitute 
a dead person instead of themselves in place of 
Bhuban Mohini? In the present case, on the 
same analogy as Akul had no further interest 
in the property to be partitioned we do not see 
why it should b9 necessary for Gopinath to ask 
for the substitution of the name of Akul. What 
S. 146 of the Code means is that an application 
or proceeding of a like nature can be taken by 
the transferee as could have been taken by the 
transferor, not that he should make the identical 
application- As Akul could have a9ked for sub¬ 
stitution and made an application to that effect, 
the transferee from Akul also as claiming through 
him under S. 146 of the Code can apply for 
substitution and the application in his oaso will 
be for the substitution of his name as the inte¬ 
rest has now devolved upon him. 

(6l The Subordinate Judge, therefore, rightly 
decided that under 8.146, Civil P. 0., Gopinath 
oould ask for substitution of his name in place 
Of Akul though Akul had not applied for such 
substitution himself. The Subordinate Judge 
rightly allowed the prayer of Gopinath. 

[7] The revision petition is, therefore, rejeoted 
with coats. 

Sen J. — I agree. 

D-H.' Revision dismissed. 


A, I. R. (37) 1980 Calcutta 877 (0 . N. 141.] 
J. P. Mitteb J. 

Maniklal Shah — Plaintiff v. Biralal 
Shaw — Defendant. 

Testamentary Suit No. 18 oi 1848, D/- 9*8-1949. 


(a) Evidence Act (1872), Ss. 35 and 77 -- Death 
register maintained under Calcutta Municipal Act 
—Admissibility — Entry in register — Probative 
value—Municipalities — Calcutta Municipal Act 
{III [3] of 1923), Chap. 31. 

The register of deaths maintained by the Sub- 
Registrar under Chip. 81, Calcutta Municipal Act, 1923, 
is admissible in evidence under S. 35, Evidence Act, 
and any entry in such a register can be proved under 
8. 77 by the production of a certified copy thereof. 

The entry in euoh a register ia evidence of the fact 
of death. Other particulars such as'the cause of death*, 
4 tbe deceased’s age* etc., as to which the officer con¬ 
cerned can have no personal knowledge or any means 
of checking, cannot be treated sa evidence. [Para 4} 
Annotation ; ('46-Man.) Evidence Act, S. 35 N. 5, 
19; S. 77 N. 1. 

(b) Succession Act (1925), S. 300 (2) — Notifica¬ 
tion under. 

A notification issued by the Local Government under 
S. 2, Probate and Administration Act V [5] of 1881, 
(re-enacted in 8. 300 (2) of the present Act) snch as 
wab required under that section, Is sufficient compliance 
with the provisions of S. 300 (2) of the present Act. 

[Para 9} 

Annotation’: (’46-Man.) Succession Act, S. 300 N. 1. 

(c) Succession Act (1925 as amended in 1929), 
S. 2 (bb) — Definition of District Judge includes 
Judge of High Court on Original Side. [Para 10] 

Annotation : ('46 Man.) Succession Act, S. 2 N. 2. 

(d) Succession Act (1925), S. 300-High Court- 
Original Side —Property not within limits oi ordi¬ 
nary Original civil jurisdiction — Jurisdiction to 
grant probate—Letters Patent (Cal), Cl. 34. 

A High Court Judge on the Original Side has con¬ 
current jurisdiction with the District Judge in all 
testamentary matters. Seotion 300 (i) does not require 
that any portion of the property should bo within the 
limltg of the ordinary Original Civil jurisdiction of the 
High Coart. The High Court, thereforo, hae jurisdic¬ 
tion on the Original Side, to entertain a suit for grant 
of probate in respect of property situated beyond thoso 
limits. [Paras 10 11, 12] 

Annotation : ('46-Man.) Succession Aot 3. 300 N. 1. 

Letters Patent S. 34 N 1. 

Judgment. — This~is a suit in the testa, 
mentary jurisdiction of the Court for the grant 
of probate of the Will of ono Narsing Proaad 
Shaw, deceased. The plaintiff Maniklal is the 
exeoutor under the Will and is the elder of the 
two surviving sons of the testator. The defen. 
dant Hiralal i9 the other son. 

[9] The original application for grant of 
probate was presented on 16th December 1947. 
Hiralal’s name not having been mentioned in 
the said application as one of the sons of the 
the testator, no oitation was issued to him, 
and in due course, probate of the Will, which 
is dated 19th Ootober 1946 was issaed on 22nd 
Deoember 1947. On 7th May 1948, Hiralal 
made an application for the revocation of the 
probate on the ground of absence of citation on 
him. This application washeard by Majumdar J. 
who held that the want of citation was a ‘just 
cause* within the meaning of S. 263, Succession 
Aot, and by his order dated 20th July 1948, he 
revoked the Baid grant. The directions given by 
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Majumdar J. as to the filing of the caveat and 
the supporting affidavit a3 also those in res¬ 
pect of discovery and inspection were complied 
■with and the proceedings were marked as a con¬ 
tentious cause. 

[3l The testator NarsiDg Pr03ad Shaw, who 
was a Hindu governed by the Mitakshara School 
of Hindu law, lived at Dum-Dum. He had 
three sons, ManikJal—the plaintiff, Hiralal— 
the defendant and one Pannalal who predeceased 
the testator. Pannalal’s widow Binapani and 
hia son Mrityunjoy are living. The testator who 
was a well-known wrestler in the locality died 
on 5th November 1946, admittedly at a very old 
age. As I have said before, the disputed Will is 
alleged to have been executed on lath October 
1916, that is, less than a month before the 
testator's death. By the said Will, which is in 
the Bengali language and character, he bequeathed 
all his properties and credits to the plaintiff and 
his grandson, the said Mrityunjoy Shaw, in 
equal shares, and appointed the plaintiff the 
sole executor. Hiralal was completely left out. 
The reason for Hiralal’s exclusion from the Will 
is stated in the within the following terms : 

"My second son Sreeman Hiralal Shaw left me long 
ago and having built houses eto. at a different place is 
in the enjoyment and possession of the same. His 
financial position is also good. But*it never 9trikea him 
that he ought to be tending and nursing his aged 
father.” 

[4] Defendant Hiralal’s case, inter alia, is 
that the testator was about 100 years of age 
when the Will is said to have been execated and 
that*by reason of his old age and illness to whioh 
he later succumbed, his father had no testa, 
mentary capacity, that the alleged signatures of 
the testator in the Will did not appear to be in 
the handwriting of the testator and that, if the 
signatures be held to be genuine, the plaintiff in 
collusion with two lawyer friends of his—Surath 
Nath Ganguli and Sachindra Nath Mitra— 
caused the alleged Will to be executed by his 
father "by undue influence, fraud and coercion.” 
No particulars of the allegations of undue 
influence and ooeroion and of fraud were given 
and, curiously enough, no particulars were asked 
for on behalf of the plaintiff. After the opening 
by learned counsel on behalf of the plaintiff, the 

following issues were raised : 

"(1) Had the deceased any testamentary capacity at 
the time of the execution of the Will ? 

(2) Was the Will validly execated ? 

(3) Was the Will execated uader the andue Influence 
of Manihlal? 

(4) Has this Court jurisdiction to entertain and try 
this suit ?” 

To support his case the plaintiff, besides exa¬ 
mining himself, called the two attesting wit¬ 
nesses to the Will—Surath Nath Ganguly and 
Saohindra Nath Mitra, as well as a neighbour 


by name Charn Chandra Samanta. (After dig. 
m:ssing the evidence His Lordships proceeded:) 
This brings me to the certified copy of the 
entry in the Register maintained by the Calcutta 
Corporation at the Cossipore Cremation Ghat. 
Chapter 31, Calcutta Municipal Act (1923) deals 
with the registration of births and deaths and 
disposal of the dead. Under this Chapter it is 
the duty of the Sub-Registrar for eaoh registered 
burial or burning ground to maintain a register 
of deaths in whioh the particulars prescribed in 
Sch. 22 to the Aot have to be entered in reepeot 
of every death. Exhibit 2 is in the form pres¬ 
cribed by the said Schedule which is a form for 
registration of deaths with some fourteen 
columns with such heads as ‘date of death', ‘age’, 
‘cause of death’, ‘signature’, ’description and resi¬ 
dence of informant.’ This register is thus kept 
by a publio servant in the discharge of his offi- 
cial duty and is admissible under S. 35, Evi- 
dence Act. Any entry in such a register can be 
proved under 8. 77, Evidence Aot by the pro 
duction of a certified copy thereof. The question 
is how muoh of the entry in this register is evi¬ 
dence. Clearly the entry is evidence of the fact 
of death. Other particulars such as 'the cause of 
death’, 'the deceased’s age’ eto., as to whioh the 
officer concerned can have no personal know¬ 
ledge or any means of cheoking, cannot be treat 
ed as evidence. [After discussing the evidence 
further His Lordship proceeded;] 

[6] On a consideration of the entire evidenoe, 
I hold that the plaintiff has proved that the 
testator had the requisite testamentary capacity, 
that the will was validly exeouted and that the 
defendant has failed to prove that the execution 
of the will was caused by undue influence or oo¬ 
eroion. It must be borne in mind that by hia 
will, the testator bequeathed his property in 
equal shares to the plaintiff and the deceased 
Pannalal’8 son. Had the plaintiff had the testa- 
tor completely under his control, I see no reason 
why he could not have persuaded the testator 
to leave all his property to the plaintiff abso¬ 
lutely. 

[6] Mr. J. K. Ghosh on behalf of the defen. 
dant has taken the point that this Court has no 
jnrisiiotion to entertain and try this sait. His 
reasons are, firstly, that the property whioh is 
the subject matter of the Will is situated out¬ 
side the local limits of the Ordinary Original 
Civil Jurisdiction of this Court and secondly, 
that the testator lived and died in Dum Dum 
which is also outside the looal limits of the said 

jurisdiction. ... 

[ 7 ] Mr. Ghosh says that the concurrent juris, 
diotion which the High Court has with the Dis¬ 
trict Judge under sub-a. ( 1 ) of 8. 800 , Succession 
Aot, 1925, is restricted by sub-s. (2) of that seotion. 
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It is pointed out that the present cas9 is one to 
which 8. 67 of the Act does not apply, and 
accordingly the High Court has no jurisdiction 
to entertain it in the absence of a notification in 
the official gazette as required under sub-s (2). 
He says further that this limitation imposed on 
the High Court's concurrent jurisdiction with 
the Distriot Judge is nob in any way affected by 
cl. 34 of the Letters Patent of 1865, as the pro¬ 
viso to cl. 34, says: 

“nothing in these Letters Patent contained shall inter¬ 
fere with the provisions of any law which has been 
made by competent legislative authority for India by 
whioh power !s given to any other Court to grant each 
probates and letters of administration." 

Mr. Ghosh contends that by reason of this 
proviso, the wide testamentary jurisdiction of the 
High Court under the first part of cl. 34, is con¬ 
trolled by sub-s. (3) of s. 300, Succession Act. 

[8j The present Indian Succession Aot (Act 
XXXIX [39] of 1936) is a consolidating Act, into 
whioh has been consolidated, amongst others, the 
Probate and Administration Aot v [6] of 1 E 81 . 
Sub-section (2) of S. 800 of the present Act is 
toti dem verbis 8. s, Probate and Administra¬ 
tion Act V [6] of 1881. I find that a notification 
such as was required under s. 2 , Probate and 
Administration Act v [6] of 1881 was issued by 
the local Government in its official gazette on 
20 th April 1881. The said notification is at page 
446, Part I of the Calcutta Gazette of that date 
and is in terms as follows : 

“The 1st April 1881.—In exercise ol the power con¬ 
ferred by S. 2, Act V [6] of 1881, His Honor the 
Lieutenant Governor of Bengal, with the previous 
sanction of the Governor-General in Council, is pleased 
hereby to authorise the High Court of Judicature at 
Fort William in Bengal, throughout the territories sub- 
jeot to the Lieutenant-Governor of Bengal, and all Dis- 
tiiot Judges as defined in the said Act within the said 
territories, and such judioial officers as tbe said High 
Court may from time to time appoint as district dele¬ 
gates, to receive applications for probate and lottera of 
administration." 

[9] The provisions of s. 2 , Probate and 
Administration Act having been re-enacted as 
indicated above, the said notification, to my 
mind, is sufficient compliance with the provi¬ 
sions of sub-s. ( 2 ) of 8. 300, of the present Aot, 

[ 10 ] There is a further answer to Mr. Ghosh's 
contention. The definition of "District Judge” 
given in 8. 2 (bb) of the amending Act xvili 
[18] of 1929 includes a Judge of the High Court 
on the Original Side (see Manubhai v. General 
Accident, Fire and Life Assurance Corpora, 
tion Ltd,, 38 Bom. L. r. 632 at p. 665 : (a. i. B. 
( 28 ) 1936 Bom. 863). The result is that a High 
Court Judge on the original side has concurrent 
jurisdiction with the District Judge in all testa¬ 
mentary matters. In the oase of In the Goods of 
Mohendra Narain Boy, 6 o. w. N. 877. Sale, J., 
held that the “High Court" in B. 87, Probate 
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and Administration Act (v [5] of 1881) was not 
merely confined to tbe Appellate Jurisdiction of 
that Court, but included its Original Jurisdic¬ 
tion and that under section the High Coutt, 
exercising its Original Jurisdiction, had concur* 
rent jurisdiction with the District Judge. 

[11] In Nagendra Bala v. Kasipati, 37 CaL 
224 : (6 I. C. 1003), Fletcher, J. held that the 
High Court had jurisdiction to grant probate 
and letterB of administration, on its original 
side, in any case which could have been brought 
before any District Judge in either of the two 
Provinces of Bengal. This decision involved the 
consideration of Sp. 9, 61 and 87, Probate and 
Administration Act V [6) of 1831. and Fletcher, J., 
summarised his conclusions thus : "I think, from 
6s. 2 , 61 and 87, it is clear that the High Court 
has jurisdiction in all districts.’’ These three 
sections of the Probate and Administration Aot 
correspond to £s. 200 (2), 264 (l) and 300 (l) of 
the present Act respectively. Like S. 87, Probate 
and Administration Act, the corresponding 
8. 800 (l), does not require that any portion of 
the property should be within the limits of tho 
Ordinary Original Civil Jurisdiction of the 
High Court. 

[ 12 ] Under cl. 34, Lettere Patent (1866), the 
High Court’s jurisdiction in testamentary mat. 
tera is co.extenaive with the limits of the Pro¬ 
vince. This jurisdiction cannot be said to 
interfere with those provisions of the Indian 
Succession Aot which confer jurisdiction on 
Distriot Judges to grant probates. The exeroise 
by the High Court of its testamentary juriadic- 
ction beyond the local limits of its ordinary 
original civil jurisdiction is not exclusive of, but 
conounent with, the jurisdiction of the District/ 
Judge. I hold therefore that this Court has’ 
jurisdiction to entertain and try this suit. 

[13] In the result I decree that probate of 
the Will of Narasingh Prosad Shaw, deceased, 
dated 12th October 1946 be granted to the plain¬ 
tiff Manik Lai Shaw. (The rest of the judgment 
is not material for purposes of reporting—( Ed.).) 

V.B.B. Order accordingly. 

A. I. R. (37) 1950 Calootta 879 [O. N. 142.) 
Harries 0. J. and Sabeab J. 

Abdul Rahim Naskar — Plaintiff — Peti. 
tioner v. Ajbdul Jabbar Naskar and others— 
Defendants — Opposite Party. 

Otvll Rule No. 1381 o! 1949, D/- 3rd February 1950, 
from order of Addl. Sub-J., 2nd Court, Alipore, D/- 30th 
June 1949. 

(a) Civil P. C. (1908), O. 6, R. 17 _ Grounds for 
reiusai, 

li the amendment ia neoeasary to deoide the rati 
Issue between the partial the amendment should be 
granted, even though the Court may think that tho 
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plaintiff or the defendant who reeks the amendment 
will not be able to establish the fiots necessary to 
support th* amendment pier or defence. [Para 3] 

Annotation: (’44-Com.) Civil P. C., 0. 6, R. 17 N. 2. 

(b) Civil P. C. (1908), S. 115; O. 6, R. 17-Discre¬ 
tionary order — Interlerence. 

Where the lower Court has wrongly rejected an 
application for amendment, the High Court can inter¬ 
fere under S. 115. [Para 5] 

Annotation : (’44-Com.) Civil P. C., S. 115, N. 20, 
0. 6, R. 17 N. 21. 

Shyama Char an Mtlra — lor Petitioner. 

Sarat Chandra Janah and Binod Behari Ealdar 

— lor Opposite party. 

Harries C. J. — This is a petition for revi¬ 
sion of an order of a learned Subordinate Judge 
refusing to amend a plaint. The plaintiff brought 
a suit for a declaration of his title in certain 
land of which he olaimed to be in possession. 
The land was described in Sob. Ka of the plaint 
and the plaintiff olaimed a six anna interest 
therein. On one reading of the plaint it would 
appear that the plaintiff olaimed an undivided 
six annas in the plots mentioned in the schedule. 
But we oannot overlook the fact that in the 
body of the plaint he claimed that he had been 
in exclusive possession of the six annas whioh 
had apparently been allotted to him^pn a parti, 
tion. Being in exclusive possession of his share 
suggests that the six annas in the property 
mentioned in schedule Ka must have been de¬ 
marcated and therefore his claim was to specific 
portions of each of the plots mentioned in the 
schedule. 

[ 2 ] As the case proceeded, the plaintiff realised 
that it would be necessary to amend the plaint 
in order to claim speoifio portions of the plots 
in question. The learned Subordinrte Jadge 
refused to grant the amendment asked for. He 
says that there is nothing in the plaint to show 
that the plaintiff possessed any demarcated 
portion of any of the plots of the suit land. That 
18 true to some extent, but, as I have said, there 
is also a plea that the plaintiff was in exclusive 
possession of his share by cultivation and it is 
impossible to cultivate exclusively six annas of 
any property unless that share has been de¬ 
marcated or separated from the remaining ten 
annas. 

[3] The learned Judge also points out that in 
evidence the plaintiff was very vague as to the 
properties he aotually olaimed. The learned 
Judge says that the demarcation now alleged 
must be regarded as illusory. In other words 
the learned Judge appears to think that if the 
plaint was amended and speoifio portions of eaoh 
of the plots claimed, the plaintiff could never 
hope to establish his claim. That however is no 
ground whatsoever for refusing an amendment. 
If the amendment is necessary to decide the 
real issue between the parties the amendment 


should be granted, even though the Court may 
think that the plaintiff or the defendant who 
seeks the amendment will not be able to 
establish the facts necessary to support the 
amendment plea or defence. It eeemB -to me 
that as the case proceeded justice required that 
the plaintiff should be given leave to amend the 
schedule to his plaint so that the Court could 
decide the real issue in the oase; that is whether 
or not the plaintiff was entitled to portions of 
these plots whioh he alleged he had possessed 
exclusively by cultivation. That being so, if 
we have power to interfere, I would be inclined 
in this case to set aqjde the order of the learned 
Subordinate Judge and direot him to allow the 
amendment. 

[4] It was, however, urged before us that we 
could not interfere under 8. 116, Civil P. 0. 
Whether an amendment should or should not be 
granted is a matter within the discretion of the 
Court and it is urged that this Court oannot 
interfere under S. 115, Civil P. 0. with the exer- 
oise of suob discretion. 

[6l The very point was considered by a Benoh 
of this Court in Lobe Nath v. Abani Nath, 
37 0. W. N. 1093 : (A. I. B. (2l) 1934 Oal. 102). 
This was a oase deoided before the Government 
of India Act, 1935. A Bench whioh deoided the 
oase held that there is no bard and fast rule 
that in no oiroumstanoes can a discretionary 
order by a Judioial officer be reviewed either 
under 8.115, Civil P. 0. or under S. 107, Govern, 
ment of India Act or under the combined opera, 
tion of both. The Bench further held that the 
Court could interfere where the lower Court hadl 
wrongly rejeoted an application to amend. 

[6] It might be suggested that the reoent 
pronouncements of their Lordships of the Privy 
Council are not consistent with this case. But 
it must be observed that this case deals not only 
with 8.115, Civil P. C.,but with 8.107, Govern, 
ment of India Act, 1919. Courts have held that 
under 8. 107, Government of India Aot, 1919, 
orders in the nature of orders in revision oould in 
proper oaseB be made. Any right to make suob 
orders however was expressly taken away by the 
Government of India Aot, 1935, which limited 
the rights of superintendence to what I may 
describe as purely non.judicial matters. In the 
new Constitution however that limitation has 
been removed and the right of superintendence 
which this Court now has is praotioally the right 
it had under the Act of 1919. The position today, 
therefore, is precisely the same as it was when 
Loke Nath’s case, (37 0. W. N. 1093 : A.i.B. 

1934 Cal. 102) was deoided, and therefore, U 
appears to me that we most follow that deoision 
as it is binding on us. We, therefore, must mu 
that we now can interfere, either under 8. 1 
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Civil P. 0. or under powers which we now 
possess under the new Constitution to superin¬ 
tend the lower Courts. 

[ 7 ] That being so, I would allow this appli¬ 
cation, set aside the order o i the learned Sub- 
ordinate Judge and remand the case to him, 
with the direction that he should allow the 
amendment of the plaint as prayed. An oppor- 
tunity of course must be given to the defendants 
to file amonded written statements and then the 
case will proceed. 

[8l The Rule is, therefore, made absolute in 
these terms, but in the circumstances I would 
direct that cobIs of this application be costs in 
the suit. 

Sarkar J. — I agree. 

D.H. • Rule made absolate . 


A. I. R. (37) 1980 Calcutta 381 [C. N. 143 J 

Roxburgh J. 

Sm . Sarojini Debi—Judgment-debtor—Peti¬ 
tioner v. Rabindra Mohan Sen and others — 
Decree-holders—Opposite Party 

Civil Rule No. 1923 (9) and Civil Revo. No. 1870 of 
1949, D/- 28-3-1950. 

(a) Tenancy Laws—Calcutta Tbika Tenancy Act 
(II [2] of 1949), S. 28—Applicability—Essentials. 

In order to determine whether a decree passed befor 6 
the Act can be varied under S. 28, the Court has (1) 
to see if it amoants to the sort of order that would have 
been passed by the Controller in a case under the Act, 
in other words, whether the conditions of S. 8 are 
fulfilled which lays down the grounds on whioh a thika 
tenant can be ejected and (2) whether in form the 
order is of the type that would be parsed under S. 6 of 
the Aot. [Para 13] 

(b) Tenany Laws—Calcutta Thika Tenancy Act 
(II [2] o! 1949), S. 28—Decree for ejectment and for 
arrears of rent—Variation of. 

Under S, 5 of the Act, the Controller is only given 
power to pass an order for ejectment. He cannot pass 
any order whioh oao be executed for reoovery of a nears 
of rent. Where, therefore, a deoree passed before the 
Aot is both for ejeotment and for payment of arrears of 
rent, it is clearly neoeesary to separate (be two. It is 
only the decree for ejectment whioh is to be converted 
Into an order suoh as the Controller oonld pass and 
conld execute, under the powers given to him under 
fl. 27 (0) of the Act* (Paras 15, 17 ] 

(c) Tenancy Laws—Calcutta Thika Tenancy Act 
(II [2] of 1949), S 9 . 6, 28—Decree for ejectment with 
damages from date of suit til!delivery of possession 
—Variation of. 

Where a deoree for ejectment of a Thika tenant 
passed before the Aot includes also a deoree for damages 
fiom the date of the suit till delivery 0 ! possession, it is 
not an order whioh the Controller could pass. Under 
S. 0, the limit of the Controller’s powers is to speoify 
the aotual arrears, the costs and the damages if any, 
and the total is to bo an amount which the tenant may 
pay within 80 daya of the date of the order and so save 
himself from ejectment. In suoh a case, the decree has 
to be divided Into two separate decrees and the deoree 
for ejeotment must be limited to one containing the 
aotual order of ejeotment plus the specification of 


arrears, co3ts and damagea, limited to damages npto the 
date of the order. [Para 20] 

(d) Tenancy Laws —Calcutta Thika Tenancy Act 
(II [2] of 1949), Ss. 6, 28 — Decree for ejectment and 
for arrears of rent—Date of varied decree—Tenant, 
whether entitled to time for payment under S. 6, 

The varied decree is to be executed as If it was an order 
made under and in accordance with the provisions of 
the Act. It, therefore, fellows that the varied decree, to 
be treated as such order, must bo dated after the com¬ 
mencement of the Aot, S. 28 seem3 to mean that the 
variation is not to be one of mere form, but that the 
whole proceedings have to be gone over to see it the 
landlord can bring hia case anderS. 3. Hence, In c&Bca 
where under the Act the decree is amended to an order 
for ejectment under S. 3 (1) of the Act, and the provi¬ 
sions of 8. 6 are to be carried out, the date of the order 
will be the date of the varied order, and thus the tenant 
will have the opportunity of payiDgthe arrears. 

[Para 28] 

(e) Tenancy Laws —Calcutta Thika Tenancy Act 
(II [2] of 1949), S. 28— 1 “Court making the decree or 
order'*—Expression refers to trial Court — Investi¬ 
gation as to conformity is to be made by trial Court 
and not by any other Court. [Para 24] 

(I) Tenancy Laws—Calcutta Thika Tenancy Act 
(II [2] of 1949), S. 28—Variation of decree under— 
Nature of — Both sides must be given opportunity 
to establish conformity or otherwise. 

Section 28 seems to mean that the variation is not 
to be one of mere form, but that the whole proceedings 
have to be gone over to see if the landlord can bring 
his case under S. 3. The whole law of ejectment has 
been ohanged by the Aot; it is surely unfair to tie 
either the landlord or the tenant to pleadings and evi* 
dence led when the matter in issue was entirely diffe¬ 
rent. If the oonformity is to be with the whole new 
Act, in particular S. 3, and not merely some change In 
the decree itself both aides must be given opportunity 
to establish a case of conformity or nonconformity. 

[Para 28] 

Sitaram Banerji and Arun Kumar Dalta 

—for Petitioner. 

Dr. Sen Gupta and Bhabatosh Qhakravarty 

—for Opposite Party. 

Order.—This is a Rule (or action (0 be taken 
under S. 28 , Caloutta Tbika Tenanoy Act, 1949, 
hereafter referred to 0a the Aot, and an applioa. 
tion in revision against an order of a Munaif 
refusing to take such aotion. The deoree to be 
dealt with under that seotion was passed in 
Title Sait 123 of 19S9, a suit for ejectment and 
recovery of arrears of rent whioh waB filed in 
the 8rd Oonrt of the Munsif at Alipore. The suit 
was decreed on 28th June 1940 (or rent only. 
On appeal by the landlord, the Subordinate 
Judge of Alipore added a decree for ejeotment. 
There was a second appeal to this Court and on 
92nd Deoember 1948, Lodge J. dismissed the ap. 
peal. There have been subsequent proceedings 
under s. 47, Oivil P. 0. but I do not think 
they have any bearing on the present matter, 

[9] The tenant applied to the original Court 
whioh passed the deoree under S. 28 of the Aot. 
The Mansi! held that the oase was covered by 
the provisions of s, 3 (l) of the Aot as the land- 
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lord had sued for arrears of rent a3 well as 
ejectment but refused to take action on the ap. 
plication. The landlord hid mentioned in his 
plaint that he required the land for his own use. 
This was quite unnecessary in the state of the 
law at the time the suit wa3 filed, but might if 
established bring the case under ground 3 (iv) 
of the Act. The matter was admittedly not in 
issue in the suit as tried, bat the learned Munsif 
seems to have held that this ground was establi. 
ehed, though his judgment is not quite clear on 
the point. The learned Munsif also considered 
the question whether the case came under ground 
3 (vi) of the Act, namely, that the tenant held 
under a registered lease which expired. The 
learned Munsif found some references to a lease 
in the judgments in the case, but was unable to 
conclude whether it was registered or not, and 
held that to bring their case under this ground 
the plaintiffs must substantiate their case by 
furnishing the lease. 

[3] It is not dear what the learned Munsif 
would have done if he had not found that the 
application was in any case liable to dismissal 
as the plaintiffs could show that there existed 
arrears of rent at the time of the suit, eo as to 
bring the case under ground 3 (l) of the Aot. 

U1 The tenant made an application in revision 
and obtained a rule solely on the ground that the 
Mun3if acted without jurisdiction. Later he 
made an application direct to this Court for 
action under 8. 28 , evidently on the basis of the 
decision in Gosthu Behari v. Panchu Qopcil, 
(Civil Rev. No. 861 of 1941) in which it was 
decided that applications under 8.18, West Bengal 
Premises Rent Control Act must be made to the 
appellate Court, as being "the Court which made 
the decree’ within the meaning of the words 
used in that section. It was apparently assumed 
that the decision necessarily also covers the same 
phrase U3ed in S. 28 of the Act. Whether it does 
so or not seems to depend on the whole interpreta. 
tion of S. 29 of the Aot, whioh question I proceed 
to disouss. 

[ 5 ] The decree as it stands is (l) for eject¬ 
ment, (2) for arrears of rent, (3) for interest and 
costs and (4) for damages at the rate of Bs. 7 per 
year until delivery of possession. 

[G] Section 28 , Calcutta Thika Tonanoy Act, 
runs a3 follows : 

28. Power of Court to rescind or vary decrees and 
orderB in certain case3 : 

“Where any decree or order hr the recovery of pos¬ 
session of any holding from a thika tenant ha? been 
made before the date of commencement of this Act but 
the possession of such holding has not been recovered 
from the thika tenant by the execution of such decree 
or order, the Court by which the decree or order was 
made may, if it is of opinion that the decree or order 
is not in conformity with any provision of this Act 
other than sub a- (1) of 8. 6 or S. 27, moind or vary 


the decree or order in such manner as the Court may 
think fit for the purpose of giving effect to sn:h provi¬ 
sion and the decree cr order so varied by any Ciurt 
shall be transferred by such Court to tbe Controller for 
execution under this Act as if it were an order made 
under and in accordance with the provisions of this 
Act.” 


We have to try an! give an intelligible, work- 
able interpretation of these provisions without 
straining the canons of interpretation of statutes. 
The material words are : 

"If it is of opinion that the decree or order is not in 
conformity with any provision of this Act other than 
snb-s. (1) of S. 5 or S. 27.” 

Wbat precisely does this mean? 

[7] If the Court thinks the decree or order is 
not in conformity with the provisions of the Act 
it is to resoind or vary it for the purpose of giv- 
ing effect to such provision, and the decree or 
order i9 to be transferred to tbe Controller for 
execution "as if it were an order made under 
and in accordance with the provisions" of the 
Act. The Act itself makes no provision for any 
decree, but only for an order for ejectment by 
tbe Controller. The intention seems to be that 
the decree or order varied is to be in all respect 
the same as if it were an order passed by the 
Controller. 


[8] At first sight, one might think that the 
words had some reference to some provision of 
:he Aot which required a decree to be in eome 
particular form. The only section whioh appa¬ 
rently would have any bearing in that view 
would be 8. 6, which requires that when the 
Controller makes an order for ejectment his 
order ‘‘shall specify the amount of the arrear and 
of the interest, if any, due thereon" and then 

*fnd no snch order ehall be executed if that amount 
the costa of the proceedings arising out ol such appli¬ 
cation and such damages as tbe Controller may allow 
ire deposited with tbe Controller within thirty dayB 
(rom the date of the order." 

[ 9 ] But at once one asks what is the signifi¬ 
cance, if any of the reference to sub-s. (l) of 
3. 5 and to 8. 27 of tbe Act? If we examine the 
Aot these will be seen to be, eo to speak, the 
alpha and omega of proceedings for ejeotment 
as provided for in the Act. Section 5 shows that 
the only way for a landlord to obtain ejectment 
of a thika tenant is to move the Controller, while 
8. 27 provides for appeal, review and execution. 
The reference to these sections is somewhat obs- 
oure but it doe 3 appear sufficiently dear I thinh- 
tbat the intention is that in examining whether 
the decree is in conformity with the Aot, w 
have not only to look at the mere actual form 
of the decree itself but also to the whole pro¬ 
ceedings except the naturaUy impossible require- 

ment that they ehould have been held before the 
Controller. 
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[10] This viow is supported by reference to 
the following 8. 29 which deals with ejectment 
Buita pending at the time when the Act came 
into force; There, a different phraseology has 
been employed. The seotion runs as follows : 

29. Application of Act to pending suits and proceed* 
Inge : 

"The provisions of this Aot shall apply to all suits 
and proceedings, inoluding proceedings in execution, 
for ejectment of a thika tenant which are pending at 
the date of osmmeneement of this Act, and if any such 
salt or proceeding relates to any matter in rospeot of 
which the Controller Is competent after the date of 
euoh commencement to pies order under this Aot, each 
suit or proceeding shall be transferred to the Control¬ 
ler who shall on suoh transfer deal with it in aooor- 
dance with the provisions of this Aot as if this Act bad 
been in operation on the date of institution of the suit 
or proceeding : 

Provided that in applying the provision of this Act 
to aoy suit or proceeding instituted for the ejectment 
of a thika tenant so transferred, tho provisions regard¬ 
ing notioe in S, 4 of this Aot shall not apply." 

In pending oasos for ejeotment, the Controller is 
to take over the prooeedinge and deal with them 
as if the Aot had been in operation at the date of 
the institution of the suit or -proceeding. In other 
words, he will deal with the whole proceedings in 
conformity with the Aot and necessarily at the end 
pass an order in oonformity with the Aot. Now, 
it would be strange if the Aot made an> substan¬ 
tial distinction between a oase where a decree 
for ejectment had been passed by the Court, shall 
we say, on 27th February 1949, the day before 
the Aot came into force and another oase which 
happened to last one day longer and, therefore, 
was pending on 28th February 1949, when the 
Aot oame into operation. 

[11] I think this view is further re-enforced if 
we look at the Thika Tenanoy Ordinanoe 1948, 
whioh came into force a few months previously 
on 26th October 1948. The substantial provision 
there was that although a deoree for ejeotment 
might be passed it oould not be executed, pro¬ 
vided, in a oase where the tenant was in arrears 
with his rent, he deposited into Court the 
amount of the deoree and costs within 8o daya 
from the date of tho deoree or order. One may 
surely gather from this the intention that from 
the date of the Ordinanoe decrees for ejectment 
against thika tenants were, subjeot to their pay. 
ing arrears if any (in time) lo be kept in 
suspense till further provision was made. The 
intention is in faot indicated in the preamble 
to the ordinance. The further provision is made 
in the Aot in 8. 28 and we may at any rate 
assume that the intention waB by s. 28 to give 
similar treatment to suoh tenants against whom 
suoh decrees had been passed, as to tenants 
against whom Buite are prooeedinge for ejsot. 
ment were pending whan the Aot oame into 
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force. The interpretation I suggest carries out 
that intention. 

[ 12 ] It is to be noted also that in cases where 
there are no arrears, 8. G would have no appli¬ 
cation. Execution of the deoree would have 
been stayed under 8. 3 of the Ordinance, and 
if all that was required to bring the deoree into 
conformity with the Act (under 8. 28) were to 
amend the decree in conformity with s. 6 then 
nothing would be required to be done in such 
cases. The suspension of execution by the Ordin¬ 
ance would have given no benefit to the tenant. 
It seems to be sufficiently olear that a tenant who 
was not in arrears and who thus under the Act 
would not be liable to ejectment, unless the 
landlord could show the oase oame under one 
or other of sub-cls. (ii) to (vi) of s. 8, and who 
was protected temporarily by the provisions of 
9. 3 oi the Ordinance, was also intended to get 
the benefit of the Act by operation of the pro. 
visions of s. 28 . If this were not so, tonants in 
cases where there were arrears, and where varia- 
tion was neoessary in the decree to make it con. 
form with 8. 6, would be in a better position 
than tenants who were never in arrears. I think 
then it is olear that a deoree is to be varied or 
rescinded under S. 28 if the tenant can show it 
is equivalent to an order that the Controller 
would not be competent to pass under the Act 
beoause of the non-existence of one of the 
‘ grounds * for ejeotment given in s. 3 of the Aot. 
(In parenthesis I may point out that under S. 28 
the only deorees to be ‘ transferred ' by the 
Court are those which are deorees or orders 
' varied ’ by the Court. If no variation is made, 
as unnecessary, there is no provision for transfer, 
though 8. 29 assumes that pending proceedings 
for execution are to be dealt with by tbs Con- 
* toller. The flaw is perhaps not serious, but 
8. 28 should have also provided for transfer of 
" unvaried ’’ deoree also). 

[13] Prom the above then it wonld appear in 
dealing with the deoree in question, we are, in 
substanco, (i) to see if it amounts to the sort of 
order that would have been passed by the Con. 
troller in a oase under the Aot, in other words, 
whether the conditions of s, 3 are fulfilled whioh 
lays down the grounds on whioh a thika tenant 
can be ejected and (a) whether in form the 
order is of the type that would be passed under 
8. 6 of the Aot. 

[14] As I have pointed out in Panchanan 
Shaw v, Satya Bandhu Mukherjee, civil Revn 
NO. 1927 Of 1949 : (A. I. R. (37) 1960) Gal. 319) 
trouble may arise in some oases beoause B. 28 
has not excepted 8 . i (requiring 30 days’ notioe) 
as one of the seotions with whioh oonformity is 
neosBsary, though s. 4 is excepted in S, 29 . No 
suoh difficulty arises in the faota of the present 
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case. It would be argued that this shows a 
deliberate intention to distinguish between com¬ 
pleted cases dealt with by S. 28 and pending 
cases dealt with by 8. 29, but I think it is a 
case of oversight. There i3 the equally anoma¬ 
lous omission of an exception of sub-s. 1 of s. 5 
(requiring intitial approach to the Controller) 
from B. 29 though it is specifically excepted in 
S. 28. 

[15] Here it seem3 to me to be important to 
note carefully that the Controller is only given 
power to pa33 an order for ejeotment. He oin- 
not pass any order which can be executed for 
recovery of arrears of rent. It ia true that under 
S. 6 under the words previously cited above he 
has to state the amount of the arrears, and costs 
(I think also the damages; vide below) and if 
the tenant pays tbem he will not be ejected, 
and in that sense the Controller will collect the 
rent for the landlord, but I can find nothing in 
the Act whioh will allow the Controller to pass 
an order for actual payment of arrears ia the 
event that the tenant does not pay up within 
the time specified in 8. 6 ; on the contrary, there 
are several indications that the Controller has 
no such power. Section 5 itself clearly only bars 
a landlord going to Court for an ejectment 
order. It does not bar him suing for arrears of 
rent, and the order to be made under s. 6 is 
only one: 

"directing the thika tenant to vacate the holding and 
subject to the provisions of S. 10, to put the landlord 
in possession thereof.” 

Again, if we turn to 8. 29 of the Act, we will 
see that the provisions of the Act are to apply 
to 

"suits or proceedings, including proceedings in execu* 
tion, for ejectment of a thika tenant, which are pending 
at the date of the commencement of the Aot.” 

[16l Reference may also be made to 8. 23 of 
the Act whioh refers to “ the institution of the 
suit”, clearly contemplating a separate suit for 
recovery of arrears of rent. 

[ 17 ] The importance of this is that in cases 
such as the present where there is a deoree both 
for ejectment and for payment of arrears of 
rent, it is clearly necessary to separate the two. 
It is only the deoree for ejectment whioh is to 
be converted into an order such as the Con- 
troller could pas3 and such as the Controller 
can exeoute, under the powers given to him 

under 8. 27 (6) of the Aot. 

[ 18 ] In the present oase, so far as 8. 3 (1) of 
the Aot is concerned, there is no difficulty as 
the landlord not only sued for ejeotment under 
the law then in force in 1939, but also sued and 
obtained a decree for arreas of rent. So the 
case is one under cl. 3 (l). The only question 
that gives rise to difficulty in this connection is 
the matter of the applicability of 3. 6 and in 


3hort the question whether the amendment of the 
deoree is to give the tenant some opportunity 
to pay up the arrears. On 22nd December m 3 , 
there was a deoree for arrears of rent and it 
is admitted on behalf of the tenant that the 
arrears in fact were not cleared up until a pay- 
ment was made on 1st March 1949. 

[19] If he is to be given suoh opportunity the 
question then arises whether the landlord in turn 
should be allowed to show that the oase oomes 
under 8. 3 (iv) or 3 (vi) and if so how. 

[20] I have stated that the decree as it 
stands, includes a deoree for damages from 
the date of the suit till delivery of possession. 
That is not an order in my opinion whioh the 
Controller could pass. Under 8. 6, the limits of 
the Controller's powers are to speoify the aotual 
arrears, the costs and the damages, if any, and 
the total is to be an amount which the tenant 
may pay within 30 days of the date of the order 
and so save himself from ejeotment. Clearly, 1 
under those powers, the Controller cannot 
direot the tenant to go on paymg further sums 
in the event of his not depositing the amount 
within those 30 days. Therefore, the deoree in 
this case must be altered. The deoree as I have 
said has to be divided into two separate decrees, 
in so far as there is a decree for arrears of rent 
and damages; this is not a decree or order which 
the Controller himself could pass at all. Again, 
the decree for ejectment, in view of what I have 
just said must be limited to one containing the 
actual order of ejectment plus the specification 
of arreare, costs and damages, limited to 


amages upto the date of the order. 

[ 21 ] On this matter, I may refer to an 
rgument put forward by Dr. Sen Gupta based 
u the wording of 8. 6. Literally, it would 
ppear that the Controller’s order is merely to 
iow arrears, interest and oosts and the tenant is 
ion to come within 30 days to pay them and, 
j he is about to pay, he is to be told that in 
Idition certain amount of damages also would 
3 paid. I do think, clumsy as the wording of 
ie seotion is, that it is necessary to say that it 
mst be interpreted as literally as this, and it 
iay be fairly interpreted as meaning that the 
ontroller’s order itself will state all the items 
» be paid within 30 days inoluding damages so 
tat the tenant will know exaotly what be has 
i pay and if he doe3 pay the amount he will get 
ie benefit of the seotion and avoid ejeotment. 

[22] The next problem is to settle then whe- 
ier the amendment is to be of any substantial 
je to a tenant in arrears in giving him an 
pportunity to pay the arrears. As Dr. ben 
tupta urges the decree here as it atanda ia n 
Deformity with the Aot. I have Pointed ou 
hy I think, in any view, of the matter, it must 
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be amended to some extent. The really material 
point is in faot what is to be the date of the 
amended deoree. If it is dated as from the date 
■of the order, varying the decree, the tenant will 
have his opportunity to pay np the arrears. In 
the present case, it is stated that the tenant had 
already paid the arrears on 1st Uarcb 1949, after 
the conclusion of the appeal in this Court aris¬ 
ing out of proceedings under s. 47, Civil P. C. 
If the date of the decree, however, is to remain 
as the date of the order of Lodge J., viz., 23nd 
December 1943, then the one month's grace given 
by S. 6 has long passed. 

[23] It seems to me this question is olosely 
related to the whole question of how to inter¬ 
pret the intention as to how the provisions of 
B. 28 are to be carried out. I have pointed out 
the apparent connection between the provisions 
of S. 28 and B. 29. The varied deoree is to be 
executed as if it was an order made under and 
in accordance with the provisions of the Act. 
Dees it not follow that the varied deoree to be 
treated as suoh order must be dated after the 
commencement of the Act. Again I have said 
that s. 28 seems to mean that the variation is 
not to bo one of mere form, but that the whole 
proceeedings have to be gone over to see if the 
landlord can bring hi3 oase under 8. 8. The 
anomaly in the learned Munsif’s treatment of 
this case is obvious. The whole law of ejeotment 
has been ohanged by the Act; it is surely unfair 
to tie either the landlord or the tenant to plead¬ 
ings and evidence led when the matter in issue 
was entirely different. Before the Act the 
'ground' for ejeotment was termination of the 
tenauoy on expiry of the lease, or on notice, and 
other grounds given in the Transfer of Property 
Aot. If the conformity is to be with the whole 
new Act, in particular 8.8, and not merely some 
ohange in the deoree itself both sides must be 
given opportunity to establish a oase of confor¬ 
mity or non-conformity. Surely wo must inter- 
pret B. 28 as meaning this. Does it not follow 
then that the only possible Court that oan pro¬ 
perly do this is the Court whioh passed the 
original^eoree, the trial Court. Aud does is not 
also follow that the order passed as to be 
exeouted as one under the Aot must be dated as 
passed, so that an intelligible and meaningful 
order oan be passed under a. 6 in oases of 
arrears. If the latter be not the oase then the 
Court will amend a deoree in a oase of arrears 
specifying the amount of arrears and so forth 
on the lines I have indioated, but the whole will 
be maeningless, as the object of the specification, 
namely the opportunity to pay up the amount 
flpeoifiad will be non-existent, as the 'date of the 
order’ will be some date muoh in excess of 
ibirty days prior to the actual date on which it 
I960 0/49 4 60 


is made, the date on which the original 
order was varied. I think, therefore, io cases 
where under the Aot the decree is amended to 
an order for ejectment under s. 3 (l) of the Aot, 
and the provisions of 9. 6 are to be carried out, 
the date of the order will be the date of the 
varied order, and thus the tenant will have the 
opportunity of paying the arrears. Section 6 of 
the Act requires that they aloDg with the other 
items mentioned herein be deposited with the 
Controller. 

[24] From the above it follows that the deci¬ 
sion in Gosla Behari Sadhu Khan's case, Oiv. 
Revn. No. 861 of 1911, however applicable to the 
provisions of s. 18 , West Bengal Premises Rent 
Control Act, oannot apply to 8. 28 of the Act. 
The phrase ‘Court which made the decree' has 
to be interpreted in the particular context in 
which it appears, and if the view I have taken 
of the interpretation of S. 28 is correct, the legis¬ 
lature cannot possibly have intended that the 
investigation as to conformity was to be made 
by other tb8n the trial Court. I may point out 
that there is a considerable distinction between 
the provisions of 8. 18 , West Bengal Premises 
Rent Control Aot, and 8. 28 of the Act, in parti¬ 
cular if my interpretation is oorreot that we 
ate to look to the provisions of 8. 29 to assist in 
the interpretation 8. 18 of the former Aot epeaka 
of the decree beiog varied if the Court 'is of 
opinion that the decree or order would not have 
been made if this Aot had been in operation at 
the date of the making of the decree or order. 
Section 29 of the latter Act requires the Control¬ 
ler in pending case3 to deal with them ‘as if this 
Aot had been in operation on the date of insUtu - 
tion of the suit or proceeding. Again in the oase 
of the Rent Aot the varied deoree is still a deoree 
of Court to be executed by the Court, wheceaa 
under the Aot as far a3 it relates to ejeotment it 
is to be exeouted as "an order made under and 
in accordance with the provisions of tbia Aot," 
i. e., os an order of the Controller. 

[ 26 ] The result is that in my opinion the 
learned Munsiff had jurisdiction to deal with 
the application under 8. 28 , but there has been 
material irregularity in bis exeroise of bis juria- 
diotion. Rule No. 1870 ia accordingly made 
absolute witheut oosts and the application oft he 
tenant is direoted to be re heard and disposed 
of in the light of what I have said above. The 
learned Munsif should give the plaintiff an 
opportunity of showing that the oase ia governed 
by 8. 8 (iv) or (vi), and the defendant an oppor- 
tunity, of meeting the plaintiff's contention, 
evidence may be taken if necessary. If the 
tenant is held to be liable to ejeotment on the 
ground of arrears only the deoree will be amend- 
ed to consist of (l) an order in tbs form indioated 
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in s. 6 showing arrears, interest, costs, and 
damages to the date of the new order; tbi3 will 
be transferred to the Controller for executions 
and ( 2 ) a decree for arrears, interest, costs, 
damages at Bs. 7 per year till the date of reco¬ 
very of possession to be exeouted by the Court. 

[26] 0. R. 1923-8 of 1949 is discharged with, 
out costs. 

D.R R. Order accordingly. 
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Harries 0. J. and Baohawat J. 
Surendra Narayan Deb and another — 
Plaintiffs — Petitioners v. Bhairabendra 
Narayan Deb and others—Defendants—Oppo- 
site Party. 

Civil Buies Nos. 7 and 26 of 1949, D/• 27-2-1950, 
from order of Sub J., Alipur, D/• 29-9-1948. 

(a) Specific Relief Act (1877), S. 42, Proviso — 
Suit for mere declaration _ Defendant acquiring 

possession pending suit. 

Where a suit for a mere declaration was properly 
constituted when filed it does not became unmaintaina¬ 
ble by reason of the fact that subsequently the defen¬ 
dant acquires actual possession of the proparty. Thus 
where during the pendency of a suit for declara¬ 
tion the estate is released by the Court cl Wards in 
favour of the defendant, the Buit is not affected by tbe 

release [Pftra9 12 and 141 

Annotation : (M6 Man.) Specific Relief Act, S. 42, 

N. 9, Pt. 6. 

(b) Bengal Court of Wards Act (IX [9] of 1879), 
Ss 13 and 13A - Distinction. 

Section 13 presupposes that there is no person In 
existence whose prima facie claim can bo rec.-goised 
by the Court of Wards and that being so the section 
entitles the Court of Wards to continue to manage the 
property and to hold it until one of the claimants to 
tho property establishes his claim. Oa the other hand, 
S 13A presupposes tbe existence of a rightful successor 
or of a proprietor not disqualified but merely gives the 
Court of Wards power to retain management of tbe 
estate of such successor or proprietor until certain 

°‘ bU ‘“' ,e b "° d fS.1-8 and 19] 

fcl Bengal Court of Wards Act (IX (9) of 1879), 
s 13 A _ court of Wards if stake-holder under 

66 Tinder S 13A the Court of Wards is not In the 
option of a stake-holder. It is in much the same 
o ition as It is in when it has taken over the manage¬ 
ment of a disquahfied proprietor’s estate. It is mana- 
Sor the property of another though for certain 
limited purposes. The property belongs to tbe ward 
and the Court of Wards >a merely a manager for 
certain limited purpose. U 25 j 

fdl Specific Relief Act (1877), S. 42, Proviso 
Suit lor declaration — Properly managed by 
Court of Wards under S. 13A, Bengal Court of 
Wards Act — Injunction restraining Court of 
Wards from giving possession to defendant-Suit, 
it maintainable - Bengal Court of Wards Act (IX 
rgl 1879), S. 13A. 

The plaintiff brought a suit for a declaration against 
the defendant represented by the Manager, Court of 
Wards, that the property in suit bel ° D « edh '“; r . Tb ® 
property waB under the management of be Court of 
Wards under S. 13A, Bengal Court of Wards 


A.Lfc 

Act. Id an earlier litigation an injunction had been 
issued restraining the Court of Wards from giving 
possession of the property to the defendant. Thi* 
injunction was in existence when the suit for declara¬ 
tion was filed although it wa3 discharged later on. Tbe 
question was whether the suit was maintainable with¬ 
out the relief for possession : 

Held, that the plaintiff could have claimed possession 
against the defendant through the Court of Wards, and 
that being so, no declaration could be made by reason 
of S. 42 and the suit was consequently not main¬ 
tainable; [Para 28] 

Held further , that the injunction was no bar to a 
suit for possessioi brought against the defendant as 
represented by the Cturt of Wards, bscause once i! 
was established that the defendant had no title and 
that the same was in the successful plaintiff the Coart 
of Ward s right to manage would cease. [Para 33] 

Annotation : (’46-Man.) Specific Belief Act, S. 4$, 

N. 9. 

(e) Bengal Court of Wards Act (IX [9] of 1879),. 
S. 13A — Claim for possession against ward of 
Court—Specilic Relief Act (1877), S. 42, Proviso. 

Tho provisions of S. 13A of the Act can never be 
applied if there is no holder of the property who can 
be regarded as a ward. Where such a person exists 
the property is bis though subject to tbo management 
of the Court of Wards and if possession of tho property 
is claimed from such person then a claim for possession 
must be made in which the so-called ward, through 
the Court of Wards, is made the defendaut. 

[Para 281 

Annotation : (’46-Man.) Specific Relief Act, 8. 42 r 

N. 9. 

(I) Bengal Court of Wards Act (IX [9] of 1879^ 
S. 13A — Ward losing property to person with 
better title — Right of Court of Wards to manage 
property. 

Where the Court of \Vard3 manages for a ward, the 
right of the Court to manage must depend upon tho 
right of the ward to the property. If the ward hag no 
right to the property neither has the Court of \\ ard3 
a right to continue in management. If tbe ward 
103 e 9 the property to a person with a better title 6uch 
person does not become ipso facto or by operation oK 
law a ward of the Court. The Court would be bound 
to assume management of the estate of the successful 
claimant by some fresh notification or declaration. 

[Paras 29 and 30J 

(g) Civil P.C. (1908), S. 115 — Wrong decision; 
as to maintainability of suit—Revision, if lies 

(Obiter): A wrong decision as to the maintainability 
of a suit amounts to a denial of jurisdiction to decide* 
the suit on its merits and hence an application can be 

brought under 8. 115. „ n m Vi 

Annotation : (’44-Com.) Civil P. C., 8. lli, N. 11*. 

Pt. 3. 

Paresh Nath Mookerju (Jr-) and Asoke Chandra 
Sen (in No. 7) -for Petitioners. 

Amarcndra Mohan Mi'ra and Nagendra Mohan 
Saha (in No. 26), Atul Chandra Gupta , Ashutoih. 

Ganguly and Jatinira Nath Dancrjee 

_for Opposite Party* 

Harries C. J.-Theae are two (° r 

revision of orders made by the learned bubordi. 
nate Judge of the First Court of 24 .Parganas on 
29 th September 1948. By these orders the 
learned Subordinate Judge held that two suite 
filed by the petitioner were not maintainable 
by reason of S. 42, Specific Relief Aot. 
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[ 2 ] The'petitioners were related—one being 
the unele of the other. Each oE the petitioners 
had brought a suit oiaiming that the Bijni Baj 
which owned extensive zamindary property in 
Assam and other properties in Calcutta and 
Benarae, belonged to them. One based his claim 
on lineal primogeniture and the other on the 
rule oE ordinary primogeniture. In both the 
suits two defendants were impleaded, namely, 
Kumar Bhairabendra Narayan Deb, the pre¬ 
sent holder of the Baj as defendant 1 and the 
Bame Bhairabendra represented by the Mana¬ 
ger of the Bijni Baj Wards Estate, as defen¬ 
dant 2 . 

[3] To appreciate the points at issue it will 
be necessary shortly to set oat the history of 
litigation relating to this estate. The litigation 
actually started soon after Maroh 1833 when the 
then holder of the Baj, Baja Kumud Narayan 
Bhup died. The Baja left surviving him two 
widows—Bani Abhoyeswari and Rani Siddhe- 
swari—and these two Banis litigated. After the 
death of Bani Abhoyeswari Baja Jogendra 
Narayan Bhup, a brother's son of Baja Kumud 
Narayan, beoame the holder of the Baj. Baja 
Jogendra Narayan Dab, however, beoame insane 
and the Court of Wards took over the manage, 
ment of the estate in Deoember 1918. It is to be 
observed that litigation went on relating to this 
estate and eventually the dispute was deoided 
by the Judicial Committee of the Privy Counoil 
who pronounced judgment on 16th February 1912. 

[ 4 ] In order to put an end to this dispute re¬ 
lating to this Baj the Assam Government in the 
year 1931 enacted the Bijni Succession Act 
(Assam Act 11 [a] of 1931) whioh came to be 
considered in the Privy Oounoil case which 
brought one stage of this litigation to a close. 
This Act deolared that the then holder Baja 
Jogendra NarayaD, was the owner of,the estate 
and provided that the next holder of the estate 
would be Bhairabendra Narayan Deb, defen¬ 
dant 1 in the present suits. Raja Jogendra 
Narayan whose estate was still being managed 
by the Court of Wards died on 18 th June 1937 
whereupon the Assam Government by a notifica¬ 
tion in the gazette deolared that Kumar Bhaira- 
bendra Narayan Deb, defendant 1 in these suits 
had beoome the proprietor of the Bijni Raj. The 
Court of Wards continued in the management 
of the estate ostensibly for the purposes of paying 
off oertain debts and expenses inourred during 
their management of the estate for Raja Jogendra 
Narayan. 

[5] The two suits previously referred to whioh 
were brought by the plaintiffs were filed in the 
year 1040 and in eaoh of the suits there is a 
prayer for a declaration that the plaintiff of that 
Buit is entitled to the Bijni Raj, Both the plain¬ 


tiffs in their respeotive plaints have made it 
clear that the deoision of the Judicial Committee 
in the earlier suit was not binding upon them. 
Both the suits are purely declaratory suits and 
a court-fee of Rs. 20 was paid in respect of each 
of them. The suits are valued for purposes of 
jurisdiction at Rs. 92 000,00 and Rs. 89,60,931, 

[6] During the pendency of these suits the 
Court of Wards on 1st October 1914, released 
the estate in favour of defendant 1 Raja Bhaira. 
bsndra Narayan. Shortly after the estate had 
been released, Bhairabendra, defendant 1 in the 
suits, raised a preliminary issue regarding the 
maintainability of eaoh of these suits. It was 
contended on his behalf that S.42, Specific Relief 
Act, was a bar to each of the suits and eventually 
this Court direoted the trial Court to decide this 
preliminary issue before proceeding further with 
the case. 

(7l The preliminary issue was raised in two 
issueB which had been framed by the lower 
Court: 

Issue 7 : Can this suit proceed as framed ? Is it 
maintainable in view of S. 42. Specifio Relief Act ? 
Has the plaintiff paid proper court fees ? 

Issue 27 : Is the possession of the Court of Wards 
that of a stake-holder ? Has it retained oharge of the 
properties in suit for and on behalf of ths defendant 
Raja Bhairabendra Narayan Bhup ? 

[8] On behalf of the petitioners it was argued 
in the Court below that the suits were maintain¬ 
able as in the oiroumstances existing when the 
suits were filed no relief other than that of a 
declaration was open to either of the plaintiffs. 
It was contended that the defendant Raja 
Bhairabendra was not in possession and that the 
Court of Wards was in possession as a stake¬ 
holder. That being bo, a declaration in favour 
of either of the plaintiffs would have the effect 
of compelling the stake-holder to hold the pro¬ 
perty for the successful plaintiff. As the Court 
of Wards was aotually in possession as a stake¬ 
holder, a claim for possession by either of the 
plaintiffs was inappropriate and oould not be 
made. Therefore, 8.42, Speoific Relief Act would 
be no bar to the suits. 

[9] On behalf of the defendant Bhairabendra 
it was argued in the first place that even if the 
suits when filed were properly framed a olaim 
for possession had beoome essential in the events 
that had happened. As I have said, the Court of 
Wards gave up the management of the estate 
and released the same to Bhairabendra during 
the pendenoy of the suit. Bhairabendra was 
thereafter dearly in possession and no deolara. 
tory suit oould possibly, it was argued, be main¬ 
tained after such release. It was contended, 
therefore, that evon if 8. 42, Speoifio Relief Aot 
did not bar these suits when they were originally 
instituted, the section certainly barred eaoh of 
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the suits after the estate bad been released in 
favour of Bhairabendra, defendant 1 . 

[ 10 ] Section 42 Speoifio Relief Act, in so far 
as it is material is as follows : 

“Any person entitled to any legal character or to 
any right as to any property, may institute a suit 
against any person denying, or interested to deny, his 
title to such character or right, and the Court may in 
its discretion make therein a declaration that he is so 
entitled and the plaintiff need not in such suit ask (or 
any further relief: 

Provided that no Court shall make any such 
declaration whore the plaintiff, being able to seek 
further relief than a mere declaration of title, omits to 
do so.” 

[Ill It will be observed that the seotion does 
not actually state that where a plaintiff is able 
to seek further relief bat seeks merely a declara¬ 
tion the suit should bo dismissed, but it does 
provide that in such a oase no Court shall make 
the declaration prayed for. What is suggested 
in this oase is that each of the plaintiffs was 
able to seek further relief, namely, possession of 
the estate and that being so, a Court could not 
make a declaration simpliciter. After the estate 
was released during the pendency of the suits 
the plaintiffs could have asked for possession. 
But it is contended on behalf of the petitioners 
that if the suits as originally framed were pro¬ 
perly constituted the release of the property by 
the Court of Wards at a later stage could not 
affect the maintainability of the suit. 

[12l Before us, it was not contended with any 
persistency that the subsequent release by the 
Court of Wards in favour of Raja Bhairabendra 
made these suits unmaintainable if they were 
maintainable when they were aotually filed. The 
effect of subsequent events on the maintain- 
ability of a suit of this nature was discussed in 
a Benoh oase of the Madras High Court in 
Govinda v. Perumdevi, 12 Mad. 136, in which 
it was held that where a suit was brought for a 
declaration that certain alienations of land made 
by a Hindu widow to the defendants were not 
binding on the plaintiff, her reversionary heir, 
and pending appeal by the plaintiff, the widow 
died, the plaintiff was entitled to proceed with 
his appeal and further that he could not be per- 
mitted to amend his plaint and claim possession. 
It is unnecessary in the present oases to oonsider 
whether an amendment oould be allowed. But 
there can be no doubt that this oase is dear 
authority for the fact that where a suit for a 
more declaration was properly constituted when 
filed it does not beoome unmaintainable by 
reason of the fact that subsequently the defen¬ 
dant acquires aotual possession of the property. 

[ 13 ] The same view was taken by a Benoh of 
this Court in the case of Sm. Annapurna Dasi 
v. Sarat Chandra, 46 c. w. N. 355: (a.i.r. (29) 
1942 cal. 394). In that case the learned Judges 


who constituted the Bench were of opinion that 
where there is properly framed declaratory suit 
as the time of the institution thereof, but by 
reason of subsequent events a prayer for oonse. 
quential relief becomes necessary, the suit will 
not be hit by S. 42; the Benoh was of opinion 
that a Court of Justice oould take note of subse. 
quent events and could mould the decree accord¬ 
ing to the oircumstances. 

[14] The learned Subordinate Judge was of 
opinion that the suits were not affeoted by the 
release which took place after the suits had been 
instituted and with that view I agree. Subse¬ 
quent events oould not attraot the operation of 
S. 42 and, therefore, this Court must consider 
whether or not the suits were maintainable when 
they were aotually filed. 

[15] There oan be no doubt that when these 
suits were instituted the estate wa3 under the 
management of the Court of Wards. On 21 st 
June 1937 the Assam Government by a notifica¬ 
tion in the gazette had declared that nnder the 
Bijai Succession Aot, Raja Bhairabendra was 
the person who succeeded to the estate. On 28 th 
July 1937 the Assam Government by another 
notification deolared Raja Bhairabendra as a 
Ward of the Court of Wards under S. 3 and 
S.60B, Bengal Court of Wards Aot, and declared 
that the Court of Wards were retaining posses¬ 
sion of the estate under Ss. 13 and 13a of the 
Aot. On 1st November 1937, the notification of 
28th July 1937 was corrected and it was stated 
that the Court or Wards were managing the 
estate on behalf of Bhairabendra unler the pro¬ 
visions of 3.13A of the Aot and not under 83.13 
and 13A. 

[ 16 ] As I have already stated the notification 
of 2ist Jane 1937 that Raja Bhairabendra sac- 
ceeded to the estate was merely a notification of 
suooession, as provided by the Bijni Succession 
Act. The Court of Wards had been in possession 
of the estate of Bhairabendra’s immediate pre¬ 
decessor, Raja Jogendra Narayan, and by reason 
of the notification of 28th July 1937 and 1st 
November 1937 they continued in management 
of the estate. Section 13, Bengal Court of Wards 
Aot, 1879, provides the procedure when succes¬ 
sion to the property of a ward is disputed. The 
section reads as follows: 

"Whenever, on the death of any ward, the Buoeesflion 
to hie property or any part thereof ia in dispate, the 
Coart may oither direot that saoh property or part 
thereof be made over to any person olaiming each pro¬ 
perty, or may retain charge of the same until the ngn* 
to possession of the claimant has been determined un¬ 
der Bengal Aot VII [7] of 1876. or until the dispate has 
been determined by a competent Civil Court. 

[ 17 ] Section 13A of the Aot gives the Court of 
Wards power to retain charge of the property 
of a decaased disqualified proprietor or of ft 
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proprietor who has ceased to be disqualified 
until certain debts have been discharged. The 

section reads as follows : 

"If, when any disqualified proprietor diefl, or ceases 
to be disqualified within the meaning of this Act. there 
remains undischarged any debts or liabilities which 
were inourred by, or are doe from, such proprietor or 
which are a charge upon his property or any part there¬ 
of or any liabilities which were incurred by the Court 
for the benefit of the property of suoh proprietor. 

Then notwithstanding anything contained in the 
foregoing sections, the Court may either withdraw from 
the charge of such property or retain euoh charge 
until such debts and liabilities, as the Court considers 
necessary to be discharged, together with all interest 
due thereon, have been discharged : 

Provided that, after the death of a proprietor, the 
Court shall not retain charge on account of any debt 
or liability which has been deolared by a competent 
Civil Court not to be binding on his representative.” 

[18] As I have said earlier, the Assam Govern, 
ment by their notification of 28th July 1937 
deolared that the Court of Wards retained pos¬ 
session of the estate under both 8.13 and S.13A, 
BoDgal Court of Wards Act. Quite clearly the 
Court of Wards could not retain possession 
under both these sections. If possession of an 
estate is retained under s. 13, there can be no 
doubt I think that the Court of Wards would 
retain possession as a 6take-holder. They would 
be holding and managing the property on behalf 
of the person whose right of possession had later 
been determined under Bengal Aot Vli [7l of 
1876 or by a competent Court. Section 13 pre. 
supposes that there is no person in existence 
whose prima facie claim oan be recognised by 
the Court of Wards and that being so the sec¬ 
tion entitles the Court of Wards to continue to 
manage the property and to hold it until one of 
the olaimants to the property establishes his 
claim. 

[19] Seotion 18 A, however, deals with entirely 
different oiraumstanoes. ThU seotion does not 
presuppose any dispute relating to the right to 
succeed to the property of a disqualified pro¬ 
prietor, but what it presupposes is the existence 
of certain debts which it is necessary to dis¬ 
charge before the Court of Wards releases the 
property to the successor of such disqualified 
proprietor or to the person who has ceased to 
be disqualified. The section in faot presupposes 
the existence of a rightful successor or of a pro. 
prietor not disqualified but merely gives the 
Court of Wards power to retain management of 
the estate of such successor or proprietor until 
certain debts of his predecessor have heen dis¬ 
charged. 

[ 20 ] The Assam Government realised event- 
ually that the Court of Ward3 oonld not retain 
management under both these seotiona and by 
the notification of 1st November 1937 the origi¬ 
nal notification was oorreoted and it was deolared 


that the Court of Wards would continue in 
management of the estate under B. 13A. 

[ 2 ll It was contended on behalf of the peti¬ 
tioner that tbo Court of Wards were in faot 
stake.holders whether they managed under 
s. 13a of the Act. Aa I have already stated, the 
Court of Wards would appear to be stake-holders 
if they continued to manage the property under 
S. 13. But in my view they would not be stake- 
holders if they continued to manage the property 
of a disqualified proprietor under 8.13A. Under 
S. 13a the Court of Wards would in fact be 
managing the property of the heir or successor 
of the disqualified proprietor or of the proprietor 
who has ceased to be disqualified but only for 
certain purposes, namely, the discharge of debts 
due from the disqualified proprietor’s estate. 

[ 22 ] It seems to me dear that where the 
Court of Wards manages property under S. 13A, 
the Court of Wards manages the property of a 
ward. 

[23] A "ward" is defined in S. 3 ot the Act 
and means "any person who is under the charge 
of the Court of Wards, or whose property ie 
under such charge.” 

[24] Section COB of the Act provides : 

" For tho purposes of S. IOC, Part VII and Ss. 60 
and 60A, a person whose properly is under the charge 
of the Court of WardB under S. 11 by reason of tho fact 
that eucb person baa become entitled to the property 
jointly with a disqualified proprietor, or charge of whose 
property baa been retained under S. 134, shall be 
deemed to be a ward, but only ao far as regards suoh 
property.” 

[36] It is, therefore, dear that where the Court 
of Wards retains the management of property 
under 8 . 13A the owner of suoh property, namely, 
the lawful successor of the disqualified proprietor 
or the proprietor who has ceased to be disqualified 
is deemed to be a ward for certain purposes and 
the Court manages the property on behalf of 
euoh ward. It is true that the owner is not a 
ward in the true sense because he is not a dis¬ 
qualified proprietor. But he is deemed to be a 
ward in so far as it is necessary to enable the 
Court of Wards to manage the property and to 
make provisions for the payments of the debts 
of the estate. It seems to me olear that under 
8. 18 A of the Aot the Court of Wards is not in 
the position of a stake.holder. It is in muoh the 
same position as it is in when it has taken over 
the management of a disqualified proprietor's 
estate. It is managing the property of another 
though for certain limited purposes. The pro- 
petty belongs to the ward and the Court of 
Wards is merely a manager for oertain limited 
purpose. 

[ 26 ] Where the Court of Wards manages the 
property of a disqualified proprietor there can, 
I think, be no doubt that the disqualified pro. 
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prietor is the owner of the property and is in 
possession of it. He cannot sue and be Eued ex¬ 
cept through the Court of Wards and if a per¬ 
son makes claim to property held by a ward he 
must claim possession of that property and sue 
the disqualified proprietor a3 represented by the 
Court of Wards. In short, he must observe the 
provisions contained in Part Yllof the Act relat- 
ing to suits brought against the Court of Wards. 
An outsider claiming possession of the property 
of a disqualified proprietor would have to sue 
the proprietor through the Court of Wards. A 
suit merely against the Court of Wards alleging 
the latter to bs in possession could not possibly 
succeed os the possession of the Court of Wards 
if it can be said to b9 any possession, is merely 
possess on as manager of the estate of the ward. 

[27] It appears to me that the position of a 
ward under Bs. 13A and 60B of the Aot is pre¬ 
cisely similar to the position of a disqualified 
proprietor when a third party claims property 
said wrongly to form part of such ward’s estate. 
The claimant is not claiming property in the 
possession of the Court of Wards but is claiming 
property, in the possession of the ward though 
under the management of the Court of Wards, 
Section 60B provides that such a person whose 
property, the Court of Wards is managing, is 
deemed to be a ward for the purpose of part Vil 
of the Act and therefore must be sued as a 
ward through the Court of Wards as provided by 
8. 51 of the Aot. 

[29] It appears to me that the provisions of 
8. 13 a of the Act can never be applied if there is 
no holder of the property who can be regarded 
as a ward. Where such a person exists, the pro¬ 
perty is his though subjeot to the management 
of the Court of Wards and if possession of the 
property is claimed from such person then a 
olaim for possession must be made in which the 
so-called ward, through the Court of Wards, is 
made the defendant. That was precisely the 
position when these two 6uits were instituted by 
the petitioners. Eaoh of the petitioners was in 
,a position to olaim further relief against Bhaira- 
bendra through the Court of Wards. They 
could have olaimed possession and that being so, 
qo declaration could be made by reason of 
3 42, Specific Relief Act, and neither of the suits 
was consequently maintainable. 

[29] On behalf of the petitioners it was con¬ 
tended that no claim for possession could be 
made in either suit because even if it was esla- 
blished that either of the plaintiffs bad a better 
title to the property than Bhairabendra, never- 
theless the Court of Wards would be entitled to 
retain possession of the estate of the deceased 
disqualified proprietor until the debts were paid. 

If that were so the Court of Wards would be in 


the position of a stake-holder. But in my view by 
reason of Ss. 3 and 60 A of the Aot the Court of 
\\ ardB under S ISA is clealy managing the pro- 
perty of a ward, and if the ward for whom the 
Court of Wards is managing has no title to such 
property, neither has the Court of Wards any 
right to manage such property. Under the sec. 
tion it has a right to manage the property of a 
particular person and if that person has no right 
to such property neither has the Court of Ward 3 
a right to continue in management. 

[30] It may be that if either of the plaintiffs 
succeeded in recovering possession of this pro¬ 
perty the Assam Government might notify that 
the Court of Wards should take over suoh 
property for the payment of the debts of the 
late Raja Jogendra Narayan. But in my 
view there could be no management of any 
estate successfully olaimed by either of the plain- 
tiffs without a fresh notification, The manage¬ 
ment of the estate of Bhairabsndra could not 
become, by operation of law, management of 1 
the estate of either of the plaintiffs if he was 
successful in a claim for possession. Where the 
Court of Wards manages for a ward, the right of 
the Court to manage must depend upon the right 
of the ward to the property. If the ward loses the 
property to a person with a better title such 
person doe3 not become ipso facto or by operation 
of law a ward of the Court. The Court would be 
bound to assume management of the estate of 
the successful claimant by some fresh notification 
or declaration. The case is entirely different 
from the case envisaged in s. 13 of the Aot where 
the Court of Wards i9 merely managing for the 
person who ultimately succeeds in establishing 
title to property. In my judgment as Bhairaben- 
dra was clearly a ward a claim to property 
held by him could be made and a suit could be 
brought for possession by suing Bhairabendra re¬ 
presented by the Court of Wards. This relief 
was open to each of the petitioners and there¬ 
fore the suits which they filed which were purely 
declaratory suits were not maintainable. 

[3l] It was also contended that declaratory 
suits were the only form of suits which oould be 
brought in this oa3e by reason of the faol that 
in earlier litigation an injanotion had been 
issued restraining the Court of Wards from 
giving possession of the property to Bhairaben¬ 
dra. This injunction was not discharged until 
the end of the litigation in the Privy Counoil in 
1942 and the injunction wa3 therefore clearly in 
existence when these suits were filed in 1910. 
The contention is that as the Court of WardB 
could not give possession to Bhairabendra a suit 
for possession against Bhairabendra could not 
possibly succeed as the latter wa3 not in a 
position to give possession. Reliance was placed 
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upon an observation of Lord Thankerton in the 
case of Sunder Singh Mullah Singh Sanatan 
Dharam High School Trust v. Managing Com¬ 
mittee, Sunder Singh MaUah Singh Rajpur 
High School, 65 I. A. 106 at p. lia : (a, i. b. 
(25) 193S P. C. 79). The learned Lord observed : 

"The Subordinate Judge held that a Enit for declara- 
iion did not lie, on the ground (bat the plaintiff was 
•neither in possession nor in oontrol of the management 
of the school, and that the proper form of the suit 
would have bsen one for possession and management 
of the school and not merely a declaration of 6uch 
right, and that the plaintiff bad omitted to seek this 
further relief. The High Court took the contrary view, 
on the ground that the defendants were not in possession 
or in a position to deliver possession of the properties 
and that therefore there was no farther relief available 
to the plaintiffs against the defendants. Their Lord* 
ships agree with tho High Court in this view.” 

[32] It is contended that as an injunction 
existed restraining the Court of Wards from 
giviDg Bbairabendra possession the latter was 
not in a position to deliver possession and 
therefore no claim for possession could be made 
and suits for declarations simpliciter would be 
maintainable. 

[83] It appeats to me, however, that this in. 
junotion was no bar to a suit for possession 
brought against Bhairabendra as represented 
by the Court of Wards, beoause onoe it was 
established that Bhairabendra had no title and 
that the same was in the successful plaintiff the 
Oourt of Wards’ right to manage would cease. 
All that the injunction meant was that whilst 
tho Court of Wards was in management of tho 
property which it was entitled to manage, it 
should not hand over or release the property to 
Bbairabendra. The injunction would have no 
effeot if it wa3 established that the property 
belonged not to Bhairabendra but to a third 
person. He could recover possession a9 against 
Bhairabendra through the Oourt of Wards, as 
strictly, the possession throughout is the posses, 
aion of the ward and not of the Court of Wards. 
All that the injunction really meant was that 
<the Court of Wards should not release the pro- 
perty or give up management in favour of 
Bairabendra. If, however, a successful olaimant 
made good his title to the property the Court of 
"Wards would not be acting in breach of the 
injunction in giving up the management. Bhaira¬ 
bendra through the Oourt of Wards could be 
■ejected in execution of a decree and that being 
eo, the faot that an injunction existed did not, 
to my mind, make it impossible for the plain¬ 
tiffs in these suits to claim possession of the 
property. 

[84] Lastly it was argued that if S. 19A con- 
templated a ward, the ward was in faot the 
deceased disqualified proprietor. Clearly suoh a 
contention is oontrary to a. 60 A of the Aot. But 


reliance wa3 placed upon the proviso to 3. 13A 
wbioh is as follows : 

“Provided that, affer the death of a proprietor, the 
Court shall not retain charge on acconnt of an; debt 
or liabilit; which has been declared by a competent 
civil Court not to be bindiog on his representative.’’ 

[35] It was contended that this proviso eag- 
gested that the disqualified proprietor's repre¬ 
sentative was not a ward as contemplated in the 
Act-. But I can ste nothing in the proviso which 
can affect the matter in any way. The Court of 
Ward3 under s. 13A manages the property foe 
its ward who is the legal representative of the 
deceased disqualified proprietor. If the debts or 
liability for the discharge of which the Court 
retains possession, are Dot binding on the ward 
then the Court ha3 no right to retain the manage¬ 
ment of the property. 

[36] For these reasons I am satisfied that the 
learned Subordinate Judge was right in holding 
that neither of the suits filed by the petitioners 
was maintainable. 

[37] It might be suggested that even if the 
learned Subordinate Judge wa3 wrong we could 
not interfere in this case under 9. 116 , Civil 
P. C. In my view, however, a wrong decision of 
the learned Subordinate Judge in this question 
of the maintainability of these suits would 
amount to a denial of jurisdiction to decide the 
suits on their merits and that being so the 
applications could in my view be brought under 
8. 115, Civil P. C., and we oould have inter¬ 
fered had we been of opinion that tho Subordi¬ 
nate Judge was wrong. The point, however, does 
not arise, as id our view the deoision of the 
learned Subordinate Judge caDnot be assailed 
and therefore the petitions fail and eaoh rule is 
discharged with costs. "We assess the hearing fee 
in each case at ten gold mohurB. 

Baohawat J—I agree. 

V.R.B. Rule discharged. 
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Ohattbbjbe J. 

Babulal Dhandhania — Petitioner v. 
Meters. Gauttam <£ Co. — Respondent. 
Arbitration Salt No. 141 of 1849, D/- 12th August 


Partnership Act (1932), S. 69 (3) _ ’Proceeding,' 
meaning of — Arbitration clause in contract with 
unregistered firm — Reference to arbitration If 
barred — Arbitration Act (1940), S. 2 (a). 

The word 'proceeding’ in S. 69 (3) means something 

n, Unus ° n t6 i n 5 , U 'I ,‘ hat i 8 ' a Pleading which it 
instituted or initiated in a Court and does not oover 

a reference to arbitration aliunde the Oourt. Henoa 

S. 69 cannot preolude a party from making a referenca 

to arbitration without the intervention of the Court, 

in pursuanoe of an arbitration clause In a oontraot 

with an unregistered Arm. [Paras 17, 23] 

Annotation: ('40-Man.) Partnership Aot, S. 69, N. 9. 
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E. K. Basil — (or Petitioner. 

i?. S. Bachawat — (or Respondent. 

Order. — This is an application by the peti¬ 
tioner Babulal Dhandhania for setting aside an 
award made by the Bengal Chamber of Com¬ 
merce, da:ed 8th April 1949. 

[21 On 9th Maroh 1949, the respondent Gauttam 
k Co. bought from the petitioner 2,000 maunda 
of linseed oil at Rs. 86 per maund. The terms 
of the contract will appear from Bought Note 
No. 2957, a copy of which is annexed to the 
petition. 

[3] There was a clause that any dispute re- 
garding the contract wa3 to be settled by arbi- 
tration of the Bengal Chamber of Commerce in 
Calcutta. The petitioner failed to deliver the 
goods in time and it is alleged by the respondent 
that at the request of the petitioner the time for 
delivery was extended from time to time till 
Slst July 1918. 

[l] The petitioner delivered certain quanti. 
ties but failed to deliver about 1056 maunds. 
The time for delivery was further extended till 
25th August 1948. Yet the petitioner failed and 
neglected to give delivery. According to the peti¬ 
tioner there was a frustration of the contract. 
But the respondent alleged that the real reason 
for non-delivery was that the market bad gene 
against the petitioner and he wanted to avoid 
delivery. 

[ 5 ] On 19th October 1948, the respondent re¬ 
ferred the disputes to the arbitration of the 
Bengal Chamber of Commerce. An award was 
made on 8th April 1949 by that Chamber which 
was filed in Court on 9th July 1949. Under the 
award the petitioner who oarried on buEiness 
under the name and style of Jhowla Prosad 
Babulal was directed to pay to the respondent 
Gauttam k Co., a sum of Bs. 18,480 8-9 together 
with interest and costs as mentioned therein. 

[6] The ground on which the petitioner seeks 
to set aside the award is that the respondent is 
not a registered firm and in any event was not 
registered under the Indian Partnership Act at 
tha material time. The letter dated 6th May 
1949 from the Registrar of firms addressed to 
the petitioner’s attorney shows that Gauttam & 
Co. was not registered in the office of the Regis¬ 
trar under the Partnership Act. 

[7] Learned counsel for the petitioner, Ur. 
K. K. Basu, has contended that the effect of 
non registration is fatal to the validity of the 
reference and the award. His argument is 
based on S. 69, Partnership Act. The relevant 
portion of that section is set out below : 

“69. (1) No sail to enforce a right arising from a 
contract or conferred by this Act shall ba instituted in 
any Court by or on behalf of any person suing ag a 
partner in a firm against the firm or any person 
alleged to be or to have been a partner in the firm 


a. i.r. 

unless the firm is registered and the person suing 1 « or 
has been shown in the Register of firms as a putner 
in the nrm. 

(2) No suit to enforce a right arialng from a con¬ 
tract shall be instituted in any Court by or on behalf 
of a firm against any third party unless the firm it 
registered and the persons suiog are or have been 
shown in the Regieter of firms as partners in the firm. 

(3) The provisions of sub-ss. (1) and (2) shall apply 
also to a claim of a set-off or other proceedings to 
enforce a right arising from a contract, but shall not 
affect- 

fa) the enforcement of any right to sue for the dis¬ 
solution of a firm or for accounts of a dissolved firm, 
or any right or power to realise the property of a dis¬ 
solved firm, or 

(b) the powers of an official as3ignee, receiver or 
Court under the Presidency-towns Insolvency Act, 
1909, or the Provincial Insolvency Act, 1920, to realise 
the property of an insolvent partner.’* 

[8] Mr. Basu contends that the reference to 
arbitration to the Bengal Chamber of Commerce 
constitutes a "proceeding to enforce a right 
arising from a contract” under S. 69 (3), Part¬ 
nership Aot. According to him the effect of sub- 
ss. (1), (2) and (3) of 8. 63 properly read is that 
no snit or proceeding to enforce a right arising 
from a contract shall be instituted in any Court 
or before any arbitrator by a firm unless that 
firm is registered under the Partnership Act. 

[9] No authority has been cited by Mr. Basu 
in support of bis contention.- In the affidavit in 
opposition filed by the respondent it is pointed 
ont that Gauttam k Co. is a registered firm 
and it was registered under the Partnership Act 
on 1st June 1949 and this appears from a copy 
of the certificate of the Registrar annexed to the 
affidavit of a partner of the said firm. But Mr. 
Basu contends that on the date the reference 
was made, which was admittedly 19th October 
1948 , the firm was not registered and, therefore, 
the reference to arbitration was bad and the 
arbitrators had no authority to decide the alleged 
disputes referred to them. He argues that the 
reference to the Bengal Chamber of Commerco 
means the enforcement of an arbitration agree- 
ment between the parties and therefore it wau 
really enforcing a right arising from a contract 
between the parties. 

[ 10 ] The question, I have to determine, is 
whether the reference to arbitration in this case 
meant a proceeding to enforce a right arising 
from a contract within the meaning of S. 69 (3), 
Partnership Act. 

[ill Section 69 contains one of the most vital 
provisions introduced by the Partnership Act of 
1932. It was suggested in some quarters that it 
was desirable to mike the registration of a firm 
compulsory but that suggestion was not aoceedea 
to. Yet the practical effect of 8. 69 is to make 
the registration of a firm compulsory. That 
section forbids the institution of certain suits m 
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reepeot of a parlnerEhip which has not been 
registered under the Act. 

[ 12 ] Under sub a. (1) a partner cannot insti¬ 
tute a auit to enforce a right aiising from a 
contract or conferred by the Aot 'against the 
firm or his co partners unless the firm is regis¬ 
tered. 

[13] Subjection ( 2 ) IayB down that a firm 
which haa not been registered shall not be com¬ 
petent to institute a suit against any third party 
to enforce a right arising out of a contract until 
the registration of the firm is effected. 

[14] Sub-section (3) extends the provision of 
Bub-B3. (1) and ( 2 ) to a claim of set-off or other 
proceedings to enforce a right arising from a 
contract. But it introduces exceptions in case of 
suits for the dissolution of the firm or for ac¬ 
counts of a dissolved firm and preserves the 
power of an Official Assignee under the Insol¬ 
vency Aols. 

[16J Sub-section (2) bars suits by an unre¬ 
gistered firm for the recovery of damages for 
non-delivery of goods. Obviously if a firm is 
sued as a defendant and then if it wants to olaim 
a sot-off for such damage, then the firm must 
bo registered otherwise the claim would be in¬ 
competent. 

[16] The question is can the bar be extended 
to the case of an unregistered firm which olaims 
reference to arbitration under an arbitration 
olause in a contract between the parties? I am 
assured that there is no authority directly on 
the point. In Jamal Usmal v. Firm Umar 
Haji Karim, I.L.B. (1943) Nag. 540 :(a.i.b. (30) 
1948 Nog. 176), the learned Judges held that 
S. 69 (3), Partnership Act has no application to 
the execution of a deoree. They held that the 
words "other proceedings to enforoe a right 
arising from a contraot" are to be taken as sui 
generis of a olaim of Bet off. Sub-sections (l) and 
( 2 ) relate to the right of bringing a suit and the 
openiDg words of sub s. (8) relate to the right 
of setting up a defence and have no relation to 
the entirely different question of a olaim to 
enforce the exeontion of a deoree. A olaim of 
set off can be a partial defence to a suit and 
snob a olaim arising out of a contraot may be 
set op in defence to negative the right of suit 
altogether, and it is these olaims in defence 
whioh are plaoed under the same disabilities as 
the right to bring a suit at all in so far as un- 
registered firms are concerned. Sub.section (S) 
of S. 69 has, therefore, no application in the exe¬ 
cution of deorees, whether consent decrees or 
decrees after oontest. I have to point out that 
suoh elaborate discussions were not needed be- 
canes in a. 69 (4) it is clearly provided that 
B. 69 shall not apply to any proceeding in exe- 
cation. Another case oited is Satish Chandra 
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v. P. N. Das & Co., 16 Pat. 742 : (A. I. B. (26) 
1933 pat. 23i): Objection wa3 taken to the enfor- 
ceability of an award in favour of an unregistered 
firm under S. 69 (1), Partnership Act. It was 
held that there was no illegality on the face of 
the award within cl. (c) of para. 14 of scb. 2 to 
the Code. No argument was advanced on the 
basis of B. 69 (3), Partnership Aot. 

[17] In my view the word ‘proceeding’ in 8. 69 
(8) means something in the nature of a suit that 
is a proceeding whioh is instituted or initiated 
in a Court Mr. Bachawat, learned counsel for 
the respondent, has drawn my attention to 
Hood Barrs v. Cathcart, (1894) 3 cb. D. 376. 
In that case the words "action or proceeding 
instituted" in 8. 2, Married Women's Property 
Act, 1S93 were held to mean some action, or 
proceeding in the nature of an action, initiated 
by a married woman as a plaintiff, and do not 
include a motion or step taken by a married 
woman in an action in which she is defendant. 

Davey L. J. observed aB follows : 

“It must be borne in mind that an appoal is in reality 
in the nature of a defence by the person against whom 
an order has been made. Now, I take it that the words 
‘action or proceeding’ must mean some action, or some 
proceeding in the nature of an action ; that ia to say, a 
proceeding in which a lis is initiated ; and it Appears 
to me that ‘instituted’ would be an inapt word for any 
such proceeding a9 haa been suggested by Mr. Hopekin- 
eon. I have never myself heard of an appeal being 
instituted and I do not enppose any one ever hoard of 
■uah an expression being applied to an appeal ; where¬ 
as ‘instituted’ is an apt word for the commencement of 
a suit, and I think the me of the words ‘from time to 
time’ pointB cot what is meant.” 

[ 18 ] In Sharpington v. Fulham Guardians, 
1904-2 Oh. 449 : (73 L. J. Cb. 777), it was hold 
that a demand for a reference to arbitration- 
under an arbitration chase in a building oon- 
tract in respect of an alleged breach of (hat 
contraot by the guardians of a union was not a 
commencement of proceedings within the mean¬ 
ing of s. 4, Poor Law (Payment of Debts) Act, 
1869, and a olaim for damages for broaoh of 
such a contraot did not constitute "a debt, 
claim or demand Jawfully incurred or become 
due" within the meaning of S. 1 of that Aot 
until the amount of the damage had been ascer¬ 
tained either by the award of an arbitrator or ia 
some other manner provided by law. 

[19] Stroud in his Judicial Dictionary, Sup¬ 
plementary volume, 1931 Edition, at page 728, 
cites this case as authority for the proposition 
that a olaim or demand for arbitration under a 
oontraot is not a "proceeding" within B. 4, Poor 
Law Aot of 1869. 

[ 20 ] On the authority of Chhabba Lai v. 
Kallu Lai, 73 i. a. 62 : (a. I. B. (S3) 1946 p. a. 
72), Mr. Baohawat contends that the petitioner 
cannot sat up the alleged illegality or invali- 
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dity of the reference on an application to set 
aside an award. With considerable cogency 
Mr. Basu points out that in that case the appli. 
cation was made under paragraph or 8. 15 of 
sch. ii, Civil P. C., which applies to an award 
made as the result of an order of reference in 
n suit. The Judicial Committee had to construe 
the words 'beiDg otherwise invalid’ in 8. 15. 
But their Lordships pointed out that by way of 
contrast the language of S. 21 of sah. ii may 
be noted. Sir John Beaumont observed : 

Ibat b. 21 empowers the Court to pronounce judg¬ 
ment according to bd award made on a reference out 
of Court, and the opening words require the Court to 
be 6atianed that the matter has been referred to arbit¬ 
ration. Tnere are no suoh words in S. lG." 

Section 21 dealt with the filing and enforce, 
ment of an award on a reference without the 
intervention of Court and in such a case the 
Court must be satisfied that there was a valid 
reference to arbitration. It is urged by Mr. Basu 
that the Privy Oounoil judgment is an authority 
only for the proposition that when a reference 
has been made by an order of Court in a suit 
the validity of the award cannot be questioned 
on an application for setting aside the award. 
Really such reference by Court presupposes a 
valid agreement for arbitration judicially recog. 
nised as binding on the parties, 

[ 21 ] My attention has been drawn to E. D. 
Sassoon and Co. v. Ramdutt Ramkissendas, 49 
I. A. 3G6 : (A. I. B. (9) 1922 P. 0. 374). The 
Judicial Committee held that where an award 
is objected to on the ground of want of jarisdic. 
tion in the arbitrator, suit can be iostiuted and 
also an application oan be filed under S. 14, 
Arbitration Act, 1999 for setting aside the award. 
How far the present Arbitration Act 1940 repro. 
duces the old law is a debatable point. 

[ 22 ] I would allow Mr. Basu to urge hi3 
point and to treat it a3 an application under 
8. 33, Arbitration Act and, if necessary, I would 
have allowed an amendment of the petition. 

[23] On the merits the question raised is one 
of the proper construction of s. 69, Partnership 
Act. Under sub-s. (3) the provisions of sub-es. (l) 
and ( 2 ) shall apply also to proceedings to enforce 
a right arising from a contract. Let us assume 
that a reference to arbitration is a proceeding to 
enforce a right within sub-s. (3). Yet the question 
is : What is the penalty or disqualification crea¬ 
ted or imposed by sub ss. (1) and ( 2 ) ? These 
sub sections merely bar the institution of certain 
suits in any Court. Therefore applying the pro. 
visions in those sub.seotions to a case covered 
by sub s. (3), th3 penalty or disqualification 
that the non registration of a firm entails is 
that it is debarred from instituting proceedings 
in any Court. In my view, S. 69, Partition Aot, 
does not preclude a reference to an arbitrator 
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without the intervention of a Court and tha 
word ’proceeding’ in 8. 69 (3) does not coyer ,| 
reference to arbitration aliunde the Court. 

[24] A word like ’proceeding’ may have seve. 
ral or different meanings and its exact mean- 
ing can be determined by its association with 
other words. The language used is not very 
dear and in case of aDy doubt or obsecurity the 
right of a person under a valid and binding 
contract to resort to a private forum for the 
determination of his disputes should not be 
taken away and a new obligation or penalty 
ought not to be imposed on him so as to bir the 
exercise of his right in the absence of explicit 
language in the Statute compelling the Court 
to decide against such reference to arbitration. 

[26] The application fails and is dismissed 
with costs. 

k 8. Application dismissed. 


A. I. R (37) 1950 Calcutta 391 (C. N. 146.] 

Das Gopta J. 

Gangidhar Ram Chandra, a firm— Plain¬ 
tiff — Petitioner v. Dominion of India — 
Opposite Party. 

Civil Rule No. 599 of 1949, D/- 9-91919, from order 
of Muoeif, 2nd Court, Burdwao, D/- 31-1-1949. 

(a) Railways Act (1890), S. 72 — Risk Note A — 
Short delivery — Leakage in transit — Railway, 
when can be absolved from liability. 

For the purpose of Risk Note A, shortage in weight 
of goods b a condition in which the goods are deli¬ 
vered. It does not follow, however, that once Risk 
Note A has been executed every case of short delivery 
will be covered by the saving olauee. Before the 
saving olause can have operation, it mu6t appear prima 
faoie that the loss which actually ooourrod was in soma 
way omneoted with the defective condition of the 
packing. [Para9 7 and 10] 

A consignment of rape seed bags under ‘R'sk Note 
A' was found on delivery to be short in weight as a 
result of cut9 caused in certain bags through flap-door 
gapr. The consignee sued for compensation for lo3S. 
The defendant Railway failed to prove that the loss 
was in some way conneoted with the defective condi¬ 
tion of the goods or the shortage was due to circum¬ 
stances beyond their control: 

Held, that the Railway could not claim the special 
protection afforded under the clause in Risk Note A 
and therefore it was liable to pay compensation, 

[Para911 and 13] 

Annotation : (’43-Man.) Railways Act, S. 72, 
N. 5, 22. 

(b) Limitation Act (1908), Arts. 30, 31-Applica¬ 
bility —Short delivery — Suit for compensation for 
loss of goods in transit. 

Article 31 applies to all cases of non-delivery othor 
than those due to loss of the goods. Hence a suit for 
compensation for loss of goods in transit ani the 
consequent short delivery would be governed by Art. 30 
and not by Art. 31 and ia the absenejof any evidonce 
to show as to when the loss ao'.ually occurred tho data 
of the lo33 must be taken to bo the date on which the 
loss was first discovered for purposes of starting point 
of limitation. [Paras 14,15 & 16] 

Annotation : (’42-Com) Limitation Aot, Art. 30, 
N. 1 and 7 and Art. 31, N 2. 


Ganqadhar Ram Ohandba v. Dominion gfIndi.\ 
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(c) Limitation Act (1908), Art. 31 — Starting 
point — "When the goods ought to be delivered". 

Obiter In deciding what polDt of time should be 
held to be the time when the goods ought to be deli¬ 
vered for purposes of Art. 31, it is reasonable to take 
into account the date when the good3 are despatched, 
the date when the goods reach the destination, the 
nature of the goods and the manner in which the goods 
are sent. It seems to be usual for the Railway Ad¬ 
ministration to 6end notices after the arrival of goods 
at the destination with a warning that if the goods 
are not taken delivery of within a certain period, 
demurrage will be charged. If and when such notice 
is issued, the point of time after whioh demurrage will 
be chargeable may very well be taken to be the time 
when the goods oaght to be delivered. [Para 18] 

Where a wagon full of rape seeds booked on 18th 
March at Delhi arrived at Burdwan oq 28th March, 
and the consignee took delivery on 18th April withont 
any notice of arrival of the goods from the railway, 
it was held that the date of delivery could not be con¬ 
sidered to be beyond the date when the goods ought 
to be delivered. [Para 18] 

Purushottam Chatter for Petitioner. 

Bhabeih Narayan 5ose— for Opposite Parly. 

Order.— 240 baga of rape seed were booked 
from Delhi to Burdwan on 17th March 1947, the 
present petitioner being tbe consignee. He took 
delivery on 18th April 1917. All tbe 240 bags 
wero delivered, but of these 7 had been cut and 
there was a resultant shortage in the contents, 
of 3 maunda 36 seers, as certified by the goods 
clerk who gave delivery. The petitioner having 
sued the Railway Company for compensation 
for this lo33, the defendants pleaded that due to 
the special proteotion afforded by a certain 
clause in Risk Note A under whioh the consign- 
ment had been sent, the plaintiff could not 
succeed unless misoenduot on the part of the 
Railway administration's servants was proved 
and that there was no euoh misconduct. It was 
further contended that the plaintiff’s claim was 
barred by limitation. 

[ 2 ] The learned Judge of the Small Cause 
Court who tried ths suit came to the oonolusion 
that the defendants were entitled to proteotion 
of the olause in Risk Note a, that no misoon- 
duot had been proved and also that the suit was 
barred by limitation. 

[81 For the purpose of the present Rule, we 
must proceed on the assumption that the learn¬ 
ed Judge’s finding of fact that no misoonduok 
had been proved is oorreot. The other two ques. 
tions namely whether the defendant was en¬ 
titled to any epeoial proteotion in view of the 
olause in Risk Note a or the question whether 
the suit wa3 barred by limitation are questions 
of law on whioh it is necessary to consider 
whether the learned trial Court's oonolusion is 
right. 

[4] Risk Note A forms the basis of the con- 
tract in oases where artiolea are tendered for 
oarriage whioh are either already in bad oon. 


dition or so defectively packed as to be liable 
to damage, leakage or wastage in transit. The 
special olause runs thus: 

•‘I/We, the undersigned do hereby agree and under¬ 
tike to hold the Railway Administration. 

harmless and free from all responsibility for the condi¬ 
tion in which the aforesaid goo^s may be delivered to 
the consignee at destination and for any loss arising 
from the same except upon pcoif tbit such I 033 ar039 
from miscsnduot on the part of the Riilway Adminis¬ 
tration's servants.” 

[5] In a recent case of tbe Patna High Court, 
viz. Governor General of India in Council v. 
Firm Bishundayal Ram Gourishankar , A. I. R. 
(38) 1919 Pat. 48, Meredith J. held that the word 
‘loss’ as used in Risk Note A cannot refer to any 
I 033 of the goods, but refers to loss arising from 
the condition in whioh the goods are delivered; 
that iu other words the Risk Note A has no 
application at all to cases of failure to deliver, 
or pilferage, because a thing never delivered 
cannot be said to have been delivered in any 
condition, and therefore, no question arises of 
any loss arising from the condition in whioh the 
goods were found on delivery. It was accordingly 
held that the Railway Administration can never 
plead the execution of Riek Note A in bar to a 
claim based on non-delivery, on account of 
pilferage. 

[6l In Bansi Ram v. B. N. W. Ely. Co., 
61 ALL. 480: (A. I. R (16) 1929 ALL. 124), Sulai- 
man J. took a different view as regards tbe 
meaning of the words “loss arising from the 
same". He held that while this would mean loaa 
arising from condition in whioh the goods are 
delivered, a shortage in weight is a condition in 
whioh the goods are delivered, and is oovered by 
the saving olanse in Risk Note A. 

[7l To hold that when, say x goods are 
consigned and (x-N) goods are delivered, really 
X goods are being delivered in a oondition of 
shortage, involves some straining of the word 
‘delivery’. The fact, however, that the olause ia 
clearly intended to cover cases of wastage and 
leakage of the oontenta justifies this straining, 
and I agree that for the purpose of Risk Note a, 
shortage in weight of goods is a oondition in 1 
whioh the goods are delivered. It does not follow, 
however, that once Risk Note A has been exeau- 
ted every oase of short delivery will be covered 
by the saving olause. 

Cs] It is necessary to look to the entire docu. 
ment to deoide how far the proteotion of this 
olause in Riek Note A extends. The form opens 
with the words: 

"To be used when artlolaa are tendered for oarriago 
whioh are either already in bad oondition or ao defec¬ 
tively paoked aa to be liablo to damage, leakage at 
wastage In transit.” 

This olauae wa3 known to and must be taken to 
have been oonaoiously in the mind of the parties 
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at the time, the risk note was signed. When 
therefore in the operative portion of the docu¬ 
ment the signatory agrees to hold the Railway 
authorities 

"free from all responsibility lor the condition in which 
the aforesaid goods may be delivered to the consignee 
at destination and ler any loss arising from the same 
except npon proof that such loss arose from the mis- 
condact on the part of the Railway Administration’s 
servant,” 

the parties must be taken to have also agreed 
that this would apply only where the condition 
in which the goods are delivered may either be 
due to the fact that they were already in bad 
condition or to the fact that they were so defec- 
tively packed as to be liable to damage, leakage 
or wastage. 

[9] It is no doubt true tbat the very fact that 
in this case Risk Note A was executed is evi¬ 
dence to Ehow that either the goods were in bad 
condition when tendered or they were so defecti¬ 
vely packed as to be liable to damage, leakage or 
wastage in transit. The evidence indicates that 
this was a cass of defective packing inasmuch as 
the bags used were old. 

[10] Something more, however, is necessary 
before the saving clause can have operation. 
It must appear primi facie that the loss which 
aotually occurred was in some way connected 
with the defective condition of the packing. That, 
in my opinion, the defendant has failed to show. 
When bags are old they may burst and wastage 
may occur because of tbat. The defendant s own 
papers, the U. T. M. Book however clearly 
indicates that this was not a case of wastage 
because of the bad condition of the bag?, for, it 
runs thus: "240 bags of R/seed of which found 7 
fca^s cut and slack through flap door gaps. I 
find it impossible to put any interpretation on 
this exoepi that the person who wrote this con¬ 
cluded from what he saw of the condition of the 
7 bags that they had been cut through the flap 

door gaps. . ..... 

[ill My conclusion, therefore, is that the 

special protection afforded by the clause in Bisk 
Note A i3 not available to the defendant in the 
circumstances of this case. 

[12] It was, however, argued by Mr. Bose on 
behalf of the opposite party that in any case the 
liability of the defendant cannot be more than 
that of a bailee and so the defendant would not be 
liable to compensate the plaintiff unless it appea¬ 
red that the shortage was due to oircumstance3 
which were within the control of the Railway 
Administration. The learned Advocate has drawn 
my attention to a passage in the judgment where 

the learned Judge observes: 

"In the absence of such positive evidence given by 
the plaintifle regarding misconduct on the part of the 
eervanta of the defendant who has given all material 
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and necessary evidence to show that the shortage wu 
due to the circumstances beyond the control ol the 
Railway Administration.” 

The learned Advocate asks me to consider this 
as a finding of fact that in fact the Railway 
defendant has proved tbat the shortage was 
beyond the control of the Railway Administra. 
tion. I am unable to read that passage in that 
manner. It does not appear tbat the learned 
Judge’s attention was drawn to the question 
whether the liability of the defendant would be 
merely just that of a bailee; in any case, he 
doe3 not record it as his conclusion that the 
defendant bad proved that the shortage was 
due to circumstances beyond the control of the 
Railway Administration. His statement, to my 
mind amounts only to this that the defendant has 
given evidence which if believed would tend to 
show that the shortage was due to circumstances 
beyond the control of the Railway Administra. 
tion. I must admit, however, tbat on going 
through the evidence of the two witnesses exa¬ 
mined on behalf of the defendant, I am unable to 
understand what evidence the learned Judge was 
thinking of when he said that tbg defendant had 
given evidence to show that the Railway Admi- 
nistration bad given all material and necessary 
evidence to show that the shortage was due to 
circumstances beyond the control of the Railway 
Administration. In the present case the shortage 
was due to presence of some gaps in the flap 
door. If evidence had been given that the extent 
of the gaps in the flap door of this wagon was 
such as cannot be prevented by ordinary care, I 
could have taken that as evidence to ehow the 
shortage was due to oircumstances beyond the 
control of the Railway Administration. Nothing 
has, however, been said by the witnesses either 
about the extent of the gaps in this particular 
wagon or about the question whether such gaps 
can be prevented or not. The learned Advocate 
wanted me to assume that some gaps there must 
remain and argued that the mere existence of 
such gaps should not be considered to show any 
omission to take due care on the part of the 
Railway Administration. I do not see, however, 
any justification for making each an assump. 
tion in the absence of proper evidence on the 
reoord. 

[13] My conclusion after a reading of the 
evidence i3 that it ba3 not been shown that the 
shortage was due to circumstances beyond the 
control of the Railway Administration and 
consequently the defendant would be liable for 
compensation, unless the plaintiff’s claim appears 
to be barred by limitation. 

[14] On the question of limitation, the first 
point for decision is whether this case is to bo 
governed by Art. SO or Art. 31, Limitation Act. 
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Article 30 provides one year’s limitation from 
the date "when the loss or injury occurs” for 
suits "against a carrier for compensation for 
losing or injuring goods.” Article 31 provides the 
same period of one year from the date "when 
the goods ought to be delivered” against a carrier 
for compensation for non-delivery of, or delay 
in delivering goods. Obviously, any oaee of loss 
of good3 would, at the same time, be a oase of 
non-delivery. Bat there may be oases of non¬ 
delivery even without any loss. Artiole 31 should, 
therefore, be held to apply to all cases of non¬ 
delivery other than those due to loss of the 
goods. In view of this, it would, I think, be pro¬ 
per to treat this case as covered by Art. 30, 
Limitation Act. 

[15] The question would then arise as to when 
Jthe loss occurred. Obviously, this would be a 
matter whioh the carrier is in a much better 
position to prove than the plaintiff. We may in¬ 
deed think of many oases where neither the oar- 
rier defendant nor the plaintiff is in a position 
to know when tho loss has oooured. In the pre- 
Bent case, there 13 no evidence on the reoord to 
indicate when the loss did actually occur. The 
learned trial Court has stated in its judgment 
that some bags were out dating transit between 
Delhi and Burdwan. The learned Advocate for 
tho opposite party has plaoed relianoe on this 
statement and has argued that this showed that 
the loss certainly ocourred some day before 28 th 
Maroh when the wagon reaohed its destination 
— Bardwan, I am unable to see, however, any 
basis in the evidence on record for the learned 
Judge's finding that the bags were out during 
transit. Thi3 appears to be a finding without 
any evidence and so I oannot attach any weight 
to this. 

[ 16 ] In the absence of any evidence on the 
point, it seems to me that the date of the loss 
should be taken to be date on whioh the loss was 
first discovered, namely, 18th April 1917. This is 
undoubtedly somewhat arbitrary, bat there 
seems to be no other way in whioh to deal with 
a situation of this nature. If the time runs under 
Art. 80 from 18th April 1917, the suit must be 
held to be within time after giving the plaintiff 
two month’s time for service of notioe under 
S. 80, Civil P. O. 

[17] I, therefore, hold that the suit was not 
barred by limitation. 

[18] Even if Art. 31 is held to apply to this 
oase, it seems to me that the suit is within time. 
Under Art. 81, limitation rnns from the time 
"when the goods ought to be delivered." In the 
present case, as in moat esses, no Bpeoial date 
wqs fixed aa the time on whioh delivery would 
be made by the oarriar. In deciding what point 
{of time should be held to be the time when 
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the goods ought to be delivered it seems to me 
to be reasonable to take into account the date 
when the goods are despatched, the date when 
the goods reach the destination, the natuie 
of the goods and the manner in which the goods 
are sent. Thus, if a wagon load of goods is sent, 
more time should be given after the despatch 
and the proper time for delivery than in a case 
where just a few bigs are sent. Again, if the 
goods are of a perishable nature, very little time 
should be given for delivery after the goods have 
reached tbeir destination. It seems to be usual 
for the Railway Administration to send notices 
after the arrival of goods at the destination with 
a warning that if the goods are not taken delivery 
of within a certain period demurrage will be 
charged. If and when such notice is issued, the 
point of time after whioh demurrage will be 
chargeable may very well be taken to be the 
time when the goods ought to bs delivered. No 
evidence has been given in the present oase whe¬ 
ther any snoh notice was issued. Mr. Bose on 
behalf of the defendant has suggested that it 
may very well be that the defendant without 
obtaining any notioe went by ohanoe to the sta. 
tion on that day to see whether the goods had 
arrived and found that the goods had arrived. I 
do not think it necessary, however, for the pur¬ 
pose of this case to arrive at any decision as to 
whether any suoh notioe was served. Even in 
the absenoe of such notioe, it seems to me dear 
that when one wagon full of rape seed booked on 
18 th March at Delhi arrived at Burdwan on 28th 
Maroh, the 18th of April on whioh delivery was 
taken oannot reasonably be considered to bo be. 
yond the date when "the goods ought to bo de- 
livered," I am, therefore, of opinion that even if 
Art. 31, Limitation Aot, applies, the suit is with, 
in time. 

[19] The plaintiff’s suit should, therefore, sua- 
oeed exoept that he is not entitled to the interest 
claimed for the period prior to the institution o( 
the sait. 

[ 20 ] Accordingly, I would set aside the order 
of the learned Munsif and order that the suit be 
deoreed for the amount of Rs. 128-9.0. The plain, 
tiff should get his costs in both the Courts. 

K.S. Revision allowed. 


A. I. R. (37) 1950 Caloutta 897 [G. N. W.) 
G. N. Dab and Das Gupta JJ. 

Premananda — Plaintiff — Petitioner v. 
Dhirendra Nath Ganguly and others—Defen. 
dants—Opposite Party. 

Civil Rule No. 847 of 1949, D-/ 14 12 1949, fro* 
order of Sab-Judge, 2nd Court, Howrah, D/- 17-5- 

Court-lees Act (1870), Sch. II, Art. 17 (Bengal)— 
Suit lor partition—Allegation ol Joint possession— 
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Pbemananda v. Dhirendba Nath (Das Gupta J.) A, i, g. 


Fixed coutt-fee of Rs 15 paid _ Evidence dislosing 
plaintiff not in possession—Effect of — Court-fees 
Act (1870), S. 7. 

Tho question as to what court-fees are payable on a 
plaint has to be decided on the allegation in the plaint 
and the nature of the relief claimed. Whatever may 
transpire in the evidence, ‘the plaint remains the 
same ontil and unless it is amended. [Para 2] 

Where in a suit for partition, a fixed court-fee of 
Rs. 15 was paid on the plaint on the allegation of joint 
possession with other co-Bharers, that court-fee must 
be held to be sufficient so long as the plaint is not 
amended and ad valorem court fee will not be payable 
on the value of the property on the ground that it 
transpired fn the evidence that the plaintiff was not 
in possession. [Paras 2 & 7] 

Annotation : (’49-Com.) Court-fees Act, S. 7, N. 3. 

Sambhunalh Batter jee (Sr.) and Oanganarayan 
Chandra — for Petitioner. 

Sudhir Kumar Acharya — for Opposite Party. 

Das Gupta J. — The petitioner instituted a 
suit for partition on tbe allegation that along 
with the opposite parties he was in joint posses¬ 
sion of three plots of lands C. S. Plots Nos. 9313, 
9314 and 9315 of Monza Bali. In view of the 
allegation and the nature of relief claimed he 
paid fixed court-fees of rs. 16 . After both parties 
had examined their witnesses and produced 
documents and closed their evidence the learned 
Subordinate Judge heard the arguments of the 
parties and then passed an order directing the 
appointment of a commissioner to ascertain 
the proper valuation of the suit property being 
of opinion that ad valorem court-fees on the 
value of the property was payable on the plaint. 
It is against this order that the plaintiff has filed 
the application and a rule was issued on the 
opposite parties to show cause why this order 
should not be eet aside The ground for the 
learned Subordinate Judge’s decision that ad 
valorem oourt fee was payable was a statement 
made by the plaintiff in his evidence that he 
was not in possession of the suit property. 

[ 2 ] Mr. Banerjee for tbe petitioner has con- 
tended and there can be no doubt rightly, that 
the question as to what court fees are payable 
on a plaint has to be decided on the allegation 
in tho plaint and the nature of the relief claim- 
ed. Whatever may transpire in the evidence, 
the plaint remains the same until and unless it 
is amended and a conclusion on a consideration 
of the evidence that the plaintiff is or is not 
in possession cannot affect the nature of the suit 
as instituted in the plaint. In this case the 
plaint as already stated was for partition on the 
allegation of joint possession with other co- 
sharers and so long as that plaint is not amend- 
od it must be held that the court.fees paid are 
euffioient, no matter what may transpire in the 
evidence. 

[ 3 ] If and when a Oourt comes to the con- 
elusion that the allegation of joint possession in 


the plaint is not borne out by the evidence the 
obvious result would be that the plaintiff’s suit 
would fail unless the petition is suitably amend¬ 
ed and further court fees paid. In the present 
case as the evidence on both parties has been 
closed we are in a position to see for ourselves- 
whether the plaintiff's case of joint possession 
as made out in the plaint has been proved to be 
incorreot. Admittedly the plaintiff was recorded 
in the settlement operation as in possession of 
ore of the plots. The defendant, who was exa¬ 
mined himself, claimed to be in possession of 
this plot exclusively and that the plaintiff has 
never been in possession. This statement of the 
defendant alone cannot be held to be sufficient 
to rebut the correctness of the settlement record. 


[ 4 ] Mr. Achary, on behalf of the opposite- 
parties, laid much stress on the plaintiff’s state¬ 
ment in the evidence that he never possessed 
the suit property. This sentence has, however, 
to be read with the following sentence that the 
suit property is lyiog patit. I have no doubt in 
my mind that what the plaintiff wants to 
convey by his statement 'I never possessed the 
suit property’ was that he did not exercise any 
aots of actual possession such as cultivation or 
the like, beoause the land was lying patit. The 
position in view of the record of the plaintiff’s 
possession in the settlement khatian, which 
stands unrebutted, obviously is that the posses¬ 
sion of the other co-sharers of the suit property 
must be taken to be also plaintiff’s possession. 

[ 5 ] It may be mentioned in this connection 
that the defendant has nowhere said anything 
about ousting the plaintiff from possession. 80 
long as there is no such ouster, plaintiff's posses, 
sion remains, even though be may not be exer¬ 
cising any aotual acts of possession. 

[Gl Even if, therefore, it was permissible for 
the learned Court below to go into the evidence, 
in order to deoide whether court fee on the 
plaint was sufficient, I am of opinion that the 
evidence on the record does not justfy the con¬ 
clusion at which he arrives that the plaintiff’s 
allegation of joint possession has been proved to 
be untrue or that the plaintiff is out of possession. 

[ 7 ] My conclusion, therefore, is that the 
learned Subordinate Judge is wrong in hit 
opinion that ad valorem court-fee is payable on 
the plaint and that the fixed court-fee of Rs. 15 
paid by the plaintiff is sufficient. I would ao- 
cordingly make this rule absolute and set i aside 
the order passed by the learned Subordinate 
Judge. There will be no order for oosts. 

G. N. Das J.-I agree. 

G MJi Buie made absolute. 
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A. I. R. (37) 1950 Calcutta 399 [C.N. 148.] 

SlNHA J. 

In re Mahaluxmi Cotton Mills, Ltd .— 

Applicant. 

Ordinary Original Suit Decided on 13-6 1949. 

(a) Companies Act (1913), S. 153—Creditors. 

For the purposes of an application for sanctioning a 

scheme of arrangement under «S. 153, the creditors 
whose names appear in the books of the company 
should be considered as creditors and their votes 
should be taken into account. Creditors whose names 
do not appear In the books have to show to the 
satisfaction of the Court that they are creditors. 

(Para 11] 

Annotation: ('46-Man.) Companies Act, 8.153 N. 9. 

(b) Companies Act (1913), S. 153—Proxy. 

At a meeting of creditors only oreditora are entitled 
to be present. Persons who have proxy from creditrrs 
but who are not themselves creditors cannot attend 
the meetiog. .[p ftra joj 

Annotation: ('46-Man.) Companies Act, S. 153 
N. 13. 

Order.—Thig ig an application for sanction 
of a scheme of arrangement under s. 153, Com. 
panies Act. The Company was incorporated in 
the year 1921 with an authorised capital of 
Bs. 20 . 00,000 divided into 80,000 shares of Bs. 25 
each. The authorised oapital is now divided into 
4,00.000 shares of Rs. 6 each. The issued capital 
Is Rfl. 20,00,000 and the amount of oapital paid 
up or credited as paid up is Bs. 19.86,898. The 
Registered Office of the Company is at 18 , Netaii 
bubhas Road, Calcutta. The objeot of the Com. 
puny ig, inter alia, to deal in ootton and to 
carry on the business of ginning cotton, spinning 

yarn and manufacture of linen cloth and other 
goods. 

[2] The Managing Agents of the Company 
are M/s Hemendra Nath Dutta & Sons Limited, 
a private limited company. They were so 
appointed on loth Maroh 1943 for a period of 
20 years. Two of the Directors of the Managing 
Agenoy Company, viz., Hemendra Nath Dutta 
and Rabmdra Nath Datta are also Directors of 
the Company. The bnsiness of the Company is 
at present being oarried on by a Board of 
Directors consisting of persons other than the 
sard Hemendra Nath Dutta and Rabindra Nath 
Dutta. The present Board of Direotors has 
suspended the said Managing Agents. 

[31 On 29th November 1948, an application 
was presented to me for eanotion of a eoheme 
which was annexed to the petition. I admitted 
the petition and gave directions for holding a 
meeting and fixed the date of hearing for 26th 
January 1949 . Pursuant to the directions, on 
9th J annary 1949, the meeting was held but it is 
eaid that certain creditors whose debts were 
disputed created disturbances, by reason whereof 
the creditors could not oonBider and vote upon 
the scheme. 


[ 4 ] The matter came before me on 25 th 
January 1949. I, thereupon, gave fresh directions 
for holding meetings of the creditors and share- 
holders. I directed that creditors whose claims 
were disputed by the company would be entitled 
to attend the meeting and their votes would be 
separately recoided. I further directed that 
notice of the meeting together with a proper 
form of proxy and a copy of the scheme should 
be sent to each creditor and shareholder to his 
respective address as recorded in the books of 
the company. I also directed that any person 
whose claim was disputed by the company and 
who applied to the special officer in writing at 
least 10 days before the date appointed for the 
meeting would be entitled to be supplied with a 
proxy form. I fixed the hearing of the applica- 
tion for 23th March 1S49. 

[6] I have forgotten to mention that on 29 th 
November 1948 I appointed Mr. A. B. Gopta a 
Chartered Accountant, to investigate the work¬ 
ability of the scheme and the eaid auditor was 
to submit his report on 3lst December 1948. The 
report of the auditor was to be available for 
inspection by the oreditora at least a week before 
the meeting. I aleo appointed Mr. S. N. Bose, 
as a Speoial Officer and ordered him to make 
an inventory of the books and assets of the 
applicant. Pursuant to the directions Mr. A. B. 
Gupta investigated the accounts and made a 
report. He reported that there was huge loss of 
liquid assets amounting to about Rs. 29,00 OCO. 
According to him the liabilities of the company 
were Re. 44.00.000 and the available resources 
for meeting the liabilities was R 9 . 27,00,000 and 
the scheme was likely to founder for want of 
finance. 

[6] On 13th March 1949, meetings of creditors 
and shareholders were held. Mr. S. Banerji, a. 
member of the Bar, acted as Chairman of the 
Meeting. The auditors’ report as well as tho- 
opinion of M/s K. 0. Roy Chowdhury & Co., 
Auditors, commenting on the report of Mr. Gupta 
were plaoed before the oreditora and explained 
to them. Mr. Keshab Chandra Bose and Mr. 
B. M. Bagaria, Solicitors attended the meeting 
as holders of proxies from numerous oreditora 
of the company. At first the entire soheme was 
presented to the creditors for their acceptance 
or rejection and it was rejected by an overwhel¬ 
ming majority of creditors. Votes, of the oredi¬ 
tora were not, however, recorded. Thereafter 
the olanBes of the soheme were considered. Mr. 
Bagaria proposed oertain amendments. The 
Chairman, although he was of the opinion that 
Mr. Bagaria was not entitled to move any am* 
endment permitted him to do so. The amend, 
meats were eeoonded by Mr. KeBhab Chandra 
Bose who was also not a oreditor. The motion of 
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Mr. Bagaria was supported by admitted credi- 
tors of the value of rs. 10 ,965-9-3 and by disputed 
creditors whose claims amount to Rs. 11,96,496- 
7 -9. The value of the creditors who opposed the 
motion was R?. 4,00,756.7-10. Thereafter, one 
Mr. Tallaty, moved certain amendments. The 
motion was supported by admitted creditors of 
the value of Rs. 4.00.112-9-6 and disputed credi- 
tors of the value of Bs. 39,717-10-9. The motion 
was opposed by admitted creditors of the value 
of Rs. 10,715-15-3 and disputed creditors of the 
value RS. 11,41,981-13 6. 

[7] The Chairman reported that the scheme 
as amended on the motion of Mr. Tallaty wa3 
passed by the requisite majority of creditors in 
number as well as in value whose claims were 
not disputed by the company. The echeme as 
amended is annexed to the report of the Chair, 
man, and marked ‘G’. At the meeling of the 
shareholders, the echeme as amended was accep¬ 
ted by the shareholders of the value of Rs. 4,84,080 
and opposed by shareholders of the value of 
BS. 27,830. 

(8l It i3 submitted that the scheme as amen- 
ed should bs sanctioned by me beoause it has 
been passed by the requisite majority of credi¬ 
tors and shareholders. 

[9] Mr. S. C. Bose, appearing on behalf of 
some creditors, whose olaims are disputed by the 
company, submits that the scheme has not been 
passed by the requisite statutory majority. The 
disputed creditors may be classed into two cate¬ 
gories. There are creditors whose names appear 
in the books of the company as creditors, and to 
whom proxy forms were sent by the special 
officer pursuant to the directions given by the 
Court. On the date when directions were given 
their debts wore not denied or disputed. There 
is another olas3 of creditors whose names do not 
appear in the books of the company. The proxy 
forms were sent to them on their application to 
the epeoial officer. The Chairman considered the 
creditors of both the classes I have mentioned as 
disputed creditors and in coming to the oonclu- 
sion whether the soheme was passed by the re. 
quisite majority did not take into account both 
the eaid classes of creditors. He has only consi¬ 
dered creditors whose debts were admitted by 
the company and on suoh consideration has re- 
ported that the soheme has been passed by the 
requisite majority. 

[10l Another point whioh has been raised is 
whether the votes cast by Mr. Bagaria and Mr. 
E. 0. Basu holding proxies from creditors should 
be taken into account. The Chairman was of the 
opinion that they were not entitled to be present 
or vote, though he allowed them to be present 
and recorded their votes. If the votes cast by 
Mr. Bagaria and Mr. Basu are taken into con¬ 


sideration it is clear that the soheme has not 
been passed by the requisite majority. 

[ill I am of opinion that for the purpose 
of this application, the creditors whose names 
appear in the books of the oompany should be 
considered as creditors and their votes would 
taken into acoount. The creditors whose names do 
not appear in the books of tho company should 
not be considered as creditors unless they can 
show prima facie on this application to the satis¬ 
faction of the Court that they are creditors. 

[ 12 ] I am, however, of opinion that Mr. 
Bagaria and Mr. Basu wero not entitled to be 
present in the meeting as holders of proxy from 
creditors. It has been held in England that for the 
purposes of a meeting of any particular olass, 
proxies can be given only to the members of that 
class. In other words, at a meeting of creditors, 
only creditors were entitled to be present. Per- 
sons who hold proxies from creditors but who 
were not themselves creditors could not attend 
the meeting. 

[13] Sir George Jessel held that it was a well, 
established rule that at a-meeting held of a olass 
of persons, holders of proxies who do not belong 
to the olass are not entitled to be presenter to 
vote. Mr. 8. C. Bose contended that that rule was 
based on the General Order and Rules of the 
High Court of Chancery 1863, Rule 46 and should 
not be followed in India. He has also referred 
to adverse critioisms of the rule in Palmer on 
Company Precedents and Buckley on Companies 
Act. He also referred to a case reported in Re 
General Mortgage Society (Great Britain) 
Ltd. (1942) 1 ALL E. R. 414: (1942 Ch. 274). 

[14] It appears, however, that the rule is one 
of general application. In S. 79, Companies Aot, 
it is provided that a meeting of shareholders 
cannot be attended by a proxy holder who him¬ 
self is not a shareholder. A similar rule appears 
in Art. 66 of Table A, Companies Aot. In 8.115 
whioh is the sootion in the Companies Aot of 1929 
in England corresponding to 8. 79 of the Indian 
Aot, there is no provision similar to the provision 
in S. 79, Companies Aot. The intention o( the legis¬ 
lature in the oase of meeting of shareholders 
was that it must be attended by persons of the 
same class and not by outsiders as holders of 
proxies from shareholders. It is difficult to see 
why a different rule should apply in the oase of 
meetings of creditors. There seems to be sound 
reason why meetings of creditors should bo 
attended only by creditors and not by any out¬ 
siders. The rule was said to be well established 
in the time of Sir George Jesell. That rule has 
been followed in England except where there is 
any slatutory provision empowering outsiders to 
be present at meetings of a ola33 of persons. 
The case reported in Re. General Mortgage 
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Society (Great Britain) Ltd , (1942) l ALLE.R. 
414: (1943 oh. 274) is a case of that class. 
Here, B. 150 of the winding-up rules clearly 
provided that the OfBoial Reoeiver could be pre. 
sent at a meeting of the oreditoca. There would 
have been no necessity for suoh a rule unless it 
* was well established that the meeting could not 
be attended by any person outside the class of 
persons who were holding the meeting. For these 
reasons, I think I should follow the deoision of 
Sir George Jessell in preference to the criticism 
of the text book writere. 

(15l I am, however, of the opinion that there 
might have been justifiable misapprehension in 
the minds of creditors as to whether an outsider 
can be appointed as a proxy or not. It appears 
that there is a large number of creditors who 
wanted to oppose this scheme but whose votes 
have to be disregarded because of the faot that 
they appointed as proxy somebody who was not 
a creditor. I think I should give these creditors 
a further opportunity to express their wiehes in 
regard to the scheme by appointing persons as 
proxies who are creditors. 

[ 16 ] There has been considerable discussion 
as to how the scheme should be altered in order 
to meet the wishes of the creditors. It is more 
or leas agreed that the scheme should be altered 
in order that it may be workable and fair. I have 
been asked to make alterations in the scheme 
pursuant to a clause therein which empowers me 
to do so. I am, however, unwilling to introduce 
extensive alterations into the eoheme without 
their being considered by the creditors. I will, 
however, indioate the alterations which I consi¬ 
der to be desirable and leave it to the creditors 
to consider the scheme as altered by me and 
accept it with or without alterations. I have 
annexed the scheme as altered by me in my 
judgment. 

[17] I decline to sanction the soheme as pas¬ 
sed at the meeting. I direot a meeting of oredi. 
tore and shareholders to be held on 26th June 
1949. Mr. Sankar Banerjee will be the Chairman 
at the meeting. He will separately reoord, (a) 
the votes of creditors whose claims are admitted, 
(b) votes of creditors whose claims may be dis¬ 
puted but whose names appear in the books of 
the company, (o) votes of creditors whose names 
do not appear in the books of the company. 

[ 18 ] The disputed creditors whose names do 
not appear in the books of the oompany and 
whose debts are disputed by the company will file 
before the Speoial Offioer, a statement of their 
claims with particulars on or before 15th June 
1949 and I will decide at the time of the hearing 
of this application whether they are to be trea- 
ted as creditors or not for the purposes of this 
application. 
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[19] I also direct the Special Offioer to make 
a report as to the financial position of the com¬ 
pany and as to the workability of the soheme, 
the report to be filed on or before 2nd July 1949. 
[The rest of the portion of the judgment which 
is the soheme mentioned in para. 16 is not mate- 
rial for reporting]. 

D.H. Order accordingly. 


A. I. R. (37) 1950 Calcutta 401 [C. N. 149.] 
Das Gupta and Guha JJ. 

Nirode Hohan Roy — Objector—Appellant v. 
Charu Chandra Mazumiar — Respondent. 

A. F. O. D. No. 147 of 1948, D/- 31-8-1949, against 
decree ot D. J. Darjeeling, D/- 9-6-1948. 

Succession Act (1925). S. 63 (c) — Scribe as 
attesting witness—Evidence Act (1872), S. 68. 

A scribe can be beld to be an attesting witness ot the 
will, only it apart from having seen the document execu¬ 
ted and having put hie signatnre on the document in tho 
presence of the testator, he aleo signed it os a witness. 
However, the mere description ot himself as soribe 
cannot stand in the way ot a finding that he signed aa 
a witness, for, the use of the word "scribe” before or 
alter the signatnre may be given by way of additional 
information. [Paras 19 and 20] 

Annotation: (’46-Man.) Succession Act, S. 63 N. 7 
pt. 1; Evidence Act, S. 68 N. 5. 

Panchanan Ghose and Shambhu Nath Barterji 
(Sr.)— for Appellant. 

Rajendra Bhushan Bakshi and Satya Priya Ghose 

—for Respondent 

Das Gupta J—The question for deoision in 
this appeal is whether the signature of one Sarat 
Ohandra Chattopadhyay who, apart from having 
written the will, saw the testator exeoute the will 
and affixed his signature in the presence of the 
testator is sufficient attestation within the mean¬ 
ing of S. 63, Succession Act. The testator Chandra 
Mohan Roy bad in the year 1924 executed a will 
by which be left certain properties to bis two 
nephews (brother's sons), Kshirode Mohan Roy 
and Nirode Mohan Roy and left the residue to 
his daughter's sons. In 1926, he exeouted another 
will which is the Bubjeot-matter of the present 
litigation and by this will he left oertain proper, 
ties to Kehirode Mohan Roy and the residue to 
his daughter’s sons. Cbandra Mohan Roy, the 
testator, disappeared shortly after the execution 
of this will in 1926 and has not been since heard 
of by the persons who are likely to hear of him 
if he was living. Charu Cbandra Mazumdar, who 
is Chandra Mohan’s daughter’s son, applied for 
letters of administration with a oopy of the 
will annexed and citation having issued on the 
brother's sons, Nirode Mohan entered oaveat. 
The grounds on whioh he raised objection were 
that the alleged will has not been exeouted by 
Chandra Mohan; that it had not been attested 
according to law and that Cbandra Mohan at 
the time of the alleged will had no testamentary 
oapaoity. 
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[ 2 ] Tbe leaded Probate Court has come to 
the conclusion that the will was duly executed, 
attested in accordance with law and that 
Chandra Mohan had testamentary capacity at 
the time of the alleged will. It has accordingly 
ordered letters of administration with a copy 
of the will annexed to be issued to the applicant 
Charu Chandra Mazumdar. 

[3] In this appeal by Nirode Mohan Roy. the 
findings of the trial Court on the question of the 
execution of the will by Chandra Mohan Roy or 
on the question of bis having testamentary 
capacity at the time of the will are not disputed. 
The one point on which tbe appeal has been 
pressed by Mr. Ghose appearing on behalf of 
the appellant is that assuming that Sarat 
Chandra Cbattopadhy ay, the ecribe of the will, 
affixed bis signature in the presence of the 
testator, this would not amount to attestation 
within the meaning of law. Mr. Ghose oontends 
that while it is necessary for such an act of 
signature to amount to attestation that tbe 
signatory must have seen the testator sign the 
document and must have signed it himself in 
the presence of the testator, these facts are not 
sufficient for tbe act to amount to attestation, 
but that it is also necessary that at tbe time 
the signature was affixed this signatory did so 
by way of saying that he had seen the execution. 
He admits that no words are necessary to be 
actually put on the document to the effect that 
be had seen such execution; but it is necessary, 
according to him, that the Court from a consi¬ 
deration of all the oircumstances including tbe 
position of the signature in tbe document and 
the evidence of the witnesses must be in a 
position to hold that at the time tbe signature 
was affixed, the signatory did do so by way of 
eaying that he bad seen the execution. Mr. 
Ghose has tried to convince us that in this case 
the circumstances and the evidence do not 
justify such a conclusion. 

[ 4 ] Mr. Rajendra Bhuean Baksbi appearing 
on behalf of the respondent has tried to convince 
us, on the contrary, that tbe oircumstances of 
the case including the oral testimony of the 
witnesses do justify the conclusion that at the 
very time Sarat Chandra Chattopadbyay, tbe 
scribe of the document, affixed his signature he 
did so in the capaoity of a witness, by way of 
Baying that he had witnessed tbe execution. He 
has also contended that even if we are not pre¬ 
pared to come to such a conclusion, this appeal 
should fail; for, according to him, the law does 
not require for the act of signing to amount to 
attestation that the signatory must at that very 
time affix the signature in tbe capacity of a 
witness. It is sufficient, according to him, if 
the signatory has seen the testator execute the 


will and has put his signature in the presence of 
the testator. 

16J Before oorning to a consideration of the 
fact whether Sarat Chandra Chattopadbyay 
affixed bis signature on this will as a witness 
or not, it will be proper to arrive at a decision, 
on the question of law which is in dispute. 

[6] On the question whether for an aot of 
Bigning to amount to attestation, it is necessary 
in addition to the fact of the signatory seeing 
the testator execute the document and bis affix- 
ing the signature in the presence of the testator, 
that the signatory must [at the time of affixing 
any signature do so in the capacity of a witness, 
there has been divergence of judicial opinion. 
In this Court, the question came up for conside¬ 
ration as early as the year 1880 in the case of 
Hurro Sundari v. Chunder Kant, 6 Gal. 17 ; 
(6 0. L. B. 303). It was held by Garth C. J, 
sitting with Mitter J. that if the Registrar and 
the person who identified the testatrix at the 
time of registration signed their names in the 
presence of the testarix as attesting her own 
admission that she had signed the will that 
would be sufficient, as an attestation, to satisfy 
tbe requirements of the law. A different note 
was struck a few years later by Harrington J. 
sitting on the Original Side oi this Court in the 
case of Raj Narain Ghosh v. Ahdur Bahim, 
6 C. W. N. 464. Harrington J. held in that case 
that 

"in the ab;ence of anything to ebow that it is incam- 
bent upon the attesting witness to be described as such 
in a deed which he attests, that a person who was 
present and witnessed tbe execution and whose name 
appears on the document is a competent witnees to 
prove the execution," 

and as in this case it was shown that two per. 
sons were present and saw the executant sign 
the deeds and one of them bad been oalled to 
prove what passed, this proof was sufficient and 
the execution of the mortgage deeds was good. 
The same view was taken in the case of Dina- 
moyeeDebi v. Bon Behari, 7 0. W. N. 160 and 
in the later case of Jagannath v. Bajrang Das, 
48 cal. 61 : (A. I. B. (8) 1921 cal. 208). In this 
last mentioned case, objection was clearly taken 
that where a person who is present and witnesses 
the execution of a deed is therein described 
merely as tbe writer of the deed, he is not an- 
attesting witness within the meaning of the law. 
This objection was rejeoted by the learned 
Judges. Tbe Privy Oounoil deoision in Sham tt 
Patter v. Abdul Kadir, 89 I. A. 218 :(16 I. 0. 
260 P. 0.), was oited in that oase but the learned 
Judges of this Court held that the Privy Ooun¬ 
oil oase turned on the question whether a person 
could attest a document on an acknowledgment 
by the executant that the signature on the docu¬ 
ment was his and did not feel themselves bound. 
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by the other observations of their Loriship3 of 
the Privy Council on what amounted to attesta. 
tion. 

[7] The same view of the law has been taken 
in a number of decisions of other High Courts. 

» In the case of Radha Kishen v. Fateh Ali, 20 
ALL. 632 : (1893 A. W. N. 148), it was held that 
a deed might be legally proved by the evidence 
of the soribe who had signed his name, but not 
explicitly as an attesting witness, on the margin 
and had been present when the deed was exe. 
cuted. It appears that the learned Subordinate 
Judge from whose decision the appeal was made 
to the High Court considered that "a3 the soribe 
was not an attesting witness, his evidence was 
not legally sufficient to prove tha bond.'’ The 
Court held that if the Mumif and the Subordi¬ 
nate Judge believed the evidence of the soribe 
they were quite at liberty on that evidence alone 
to find that the bond had been exeouted. It is 
not very clear from this report what in faot the 
evidence of the soribe was, but apparently the 
evidenoe merely showed that the soribe had 
seen the executant execute the bond and had 
himself signed in the presenoe of the executant, 
and did not show that he had signed as an 
attesting witness. 

[8] In Paramasiva Udayan v. Krishna 
Padayachi , 41 Mad 635: (a. i. b. (6) 1918 Mad. 
491), which was also oited in support of this 
view, it appears that the learned Judges refused 
to accept a proposition that merely beoause a 
person had called himself a scribe, he was in- 
oapablo of being regarded as an attesting wit¬ 
ness. An observation ooours in one part of the 
judgment whioh was delivered by Seshsgiri 
Ayyar J. that "the essenoe of attestation is that 
the person must have seen the dooument exeout¬ 
ed." This judgment was mainly directed to show 
that it would be wrong to say that under no 
oiroumstanoes oould a soribe be an attesting 
witness. The question whioh now demands our 
consideration namely whether it is also neoes- 
sary that the soribe should sign as an attesting 
witness doe9 not appear to have been directly 
considered there. Another deoision of the Mad¬ 
ras High Court wbioh hag been oited before ui 
is that in Veerappudayan v. Muthukarappan 
Thevan, 24 m. l. j. 534 : (19 I. o. 689) Where it 
was held that when the writer of a dooument 
signs his name below the executant’s, whether 
he can be regarded as an attesting witness 
depend on the facta and oiroumstanoes of eaoh 
oase and that to be so regarded it is not neoes- 
sary that he should desoribe himself as a witness 
or that there should be a testimonium clause 
provided it appears that he intended to attest 
the execution. An observation on whioh muoh 


reliance was put by the learned Advocate for 
the re3p3ndeat rues thus : 

“Where he subscribes his name at the time of execu¬ 
tion it would not be improper to presume that he 
intended to attest the execution. M 

[9] Aa h*3 been noticed, in the very fir6t case 
which came before ;his Court namely the case 
of Hurro Sundiri v. Chunder Kant, 6 Cal. 17 : 
(6 0. L. B. 303), Garth 0. J, took care to men. 
tion that to prove attestation it must te shown 
that the persons, namely in that oase, tbe Regis¬ 
trar and the identifying witnesses, Bigned their 
name in the presence of the testatrix " as attest - 
ing her own admission that she bad signed the 
will”. This view that it was neoessary that tbe 
signature should be us attesting the admission 
of execution was strongly underlined (here italici¬ 
sed by Rankin 0. J. in Abinash Chandra v. 
Dasarath.Zi o. w, N. 1228: (a. 1. R. (16) 1929 cal. 
123). The question whioh came up for considera¬ 
tion in this case was whether a person who was in 

faot the scribe and had affixed his signature_ 

apart from another signature on the margin to the 
effeot that he had read the document out to the 
executant and also that ho had put in cerlain 
alterations as the exeontant desired—underneath 
the word “ soribe ”, is an attesting witness so 
as to satisfy the requirements of the law. It 
was held that unless it was farther dear that 
this signature was by way of saying at tbe time 
that he has seen the execution of the dooument, 
he is not an attesting witness. Rankin 0. j! 
delivering the judgment of the Court dieoussed 
in some detail the definition of " attested ”, as 
given by Aot xxvi [ 26 ) of 1926 amending the 
Transfer of Property Aot. His Lordehip pointed 
out that a man’s name may be put on an in- 
strument by way of authenticating a statement 
that the supposed testator did not exeoute; it 
may be put by way of professional advertise¬ 
ment to show that he aoted as the soribe or by 
way of showing that he aoted as the soribe for 
other purposes than professional advertisement; 
it may be put down for authenticating a parti¬ 
cular correction in the body of the deed; and 
proceeded to say that in all these oases, it seemed 
wrong to say that beoause the man’s signature 
is on the dooument at all disregarding the pur¬ 
pose for whioh it is on tbe dooument and 
disregarding altogether what his signature is put 
to authenticate—the man in question is an attest¬ 
ing witness. His Lordship then said : 

" To Uk ® or dm»ry oase, a man is an attesting 
witness when he has eeen the execution of the inetrn- 
ment and has pat his name on the dooument by wav 

tba * ■» h “ ««»<•« 

[lo] In a recent deoiBion of this Court re 
ported, In the goods of Gokulghand Gandhi 
I. L. B. (1944) a OaL 383 : (A. I. B. (38) 1946 Oal! 
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16 S), Sen J. sitting singly accepted this view of 
the law. 

[ 11 ] This view found favour with the learned 
Judges of the Bombay High Court in Ranu v. 
Laxmanrao, 33 Bom. 44: (l I. o. 46i). Their 
Lordships reierred to the observation of Lord 
Campbell in the English deoision in Burdett v. 
Sptlsbur y, (1843) 10 0. & F. 340 : (59 R B. 105) : 

“ What is the meaning of an attesting witness to a 
deed: Why, it is a witness who has seen the deed 
executed and who signs it as a witness, ” 

and said this was the meaning of attesting wit¬ 
ness in S. 68, Evidence Aot. On this view of 
the law, they held that where the writer of the 
deed in concluding the writing of the body of 
the document staled that it was written by’him 
he could not be treated as an attesting witness. 
This decision was followed by the same Court 
in Dalichand v. Lotu Sakharam, 44 Bom. 405 : 
(a. I. R. (7) 1910 Bom. 249) and it was held that 
a writer of a dooument who puts his signature at 
the end of a dooument could not be treated as an 
“attesting witness' 1 unless he actually signed as an 
attesting witness in the dooument. The Bombay 
High Court has accepted this view of the law, 
again in a very recent deoision in Timmavva 
v. Channava Appaya, 60 Bom. L. -r. 260 : 
(a. I. R. (36) 1948 Bom. 322). Reference has 
been made in the judgment of this case to 
a Privv Council deoision, Barnard and Co. 
v. Alak Manjary Kuari, 26 Bom. L. b. 737 : 
(a. I. B. (12) 1925 P. 0. 89), where this view is 
said by the learned Judge to have been indirect¬ 
ly accepted. 

[12] The Allahabad High Court wbioh in the 
earlier oase of Radha Kishen v. Fateh Ali 
Ram, 20 ALL. 632: (1898 A. W. N. 148), had taken 
a different view, accepted in the later deoision 
of Badri Prasad v. Abdul Karim, 35 ALL. 254: 
(19 i. 0. 461), the view that to be an attesting 
witness within the meaning of 8. 68, Evidence 
Act, the witness must have seen the dooument 
exeouted and have signed it as a witness. Reli¬ 
ance was placed among others on the English 
deoision Burdett v. Spilsbury, (1843) 10 0. <fc F. 
340 : (59 R. B. 105) mentioned above. 

[ 13 ] It seems dear on a consideration of 
these authorities that though even in recent 
years a discordant note has now and then been 
struck, the view that has prevailed in almost 
all the High Courts in reosnt years is that in 
order to be an attesting witness a person need 
not only see the exeoution and sign in the 
presence of the executant but must also sign as 
a witness. In view of the divergence of judicial 
opinion mentioned above, I have tried to 
approach the question myself, as if there was 
no authority to influence my deoision. I have 


examined for this purpose the phraseology of 
8 . 63, Succession Aot whioh runs thos: 

(c) The will shall ba attested by two or more 
witnesses, each of whom baa seen the testator sign or 

affir his mark to the will.and each of the 

witnesses shall sign the will in the presence of the 
testator.” 

It seem3 to me of some importance that 
although in the latter part of the seotion the 
word 'sign' is used, in the clause “each of 
the witnesses shall sign the will", a different 
word ‘attested’ was used in the earlier portion. 
This difference will be meaningless except on the 
view that ‘attested’ means something more 
than mere signature of a person who has seen 
the testator sign. We often use the words 
“attested by me" when putting a signature 
below the signature of some other person whom 
we have seen signing. The word ‘attest’ in 
such a oontext oan only mean that I have put 
the signature as testifying to the faot that I 
have seen the person sign. It is clearly not 
necessary for a person to be an attesting 
witness within the meaning of law that words 
of this nature, "attested by me’’ or any other 
words should ba used. But the deliberate use of 
the words'attested' in preference totho word 
‘signed’ will be meaningless unless it be held 
that whether or not any words to indicate attes¬ 
tation are there it must appear to the Court 
that the person has in faot signed in the capa¬ 
city of a witness. 

[14] It seems to me that all doubts in this 
matter are set at rest by the decision of the 
Privy Council in Shamu Patter v. Abdul 
Kadtr, 391. A. 218 : ,'(161, c. 260 P. o.). As I 
have already indioited above, Newbould and 
Panton JJ. in Jagannath v. Bajrang Das, 48 
Cal. 61: (a. I. B. (8) 1821 oal. 209), did not con- 
eider this Privy Council decision of any assist- 
anos to them. With great respect to their 
Lordships, I am unable to take the same view. 
The point direotly in issue in that case un¬ 
doubtedly was whether the Transfer of Pro¬ 
perty Aot, 8. 69, providing that a mortgage oan 
be effected only by a registered instrument 
signed by the mortgagor and attested by at 
least two witnesses is complied with when the 
witness not having been present at the execu¬ 
tion of the instrument by the mortgagor attested 
subsequently thereto on his acknowledgment 
of his signature. It is hardly necessary to state 
that this oase came up before their Lordships 
before the recent amendment of 1926 by which 
attestation of a mortgage deed may take place 
on acknowledgment by the executor. Their 
Lordships of the Privy Council held in that 
case that the requirements of S. 69 were not 
oomplied with when the witness without having 
been present at the exeoution attested sub3e 





1950 

quently on bis acknowledgment. In course, 
however, of the discussion of the law, their 
Lordships made an observation which seems to 
me of very great importance for our present 

purpose. It is at p. 22G of the report: 

"Section 68, EvideD«e Act ( I (1) ot 1872 ), which 
declares that 'it a document is required by law to be 
attested, it shall not be used as evidence until one 
attesting witness at least has been called tor the 
purpose ot proving its execution,’ appears to their 
Lordships to indlcato that ths Indian Legislature used 
the word 'attested' iu the sense in which it has been 
construed through a scries of decisions in the English 
Courts." 

In an earlier part of the deoision, namely, at 
p. 226 their Lordship9 quoted on the one hand 
the opinion of Dr. Lushington in Bryan v, 
White, 2 Rob. 315 tbat “ attest means that 
persons shall be present and see what passes, and 
shall, when required, bear witness to the faots" 
and the observation of the Lord Chancellor in 
Burdett v. Spilsbury, (1843) 10 cl. & F. 940: (169 
R. R. 105): “The party who sees the will executed 
is in fact a witness to it; if he subscribes as a 
witness he is then attesting witness." 

[15l It is true that In Bryan ▼. White, 
2 Rob. 316, Dr. Luahington did not, in his defi¬ 
nition of ‘'attest’’, include the requirement that 
the signature shall be as a witness. There oan, 
however, be no doubt that under the English 
law, as it stood at the time of the decision of 
their Lordships in Shamu Patter’s case, 39 I. A. 
218 : (16 i. C. 260 P. O.), it was already settled 
that to be an attesting witness it was neoessary 
also that a person should sign as a witnees. This 
is clear from the speeches of Lord Campbell and 
the Lord Cbanoellor in Burdett v. Spilsbury, 
(1843) 10 Ol. & P. 340 : (169 R. R. 105). Lord 
Campbell in the later part of his speeoh said : 

"What la the meaning of an attesting witnei9 to a 
deed : Why, it is a witness who hat seen the deed 
exeouted, and who signs it as a witness. He is a good 
Attesting witness, although there should not be upon 
the deed itself, a memorandum saying that it is signed, 
sealed and delivered In his preieDce.” 

The Lord Chancellor said : 

"The party who sees the will exeooted ia in fact a 
witness to it; if he subscribes as a witness, he is then 
an attesting witness." 

[16] In my judgment, we have the high autho- 
rity of the Privy Council for holding that the 
Indian Legislature used the word “attested" in 
8 . 59, T. P. Aot in the Bense in which it ha9 been 
construed in the English Courts. It baa not been 
suggested to us that the word should not be taken 
in the same sense in 8.63, Suooession Aot. I oan 
see no justification for a view that any distinc¬ 
tion should be made between the meaning of 
the word as used in 8, 69, T, P. Aot and B. 68, 
Succession Aot. 

[17] The position thus is that we have to take 
the word "attestation" in the same meaning as 
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settled by the English decisions; and there can 
be no doubt after the House of Lords case 
Burdett v. Spilsbury, (1843) 10 Cl. A F. 940 : 
(159 R. R. 106), tbat the law as settled in England 
is that to be an attesting witness a person must 
also sign as a witness though it is not necessary 
that there should be any words to tbat effect in 
the deed itself. 

[18] In a later decieion of the Privy Council, 
Sarkar Barnard and Co. v. Alalt Manjary 
Kuari, A.I.R. (12) 1925 P. 0. 89 : (36 Bom. L. R. 
737), this question whether it is necessary for an 
attesting witness to sign as a witness did come up 
for consideration. It wa9 held by the High Court 
of Patna that a person not having subscribed as 
a witness was not an attesting witness and was 
held on tbat ground tbat the mortgage bond had 
not been attested by at least two witnesses and 
that it conld not be enforced against tbe mort¬ 
gagors. Lord Sbaw delivering tbe judgment of 
the Privy Council disposed of this appeal in these 
words : 

“This appeal has been presented ta part*. Every¬ 
thing in its favour that oonld be said baa been said. 
Their Lordships are of opinion that it ia a hopeless 
appeal and will humbly advise His Majesty to di6mias 
it aooordiogly.’’ 

In my view, this case should also be taken to 
be authority for tbe proposition that a pereon 
who does not subscribe as a witness ia not an 
attesting witnees within tbe meaning of the law. 

[19] My conolnsion, therefore, ia that Sarat 
Obandra Chatlopadhyay can be held to be an 
attesting witness of the will, only if apart from 
having seen the document exeouted and having 
put his signature on the dooumont in the pre¬ 
sence of the testator, he also signed it as a 
witness. Tbe learned Distriot Judge does not 
appear to have gone into this question whether 
the signature was affixed by Sarat Chandra 
Cbattopadhyay as a witness. In ooming to a 
conclusion on this very important question of 
fact namely whether Sarat Chandra Chatto- 
padhyay, the scribe of the document, affixed his 
signature as a witness or not, we have to consi- 
der tbe position of bis signature on the document 
itself and the evidence of Sarat Chandra Ohatto- 
padbyay himself and the evidenoe of the only 
other person who claims to have been preseut at 
the time of the exeontion and at the time when 
Sarat Chandra Chatlopadhyay put his signature, 
namely, Surendra Nath Baba. Surendra Nath 
Saha has said this : 

"The will was then handed over to Chandra Baba 
who again read the will. Then Chandra Baba signed 
the will In my presenoe and Sarat Baba. Then myself 
and Sarat Babn signed our names as witnesses In the 
will in tbe presence of tbe testator." 

If this was all, I should have been prepared to 
hold that Sarat Babu had affixed his signature 
aa a witness in the will. Sarat Chandra Ohatto. 
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Debaprosad 

padhyay has, however, been himself examined 
j D ttj >3 case aDd in reply to an interrogatory : 
"In what capacities did you sign the will?’’ made 
the statement "I put my signature to the will as 
the scribe.” I find it difficult to agree with the 
learned Advocate for the respondent that Suren- 
dra Nath Saha’s statement as to the capacity in 
which Sarat Chandra Ohattopadhyav signed it 
should bo accepted in preference to Sarat’s own 
statement on the point. It is important to notice 
in this connection that Sarat Chandra Chatto- 
padhyay has not himself made any statement 
as regards the time when he affixed his signature. 
There is nothing in his deposition to show that 
he affixed his signature after the testator had 
put bis signature. 

[50] Stress was laid by the learned Advocate 
for the respondent on the fact that the line in 
which the word " isadi" appears i9 above the 
line in which the signature of Sarat Chandra 
has been put. He wants us to conolude that 
Sarat Chandra having put his signature in this 
line below the position of the word "isadi" did at 
the time intend to sign as a witness. I am unable 
to draw any conclusion from the fact that the 
word "isadi" has been written by Sarat Chandra. 

It seems to me usual that the word "isadi" 
should be written by the scribe in the document 
whether or not he is himself a witness. I would 
myself have expected to see the word "isadi” 
written by the scribe himself even where he 
does not happen to be present at the time of the 
execution. Some inference favourable to the res¬ 
pondent's case might have been drawn if the 
signature of Sarat Chandra had appeared imme- 
diately below the word "isadi" or in the midst 
of a group of signatures of attesting witnesses 
or if it bad appeared immediately above the 
signature of Surendra Nath Saha, admittedly 
an attesting witness, or below his. The position 
of the signature of Sarat Chandra Chatto- 
padhyay as I see it in this document in a line 
below the line in which the word "isadi" occurs 
but a good deal to the left does not, in my judg¬ 
ment, justify the conclusion that Sarat Chandra 
Ohattopadhyay has signed as a witness. He 
himself has prefaced bis signature by the word 
fto read by him at the time of his deposition 
as Whether it is ft 0 or fo°, there is 
no doubt that he is thereby describing himself as 
the soribe of the document. I entirely agree with 
the learned Advocate for the respondent that the 
more description of himself as 6cribe cannot 
stand in the way of a finding that he signed as 
a witness, for, as was pointed out by Rankin C. J. 
in Abinash Bidyanidhi'$ case, 32 0. W.N. 1228: 
(A.l.R. (16) 1929 Oal. 123) and by other learned 
Judges in some other oases that the use of the 
word "soribe” before or after the signature may 
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be given by way of additional information. I do] 
not therefore draw any conclusion from the 
mere fact that Sirat Chandra Ohattopadhyay 
prefaced his signature by the word foo. The 
mo3t important fact in the deoieion of this matter 
seems to me to be this that Sarat Chandra him. 
e&lf in reply to the definite question "In what 
capacities did you sign the will,” has made the 
olear and unambiguous statement that he signed 
it as the scribe. There is nothing in bis evidence 
to indicate that he had been won over by the 
other side or that for reasons of bi3 own he was 
not prepared to support the propounder of the 
will. On the contrary the statement he has made 
on the question of testamentary capaoity of the 
testator, makes it olear that he was willing and 
ready to support the propounder of the will. 
When in spite of this we find him making the 
clear statement in reply to a dear question that 
he signed the will as a soribe, I am unable to 
think of any reason why his evidence on this 
point should not be taken as the full truth. 

[ 21 ] My conclusion on a consideration of the 
evidence of the witnesses and the position of 
the signature in the dooument in reference to 
the position of the word "isadi" and the signa. 
ture of the other witness is that Sarat Chandra 
Ohattopadhyay eigned the dooumeut as a scribe 
and not as a witnees. 

[ 22 ] The inevitable conclusion, therefore, is 
that this will was attested only by one witness 
Surendra Nath Saha and was not attested by 
two witnesses as required by law. 

[ 23 ] I would, therefore, allow the appeal and 
set aside the order of the learned District Judge 
and order that the application for letters of ad¬ 
ministration be rejected. The appellant will get 
his oosts throughout. The hearing fee in this Court 
is assessed at five gold mohurs. 

[24] Guha J.—I agree. 

v.B.B. Appeal allowed. 
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R. P. Mookbrjee and Das GoprA JJ. 
Debaprosad Bose—Appellant v. The King. 
Criminal Appeal No. 144 of 1948, D/- 21st Deoember 


)48. 

(a) Criminal P. C. (1898), S. 297 - Charge to 
iry -Misdirection-Resting onus ol proof wrong- 
r on accused—Not explaining necessary elements 
[ offence. 

Where in a trial for an offence under S. 368, Penal 
lode, the Judge stated in bis charge that the onus m 
eoards establishing the age of the girl rested on tn 
ccused and did not indicate, while explaining the 
lements of the offence, the effeot of the girl a having 
be protection of the guardian before she was Uk _n 
way by the aooused, the charge is bad for “kdireo 
ion on material points. [Paras 4, 5 J « 

Annotation: (’49-Gom.), Criminal P.O., S.298 N.». 



"I960 

ft>) Penal Code (I860), S. 361 —‘Taking'—Mean 
I n g_Leaving guardian’s protection due to pre¬ 
vious arrangement with accused. 

The word “taking" as used in S. 361, Penal Code, 
does not mean a continuing or a continuous act. The 
“taking” which constitutes an offence is completed as 
soon as the girl is removed from the keeping of the 
lawful guardian. The mere fact that a minor leaves 
the protection of her guardian does not put her out of 
the guardian’s keeping. If, however, it is proved that 
a minor had abandoned her guardian with no 
intention of returning back she cannot, thereafter, be 
deemed to continue in the keepiog of the gnardian. 
What will ba deemed to be sufficient to constitute an 
'abandonment of a guardian by minor girl depends on 
■the faols of each particular case. Even where there is 
some evidence that the girl, at the time when she left 
the protection of her guardian, did not intend to come 
baok to her father’s place but the evidence further 
discloses that but for something which the accused 
consented to do and did ultimately do the minor 
would not have, in the natural course of events left 
Ihe house of her guardian, then there would be a 
sufficient taking by the accused in the eye of law. 

[Paras 12 & 13] 

Thufl, where a girl deavea her house on account of 
ihe previous arrangement with the accused and meets 
him in a garden from where he takes her, the accused’s 
action amounts to taking her away from the keeping 
of ber lawful guardian. [Para 14] 

• Annotation: (’46-Man.), Penal Code, S. 361 N. 1,2. 

(c) Penal Code (I860), Ss. 361, 366—Age ol girl 
not established—No conviction. 

In a oriminal trial the accused must get the benefit 
of doubt and there can be no conviction under S. 366, 
Penal Code, unless it can bo dearly and unequivocally 
statod that tho age of the girl wa3 below 16. [Para 20] 

Annotation : (’46-Mar.) Penal Code, 8. 361 N. 6; 

366 N. 8. 

S. S, Mukhtrjee and Nairn Oh, Banerjee 

—for Appellant, 

Nirmal Kr . Sen —for the Crown. 

R. P. Mookerjee J. — This is an appeal by 
Debaprosad Bose who had been found by a ma¬ 
jority of jury guilly under S. P68, Penal Code, and 
accepting the said majority verdiot, the Addi. 
ilonal Sessions Judge, 24 Parganas, convioted 
him and sentenced to two years rigorous impri- 
aonment. 

[t] The prosecution case is that a certain 
family of Banerjees lived in the Park Girons 
area and subsequently shifted to Hazra Road, 
to a houao belonging to a relation. The owner 
ol the house occupied the second floor and the 
ground floor was occupied partly by Banerjee 
•and another portion of the same floor by the 
-aooased Debaprosad Bose and his family. The 
two families occupying the ground floor were 
on friendly terms, It is alleged that taking 
advantage of the friendly relationship, the 
• accused Debaprosad had enticed the youngest 
daughter of Banerjee. It is stated that on 
10th September 1947, the daughter had left the 
bouse on the plea of going to eohool but instead 
of going there, went to Deahapriya Park nearby 
dn aooordanoe with previous arrangements 
with the accused. From there she was taken to 
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the Lakes and then to Kalighat and some form 
of marriage ceremony was alleged to have been 
gone through. Later on she was * taken by the 
acoused to Jogbani in the district of Parnep to 
the house of one Dr. Dhar, a brother-in-law of 
the accused. The accused and the girl were 
arrested by the police at Jogbani on nth Sep¬ 
tember 19*7 and were brought down to Calcutta. 
After investigation Debaprosad was committed 
to the Court of Session, charged with offence 
under S. 966, Penal Code. The aocu?ed pleaded 
not guilty but the defence as may be ascertain¬ 
ed from the trend of the cross-examination of 
the prosecution witnesses was that the girl was 
above 16 years at the time of the occurrence 
and that farther she had not been enticed away 
by the acouead but ahe had voluntarily left 
her father's house and had married him. 

[3] On behalf of the appellant it is argued 
that there are serious mis directions in the 
Judge’s address to the Jury. 

[4] In the first place, the learned Judge while 
placing the evidence as to the age of the girl 
stated 

“if the aooueed eome3 out with a positive version of 
hi3 own it is for him to prove it. This does not neces¬ 
sarily mean that he him-oll le^d the defence witnesses. 
The accused may prove hia case from oresa-examina- 
tion of the proseoation witnesses or from the surround¬ 
ing o ire a in stances of the oaie and the failure to prove 
the version of tm case will not relieve the prose- 
cution of the burden of proving the guilt of the aooased 
and the proseoation will have to succeed on the 
strength of his own caBO.” 

The oondusion arrived at in the first sentenoe 
quoted above that the onus is on the aooused if 
he oomea oat with a positive veraion of hi9 own 
ia wholly misconceived. Though towards the 
end of that paragraph reference ia made to the 
onus on the proseoation to prove the guilt, there 
wag a dear misdirection aa in the beginning aa 
the learned Judge had rested the onua on the 
accused. In any view, this introduced a confu¬ 
sion whioh a lay Jury could not very well 
appreciate. 

[6] While referring to the elements necessary 
for attracting the provisions of s. 366, Penal 
Code, the learned Judge did not dearly indioate 
the effect of the girl leaving her father’s plaoe 
with the intent not to return again and there, 
after meeting the aoouaed at Deahapriya Park 
from where she waa taken away by the aooused. 
It ia urged that the Jury waa not given any 
indication of the legal position that to make 
out an offenoe under S. 366, Penal Code, kidnap¬ 
ping must be from lawful guardianship and if 
the girl had already left the protection of her 
guardian it waa for consideration whether ths 
person taking her away subsequently from 
another plaoe waa euffioient to make out an 
offenoe of kidnapping. 
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[6] There are other items in the charge 
which also had been commented upon but it is 
not Decessary for our present purpose to enter 
into greater detail at this stage as in our opin¬ 
ion, the first two points made are sufficient for 
holding that the Judge’s charge to the Jury was 
bad for misdirection on material points which 
had affected the proper trial in the Court of 
Session. 

[7] We have therefore to consider whether 
on an examination of the legal position and the 
evidence in the case, the conviction can stand. 
Two points require careful consideration: (l) 
whether the essential conditions to prove kid¬ 
napping had been made out and (a) whether the 
prosecution has been able to prove that the age 
of the girl was less than 16 years. 

[8] Under 8. 361, Pinal Code : 

"whoever takes or entices any minor... under 16 

years of ago if a female-ont of the keeping of the 

lawful guardian of such minor... without the consent 
of euch guardian is said to kidnap such minor orperion 
from lawful guardianship.” 

[9] To attract the provisions of 8. 861 , there 
must be a positive act of the person taking 
away the minor from and out of the keeping of 
the lawful guardian. It is urged that if the girl 
voluntarily goes away with a man or if she 
leaves the protection of her guardian and then 
is subsequently taken away by a person from 
another place that person does not commit an 
offence of kidnapping the girl. 

[ 10 ] In order to support a conviotion for 
kidnapping a girl from lawful guardianship the 
ingredients to be satisfied are : (l) That the girl 
wa3 under 16 years of age. ( 2 ) Suoh minor was 
in the keeping of a lawful guardian. (3) The 
accused took or enticed suoh person out of suoh 
keeping and such taking was done without the 
consent of the lawful guardian. 

[I!] We shall oonsider later on the question 
whether the prosecution has been able to prove 
that the girl was under 16 years of age. It is 
admitted that while the girl was staying with 
her father she was in the keeping of a lawful 
guardian. The question which we have to deoide 
is whether on the evidence the aooused had 
taken or entioed the person out of euch keeping 
and if so, whether the evidence is dear that 
that was so done without the coneent of the 
lawful guardian. 

[ 12 ] About the question whether the accused 
took the girl out of the keeping of a lawful 
guardian may now be considered. The word 
‘takirg’ as u-ed in this section does not mean 
a continuing or continuous aot. The ‘taking’ 
which constitutes an offence is completed as 
soon as the girl is removed from the keeping of 
the lawful guardian. ( Nemai Ghattoraj v. 
Queen-Empress, 27 oal. 1041 at p. 1047 : (4 


C. w. N. 645 F. B.), Rekha Rai v. King Emve- 
ror, 6 Pat. 471 : (A. i. r. (ie) 1928 pat, 169 : jg 
Cr. L. j. 820) and Emperor v. Tika, 26 ALL. 
197: (l cr. L. j. 561)). The mere fact that a 
minor leaves the protection of her guardian does 
not put her out of the guardian’s keeping. If, 
however, it is proved that a minor had abandon, 
ed her guardian with no intention of returning 
back ebe cannot, thereafter, be deemed to con. 
tinue in the keeping of the guardian. What will 
be deemed to be sufficient to constitute an 
abandonment of a guardian by a minor girl 
depends on the facts of eaoh particular case. It 
cannot be that whenever a child, being taken to 
task by the guardian, leaves the guardian’s 
house with the mental reservation that he or she 
will not be returning back to be under that 
guardian it must in the eye of law be taken to 
put an end to the protection of the guardian at 
the sweet will of the minor. If it is shown that 
suoh conduot is due to a mere petulant outburst 
in consequence either of a quarrel with her 
relations or because of the guardian repremand. 
ing her for her conduct that will be a relevant 
question to be considered for deoiding whether 
her oonduct was sufficient to put an end to the 
ties of guardianship. Vallient v. Eleazar, 80 
0. W. N. 215 : (A. I. R. (18) 1926 Cal. 467 ! 26 
cr. L. J. 9T7). 

[13] Even where there is some evidence that 
the girl, at the time when she left the protection 
of her guardian, did not intend to come back to her 
father’s place but the evidence further disoloses 
that but for something which the accused con¬ 
sented to do aDd did ultimately do the minor 
would not have, in the natural course of events, 
left the house of ber father then there would be 
a sufficient taking by the accused in the eye ol 
law for attracting the provisions of S. 363, Penal 
Code: Abdul Sathar v. Emperor, 51 M. L. J. 
456 : (A. I. R. (16) 1928 Mad 585 ! 29' Or. L. 1 . 
635). 

[14] We have now to apply the principles 
stated above as applicable to the facts of the 
present case. The evidence as led shows that 
there was between the girl and the accused an 
arrangement from before that she would leave 
her father’s house to meet the acoueed in the 
Park from where she wou’d be taken away. 
When under this arrangement 9 be was leaving 
the protection of her father, even if it be with 
the intention of not returning again, that will 
not be sufficient to put an end to the ties of 
guardianship. The importance and significance of 
the previous arrangement between the girl and 
the aocused must not be overlooked. We have to 
consider the surrounding oiroumetances under 
wbioh the inoident took place and then come to 
a oonclueion whether the girl would have left 
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the father's house had it not been for the pre¬ 
vious arrangement with and the readiness of 
the accused to take her away, though not from 
the doorsteps of the father’s house but from some 
distance. On the facts of this present case, we 
mu9t hold that the previous arrangement with 
and the promise by the acoused made it possible 
for the gir! to leave her father’s place. The 
expression of the intention of not returning to 
her father's place was due to the "entioing" by 
the aocused and she must be held to have been 
taken away by the accused from the keoping of 
a lawful guardian, and if it be found that she 
was below 16 on the date when she was taken 
the accused would be guilty of the offence 
charged. 

[15] With regard to the question whether the 
girl was under 16 on the date she was taken 
away the evidence stands as follows: According 
to the mother of the girl she was about 13 and 
Is alleged to have attained puberty, the January 
previous. This is supported by the father of the 
girl. The age mentioned in the admission form 
Ex. 9 when she was admitted in the Lake Sohool 
for girls makes her at the time of the occurrence 
a little over 13 years. The mother cannot give 
the dates of birth of any one of her other 
ohildren and the statement that this daughter 
bad attained puberty only in January previous 
is falsified by the letter Ex. A which shows that 
Bhe had attained puberty much earlier and 
while the family was living in Linton Street in 
the Park Oirous area and before they had 
removed to the place of occurrence. It is not 

• possible to oome to a definite conclusion about 
her age on the evidenoe of the parenla them- 
selves as there are contradictions and there was 
a deliberate attempt by the parents to under- 
state the age. The statement of the age in the 
admission form Ex. 9 was filled up by Ramola, 
a oousin of the girl, and that cousin was not a 
competent person to state the age; the statement 
by the mother that she wsb present at the time 
of her admission cannot be aocepted as correot, 
as had she been present it would not have been 
Bamola but the mother who would have been 
required to sign the declaration form. 

[16] The father of the girl stated that a Post 
Office Savings Bank Aooount had been opened 
in the name of this daughter and had that Pass 
Book been produced in Court it could have been 
ascertained as to what date had been given by 
the father in the Post Offioe. Suoh a statement 
for opening an aooount in the Post Offioe is re- 
quired under the Post Office Buies to be made 
by the guardian himself and that would have 
been a very important piece of evidence but that 
has not been produced. The birth certificates 
of this girl or of the other ohildren were also 


either not available or not produced. The oral 
evidence as given by the parents is not in our 
opinion sufficient to prove the age of the girl 
being less than 16 . 

[17] We are, therefore, left with the evidence, 
of the Radiologist Dr. Brojeswar P. \Y. 6 who 
took a number of skiagrams of the girl. Hi3 
opinion is that the girl is between 15 and 16 and 
below 16 . This evidence does not support the 
cnee a3 made by the parents that the age was 
near about 13. As found in the various books 
of medical jurisprudence Hindu girls in Bengal 
generally attain puberty between the ages of 12 
and 14 and taking the attainment of puberty as 
and when Bx. A was written her age at the re¬ 
levant time will be between 16 and 17 . 

[ 18 ] The ossification test for determining the 
age of a girl has been applied in different parte 
of the world and various charts have been pub¬ 
lished by different authorities giving the result 
of the examination of a large number of cases. 
Ossification is a eign for determining age as is 
found in particular subjects when the ossifica¬ 
tion is completed. It must, however, be stated 
that owing to variation in dimatio, dietetic, 
hereditary and other faotora of the people of 
different plaoes it is not possible to formulate a 
uniform standard for determination of age of 
the union of epipbyseB for tbe whole of the 
sub-continent of India. The result of investiga. 
tioDB in Europe, Amerioa and Australia would 
not be of much assistance as in the case of 
Indians the union of epiphyses takes place a to 
8 years in advance of the age.incidence in 
Europe and in tbe case of females it is stated to 
be even earlier than in males. 

[19] Even in India we have different tables 
prepared by the authorities in different provinces 
and even in Bengal thore are at least a if not 9 
different tables givffig different results. The 
ossification of particular bones which takes plaoe 
before 14 will not be of material assistance im 
determining the age of a girl who is nearer 16 - 
and even in the case of the bones of whioh the 
appearance and fusion take place near about 16 . 
are not of muoh assistance as there is a varia- 
tlon between tables given by Dr. Qalstaun and 
Dr. Basu. Different results are reported to 
have been obtained by the experts and we 
have not been told to what extent tbe data used 
by them were responsible for the different re¬ 
sults. The tables appearing from pp. SO to 33 in 
Modi’a Medioal Jurisprudence and Toxicology 
9th Edn. indicate the risk of fixing age in the 
present oase only on the ossifioation result parti¬ 
cularly when the age i9 found to be near about 
16 . It becomes impossible to be dogmatio that 
the age will be a few montba below 16 or few- 
months above 16 . 
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[SO] In a criminal trial the accuse! mu3fc get 
jtbe benefit of doubt and there can be no convio- 
•tion unless it can be clearly and unequivocally 
state! that the age of the girl was below 16. In 
view of the expert evidence in this case and parti¬ 
cularly of the absence of any authoritative table 
applicable to Bengali girls we must hold that 
the acoused would have the benefit of doubt and 
be acquitted. We may indicate in passing that 
the faotum of any marriage ceremony having 
been at all gone through, far less being legal or 
sufficient in law, has not been proved. 

[21] We caunot leave this case without cer. 
tain observations about the provisions contained 
in 8s. SGI to 363, Penal Code. It is up to this 
Provincial Government to take up immediately 
the duty of carrying on investigation about ap. 
pearance and fusion of the epiphyses of Bengali 
boys and girls so that there may be one autbo. 
ritative table on which experts may depend and 
the Court m3y rely upon such tables. The 
question whether an offence under these provi- 
sions had been committed or not depends upon 
the determination of the age and sufficient data 
should be made available to assist the Court to 
administer justice. 

[ 22 ] The result is that the appeal is allowed. 
The conviction and the sentence of the appellant 
are set aside and he is acquitted of the charge 
made against him. The appellant will be dis¬ 
charged from bis bail bond. 

[23] Das Gupta J—I agree. 

d.r.r. Appeal allowed. 


A. I R. (37) 1950 Calcutta 410 [C. N. 151.] 

Roxburgh J. 


Mohanta Lal Das — Complainant — Peti¬ 
tioner v. Monmohan Sarma and others — 
Accused—Opposite Party. 

Criminal Revision No. 46 of 1950, D/* 14-2-1950. 
Penal Code (1860), Ss. 441 and 448-"Unlawfully 


remains there." 

Where the accused took possession of the rooms 
belonging to the complainant when the latter had left 
for another place for a short while but refused to vacate 
them when, on his return, the complainant asked him 
to vacate, the latter part of S. 441 applies and the 
accused is guilty under 3. 448. [Para 4] 

Annotation : (’46-Man.) Penal Code, S. 441, N. 13; 

3. 448, N. 1. 

J. M. Bamrju and Miss Jyotxrmayte Mitra — 

tor Petitioner. 

H. N. Bay Chmdhury—lor Opposite Party. 

Order_This is a Rule against an order of 


acquittal in a case under S. 448, Penal Code. 

[2] The prosecution case was that the acoused 
opposite party were three tenants, each in res- 
pect of one shop room in a building at Work. 
3 hop Road, Kaochrapara, paying a rental of 
R9. 30 per month. Behind these shop rooms, the 


complainant was constructing three other rooms. 
While the work was in progress and before it 
was complete, the complainant left during 
the Pujah holidays of 1948 for a short while. On 
return he found that the opposite parties had 
broken open the padlocks of the three rooms 
under construction, removed a number of tools, 
some loose doorframes, bags of sand and other 
things kept inside the rooms and forcibly tres¬ 
passed into the rooms. On the complainant 
asking them to vacate the rooms they abused 
him and threatened him with assault. 

[3] The learned Magistrate has held that as 
the complainant was not at the time on the spot 
in actual physical possession of the rooms and 
had mere juridical possession, S. 448 cannot 
apply to the present case. He makes some refer¬ 
ence toS. 630, Criminal P. 0., apparently meaning 
S. 522, Criminal P. C., and seems to be of opin¬ 
ion that unless the trespass in question is 
achieved in conditions which would make S. 522 
of the Code applicable and justify an order for 
restoration, then there is no oriminal trespass at 
all. 

[ 4 ] Clearly, his reasons for holding the aeons- 
ed not guilty are erroneous. He also has held 
that as the only object of the trespassers was to 
take possession of the rooms, and as they did not 
intend to intimidate, insult or annoy the com¬ 
plainant, no case of trespass has been made out. 
He has presumably some support for this view 
on the basis that when the trespass was made 
the oomplainant was not actually present, but 
he overlooks the latter part of the definition of 
trespass in 8 441, Criminal P. 0. There oan be 
no doubt, on the oomplainant’s case, of their in¬ 
tention to annoy and intimidate him when on 
his return he asked the trespassers to leave the 
premises. I have been referred to the deoisions 
in the cases of Satish Chandra v, The King, 63 
0 . W. N. 402 : (A. I. R. (36) 1949 Oal. 107 : M 
Or. L. J. 161 ), Soita Biswal v. Dochhi Stri, 12 
0 . W. N. 269 and Debi Prosanna Ohose v. Joy 
Narain, 53 0. W. N. 822. In eaoh of these cases, 
there are special features which take them out¬ 
side the terms of S 441. Every trespass does not 
necessarily amount to a oriminal trespass. These 
oases are instances where it has been pointed out 
that the circumstances did not establish criminal 
trespas 3 . The reasons given here by the learned 
Magistrate are in no way supported, in my 
opinion, by any of those decisions. In faot, it 
they hold good, the provisions of 8. 447, Orimi¬ 
nal P. 0. would be rendered, in my opinion, 
almost entirely nugatory. 

[6] The Rule is accordingly made absolute. 
The order of aoquittal is set aside and the oase 
is remanded for trial by the Sub-Divisional 
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.Magistrate, Barracbpore, or by gome other 
Magistrate to whom he may transfer tbe case 
•other than Mr. B. N. Sen. 

d.h. Buie made absolute. 


A, I. R. (87) 1930 Calcutta 411 1C. N. 152.] 
Harries 0. J. and Banerjee J. 


Basantilata Dhar — Petitioner v. Amar 
Nath Haidar and others—Opposite Party. 

Civil Bole No. 823 of 1949. D/- 14-3-1950. from 
order of Sab-J., 6;h Cjurt, Alipore, D/- 1*3-1949. 

(a) Soldiers (Litigation) Act <19251, S. 11—Scope 
—Soldier’s suit dismissed ior default—Application 
to set aside dismissal — Period ol service prior to 
dismissal of suit not to be excluded. 


Tbe plaintiff was ft soldier serving under war condi¬ 
tions from 23rd May 1942 to 25th November 1946. His 
euit was dismissed for default on 14th Decemb?r 1942. 
He applied for setting aside the order of dismissal on 
15th Jaly 1947: 

Held, that the words ‘‘the time during which the 
eoldier ba3 been serving under war conditions” in 
S. 11 should not be construed in a literal sense and 
therefore the whole of the period of plaintiff’s service 
including the one prior to the dismissal of the suit 
conld not bo excluded. The plaintiff was entitled to 
exclude only the period he wae in service after the 
order of dismissal of suit in computing limitation for 
«etting aside the order of dismissal. [Paras 9] 

Annotation : ('46-Man.) Soldiers (Litigation) Act, 
3 11, N 1- 


(b) Civil P. C. (1903). S. 115—Question of limi¬ 
tation—Wrong decision under misconception o 
law—High Court would set aside order in revision 

. , , (Paraa 13. 14] 

Annotation: C44-Coo.) Civil P.C., S. 115, N. 10.13, 

P. CM alii ck and U. C. Mallick-tot Petitioner. 

Radhika Charan ChatUrj&e— for Opposite Party. 

Banerjee J — This ia an application under 
8. 115, Civil P. C., againat a deoiaion of the learn¬ 
ed Subordinate Judge, 24 Parganaa, whereby be 
set aaide an order of dismissal of a auit made 
•on 14th December 1942, and restored the suit to 
file for bearing. 

[ 2 ] The only question that arise3 in thia case 
ia a question of limitation and depends on the 
construction of sa. 10 and ll, Indian Soldiers' 
(Litigation) Aot (iy [4] of 1915). The relevant 
portions of tbe sections are aa follows: 

Section 10: “(1) Iu any proceeding before a Court in 
wtnch a decree or order has been passed aeaimt anv 
Indian Soldier whilst he was serving under war eon- 
ditiODB or at any time after the 1st day of April 1925, 
whilst he wa? serving under any special conditions, the 
soldier may apply to the Court which passed the 
decree or order for an order to set aside the same, and 
if the Court after giving an opportunity to the oppo- 
aite party of being heard, is satisfied that the interests 
of jostfoe require that the decree or order should be 
set aside as against the soldier, tbe Court shall, subject 
to such conditions, if any, as it thinks fit to impewe, 
make an order accordingly. 

(2) No suoh application shall be entertained unless 
it is made within two months from the expiry of tbe 
first period of thirty days after the data of the deoree 
•or order, or where the summons or notice was not duly 


Eerved on tbe apalieant, af:er the date on which the 
applicant had knowl-dge of the decree or order, during 
no part of which the soldier was serving under special 
conditions : 

Provided that the provision; of S. 5, Limitation Act, 
1903, shall acp'y to such applications." 

***** 

Section 11: "lo computing the period of limitation 
prescribed by the Indian Limitation Act, 1908, or any 
other law for the time being in force, for any suit, 
appeal, or application to any Court any party to which 
is or b&3 been an Indian Soldier, the time daring 
which tbe soldier his been serving under war condi¬ 
tions since 4th August 1914. or under aDy special con¬ 
ditions since 1st April 1925, shall be excluded." 
***** 

[3] The suit was adjourned several times at 
the instance of the plaintiff. It was fixed several 
times peremptorily. Tbe plaintiff did not appear. 
On 14th December bis pleader said that he had 
no instructions. The suit was dismissed for 
default. 

U) On loth July 1947 tbe plaintiff made an 
application for setting aside tbe order of dis. , 
mis3al. 

[6] The plaintiff was a soldier serving under 
war conditions from 93rd May 1942 to 25th 
November 1946 when be was discharged. 

[6l It was alleged in the petition that after 
bis discharge he bad an attack of gastritis and 
Buffered from 7kh December 1946 to 27ih June 
1917. But no point has been made before us on 
the ground of bis illness. 

[7] The learned Subordinate Judge made the 
order on 1st March 1949 allowing the application 
for setting aside the dismissal dated 14th Deoem. 
ber 1948. From this order the present applies- 
tion has been made. 

t8] The total period, the plaintiff served under 
war conditions, is 4 years 6 months and 3 days. 
The question is whether the whole of this period 
should be excluded in computing the period of 
limitation. The Court below has exolnded the 
period. The Judge construed the words in 8. ll, 
"the time during which the soldier has been 
serving nnder war conditions" in a literal sense. 

[9] There seems to be no justification for 
excluding the period prior to 14th December 
1942. During this period the plaintiff was not 
prevented from making this application by res 
son of his service. I can understand exolusion 
of the period he was in service after the order 
of dismissal. How can the prior period affeot 
the question I do not see. 

[ 10 ] A too literal adherence to the words of 
the seotion would produos an adsurdity and 
injustice. Take for example the following cas8. 

A Boldier who had been serving under war oon’ 
dihons for 6 years prior to an order of dismissal 
is disoharged a day after that Is the soldier 
entitled to get exclusion of the 6 years minus a 
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day, in computing the period of limitation? That 
is absurd. 


[11] The Act was passed to provide for spe- 
cial protection of soldiers and not to grant them 
licence to do whatever they like. It is quite 
intelligible why time should not run against a 
soldier if he was serving under war conditions 
since commencement of limitation, why should 
the previous period be excluded ? 

[ 12 ] It is not in dispute that if the time before 
the order of dismissal is not excluded, the appli¬ 
cation is out of time. 

[13] It seems to U3 that the construction put 
upon the words by the learned Judge is not 
correct and he has exercised a jurisdiction under 
a misconception of the law. In other words, he 
has exercised a jurisdiction not vested in him 
by law. 

[14] Therefore the learned Judge’s order 
should be set aside. The petition is allowed and 
the Buie is made absolute with costs. 

[15] Harries C. J— I agree. 

K.S, Buie made absolute. 


A. I. R. (37) 1930 Caloutta 412 (C. N. 153.] 
Sen and Ohunder JJ. 

Kalu Mandal and others — Appellants v. 
The State. 

Criminal Appeal No. 224 ol 1949, D/- 2-2-1960. 

(a) Criminal P. C. (1898), S. 154-First fnforma* 
tion report — Use of, for corroboration and con¬ 
tradiction—Evidence Act (1872), Ss. 145 and 157. 

The General Diary entry and the First Information 
Report cannot bo dealt with as substantive evidence. 
They may be put in evidence under 8. 157, Evidence 
Aot, to corroborate only the testimony of the person 
who gave the information incorporated in the General 
Diary or the First Information Report and not for the 
purpose of corroborating the evidence of any one else. 
They also may be considered for the purpose of contra¬ 
dicting the evidence of such person in accordance with 
the provisions of S. 145, Evidence Act. [Para 4] 

Annoiation : (’49-Com.) Criminal P. C. t 8. 154, 
N. 10, Pts. 1 and 7 to 9; (’46-Man.) Evidenoe Act, 
S. 145, N. 6, Pt. 4 ; S. 157, N. 6, Pts. 1 and 6. 

(b) Criminal P. C. (1898), S. 297-Charge to jury 

— Several accused—Duty of Judge. 

When a Judge is trying several accused persons he 
should tell the jury in clear terms that they should 
oonsider tho case of each accused separately and Inde¬ 
pendently, Further, ho himself should deal with ho 
caee of each aocused separately and place before tho 
jury the ovidence. the oircumstances and the conten¬ 
tions of the prosecution and the defence with respect 

to eaoh acoused separately. 0007 

Annotation : ('49 Com.) Criminal P. 0., S. 297, 
N. 7, Pts. 1 and 2, 

S. S. Mukherjee — for Appellants. 

N. K. Sen — for the State. 

Sen J-— The appellants Kalu Mandal, Yasin 
Mandal, Abdul Sattar Mandal and Fakir Ahmed 
have been found guilty of committing the offence 
of rioting and sentenced to rigorous imprison- 


A. I. R, 

ment for one year. They have also been found 
guilty of having committed culpable homioide 
punishable under the first portion of 8. 304 , 
Penal Code, and sentenced to undergo rigorous 
imprisonment for three yearp. The accused 
Golam Mandal has been found guilty ol abet¬ 
ment of the aforesaid culpable homicide and 
sentenced to undergo rigorous imprisonment for 
three years. The appellants were tried by Sri 
N. Chakravarty, Sessions Judge of Nadia and a 
jury. Against this order of conviction and the 
sentences the present appeal has been laid. 

[ 2 ] The case for the prosecution briefly is a3 
follows : On llth April 1949, the appellants to- 
gether with one Hasim, who is absconding, came 
upon the land of one Maharani Bibi and forcibly 
plucked cocoanuts from the trees growing there¬ 
on. Maharani Bibi and a relation of hers called 
Ambar, since deceased, protested. Upon this 
Ambar was set upon and beaten with various 
weapons by some of the appellants and as a 
result of the beating be died. Immediately after 
the beating prosecution witness 2 Shamsul Huq 
went to the thana and lodged an information 
whioh was recorded in the General Diary by 
literate constable Prafulla Sen, Prosecution 
Witness 9, there being no other officer there. 
This General Diary entry is Ex. 2. Ambar was 
attended by doctors but he died. Thereupon 
another information was lodged at about 3 A. M. 
which was treated as the first information report 
by Ramani Mohan Bhaltacharjee the officer in 
charge. It is Ex. 3. Thereafter the investigation 
started. There was a post mortem on the body 
of Ambar and it was found that he died as a 
result of the injuries received. These in short are 
the faots upon which the case for the prosecu¬ 
tion depends. The defence taken is as follows l 
Maharani Bibi has only a very small share in 
the land. Eight annas of that land belonged tn 
one Panchkari Kazi. On his death it devolved 
upon his sister. That sister died and her daughter 
inherited a portion of the land and sold her 
share to Hasim, son of Kalu. Hasim as I have 
stated before, is absconding. The appellants 
went on the land legitimately and they were 
resisted by Ambar and others. There was a fight 
in the course of whioh Kalu got an injury on 
the head. Broadly speaking, the ^ {enoe .^ e “ 
may be said to consist of a plea of the right ol 
private defence of property and person. lay 
state here that no evidence was adduoed _ 
behalf of the defence either as regards the occur- 
rence or as regards the claim of Hasim 
portion of the property with respect to wh.ch 

the occurrence iB said to have taken Pj“ e - 

[ 3 ] In view of the very unsatisfactory natur 

of the charge to tho jury, we are of opinion . 
the order of conviction and the sentences 
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be set aside. We also think that having regard 
to the nature of this thoroughly bad charge it 
would serve no useful purpose to discuss the 
evidence in detail or to deal with the discre¬ 
pancies in the evidenoe. We feel that after this 
charge it would be impossible for any jury to 
have a correct grasp of the evidence or of the 
points which they would have to decide before 
delivering their verdict. That being so, we think 
that the proper course would be to direct a 
retrial of the case. 

(4] I wifh in this connection to point out 
certain glaring defects in the oharge. It would 
be tidious and it would take a very long time 
if I were to point out all the defects in the 
charge; they are far too numerous. The first 
point whiob I would impress upon the learned 
Judge relates to the way in which he has treated 
the entries made in the General Diary and in 
the first information report. If the learned 
Judge had taken some Blight trouble to acquaint 
himself with the important provisions of the 
Evidence Act he would have been aware of the 
fact that the General Diary entry and the first 
information report cannot be dealt with as 
substantive evidenoe. They may be considered 
for the purposes of corroboration under 8. 157 , 
Evidenoe Aot, if all the provisions thereof are 
lOomplied with. In this connection I would point 
out that they may be put in evidenoe to cor¬ 
roborate only the testimony of the person who 
gave the information incorporated in the General 
Diary or the first information report and not 
for the purpose of corroborating the evidence of 
any one else. They also may be considered for 
the purpose of contradioting the evidence of the 
person who gave the information incorporated 
in the General Diary or the first information 
report in accordance with the provisions of 
8 . 146, Evidence Aot. 

[ft] Throughout hie oharge the learned Judge 
has dealt with the General Diary entry and the 
first information report as if they constituted 
substantive evidence’. He has also committed a 
further error in treating these entries as cor¬ 
roborating the evidenoe of witnesses who had 
nothing to do with the making of these entries. 
It is regrettable that we have had to point this 
out to the learned Judge on more than one 
occasion and we trust that he will take some 
pains to understand the law of evidence regard, 
ing this point. Owing to this error whiob in our 
opinion is a very serious one the jury were 
hopelessly misguided and the verdit of a jury, 
so misguided cannot possibly be supported. 

[6] I would also point out to the learned 
Judge that when he is trying several aooused 
persons he should tell the jury in dear terms 
that they should consider the case of eaoh acoused 
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separately and independently. Further, he himself, 
should deal with the case of each accused sepa. 
rately and place before the jury the evidence, 
the circumstances and the contentions of the 
prosecution and the defence with respect to each 
accused separately. This has also been pointed 
out to this particular learned Judge more than 
once. He baa either not been able to compre- 
bend wbat baa been explained to him on pre¬ 
vious occasions or he had deliberately failed to 
follow these directions. In the present case we 
find that he makes a mere pretence of following 
these directions by adopting a device which 
does not carry out these directions. What he 
does is this: He heads a particular paragraph 
with the name of a particular aocused person 
and then instead of dealing with the case of that 
particular accused person ha merely says that 
the jury should remember what he has previ¬ 
ously said about that particular accused parson 
in the earlier part of his somewhat jumbled 
charge. This i9 not the way in which the case 
of an accused should be dealt with separately. 
These are a few of the defects of the charge but 
they are sufficient in our opinion to vitiate the 
findings of the jury. 

[71 We accordingly set aside the order of oon- 
viotion and the sentences and send the case 
back for retrial according -to law and in the 
light of the observations made above. 

[8] The appellants will continue on the same 
bail pending the retrial. 

(9] Chundec J. — I agree. 

V.R.B. Be-trial ordered. 


A. 1. R. (37) 1960 Calootta 413 [C. N. 154.] 
HaBRIES 0. J. AND BACBAWAT J. 

Kanai Lal Dwary—Appellant v. The State. 

Criminal Appeal No. 311 ot 1919, D/- 20-2 1980. 

(a) Criminal P. C. (1898), Ss. 297, 164-Retracted 
confession—Evidentiary value—Direction to jury 
—Evidence Act (1872), S. 24. 

Meraly telling the jury that the retracted oonfosslon 
ol a co-aoouiod was ot little evidentiary value against 
a oo aooused is not sufficient. The jury should be told 
that its ovidontiary value is suoh that no oonvlotion 
could bo based upon It alone and that at most it oan 
only be regarded as a weak oorroboration of other evi- 
denoB - [Para 5] 

Annotation : (’49-Oom.) Criminal P. 0., 8. 161. 

s’ t - *®-Alan.) Evldonoa Aot, 

S« 24, N. 9* 

(b) Criminal P. C. (1898), S. 297-Test identifica¬ 
tion—Direction to jury—Evidence Act (1872), S. 9. 

A Judge ought to tell the jury that, If they arwat 
opinion that the ocouged and the witnesses had been 
In Court for hours before tbs test Identification, then 
they should attaoh no Importance whatsoever to the 
identification of the aoouied. Merely telling the inrv 
that they have to be satisfied and not making it olear 
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what they have to be satisfied about is not a euffioient 
direction upon a point ot this kind. [Para 11] 

Annotation: (’49-Com ) Criminal P. C., S. 297, N. 9; 
(46-Man.) Evidence Act, S. 9, N. 5. 

(c) Criminal P. C. (1898), S. 164 _ Statements 
made by witnesses at test identification— Admissi¬ 
bility-Evidence Act (1872), S. 145. 

It is usual (or a Magistrate to record statements made 
by witnesses at test identification parades. But that 
doss not mean that those statements are admissible in 
evidence. They are statements made under S. 164, 
Criminal P. C., to a Magistrate alter investigation has 
commenced. They are not confessional statements and 
are not recorded as such. That being so, they can only 
be admissible to contradict a witness and not as sub¬ 
stantive evidence. [Para 12] 

Annotation : (’49-Com.) Criminal P. C., S. 164, 
N. 10 ; (46-Man) Evidence Aot, 8.145, N. 5. 

Sudhansu Sekhar Mukherji and Sukumar Mxlra 

—lot Appellant. 

B. M. Sen — for the State. 

Harries C. J. —This is an appeal by one 
Kanai Lal Dwary who was tried by a learned 
Assistant Sessions Judge and jury upon a charge 
of daooity. The jury unanimously found the 
appellant guilty under S. 395, Penal Code, and the 
learned Judge agreeing with the verdict convioted 
the appellant under that section and sentenced 
him to five years’ rigorous imprisonment. It is 
from that conviction and eentenoe that the pre¬ 
sent appeal has been preferred. 

[ 2 ] The charge against Kanai was that he 
and others on 17th March 1949, committed dacoity 
in the house of one Durgadas Nandi at Kanchan- 
nagar. A number of dacoits are said to have 
broken into the house and looted cash and pro¬ 
perty to the value of Bs. 1300. 

[3] At the trial the faotum of dacoity was not 
contested and the only point at the trial was 
whether or not Kanai and four others who were 
standing thair trial, were amongst the dacoits 
and had been satisfactorily identified by the 
witnesses. The only other piece of evidenoe 
against the acoused was a confession by one Tej 
Bahadur whioh had been subsequently retracted. 

[4] Mr. Sudhansu Mukherji who has appear- 
ed on behalf of the appellant has oonfined his 
argument to the summing up of the learned 
Judge with regard to the evidence against h.s 

client. .... . . , 

[ 5 ] The learned Judge very rightly pointed 

out that the retraoted confession of Tej Bahadur 
was of little evidentiary value against the 
appellant Kanai. The learned Judge, I think, 
should have gone further than that and should 
have told the jury that the retracted confession 
of Tej Bahadur implicating Kanai was not evi- 
den^e upon which the jury could conviot Kanai. 
The implication of Kanai by Tej Bahadur was 
at most a oircumstance whioh the jury could 
take into account by way of assuring them of 
the truth of other evidence. In short, the retraot¬ 


ed confession of Tej Bahadur at most would 
only afford some weak corroboration of any 
other admissible evidence against the appellant. 
Merely telling the jury that the retracted con¬ 
fession was of little evidentiary value is not to 
my mind sufficient. The jury should be told 
that its evidentiary value is such that no con¬ 
viction oould be based upon it alone and that 
at most it can only be regarded as a weak 
corroboration of other evidence. 

[6] The only other evidence against the 
appellant Kanai wa3 the evidence of two wit¬ 
nesses—Abhoy and Jatin. Abhoy (p. w. 11 ) 
and Jatin (p. W. 10) stated that they were 
villagers who had recognised these two dacoits. 
Admittedly they did not know the appellant 
and their evidence of identification was sought 
to be corroborated by evidenoe relating to a 
test identification. 

[7] Kanai who was practically a one eyed 
man was pnt up for identification and it is 
said that he was identified by Abhoy and Jatin. 
Had the test identification been a satisfactory 
one there oan be no question that the identifi¬ 
cation of Kanai by these two witnesses at snob 
a parade would afford valuable corroboration 
of their evidenoe that they bad reoognised this 
appellant during the dacoity. However the 
evidence relating to this test identification is 
most unsatisfactory and it appears to me olear 
that as far as Kanai was concerned the teat 
identification was a farce. The learned Judge 
did warn the jury about the disquieting features 
of this test identification parade, but in my 
view he did not place the matter strongly 
enough to the jury. 

[8] The test identifioation parade was carried 
out by a Magistrate who is referred to as Radha 
Syam Babu in the summing np. In his evi¬ 
dence he stated that it had been reported to 
him by the polioe that Kanai and another 
aooused person had been in Oonrt for hours 
before the test identification and further that 
the two witnesses Abhoy and Jatin had also 
been in Court. If the acouEed and the witnesses 
had been in the same Court for some hours 
before the test identification parade then quite 
obviously the two witnesses would know that 
this practically one eyed man Kanai was alleged 
to have been in the daooity. 

[9] A test identification, when witnesses have 
already seen an aoou3ed person, is worth 
nothing at all and it appears to me, having 
regard to the admissions made by the learned 
Magistrate, that the witnesses must have seen 
this rather peouliar looking appellant before 
they were asked to identify him at the parade. 

[10] As I have said the learned Judge did 
warn the jury about this parade. But it ap- 
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pears to me that his warning was neither clear 
nor strong enough. Having mentioned the 
facts that I have stated the learned Sessions 
Judge observed as follows: 

“The witnesses came to Court between 11 a m. and 
12 noon and the identification took place at 5 p.m. 
Yoa are to consider if in view of the statement of 
Radhasbyam Babu, tbe Magistrate who held the test 
identification parade, that identifying witnesses had 
occasion to see the acco6ed Kanai end Niranjan before 
the test identificaticn parade. Yoq must bo satisfied 
on this pcint tefore yon can bold that reocgnition in 
test identification parade was correct and genuine.'* 

[Ill What the learned Judge meant by 
saying “you must be satisfied on thie point 
before you can hold” etc., is difficult to say. 
It appears to me that the learned Judge ought 
to have told the jury that, if they aooepted the 
learned Magistrate’s statement that the accused 
and the witnesses had been in Court for hours 
before the test identification, then they should 
attach no importance whatsoever to the identi¬ 
fication of the appellant who, as I have said, 
was a rather distinctive looking person, being 
practioally one-eyed. Merely telling the jury 
that they had to be satisfied and not making 
it dear what they had to be satisfied about is 
not to my mind a sufficient direction upon a 
point of this kind. The learned Judge should 
have made it oleat that if the jury were of 
opinion that the witnesses had seen the accused 
before the identification or were in any donbt 
about the matter, then the evidence as to the 
identification at the test identification parade 
should be rejeoted altogether and the jury 
Should further have been told that without 
evidenoe of a satisfactory test identification, 
their evidence of identification given in the 
witness box was worth little or nothing at all. 
It appears to mo that on the faots of this case 
the jury should have been very oarefully 
warned that it would be highly dangerous to 
accept the evidence of identification and should 
have been further warned that without suoh 
evidence the implication of Kanai by tbe 
retraoted oonfession of Tej Bahadur was to all 
intents and purporea worthless. The failure 
to make the position dear with regard to the 
test identification is to my mind moBt material 
and may well have led to a miscarriage of 
justioe in this oase. 

[lSl Mr. Sudhanau Mukherji also pointed 
out that the Magistrate who conducted the teat 
identification parade was allowed to give 
evidenoe as to what witnesses (old him when 
they identified a particular suspect. It is I 
know usual for a Magistrate to record state- 
ment3 made by witnesses at teat identification 

paradeB. But that does not mean that those 
'statements are admissible in evidence. They 


are statements made under S. 16 i, Criminal 
P. 0., to a Magistrate after investigation has 
commenced. They are not confessional state-! 
ments and are not recorded as such. That' 
beiDg so, they can only be admissible to con. 
tradict a witness. It is true that a statement 
was used to contradict one of the witnesses 
against Kanai, but the evidence was admitted 
by the learned Judge as if it was substantive 
evidence against the accused. The evidence 
should not be admitted in chief and should 
only be admitted for one purpose, Damely, to 
contradict tbe person who is alleged to have 
made a statement to the Magistrate. 

[13] Having regard to the failure of the 
learned Judge to warn the jury sufficiently of 
the unsatisfactory nature of the test identifica¬ 
tion parade, I think we are bound to hold that 
there was in this oase a misdirection on 
material matters whioh vitiated the verdiot. 

[14] The question arises what course should 
tbe Court follow having set aside the conviction 
and sentence. We could of course order a 
new trial. But having regard to the evidence 
in this case I do not think any jury could be 
asked to convict- upon suoh evidence. That 
being so, it appears to me that the proper 
oourse is to aoqaii the appellant. 

[ 16 ] In the result, I would allow this appeal, 
set aside the conviction and sentence and aqouit 
the appellant. The appellant who is on bail 
need not surrender to his bail and his bail is 
cancelled. 

[ 16 ] Bachawat J.—I agree. 

VRD - Appeal allowed. 


A. I. R. (37) 1980 Calcutta 418 [C. N. 155 ,] 
Harries C. J. and Baohawat J. 

Kalna Municipality — Plaintiff __ p et i. 
tioner v. Province of West Bengal — Defen. 
dant ■— Opposite Party. 

Reference No. 1 of 1919, D/- 1-3-1950, by Muniif 
Kalna, In S. C. C. Suit No. 847 of 1948. ’ 

(a) Provincial Small Cause Courts Act (18871 
S. 15 and Sch If, Art. 13 — Suit for recovery of 
municipal taxes-Jurisdiction ol Small Cause Court 
—Municipalities —Bengal Municipal Act (XV [ 15 ] 

A suit by a Municipality to recover arrears of taxes 
whioh are duo to the Municipality by foroe of a statute 
and not by reason of any interest in imm wable pro- 
perty is not a suit coming within Sch. II Art. 13 when 
the plaintiff merely olaims a money decree without 
olaiming any oharge given to it under 8.167, Bengal 
Munfolpal Aot, and the 8mall Cause Court will have 
jurisdiction to entertain and decide the suit by virtue 
°‘ S - 16 - [Paras 8 and 10] 

Tboaghbyvietue of 8. 167. Bengal Municipal Aot, 
the Municipality has a oharge on the holding InTeapeot 
of whioh the taxes axe olaimed, the Municipality ia an- 
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titied to recover them as a simple money-decree and is 
not bound to enforce its rights as a ohirge holder. 

[Para 9] 

(b) Civil P. C. (1908), S. 7-Jurisdiction of Small 
Cause Court to try suit if controlled by jurisdiction 
to execute decree. 

The mere fact that a Small Cause Court is debarred 
by S. 7 from executing a decree against immovable 
property doe3 not mean that it is also debarred from 
trying the suit inasmuch as the question of jurisdiction 
of the Court as to execution of a decree has no relevance 
whatever as to the question whether the Court has 
jurisdiction to try the suit. [Para 11] 

Annotation: (’44-Com.) Civil P. C., S. 7 N. 5. 


Bachawat J. — This is a reference by the 
Munsif of Kalna under 0 . 46, R. 6, Civil P. C. 
It appears that the Chairman of the Kalna 
Municipality claimed arrears of taxes from the 
Province of West Bengal and instituted a suit 
before the Munsif of Kalna who is invested with 
Small Cause Court powers. The suit was regis- 
tered as Small Cause Court Suit No. 347 of 1948. 
The plaintiff is olaiming Rs. 8-4-0 on account of 
arrears of taxes and he has prayed for a decree 
for the amount of the claim with costs and such 
other relief as he may be entitled to. 

[2l On 27th May 1919 the suit was heard by 
the learned Munsif. The learned Munsif had 
doubts as to whether the suit was cognizable 
by a Court of Small CaueeB. In that view of 
the matter he has made this reference. No one 


has appeared for either party on this reference. 

[3] The jurisdiction of the Court of Small 
Cauees is conferred by 8. 16 , Provincial Small 
Cause Courts Aot whioh reads as follows : 

“(1) A Court of Small Causes shall not take cogniz¬ 
ance of the suits specified In Sch. 2 as suits excepted 
from the oognizanco of a Court of Small Causes. 

(2) Subject to the exceptions specified in that sche¬ 
dule and to the provisions of any enaotment for the time 
being in force, all suits of a oivil nature of whioh the 
value does not exoaed five hundred rupees'shall be cog¬ 
nizable by a Court of Small Causes.” 

[ 4 ] Seotion 16 of that Aot reads as follows: 

"Savo as expressly provided by this Act or by any 

other enactment for the time beiDg in force, a suit 
cognizable by a Court of a Small Causes .hall not be 
tried by any other Conrt having jurUdiotion within the 
local limi's of the jurisdiction of the Court of Small 
Causes by which the suit is triable. 

[g] This suit is of a civil nature and its value 
does not exceed Bs. 6CO. It is therefore clear 
that unless this suit is a suit which is specified 
in sch. 2 to the Aot the Court of Small Causes 
haB jurisdiction to hear and determine the suit. 

[6l Questions have arisen in other High Courts 
a3 to whether any of the articles in Sch. 2, Provin¬ 
cial Small Cause Courts Act, bar the jurisdic 
tion of the Small Cauees Court in hearing and 
determining suits relating to taxes filed by 
municipalities. It was urged in several cases 
that Art. 13 of Sch. 3 , .’Provincial Small Cause 
Courts A6t, bars the jurisdiction of the Small 
Causes Court in such matters. That article bars 


the jurisdiction of the Small Causes Court from 
trying a suit respectively called malikana and 
hikk, or of oesses or other dues when the oesaea 
or dues are payable to a person by reason ol 
his interest in immovable property in an here¬ 
ditary offioe or in a shrine or other religions 
institution. 

[7j In dealing with this question, FazlAli J. 
in the case of Municipal Commissioners, Ranchi 
v. Mt. Mungia, A. i. r. (19) 1932 Pat. 220 : (139 
I. 0. 104) observed as follows : 

‘‘The first point to be determined is whether a 
Municipality has any such ‘interest in any immovable 
property’ as is referred to in Art. 13. Mr. Shiveahwar 
Dayal, who appears in support of the application, 
contends that the Municipality has no 'interest in im¬ 
movable property’ and clinches his argument by re¬ 
ferring to the fact that in case any of the holdings 
which were to bo sold are acquired by the Land Acquisi¬ 
tion Department the Municipality could notjolaim any 
share in the proceeds of the sale or the oomponsation 
that might be payable upon such acquisition. Now 
although I reoognise that the term ‘ interest ’ is wider 
than ' proprietary interest yet having regard to the 
context in which the expression is nsed, it is in my 
judgment difficult to hold (hat the municipality has 
any such Interest in the holdings situated within (he 
municipal area as is contemplated by the use of the 
expression in Art. 13.” 

[8] We reapeotfully agree with that observa¬ 
tion. In order that Art. 13 of 8oh. 2 may apply the 
plaintiff must be claiming certain due3 which 
are payable to him by reason of bis interest in 
immovable property. It is quite dear that the 
taxes which are being claimed by the plaintiffs 
municipality here are not being olaimed by 
reason of an interest of the municipality in the 
immovable property. The tax is due to the 
municipality by force of a statute, and not by 
reason of any interest of the municipality in the 
immovable property. 

[9] The learned Munsif in his letter of re- 
ferenoe has referred to s. 167, Bengal Municipal 

Aot which reads as follows: 

“The sum due on account of any rate under this 
Act from any person in respect of any holding shall, 
subject to the prior piyment of the land revenuo (if 
any) due to the Government or of rent (if any) dae lo 
a landlord under the Bengal Tenanoy Aot 1885, there¬ 
upon, be a first charge upon the said holding.” 

It is true that by virtue of that seotion the 
municipality has a oharge on the holding in 
respeot of whioh the municipality ia olaiming 
the rate. But the municipality is entitled to file 
a suit to reoover the money due to it and to 
ask for a simple money deoree. It ia n0 * ° ound 
to enforce ita rights as a oharge-holder. Whether 
it will be open to the municipality later on to 
enforce the oharge by a separate suit it ia not 
necessary for this Benoh to determine, ihe 
answer to that question will depend upon t e 
true construction of 0. 2, R. 2, Oivil P. 0., ana 
0 . 34, R. 14 of that Code. 
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[ 10 ] The 'jurisdiction of the Court will de. 
pend upon the allegations made in the plaint. 
"Here the only allegations made in the plaint 
are that a certain sum of money is due to the 
plaintiff municipality on account of arrears of 
arrears of taxes. The plaintiff is claiming a 
simple money decree to recover the arrears of 
taxes. It is to be noticed that in the plaint no 
referenoe has been made to s. 167, Bengal Muni¬ 
cipal Act. It is quite dear that the plaintiff 
municipality doeg not intend in this sait to en- 
force the charge which is given to them by 
s. 167, Bengal Municipal Aot. As the plaint 
stands it is a simple money claim and by reason 
of 8. I6i Provincial Small Cause Courts Aot, 
the Small Cause Court will have jurisdiction to 
entertain and deoide the suit. 

[ill The learned Munsif in his letter of re¬ 
ference has also referred to 8. 7, Civil P. 0., 
whioh t liter alia provides that so much of the 
body of the Code as relates to the execution of 
decrees against immovable property shall not 
extend to Courts constituted under the Provin¬ 
cial Small Oau3e Courts Aot, 1887. The learned 
Munsif seems to have been of the opinion that 
inasmuch as he is debarred from executing a 
deoree against immovable property he is also 
debarred from entertaining and deoiding the sait. 
In our judgment, the question of the jurisdiction 
of the Court as to execution of a deoree has no 
relevance whatsoever as to the question whether 
the Court has jurisdiction to try the suit. The 
learned Manaif has not been called upon at 
present to exeoute any deoree which may or may 
not bo passed by him. The only question at 
present before him is whether the suit whioh 
has been filed in his Court oan be proceeded 
with. 

tl 2 l In our judgment it is clear that the Court 
of Small Causes has jurisdiction to hear and 
determine the suit and we, therefore, direot that 
the Munsif do proceed with the suit before him. 

[ia] Harries C. J.—I agree. 

K - s • Answer accordingly. 


A. I. R. (87) 1930 Calontta 417 (0. N. 16 
R. P. Mookbrjee and Dab Gupta JJ. 

Corporation of. Calcutta—Complainant 
Petitioner v. Sub.Post Master, Dharamt 
Post-Office — Accused—Opposite Party. 
Criminal Revn. No. 878 ot 1948, D/-7th April 191 

rJ*\ ~ Calcut,a Municipal Act I 

s - 386 — Heading to section to be 
garded as preamble to it - Section 386 is attrac 

sto 1 ring ia Pulses limited by 
heading to such section-interpretation of Statut 

The headings prefixed to a seotion or a set of secti. 
in modern statutes are regarded as preambles to th 
I860 C/S8 & 64 


Factories, trades aDd 
must be held that S. 
reference to storing in 
those which are limited 
the sub-heading. 


sections. It is now a settled rule that the function of 
preamble is to explain what is ambiguous in the enact¬ 
ment and it may either restrain or explain it as best 
suit3 the intention. On the plain reading of S. 386 
that section is not of geDeral application. Even if there 
be any doubt as to the proper effect and scope of the 
soction, the Court has to refer to the special heading 

places of public resort " and it 
386 will be attracted not with 
every premises, but only in 
by the description given by 
[Para3 4 and 5] 

(b) Interpretation of Statutes — Provisions clear 
and unambiguous — Court has nothing to do with 
their reasonableness or otherwise — Two.meanings 
possible — Reasonable intendment woufd be more 
acceptable. 

If the provisions are clear and unambiguous, a Court 
of law has nothing to do with the reasonableness or 
unreasonableness of euch etatutory provisions, except 
so far as it may help it in interpreting what the legis¬ 
lature has eaid. But while interpreting a provision in 
a statute when two meanings are po;aiblo, and one of 
the interpretations is neither convenient nor reason¬ 
able, then euoh intendment as would make the provi¬ 
sion reasonable and just, would be more acceptable 
than the other. [ Para 5] 

(c) Municipalities — Calcutta Municipal Act (III 
[3] ot 1923), S. 386 — Statute providing (or license 
for canying on trade-Consideration whether per¬ 
son concerted earned profit irrelevant-Storing of 
grain in certain premises by Post and Telegraphs 
Department for benefit of employees without license 
—Section 386 attracted. 

In taxing statutes, as under the Income-tax Aot, 
where the making of profits makes a person liablo for 
the tax, ‘ trade ” must always be considered in the 
context ol earning profits But where a statute provides 
for a license or a permit being taken out for carrying 
on a business or a trade it is neither necessary nor 
relevant to oonBider whether the persons conoerned 
actually earn a profit or even intended to make a pro- 
fit ont of the trade or carried on the buainess from 
some motive or other for benefiting the publio or a 
section thereof by selling at a loss. In enacting 3 386 
the intendment of the legislature was to regulate and 
restnot, for the sake of health and convenience of the 
publio, storing of pattioular artiolea meant to be utilised 
for trade. Where the Post and Telegraphs Department 
of the Government stored grains in a certain premises 
for the benefit of the employees of that Department 
without taking a llcocse: 

Held, that S. 388 wab attracted. [Paras 7 and 8] 
, J d ) Municipalities _ Calcutta Municipal Act (III 
[3] of 1923), S. 386 — Crown bound by statute if ex¬ 
pressly named or by necessary implication-Crown 
not named in Act and hence not bound by S. 386. 

When the Orown is expressly named In a particular 
statute the Crown Is bound thereby. If it were mani. 
ett in the terms of the statute that it was the inten¬ 
tion of he legislature that the Crown should be bound 
the result would be the same as if the Crown had been 
expressly named. This principle has not been limited 
only to provtsions aflaoting rights to property of Crown. 
Henoe the Orown Is not afleoted by the provi-ions <wn- 

£2, *» V” 1 Munfeipal fiSRiS 

besatd that by neoesaary implication the Crown ia 
bound by this seotion of the Aot. Henoe where ths 
storing and sals are by and nn behalf ef the Central 
Government, as the Crown Is not «prSly named in thl 
Calcutta Municipal Act the Crown £ ^t bsund by & 
provisions of S. 886 : A. I. R. (34) 1947 P. 0. 84, Foli 

[Paras 9,19 and 14J 
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N. K■ Basu and Pashupati Ghost— for Petitioner. 

P. B. Mukherjee and N. C. Talukdar 

— for Opposite Party. 

Order. — This rule was issued against an 
ordtr of acquittal passed by the Municipal Magis¬ 
trate, Calcutta and raises some very important 
questions of law. 

[2j A complaint was filed on behalf of the 
Corporation of Calcutta against the opposite party 
station inter alia that premises No. 43, Dbaram- 
tola Street, Calcutta was being used or permitted 
to be used as grains, flour and atta ebop with- 
out taking out a license for the year 1945-46 under 
B. 36G, Calcutta Municipal Act. Summons was 
accordingly issued against the opposite party. 
The learned Magistrate by bis order dated 1st 
March 1946 held that the storing of grains in 
the premises was by the Post and Telegraphs 
Department of the Government for the benefit 
of the employees of that Department, and not 
for trade, and to that purpose could not be 
taken to be “storing" as contemplated under 
6.36G (l) (a), Calcutta Municipal Act; and that 
the prciecution was also bad in law as the rele¬ 
vant provisions could not bind the Crown. The 
Magistrate accordingly acquitted the accused of 
the charges. 

[ 3 ] Mr. Basu appearing on behalf of the Cor¬ 
poration contends that 8. 886 read with 8cb. 19, 
Calcutta Municipal Act, is attracted if any one 
of the different items mentioned in the Schedule 
ate stored, irrespective of the fact whether such 
storing is for purposes of trade. 

[ 4 ] Chapter 26 , Calcutta Municipal Act, is 
headed as for "Inspection and Regulation of 
premises, and of factories, trades and places of 
public resort." This chapter is sub-divided into 
two parte. Sections 380 to 384 are under the sub¬ 
heading ‘ Premises generally.” Sections 386 to 
391 are under the sub-beading "Factories, trades 
and places of public resort." It is contended on 
behalf of the Corporation that the provisions of 
S. 866 are to be interpreted without any reference 
to tLe sub-heading "Factories, trades and 
places of public resort.” This contention 
cannot be upheld. The headings prefixed to a 
section or a set of eeotions in modern statutes 
are regarded as preambles to those sections. It 
| iB D0W a settled rule that the function of the 
'preamble is to explain what is ambiguous in 
the enactment and it may either restrain or ex¬ 
plain it as bestsuits the intention. In re Carlton, 
(1946) cb. 372: 114 L. J. cb. 289; citing Corpo¬ 
ration oj the City 0 / Toronto v. Toronto Fail 
way Co., (1907) A. 0 . 316 at p. 824 : (76 L. J. 

P. C. 67). . , 

[6] On an examination of S. 885 and those 

follow it, it is clear that each one of those sec¬ 
tion relates to either factories, trades and places 


of public resort. If the provisicns of 8. 886 are- 
not taken to be limited and applicable only to 
factories, trades and places or public reEOrt tbe t 
result would be that whenever anything isstor- 
ed, however small the quantity and for what¬ 
ever purpose such storing may be made, a 
license will have to be taken out: Every house¬ 
holder must then take out a licence for keeping 
in his house even small quantities of articles for 
ordinary and daily use—an interpretation whioh 
is neither reasonable nor can be deemed to be 
convenient to the society at large. If the provi-J 
sions are clear and unambiguous, a Court of- 
law has nothing to do with the reasonableness 
or unreasonableness of such statutory provisions,, 
except so for as it may help it in interpreting 
what the legislature has said. (Cooke v. Charles 
A.Vogeler Co.,( 1901) A.C. 107- But while interpret¬ 
ing a provision in a statute when two meanings 
are possible, and one of the interpretations is 
neither convenient nor reasonable, then such in¬ 
tendment as would make the provision reason¬ 
able and just, would be more acceptable than 
the other. Coke on Littleton 97A. In our view, on 
the plain reading of S. 886 that section is not of 
general application. Even if there be any doubt 
as to the proper effect and scope of the section, 
we have to refer to the special heading "Facto¬ 
ries, trades and places of public resort" and it 
muet be held that S. 886 will be attracted not 
with reference to storing in every premises, but 
only in those which are limited by the desccip- 1 
tion given by the sub-heading. 

[6] It is conceded that grains etc., in the pro¬ 
misee are stored. But it is contended that suob 
etoring is not for purposes of trade, inasmuoh 
as, these articles are meant for distribution 
amoDget (be employees of a particular Govern¬ 
ment Department at concession rates and such 
transactions, it is argued cannot be deemed to be ■ 
in course of trade or business. ‘Trade’ in ite 
primary Eenee means the exchange of goods for 
goods or goods for mcney. Reference is made 
to the Municipal Commissioners of Barnagore 
v. Barnagore Jute Factory Ltd., 41 0 . W. N. 
662: (a. I. R. (-24) 1937 Cal. 824) as an authority 
for holding that trade must always oonnote 
transactions with a view to earn profit only. Id 
the case cited above 8. 123, Bengal Muncipal 
Act (Bengal Aot xv (16) of 1982) read wiUi 
cl. 1 of Bcb. 4 of that Act, fell to be considered. 

Clause 1 is in the following terms: 

“Company transaotiDg business within the Mumol - 
palily for profit or as a benefit of society. 

The test to be applied in that case was whether 
the concern transacted any business for pron 
or not." This case, therefore, is no direct authori¬ 
ty for the wider proposition that trade must 
always mean a transaction for profit. 
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[7l In Burmah Shell Oil Storage £ Distri. 
buting Co. v. Bawrah Municipality, 40 
C. W, N. 766 : (A. I. B. (23) 1936 Cal. 477) thig 
Court has ocoasion to consider s. 176, Cal¬ 
cutta Municipal Act, whioh requires a license 
to be taken out by a person who carries on a 
profession, trade or calling indicated in Sch. VI of 
the Act. Jack J. observed that though "trade" 
under S. 175 is used in it3 ordinary sense viz., 
exchange of goods for money or goods for goods 
with the object of making a profit, a statutory 
provision for taking out a licence is intended 
to control the carrying on of a trade simpliciter 
and is not meant to be a tax on the profits. In 
taxing statutes, as under the Income-tax Act, 
where the making of profits makes a person 
liable for the tax, “trades" must always be con¬ 
sidered in the context of earning profits. But 
where a statute provides for a license or a per¬ 
mit being taken out for carrying on a business 
or a trade it is neither necessary nor relevant 
to consider whether the persons concerned act¬ 
ually earn a profit or even intended to make a 
profit out of the trade or carried on the business 
from some motivo or other for benefiting the 
publio or S'notion thereof by selling at a loss. 
The word trade ” is one of a very general 
application, and must always be considered 
along with the context in whioh it is used. Hals, 
bury, Laws of England, vol. 82 pp. 309 - 4 . 

[8] In the case now before us the intendment 
of the Legislature was-to regulate and restriot. 
for the sake of health and convenience of the 
publio, storing of particular articles meant to be 
utilised for trade. So far as the particular pro. 
visions are concerned, it is immaterial whether 
the persons storing intend to or aotually derive 
profit or not. The primary and dominant pur¬ 
pose of the statute is to be taken into considera¬ 
tion. In this view, it must he held, on the facts 
admitted, that the articles were stored for trade 
and accordingly 9. 866, Oaloutta Municipal Aot! 
is attracted unless its application is otherwise 
barred. 

[9] It is urged on behalf of the opposite parly 
that the storing and sale in this oase or by and 
on behalf of the Central Government and as the 
Crown is not expressly named in the Oaloutta 
Municipal Aot the Crown is not bound by the 
provisions. Reference is in this connection made 
to Province of Bombay v. Municipal Corpora - 
tion of the City of Bombay, 78 I. A. 271: U.i.r. 
(84) 1947 p. o. 84) whioh overruled the judgment 
of the Bombay High Court reported in Province 
of Bombay v. Municipal Corporation of the 
City of Bombay, i.l.b. (1914) Bom. 96 at p. 101: 
(A. I. B. ( 81 ) 1944 Bom. 26). In this oase the 
Bombay Corporation had under 8 b. 229 (i) and 
266 , City of Bombay Municipal Aot, 1888 (the cor¬ 


responding sections of the Calcutta Municipal 
Act, Bengal Act III [9] of 1923 being Es. 244 and 
252) attempted to lay watermains along Antop 
Hill Road, the property in which road belonged 
to Government. The test to be applied for 
deciding whether the Crown is bound by a statute 
or not, was held to be in no way different in the 
case of the Indian Legislature from that which 
has long been applied in England. It is incon¬ 
trovertible that when the Crown is expressly 
named in a partioulac statute the Crown is 
bound thereby but difficulty arises when it has 
to be ascertained whether the Crown is bound 
by "neoessary implication?." The Judicial Com¬ 
mittee also held that if it were manifest in the' 
terms of the statute that it was the intention of 
the Legislature that the Crown should be bound 
the result would be the same as if the Crown 
had been expressly named. 

[ 10 ] On behalf of the Bombay Munioipal Cor. 
poration, it had also been oontended before the 
Judicial Committee that whenever a statute is 
enacted “for the public good" the Crown, though 
not expressly named, must be held to be bound 
by its provisions and as the Aot was manifestly 
intended to secure public welfare it must bind 
the Crown. Though this proposition is supported 
by early authority and is to bo found in Bacon’s 
Abridgement and other text boobs the Judioial 
Committee held that that view could not now 
be regarded as sound, except in a strictly 
limited sense. Reference was made to Gorton 
Local Board of Health v. Prison Commit, 
stoners (1901) g k. b. 165 (n) and the Attorney - 
General v. Hancock. (1940) 1 K. b. 427 : ( 1940-1 
ALL E. B. 32) as instanoes where the Crown 
was held not to be bound although the statute 
in question was dearly for the publio benefit. 
Their Lordships further observed as follows : 

“ Their Lordships prefer to say that tho apparent 
purpose of the statute is one elemont, and may be an 
important element, to be oonaidered when an intention 
to bind the Crown is alleged. If it oan bo effirmod that, 
at the time when the Btatute was passed and received the 
royal sanotlon, It was apparent from its terms that Its 
bonefioient purpose must be wholly frustrated unless the 
Crown wero bound, then It may bo Inferred that the 
Crown has agreed to be bound, Their Lordships will add 
that when the Court Is asked to draw this inference, it 
must always be remombered that that, if it be the In¬ 
tention of the Legislature that tho Crown shall be bound, 
notniog Is easier than to say so in plain words." 

The distinction mode in Scottish oases, between 
property held jure corona and other property 
of the Crown, was further held as not to have 
been adopted in England and does not seem to 
their Lordships to be in accordance with a body 
of English authority which, where an ancient 
dootnne of the oommon law of England is in 
question, ought in their Lordships* opinion to 
prevail. The law of England and of India 
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was held to be the same, and their Lordships 
could find no reason to say by necessary impli. 
oation the Crown was bound by the relevant 
sections of the Bombay Municipal Aot. 

[ 11 ] Mr. Basu appearing on behalf of the 
petitioner Corporation contends that the case 
before the Judicial Committes as also the dssi- 
sions the Hornsey Urban District Council v. 
Hennell (1902) 2 k b. 73 : (71 l. 3. k b. 479) 
and Attorney-General v. Hancock, (1940) 1 K.B. 
427 : (1910-1 all E. R. 82) refer to instances — 
where the relevant statutory provisions inter, 
fered with the right to property of the Crown 
but in the case now before us there is no ques- 
tioa of any interference with any right to pro¬ 
perty. The provisions under consideration 
require certain licenses to be taken out ; these 
provisions, it is urged do not in any way affect 
rights over property or prerogative of the 
Crown. No doubt tbi3 aspect of the question 
was not argued before the Judicial Committee 
in the Province of Bombay v. Municipal Cor¬ 
poration of the City of Bombay, 73 I. \. 271 : 
(A. I. R. (34) 1947 P. G. 34). Our attention is 
particularly drawn to the observations in Attor¬ 
ney-General v. Hancock, (1910) 1 K. B. 427 at 

p 439: (1940-1 ALL E R. 32): 

“The Rule is now well written and dear that if an 
Aot of Parliament when otherwise divest the Crown of 
its property, rights, interest or prerogative, it is not 
to be construed as applying to ths Crown unless the 
Crown has been mentioned either expressly or by neces¬ 
sary implication.” 

It is further pointed out that the relevant pro¬ 
visions of the Calcutta Municipal Act which are 
now before U3 for consideration only deal with 
the mode or manner of carrying on a business 
or trade and not with the carrying on the busi¬ 
ness itseif. 

[12] Although this particular line of argu- 
ment nowadvanoed before us wasnot considered 
by ths Judioial Committee, its decision, however, 
is in very general terms and is not in any way 
limited to proceedings affeoling rights to pro- 
perty or prerogative of the Crown. The judicial 
Committee oarne to the conclusion as stated 
above without making any distinction between 
provisions affecting rights to property or other- 
wise. It was laid down that the law is not in 
any way different in the case of Indian Leg.s- 
lation from that whioh has long been applied 
in England. If we analyee the various decisions 
of the English Courts, it will be apparent that 
the principle has not been limited to provisions 
affecting rights to property only. One of the 
cases in point is Cooper v. Hawkins, (1904) 2 K. B. 
164: (73 L. J. K. B. 113). The question in issue in 
this case was whether regulations regulating the 
speed of locomotives within certain areas applied 
to the running of a looomotive owned by the 


Crown and driven by a servant of the Crown 
or Crown service. Lord Alverstone 0. J. referred 
to his early observations in Hornsey Urban Dis¬ 
trict Council v. Hennel, (1902) 2 K. B. 73 : (71 
L. J. K B 479) and applying the same tests to 
the faots of the later case, held that the regula. 
tion3 did not affeot the Crown. In Cooper v. 
Hawkins, (1904) 2 K. B 164 : (73 L J. K. B. 113) 
(Supra) the provisions affected the mode or 
manner of running a looomotive and did not 
affect any property belonging to the Crown. The 
observations of Lori Alverstone C. J., and Wills 
J. make it abundantly clear that the Crown is 
not orainarly bound by statutory provisions and 
the question of right to property is not a deter¬ 
mining factor. 

[131 In our view, the decision by the Judicial 
Committee in the Province of Bombay v. Muni- 
cipal Corporation of the City of Bombay, 73 
I. A. 271 I (A. I. B. (34) 1947 P. C. 84) must be 
taken to be an authority on the general question 
as to when the Crown is bound by statutory 
provisions. Decisions given by the Judioial Com¬ 
mittee are binding on us and it is not open to 
this Court to go into the reasons or tho absence 
of reasons supporting the decisions of the Judicial 
Committee. 

[14] Had the question been res integra and 
had it been open to us to consider the question 
untrammelled by a deoision of the Judioial Com¬ 
mittee we might have considered the reason¬ 
ableness and propriety of applying the principles 
as enunoiated by the English Courts and also 
how far they should be applied to Indian oondi. 
tions. For some years past, the position of the 
Crown with regard to liability and procedure 
has been considered by the lawyers in England 
as being “antiquated and absurd as contrasted 
with that of ordinary individuals’' and reform 
in this respect ha3 been considered to be long 
overdue. The directions given by Lord Birken¬ 
head L. C. in 1921 and Lord Haldene L. C. in 
1924 , may be referred to in this connection. With 
the growing nationalisation of industries and 
the Government itself undertaking trade and 
commerce, the question has a33umed greater im. 
portance. The Courts, however, are not concerned 
with the policy underlying such legislation or 
reform: we are only to apply the law as it stands. 
As stated already we are bound by tho deoision 
of the Judicial Committee an 1 we must hold 
that the Crown i 3 not affeoted by the provisions 
contained in 8. 421, Calcutta Municipal Aot, as 
it cannot bs said that by necessary implication 

the Crown i 3 bound by this Seotion of the Aot. 
This Rule must accordingly be discharged. 

[16] On behalf of the petitioner Corporation 
we have been moved to grant a certificate under 
3.205, Government of India Aot. Section 205 re- 
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fera only to oases involving substantial question of 
law as to the interpretation of the Government 
of India Act or any Order in Council made 
thereunder, or of the Indian Independence Act 
or of any Order made thereunder. Questions of 
law raised and decided in the appeal now before 
us do not touch any of the Act9 or Orders re¬ 
ferred to in S. 205 of the Act. Certificate is 
accordingly withheld. 

D.h. Rule discharged . 


A. I. R. (37) 1930 Calcutta 421 [C. N. 157.] 
K. 0. Chcjnder and Guha JJ. 

Corporation of Calcutta — Complainant — 
Petitioner v. Bhupal Chandra Sinha and 
another — Accused—Opposite Party . 

Criminal Revn. Nos, 723 and 724 of 1949, D/- 
15-12-1949. 

(a) Criminal P. C. (1898), Ss. 435 and 439 — Pro¬ 
ceeding under S. 421, Calcutta Municipal Act, if 
one before criminal Court—Municipalities — Cal¬ 
cutta Municipal Act (III [3] of 1923), S. 421. 

Aproceeding under S. 421, Calcutta Municipal Act, 
Is a proceeding before a Criminal Court within the 
meaning of S. 435. And the High Court has jurisdic¬ 
tion to revise an order under S. 421 or the oog- 
nate sections by the Municipal Magistrate of Caloutta. 

[Paras 3 and 4] 

Annotation : (’49-Com.) Cr. P. C., S.436, N. 7. 

lb) Municipalities — Calcutta Municipal Act (III 
[3] of 1923), S. 421—Order against Crown—Crown 
—Statute binding. 

Ordinarily the Crown may not be bound by a Statute 
and the test is whether expressly or by necessary 
implication in that particular Statute the Crown has 
been bound. The apparent purpose of the Statute is 
one element, and may be an important element, to bo 
considered when an intention to bind the Crown is 
alleged. If it can bo affirmed that, at the time when 
the Statute was passed and received the royal sanction, 
it wa3 apparent from its terras that its beneflclent pur¬ 
pose must be wholly frustrated unless tbo Crown were 
bound, then it may bo inferred that the Crown ha 9 
agreed to bo bound. 

Where sevoral maunds of whole-barley were seized 
from the Government Stores and the finding of tho 
municipal Magistrate was that these were unwholesome, 
unfit for human consumption and also injurious to 
pnblio health : 

Held, that the Crown was by necessary implication to 
be considered as bound and the municipal Magistrate 
had full jurisdiction to order the destruction of the 
unwholesome barley. [Paras 2 and 6] 

N. K. Basu and Pashupati Gho*—toz Petitioner. 

/. M. Banerjea — for Opposite Party. 

Order.—These two. rules were issued at the 
instanoe of the Corporation of Caloutta in two 
oases in which two managers of Govt. Stores 
were proceeded against before the municipal 
Magistrate of Calcutta under 8. 491, Caloutta 
Municipal Aot—Aot ill [8] of 1993 . 

[ 2 ] It appears that several maunds of whole. 
| barley were seized from these two Government 
IStoreB and the finding of the learned Magistrate, 
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after an elaborate discuesion of all the evidence, 
is that these were unwholesome, unfit for human 
consumption and also injurious to public health. 
The learned Magistrate however, felt himself 
bound by two decisions, namely, the decision of 
the Judicial Committee in the case of The Pro¬ 
vince of Bombay v. Municipal Corporation of 
the City of Bombay, 73 I. A. 271 : (A. I. R. (34) 
1947 P. c. 34) and that of this Court in the case 
of The Corporation of Calcutta v. Sub-Post 
Master, Dharamtolla Post Office, being cri. 
Revn. No. 878 of 1948, d/- 7-4.1949 : (A. I. P. (37) 
1950 Cal. 417), by our learned brothers Rama 
Prosad Mookerjee and K. C. Da3 Gupta JJ. 
The Magistrate following those two decisions 
held that he had no jurisdiction to order des¬ 
truction by the Calcutta Corporation of these 
unwholesome barley which it appears he would 
himself have gladly otherwise ordered. 

[3] Mr. Banerjea appearing on behalf of the 
opposite parties has put forward the argument 
that this Court has no jurisdiction to sit in revi¬ 
sion over a Magistrate’s order under S. 421, 
Calcutta Municipal Aot. It appears that this 
point was raised by the Advocate-General of 
Bengal in the case of Messrs. Sir Abdulla 
Harun i£ Co. v. Corporation of Calcutta in 
Ori. Revn. NO. 679 of 1948 : (A. I. R. (37) I960 
Oal. 36:51 or.L.j. 316) and there was a difference 
of opinion between our learned brothers Rama 
Prosad Mookerjee and K. C. Das Gupta JJ. 
Rama Prosad Mookerjee J. was of the opinion 
that there was no force in the contention that a 
proceeding under 8.431, Calcutta Municipal Act, 
is not revisable under Ss. 436 and 439, Criminal 
P. 0. Our learned brother K. 0. Das Gupta J. 
was of the contrary opinion. Unfortunately, as 
the oaso was decided on another point this was 
not placed before a third Judge ; so we do not 
have any conclusive authority of this Court. Wo 
have therefore, paid our utmost attention to this 
point and we are unable to acoept the argument 
of the learned Advocate-General adopted by 
Mr. Banerjea before us. We are olearly of opi¬ 
nion that a proceeding under s. 421, Calcutta 
Municipal Aot is a proceeding before a oriminal 
Court within the meaning of 8. 436, Criminal 
P. 0. It is obvious that under S. 435, Criminal 
P. 0. an executive act cannot be revised by 1 
this Court. The section itself iB clear and there¬ 
fore, we do not cite any authorities. The section 
itself says that it muBt be the proceeding of "a 
oriminal Court”. So, the whole question is 
whether, when aoting under 8. 421, Caloutta 
Municipal Aot and like seotions, the municipal 
Magistrate is a oriminal Court or not. The 
Looal Government whioh appoints the municipal 
Magistrate under the Municipal Aot is only 
authorised to do so under s. 631, Whatever 


Calcutta Corpn. v. Bhupal Chandra 



422 Caloutta Calcutta Corpn. 

other powers a Magistrate acting under the 
Criminal Procedure Code or under any other 
law may have, a Magistrate appointed a muni- 
cipal Magistrate under S. 531 may be appointed 
only "tor the trial of offences against this Act," 
that is to say, the Calcutta Municipal Aot, "and 
the rules and bye-laws made thereunder''. It 
is definitely stated that such Magistrates shall 
be called municipal Magistrates and then 
provision is made for their pay, pensions, 
leave, salary etc., and how this i3 to be realised 
from the Caloutta Corporation. It lays down 
that eaoh of such Magistrates shall have juris, 
diction over the whole of Calcutta. Therefore, 
a Municipal Magistrate can only be appointed 
for one purpose and one purpose alone, namely, 
trial of offences and where the Act imposes 
upon the Municipal Magistrates certain duties 
it mu3t be in accordance with the purpose for 
which he is appointed and, therefore, all the 
sections in which the Municipal Magistrate is 
asked to do something are necessarily to be 
interpreted as seotions dealing with cases of 
offences. 

U1 Mr. Banerjea has drawn our attention to 
8. 488 of the Act in which certain offences are 
made liable to penalty by way of a fine. An 
offence is au act which is made punishable and 
punishment need not be only of fine or impri¬ 
sonment. There may be other methods of 
punishment, namely, destruction, demolition 
etc. Therefors, the fact that in 8. 488 of the 
Act provision is made for punishment with fine 
of certain offencee does not go to show that 
when penalising other acts by order of destruc¬ 
tion at the cost of the party, of demolition etc., 
the Municipal Magistrate is exercising any 
power or function outside the Caloutta Muni¬ 
cipal Act. There is no provision for appoint¬ 
ment of a Municipal Magistrate as executive 
officer. As these are powers or functions 
exercised under the Act itself and as under the 
Act he can only be appointed for the trial of 
offences these proceedings before him are for 
trial of offences and therefore, when trying 
Bush offences he is a criminal Court and as he 
is a criminal Court, 8. 495 applies and this 
Court has the power to oall for records etc., 
and interfere under S. 439, Criminal P. C. We 
ar of opinion, therefore, that there is no 
substance in the contention that this Court has 
no jurisdiction to reviee an order under 8. 421 
or the cognate sections by the Municipal Magis¬ 
trate of Calcutta. 

[5] We, therefore, now enter into the main 
point. The learned Magistrate in the present 
case unfortunately did not see the difference 
between the case then before our learned bro¬ 
thers Rama Pro3ad Mookerjee and K. C. Da3 
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Gupta, JJ.. namely, Corporation 0 / Calcutta v. 
Sub-Post Master, Dharamtolla Post Office 
cri Revo. NO. 378 Of 1948 : (a.I.B. (37) 1950 
cal. 417) and the present case. The law is 
clear since the decision of the Judicial Com- 
mittee in the case of the Province of Bombay v. 
Municipal Corporation of the City of Bombay, 
73 I. A. 271 : (A.I.R. (34) 1947 P. C. 34) that 
ordinarily the Crown may not be bound by a 
Statute and the test is whether expressly or by 
necessary implication in that particular Statute 
the Crown has been bound. In the particular 
case then before them which was a case of not 
taking out a trade license by the Central 
Government, their Lordships Rama Prosad 
Mookerjee and K. 0. Das Gupta JJ. came to 
the conclusion that neither expressly nor by 
necessary implication could it be said that the 
Crown was intended to be bound by suoh a 
seotion of the Caloutta Municipal Aot whioh 
required such a license to be taken out. The 
Judioial Committee deoision itself lays down 
the criterion when it may be said that by 
necessary implication the Crown is made bound 
in a particular Statute. It may be said here 
that in this Statute either under 8. 421 or under 
other cognate seotions relating to public health 
the Crown had not been bound. The Crown 
will be bound if by necessary implication it i9 
to be held that the Crown is bound. In the 
Judicial Committee deoision this is the test 
that was formulated by their Lordships : 

“Their Lordships peeler to say that the apparent 
purpose of the Statute is one element, and may be an 
important element, to be considered when an intention 
to bind the Crown Is alleged, It it can be affirmed 
that, at the time when the Statute was passed and 
received the royal sanction, it was apparent from its 
terms that its beneficient purpose must be wholly 
frustrated unless the Crown were bound, then it may. 
be inferred that the Crown has agreed to be bound." 

These words of the Judioial Committee will 
dearly show the distinction between the present 
group of cases and the group of cases with 
whioh our learned brothers were dealing. Cases 
of this nature whioh safeguard the publio health 
of the biggest City in the East are under the 
powers given to the Corporation of Caloutta 
to preserve the publio health by destruction of 
diseased animals or of unwholesoms food, by 
removal of congestion or causes thereof eto., 
and of other things whioh interfere with proper 
health and sanitation. This is the fundamental 
object of the existence of a Municipality. If 
in cases of this nature the Orown is left free to 
sell or otherwise distribute injurious food or, 
as Mr. Basu has very rightly said, ‘ poison the 
whole of the City of Caloutta with unwholesome, 
unsound barley or other food" then it oannot 
but be said that it will be almost useless to 
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anact sections to prevent such act and to create 
a Municipal body. The entire good work of 
the Corporation of Calcutta can be frustrated 
if the Crown is guilty of such aot3 as have haen 
proved in the present case before the Msgis. 
trate, to have been done by thsss twa Govern¬ 
ment Ration shops. According to the test laid 
‘down by the Judicial Committee we are of 
'opinion that in the present case, anl in cases 
|of this nature, the Crown is by necessary 
•implication also to bs considered as bound. 
The Crown cannot evade its own responsibility 
to obey auoh laws of health which are funda¬ 
mental if a Municipality 13 to function properly 
and if the Crown violates the same it has to bs 
made to observe auoh laws by means of 
Magisterial action. Under the circumstances 
we are of opinion that the Municipal Magistrate 
had full jurisdiction in the present case to order 
the destruction of the unwholesome barley. 

[6] Mr. Banerjea ha3 urged before us that 
his clients had many objections about the mode 
of seizure of th9 articles eio. but it appears from 
the judgment of the Maaioipal Magistrate that 
these points were not urged before him, It is 
possible that Me. Banerjea'a olients relyiog 
upon the suppose! immunity from an action in 
-euoh oases of the Crown might not have raised 
ihess points fully before the Court at the time 
of argument aB not necessary. 

[7J We, therefore, set aside the order of the 
. Municipal Magistrate and remand the oase baok 
to him for decision on the other points exoept 
the points of uawholesomeness of the barley 
and of jurisdiction whioh have been fiaally 
deoidei here and then pass such orders as he 
*nay bj entitled to pass in law. 

y.R.B, Case remanded. 


1.1. R. (37) 1930 Calcutta 423 [ 0 . N. 158 .] 

Roxburgh J. 

Sarat Chandra Siihukhan and others — 
Petitioners v. Corporation of Calcutta and 
another — Opposite Party. 

Criminal Revo. Noi. 942, 1020 and 1021 of 1949, 
•D/. 10 1 1950. 

(a) Municipalities— Calcutta Municipal Act (III 
*£3] of 1923), S. 421 — Order under, for destruction 
—Persons affected by order, if should be heard. 

A Superintendent of Police purchased from different 
oontraotora oartain quantities of mustard oil for purpose 
of sale in a ration shop. 0a analysis ha found it to be 
adulterated and, therefore, he moved the Municipal 
Magistrate for orders aider S. 421 informing the con¬ 
tractors oonoernsd of the proceedings. The oontraotors 
appeared before the Magistrate but he refaied to hear 
them on the ground that the only person entitled to be 
beard unlor S. 421 is the person in whose possession 
the adulterated food is found : 

Beld t that in the peaallar oiroumstanoas of the oase 
4he Magistrate ought to have heard the oontraotors and 


Calcutta 423 

allowed them to produce evidence regarding the quality 
of the oil before passing an order of destruction. 

(Para 3] 

(b) Criminal P. C. (1833), S. 439 — Order under 
S. 421, Calcutta Municipal Act, isrevisable —Munici¬ 
palities — Calcutta Municipal Act (III f3] of 1923), 
3. 421 : A I It. (37) 1950 Cal. 421, Rel. on: .VI.R. (14) 
1927 Cal. 509. Ezpl. (Paras 4 and 6] 

Annotation : ('43 -Cdti.) Criminal P. C, S. 433 N. 3, 
In No. 942119 : 

Dibabrata Muk'iirjee anl Samhhunath Banerjee 
(Sr.) — for Petitioner. 

./. If. Baurjw — for the G:vwo- 

Anil Chandra Roy Choadhury ati Sunil fCivnir 
Basu — for Opp>5:ta Party. 

In No. 1020149 : 

Debabrata Mukherjee and Pumendu Sckhar 0asu 

— for Petitioner. 

J. M. Binirjtt — for the Crown. 

Mono nyhan Mukherjee — for Opposite Party, 

In No. 1021149 : 

Debabrata Mukherjee and Ranjit Kumar Bvitrj't 

— for Petitioner. 

J. M. Banerjee — for the Crown. 

A joy Kumar Bam — for Opposite Party. 

Order.—These are three rules against orders 
passed by the Municipal Magistrate unier 
S. 4-21, Calcutta Municipal Aot. Tuey relate to 
a large quantity of mustard oil whioh the 
Superintendent of Polios, 24 Pargaaas, par. 
chased from different contractors and had for 
sale to the m unbars of police force under him 
in a ration shop. Toe only reasoQ that there are 
three separate oases is that the total quantity 
of oil with the Superintendent was divided up 
awarding to the contractors from whom he had 
bought it. Nevertheless thoagh this division 
has been made, the main paint before m9 is an 
objection by the contractors that they were not 
allowed to be heard. 

( 2 ] The oiroamstano93 are certainly very pe¬ 
culiar. The Superintendent himself, after first 
having some analysis made by the Public Analyst, 
moved the Municipal Magistrate for the orders 
in question to be made. He himself informed 
the contractors of the proceedings and they duly 
appeared before the Magistrate Th9 Magig. 
trate has refused to hear them on the ground 
that the provisions of S3. 418, 419, 420 and 491 
of the Aot show that the only person entitled 
to be heard under s 421 is the person in whose 
possession the adulterated food was found. It 
is almost aooiiental that the provisions of 8. 491 
apply at all in the sense that it i9 only because 
the oil was with the Superintendent foe sale in 
ration shops and not for issue as rations (with- 
out payment) to the force that the provisions 
have any application. Bat for this acoident, 
probably the course that would have been fol¬ 
lowed would have been a prosecution on the 
oomplaint of the Superintendent of the contrac¬ 
tors for selling him adulterated oil under tho 
appropriate provisions of the Calcutta Muniok 
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pal Act. Personally I think it is unfortunate 
that in any case this procedure was not followed 
the first place. 


m the first place. The result has been very 
anomalous. The proceedings were brought at 
the instance of the Superintendent obviously 
with the intimation (intention ?) in some way, 
if possible, of protecting himself in the event of 
any question of his having to pay for the mus. 
tard oil to the contractors. Clearly there is no 
thing whatever to prevent a person in the 
position of the Superintendent who finds that he 
has nox'ous food in his possession, to destory it 
without any reference to the Magistrate for an 
order. The whole scheme of the sections shows 
that they are expected to be applied, as a result 
of vigilance of inspectors and as a means of en- 
forcing destruction, on a person who happens 
to be found in possession. They never contem. 
plats the person himself going to the Court for 
an order for some ulterior purpose, The result 
has been that the learned Magistrate by examin¬ 
ing the provisions of the sections has come to 
the conclusion that at most the only person 
entitled to be heard before him is the person in 
whose possession the adulterated food was found 
deposited for the purpose of sale and he gives 
apt reasons pointing out the difficulties that 
would arise if it were held that it was neces¬ 
sary to trace back the history of the particular 
article to the various sellers and to give notice 
to all the various middlemen through whose 
hands the article might have passed before a 
destruction could be made. But in the present 
case the facts are, as I have pointed out, peculiar 
and different. The whole object of the order in 
fact is to bind, if possible, the contractors in 
some way, yet when they were present at the 
Court at the instance of the Superintendent, 
who acted very fairly in the matter, then the 
technical objeotion was taken and they were 
not allowed to be heard. The provisions of 8. 421 
and of the preceding sections are very vague on 
the question of what procedure is to be followed 
by the Magistrate and who i3 to be beard. 

[8] As I read the sections, the assumption 
appears to be that from the time of seizure the 
person in whose possession the article seized is 
found is always present. Section 420 contem¬ 
plates his giving or refusing consent and 8. 421 
seems to contemplate that when the food is 
taken before the Magistrate he again will be 
present. Section 421 (3) contemplates in fact 
his being awarded compensation on the spot in 
appropriate circumstances. There is, however, 
no speoifio provision for the procedure in the 
very peculiar ciroumstances of the present case. 
It eeems to me that the only fair procedure for 
the Magistrate to follow was to have heard the 
persons really interested in the matter, namely, 


a. i. r 

the contractors. As I have pointed out, the cases 
were divided on the basis of the oil supplied bv 
the several contractors,-a division whioh was 
quite pointless if there were no question of the 
contractors being heard in the matter. It is con- 
tended in the faot that the contractors have 
evidence of a responsible analyst establishing that 
the oil is satisfactory. It seems to me that in 
‘hese very peculiar oircumstanees the Magi, 
strata ought to have allowed them to produoe 
that evidence before he passed the order of des¬ 
truction. 

[4] Mr. Choudhury raised a preliminary 
objeotion that this Court had no power under! 
S. 439, Criminal P. C., to interfere with the order 
of the Magistrate passed under s. 421, Caloutta! 
Municipal Aot. This question has been before 
this Court recently and in the case of the Carl 
poration of Calcutta v.Bhupil Chandra Sinha, 
Ori. Revn. NO. 723 of 1949 : (A. I B. (37) I960 
Cal. 421), Chunder and Guha J J. have held speci¬ 
fically that this Court has power to revise an 
order passed by a Municipal Magistrate under 
S. 421 of the Calcutta Municipal Act. In a pre¬ 
vious case there was a difference of opinion with 
regard to the very same section between 
Mookerjee and Das Gupta JJ. Abdulla Eatoon 
d Co. v. Corporation of Calcutta, cri. Revn. 
NO. 679 of 1948 : (A. I. B. (37) 1960 Cal. 36 : 61 
Or. L. J. 946), the former holding that the Court 
had power of revision and the latter holding the 
opposite view. But as the learned Judges were 
agreed that the particular case had no merits, 
the difference was not resolved further. 

[ 5 ] Tee point has been argued to som9 extent 
before me and the argument before me was bo 
clearly based on an erroneous reading of the judg¬ 
ment of Suhrawardy J. in the oase of Krishan 
Doyal v. Corporation of Calcutta, 64 cal. 632 : 
(A. I. R- (14) 1927 Cal. 609 : 29 Cr. L. J. 407) and 
I propose to point out the error. With great 
respeot it seems to me that Das Gupta J. in 
referring to this judgment wa9 influenced by an 
argument based on this erroneous interpretation. 
In the case of Ram Gopal v. Corporation of 
Calcutta, 62 Cal. 962 : (A. I. B. (12) 1926 Cal. 
1251 : 26 cr. L. J. 1633) the matter for decision 
was whether the Corporation was bound to hear 
the opposite party before applying to the Magis¬ 
trate in a proceeding under 3. 363, Caloutta 
Municipal Aot. In that case the Advooate 
General also specifically took the point that the 
Court had no power in any view to interfere 
in revision with the order of the Magistrate. Sir 
Lancelot Sanderson, 0. J. gave a dear deoision 
that the order of the Magistrate was a judicial 
order made by him either in the exercise of a 
oriminal or oivil jurisdiction and that the Court 
had jurisdiction to revise the order of the Munioi- 
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ipal Magistrate. Part of the argument in the 
judgment is that the Municipal Magistrate in 
question being a Presidency Magistrate would 
be a criminal Court within the meaning of S. 6, 
Criminal P, 0. In the later case, the sole ques¬ 
tion was whether proceedings before the Magis¬ 
trate were bad because the opposite party bad 
been examined on oatb. The argument was that 
the Code of Criminal Procedure applied to the 
proceedings which also related to a demolition 
order under s. 369 of the Act and that as the 
Code applied the examination of the opposite 
party under the provisions of S. 342 of the Code 
could not be on oath and therefore the proceed, 
ings were bad as the oath had been administered. 
The learned Judges dealt solely with this point 
and no question was raised before them as to 
the jurisdiction of this Court to interfere with 
the order of the Magistrate. The assumption 
clearly in the judgment is that the Court has 
suoh power to interfere and the final decision 
was refusal to interfere not on the ground that 
the Court had no power but on the ground that 
the proceedings in the lower Court were not 
vitiated by any illegality or irregularity. There, 
fore, there is nothing in this case to weaken in 
any way the deoision of Sanderson C. J. in the 
earlier case. In course of his judgment, how¬ 
ever, Suhrawardy J. said : 

“If a party to a proceeding under Ohap. XU, Crimi¬ 
nal P. C. is not an accused person, it is hardly con¬ 
ceivable that a party to a proeeediog under the 
Municipal Aot relating to demolition of and unautho¬ 
rised structure is an acoused person and a9 such exempt¬ 
ed from administration of oath. It has however been 
argued on the authority of the oase of Ram Qopal v. 
Corporation of Calcuttd , 52 Cal. 962 : A. I. B. (12) 
1925 Oal. 1251 : 28 Cr. L. J. 1533) that a Municipal 
Magistrate in Calcutta ia a Presidency Magistrate and 
bo the Criminal Procedure Code will apply to proceed¬ 
ings before him in all ita details. The case referred to 
does not lay down any such proposition. The learned 
Chief Justice has made some observation which is 
clearly an obiter and not necessary for the decision 
of that case, namely, that the Municipal Magistrate 
being a Presidency Magistrate the High Court has 
jurisdiction under S. 439, Criminal P. C. to revise 
his order” (Italic? are mine). 

[6] The argument before me wa3 that the 
deoision in the earlier case had been weakened 
by the later decision because in tbe later oase it 
had said that tbe earlier remark that 
“tho Muolcipal Magistrate being a Presidency Magis¬ 
trate the High Court has jurisdiction nnder S. 439, 
Criminal P. 0., to revise his order. 1 ' 

waa obiter. It ia patently a misreading of the 
passage above quoted. "Some observation" 
referred to is not epeoifioally quoted in the judg¬ 
ment of Suhrawardy J. and the laab words 
following the word "namely” olearly refer to 
the word "deoision”. It seems hardly necessary 
to labour the point, as a oareful reading of the 
passage quoted oould surely leave nobody in the 


slightest doubt as to the meaning of the last 
lines. The judgment did not and could not say 
that the view that this Court had power to 
interfere in revision with the erders of the 
Magistrate had been expressed merely as an 
obiter in the earlier case, when in fact there was 
a olear decision on that point in the earlier 
case. And in fact the decision was substantially 
followed in tbe later case by the course adopted. 

[7] The result is that the Rules are made abso¬ 
lute, the orders of the learned Magistrate are 
set aside and the casts remanded for him to give 
the contractors an opportunity to present such 
evidence as they may have on the quality of the 
oil in question. The Corporation of Calcutta 
also may adduce suoh evidence as they desire. 

K.s. Cases remanded. 
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Roxburgh J. 

Gostha Behari Mandal~lst Parly v. Ahed 
Ali and ethers — 2nd Party. 

Criminal Ref. No. 98 of 1950, D/- 5-4 1950. 


Criminal P. C. (18981, S. 147 (2) - Right to use 
plot *s buiial ground — Proviso to sub s. (2) it 
applies. 

The right to u=e a bank of a tank as a burial ground 
is not exercisable at all times of the year but is one 
exercisable on certain occasions. Hence, an order under 
S. 147 in respeot of a dispute concerning auoh a right 
is not bad merely because the right had not been exer¬ 
cised within the statutory period laid down in the 
proviso to sub-s. (2.) [Para 2] 

Annotation : (’49-Com ) Cr, P. 0., S. 147 N. 13. 

Manmatha N. Das and Sukumar Milter — 

for 1st Party. 

Manishi Kr. Das — for 2nd Party (No. 5). 

Order. — This reference must be rejeoted. 
It is against an order passed under S. 147, Ori. 
minal P. C., the dispute being about a bank of 
a tank used as a burial ground, in certain cases, 
by Hindus of neighbouring villages. A lease was 
taken by one of the opposite parties before tho 
trial Magistrate of a tank and its bank, the 
latter being olaimed by tbe villagers to be their 
burial ground. Proceedings were started under 
8. 145, Criminal P. C., as there was a danger of 
a communal riot. There were also proceedings 
under 9. 147, Criminal P. 0. 


[ 9 ] The sole point of the reference that the 
last time anybody was proved to have been 
buried on the bank in question was more than 
three months before the date of the Magistrate's 
enquiry and therefore under S. 147 (a), as the 
right had not been exeroised within the statutory) 
period laid down there, the order was bad. The 
answer is self-evident and it is a little surprising 
that the learned Judge should have fallen into 
an error and made the reference. The logioal, 
result of his view is that the burial ground couldo 
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only be kept going provided somebody was made 
to die at intervals of some three months. Clearly 
the answer is that this is not a right exercisable 
at all times of the year but are exercisable on 
certain occasions. The evidence wa3 that on the 
last occasion somebody of the community died 
whose death wa3 dae to such a cause that oas- 
tom required hig burial, he was buried in this 
place and I presume there was ample other 
evidence to show that the plot in question was 
otherwise used as a burial ground on such occa¬ 
sions. The learned Judge in fact omitted to read 
3ub-s. (2) carefully and notice how its terms 
applied to the present case. 

[3] The reference is accordingly rejected. 

V.B.B. Reference rejected . 


A. I. R. (37) 1950 Calcutta 426 (C. N. 160.] 

H ABRIE8 C. J. 

Sandhya Trading Co. — Plaintiff — Peti 
itoner v. Governor.General, Dminion of India 
— Defendant—Opposite Party . 

Civil Rule No. 1851 of 1949 D/- 27-3 1950. to 
revise decree of Sm. C. C. J., Calcutta, D/- 10 9 1949. 

Civil P. C. (1903). S. 80 — Evidence Act (1872), 
Ss 106, 114 — Notice addressed to Secretary, 
Railway Board Instead of General-Manager—Vali¬ 
dity — Presumption as to receipt by General- 
Manager — Onus of proof. 

Provi9 ons of S. 80, Civil P. C., are imperative and 
must be strictly complied with A notice nnder the 
section addressed to the Secretary, Riilway Board, 
Delhi instead of the General-Manager of the Riilway 
concerned 'is not a good notice in law and it Is not 
necessary to show that the General-Managor ha3 re¬ 
ceived it. [Para 8J 

Section 114, Evidence Act, does not apply because it 
cannot possibly be presumed that a wrong addressee 
would immediately forward the communication to the 
person who by statute was bound to receive it. The 
addressee might or might not act and there can be no 
presumption under S. 114. [Para 10J 

Similarly S. 108, Evidence Act, i9 of no help as it 
does not shift the onu3. In this case before the plain¬ 
tiffs could succeed they had to prove a valid notioe. 
Had they made out some prima faoie oa3e, then S. 100 
would have applied and the Gjneral-Maniger would 
have been called upon to show that he did not receive 
the notice in time. [Para 12J 

Annotation : (’50-Com.) O. P. C., S. 80, N. 9 ; 

( 46-Man.) Evid. Act, S. 114, N. 25; S. 108, N. 9. 

Dhab^sh Chandra fitter — for Petitioner. 

Dhabesh Narayan Dose — toe Oppc.ite Party. ] 

Order. — This is a pe:ition for revision of a 
decree of a learned Small 0au3e Court Julge 
dismissing the petitioners' claim for damages 
against the Governor-General of the Dominion 
of India. 

[ 2 ] The plaintiffs brought a suit olaiming 
•damages for the failure of the Governor-General 
•to deliver eleotric switohes to the value of 
R8. 1300 whioh had been consigned for carriage 
iby railway to Delhi. A Bum of R3. 1304 was 


chimed ae damages. O a behalf of the defendant 
a point was taken that no notioe wae served ae 
required by 8. 80 , Civil P. O. The notioe was not 
sent to the General Manager of the East Indian 
Railway ae required by s. 80 of the Code, bat 
wee sent to the Secretary of the Railway Board 
at Delhi. Apparently the General Manager of 
the Eaet Iadian Riilway reoeivad the notioe at 
sometime or another, but there is no evidenoe at 
all ae to when the notioe reaohed him. 

[3] Toe learned Judge of the Small Oauae 
Court held that ae notice had not been served 
in accordance with S. 80 , the suit was bound to 
fail and he accordingly dismissed it. 

h) On behalf of the petitioners it has been 
contended that the Court should have presumed 
that the notice reached the General Manager 
eighty days before the suit a3 required by s. 80 . 
The notice was apparently dated Augiat 1948 
anl the Secretary of the Railway Board aoknow- 
lodged receipt, but there is nothing on the 
rejord to show when the Railway Boarl for- 
warded this notice to the General Manager of 
the East Indian Railway. 

[5] Section 60 clearly lays down that notioea 
of this kind must be sent to the General Manager 
of the Railway concerned and there ie no doubt 
that the railway concerned was the East Indian 
Railway as the good9 were consigned to be 
oarried by that railway from Oa'.oatta to Delhi. 

Section 80 , Civil P. 0. ie in these terms: 

“No suit shall bs militated against the Government 
or against a pob'.io officer in respect of any act purport¬ 
ing to bs done by euoh public offiosr in his official 
oapioity, until the expiration of two months next after 
notioe in writing his bean delivered to or left at the 
office of— 

• • • • • 

(b) in the case of a suit against the Central Govern¬ 
ment where it relates to a railway, the General Mana¬ 
ger of that railway.” 

[6] It will be seen that the notios must bs 
delivered to or left at the offioe of the General 
M tnager of the railway, namoly, the East 
Indian Railway. Admittedly that was not done. 
Sen J. in an earlier oase Dominion of India v. 
Sree Dedraj Bijoria, (Oivil Rsvn. 856 of 1949), 
deoided on 29th November 1949, that where a 
notice under 3. 80 is addressed not to the 
General Manager of a railway but to some other 
body it is not a good notioe and it is not neoee- 
sary to show that the Gsneral Manager receiv¬ 
ed it within the proper time. 

[7l Toere oan bs no doubt that the provisions 
of 8. 80, Civil P. 0. mast bs striotly oomplied 
with. In a very reoent case Govt, of the Pro - 
vince of Bombay v. Pestonji Ardeshir Wadia, 
A. I. R. (36) 1949 P. 0. 113 : (76 I. A. 85) their 
Lordship3 stre33si the faot that the provisions 
of thi 3 seotion mist bs oomplied with striotly. 
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At p. 146, Madhavan Nair J. who delivered the 

judgment of the Board observed : 

“Their Lordships fully concur with the above view. 
The provisions ol S. 80 of the Code are imperative and 
should be strictly complied with before it can be said 
that a notice valid in law has been served od the 
Government.” 

[8] If the provisions of S. 80 have to be 
strictly complied with, then clearly the plain¬ 
tiff-petitioners failed to show that a valid notice 
'under S. 80 had been served. 

[9] Learned advocate for the petitioners has 
oontended that the General Manager of the 
East Indian Railway should have been oalled 
upon to state when he received the notioe and 
he relied upon 8s. 114 and 106 , Evidence Act. 

do] Beotion 114, Evidence Act, can have no 
application because it cannot possibly be pre¬ 
sumed that a wrong addressee would im¬ 
mediately forward the oommunioation to the 
person who by statute was bound to reoeive it. 
The addressee might or might not aot and there 
can be no presumption ander 8. 114 . 

[ill Learned advooate, however, oontended 
that S. 106 , Evidence Act, dearly applied. The 
facts, he contended, were entirely within the 
knowledge of the General Manager and he only 
could prove when he received the letter. Their 
Lordships of the Privy Counoil in two oompara- 
tively recent cases from Ceylon have laid down 
that S. 106 does not shift the onus. In this oase 
before the plaintiff petitioners oonld succeed they 
had to prove a valid notice. Had they made 
oat some prima faoie oase, ttjen, I think, 8. 106 , 
Evidence Act would have applied and the 
General Manager would have been called upon 
to show that he did not reoeive the notice in 
time. But merely proving that a notice was Bent 
to a person not contemplated by the statute 
doeB not raise any prima facie oase, and there 
was, therefore, no evidence at all before the Court 
that the Genoral Manager of the East Indian 
Railway received this notice within time. It 
seems to me quite dear that the suit was bound 
to fail and was rightly dismissed by the learned 
Small Cause Court Judge. 

[13] It was suggested that in a oase of this 
kind the plaintiffs had a remedy by applying 
to the Full Benoh of the Small Cause Court and 
it was suggested that until they did that they 
oould not move this Court. I do not think it ia 
necessary to deoide this question, aa I am olearly 
of opinion that there ia no merit in the 
application. 

[13] The petition, therefore, fails and the rule 
is diaoharged with costa. 

D.R.R. Rule discharged. 
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Das Gopta and Lahiri JJ. 

Kalipada Nandi — Accused — Petitioner 
v. The State. 

Criminal Revn. No. 223 of 1950, D/- 16-5-1950. 

(a) Bengal Foodgrains Control Order (1945), 
Ss.2 (b). 3 (1)—Dealer—Burden of proof—Evidence 
Act (18721, Ss. 101 to 103. 

The burden of proving that the accused is a person 
coming within the definition of a “dealer’* Is on the 
prosecution. That involves the further consequence, 
that the prosecution 13 bound to prove not only that 
he deals in the purchase or sale of food grain or storing 
in foodgrain for 6ale, but also that he i6 not a producer. 
The proieootion may succeed in showing that he ia a 
dealer even though he is a producer by further showing 
that the foodgrain in which he was dealing was not the 
foodgrain produced by himself. [Para 61 

Annotation: (’46-Man.) Evidenoe Aot, Ss 101 to 103 
Note 3. 

(b) Bengal Foodgrains Control Order (1945), S. 2 
(b) —- Accused found in possession of paddy — Pre¬ 
sumption-Evidence Act (1872), S. 114. 

That the accused was a person dealing in the sale of 
foodgrain or at least in the storing of foodgrain lor sale 
can reasonably be inferred from the faot that he was 
found in boat fn charge of 130 maunds of paddy when 
the boat was moving down atream. (Para 5) 

Annotation : (’46-Man.) Evidence Act, S 114 Note3 
12, 13. 

Sudhansu 8ekhir Mukherjce t Purnendu Sekhar 
Basu, Sukumar Afitra and Sachindra Chandra 
Das Gupta — for Petitioner. 

Nirmal Kumar Sen, Deputy Legal Remembrancer 

—for the State. 

Das Gupta J. —This rule is directed against 
an order of oonviotion and sentence, under 8. 7 
of Aot XXIV [24] of 1946, passed by a Magistrate, 
at Arambagh, and confirmed in appeal by the 
Beesions Judge, Hoogbly. 

[ 2 ] The proseoution oase was that on 86th 
June 1949,130 maunds of paddy and 4 maunds 
and 10 seers of rice were found in a boat mov. 
ing down stream near the Ghat at Ohak Bashia. 
It is said that the aooused Kalipada Nandi was 
in that boat. Admittedly, he had no license for 
taking these goods away in the boat. The oharge 
framed against thi3 Kalipada Nandi was that he 
had contravened the provisions of s. 3 (l), Ben¬ 
gal Food Grains Control Order, 1946, by engag¬ 
ing in an undertaking involving Btorage for 
Bale of this paddy and rioe without any lioense, 
Section 3 ( 1 ) of that Order prohibits any dealer 
or large producer from engaging in any under* 
taking whioh involves the porohase, sale or 
Btorage for sale in wholesale quantities of any 
food grain. 

13] The first question for deoision, therefore, 
is whether, the aooused was a dealer or large 
producer. No attempt was made by the prose¬ 
oution to show that the accused is a large pro¬ 
ducer within the meaning of B. 2 (e) of the Order 
whioh defines a large produoer aa a pe rB on who 
cultivates land the area of whioh is n ot less 
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than 25 acres at any one time and grows there¬ 
on paddy by himself with or without the aid of 
members of his family or paid labourers or by 
adhiar?, bargardars or bhagdars. 

[4] Both the Courts below appear to have 
proceeded on the basis that the accused wa 3 a 
dealer. A dealer is defined in 6. 2 (b) of the 
Order in these words : 

“ ‘dealer’ means a person dealing in the purchase or 
sale of any foodgrain or storing any foodgrain for sale 
and includes any person so dealing or storing on behalf 
of another as a commission agent or arhatia, but does 
not include a producer except in so far as such pro¬ 
ducer deals in the purchase or sale of any foodgrain or 
stores any foodgrain other than the foodgrain which is 
produced by himself with or without the aid of mem¬ 
bers of his family or paid labourers or by adhiarE, 
bargadars or bbagdar3 

[ 5 ] That the accused was a person dealing in 
the sale of foodgrain or at least in the storing 
of foodgrain for sale can reasonably be inferred 
from the fact that he was found in a boat in 
charge of 130 maunds of paddy when the boat 
was moving down stream. 

[6] The question remains whether it has fnr- 


' DtusKi (names U. J.) A, \ t ^ 

it was copied out from a draft, it seems to me 
extremely unlikely that a statement of this 
nature would be volutarily made by the aocnssd 
person within a few minutes after the paddy 
had been seized without any kind of induce¬ 
ment. In my judgment, there is very good rea- 
son for the suspicion that the confession which 
we find in Ex. I had been caused by induoement 
having reference to the charge against the ac. 
cased person proceeding from the Inspector of 
Civil Supplies who was clearly a person in an- 
thority. In my judgment, this confession is 
inadmissible in view of the provisions of S. 24 , 
Evidence Act. 

[9] My conclusion, therefore, is that the oon- 
viction and sentence passed on the petitioner 
cannot stand. I would, therefore, make this 
rule absolute, and set aside the order of convio- 
tion and sentence passed against the accused, as 
also the order of forfeiture. 

[10] Lahiri J. — I agree. 

° H. Conviction set aside- 


tber been proved that the acoused was not a 
producer, or if he was a producer, the foodgrain 
in the sale of whioh he was dealing was food, 
grain other than the foodgrain produced by him¬ 
self. Clearly, the burden of proving that the 
accused is a person coming within the definition 
of a "dealer” i3 on the prosecution. That invol¬ 
ves the further consequence, in my opinion, that 
the proseoution is hound to prove not only that 
he deals in the purchase or sale of foodgrain or 
storing in foodgrain for sale, but also that he is 
not a producer. The prosecution may succeed 
in showing that he is a dealer even though he is 
a producer by further showing that the food- 
grain which he was dealing was not the food- 
grain produced by himself. No attempt has been 
made in this case to show either that the accus¬ 
ed is not a producer, or that if he is a producer, 
the goods which he was dealing with were food- 
grain not produced by himself. 

[7] The consequence of this, in my opinion, 
is that the prosecution has failed to prove that 
the accused is a dealer within the meaning of 
B. 2 (b). Food Grains Control Order, 1945. 

[8] Both the Courts below have relied on a 
confession said to have been made by the accus¬ 
ed. It is said that the statement, Ex. 1, was 
written out by the accused when Civil Supplies 
Inspector, prosecution Witness No. 1, requested 
him to put in writing the statement he had 
already verbally made to him. While Prosecu¬ 
tion Witness No. 1 denies the suggestion that the 
statement was copied out from a draft, the other 
prosecution witnesses have admitted the defence 
suggestion that the statement was copied out from 
a draft. Quite apart from the question whether 
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Harries C. J. and Chatiebjee J. 

Sm Suraj Jan Bibee — Appellant v. Banku 
Behary Saha _ Bespondent. 

A. F. 0. 0. No. 104 of 1949, D/- 8-9-1949 from order 
of Banerjeo J, D/- 28-3-1949. 

Tenancy Laws — Calcutta Thika Tenancy Ordi¬ 
nance (West Bengal Ordinance XI [11] of 1948), 
Ss. 3 and 2—Surrender of existing lease with struc¬ 
tures made by tenant—Tenant agreeing to remain 
as monthly tenant-Tenant, if can claim protection 
under Ordinance. 

A lessee for a term by a deed of surrender gave up 
all bis rights under the lease and to the structures he 
bad made on the land in lieu of cash payment and 
remained on the premises as merely a thika tenant at 
will (monthly tenant). Subsequently the landlord ob¬ 
tained a consent decree for ejectment against the tenant. 
In execution of the decree the tenant claimed protection 
under the Ordinance : 

Held t that the tenant seeking the protection of the 
Ordinance must show that his tenancy was under one of 
the various systems referred to in S. 2 of the Ordinance 
and that he had made certain erections upon the land 
as such tenant. Mere description as a thika tenant wis 
not enough. Consequently the defendant having failed to 
adduce any evidence on these points could not claim 
the protection under the Ordinance as a thika tenant. 

[Paras 14,16 and 17] 

G. Mitra — for Appellant. 

E. Meyers and B. K. Ghosh — for Respondent. 

Harries C. J. — This is an appeal from an 
order of Banerjee J. sitting on the Original 
Side dated 28th March 1949 allowing an applica- 
tion for execution of a decree. 

[2l The respondent obtained a consent decree 
against the appellant on 3rd January 1946, and 
by that decree the defendant undertook to deli¬ 
ver possession within six months, execution o 


t 
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the decree being stayed for that time. The de¬ 
fendant did not vaoate at the expiry of the period 
of six months and on 3rd December 1918, the 
Court made an order directing the Sheriff to 
deliver po3ses3ion of the premises to the respon¬ 
dent. The Sheriff failed to deliver possession 
and an application was made to the Court for 
an order that the Sheriff of Calcutta be directed 
to deliver possession of the land and premises 
known as No. 2, Nayan Krishna Saha lane in the 
mode described by o. 21, R. 35, Civil P. 0. 

[3] The appellant resisted the application and 
claimed to be a thika tenant and entitled to the 
protection given by tbs Calcutta Thika Tenanoy 
Ordinance, 1948. 

[4- The learned Judge came to the conclusion 
that the appellant was not a thika tenant and 
was not entitled to protection under the Ordi¬ 
nance. If no protection under the Ordinance 
could be claimed then it was conceded that the 
appellant had no answer to the application for 
execution. 

[fil It appears that thB appellant’s husband 
had been a leasee of these premises from the 
respondent, but on 13th Daoemb3rl94l, this lease 
was surrendered by a document of that date. 
It appears from the document that there was 
still fourteen years of the lease to run, but the 
lessee owed large sums of money to the land¬ 
lord. As a result of an agreement entered into 
between the parties the lessee the appellant gavo 
up all claims under the lease and the landlord 
the respondent in turn gave np certain decrees 
and claims whioh he had against the appellant. 
Further the respondent paid the appellant a 
sum of Rs. 2,000 in oash and agreed to pay a 
sum of bs. 200 for the doors, windows, beams, 
rafters, brioks, lime, surki etc. of a structure 
upon the premises. The doonment ends with 
these words: 

"I Bigo and exeoate this deed o( surrender by giving 
up In your favour all my right* oto., to tho said land 
which I now have on the basis of the said temporary 
lease, I ehall have no farther claim or demand, right, 
title and interest on account of the said temporary 
lease. From this day, I shall be regarded as merely a 
ticoa tenant at will (monthly tenant) in respect of the 
eaid land.” 

The dooument was of course exeouted by the 
appellant. 

[6] The dooument is in Bengali and I have 
merely set out a translation and there can be no 
doubt that the translation *is aocurate. The 
appellant was to be regarded as "Iohhadhin 
thika praja" and immediately following these 
■words, the words "monthly tenant” in English 
appear in brackets. 

[7l Learned counsel on behalf of the appel¬ 
lant has contended that this deed of surrender 
dearly created a thika tenanoy within the mean. 


ing of that term a3 used in the CJaloutta Thika 
Tenancy Ordinance, 1948. That being so, it i3 
said that the appellant was protected by 8. 3 of 
that Ordinance. That section provides : 

“Notwithstanding anything contained in any other 
law (or the tim-3 being in force, no decree or order for 
the ejectmeot o( a thika tenant shall be executed during 
the continuance in operation ol this Ordioan:e." 

[8] It was argued before Baoerjee J. that this 
section afforlei no protection where the decree 
for ej 'Ctrnent wa3 a consent decree; but the 
learned Judge preferred not to rest his judg¬ 
ment on any such basis and I do not, therefore, 
propose to consider that matter any further, 
to] In the learned Judge’s opinion the appel. 
Iant bad failed to prove that she was a thika 
tenant within the meaning of the term as used 
in the Ordinance. It is to be observed that no 
one but a friend gave evidence on behalf of the 
appellant and the evidence of that friend is to a 
very large extent inadmissible. However, the 
agreement is in writing and no evidence would 
be admissible to explain or add to or vary the 
terms of that writing. 

[10] The learned Jadge was of opinion that 
there wa3 no force in the appellant’s defence 
beoause she had failed to show that she was a 
person who held this tenancy under tho system 
oommonly known as “thika" ”thika Masik 
Utbaiidi ”, “thika Masik ” "thika bastu" or 
under any other like system. 

[ 11 ] Learned counsel for the appellant has 
contended that it is sufficient that her tenancy is 
described as a thika tenanoy in the agreement. But 
it appears to me that not all thika tenants come 
within this Ordinance beoause a thika tenant as 
the term isu3ed in the Ordinance means any per- 
son, who under one of ft number of systems holds 
land under another person, whether under a 
written lease or otherwise and is, or but for a 
speoial contract would be, liable to pay rent at a 
monthly or any other periodical rate for that land 
to such other person. There is no evideooe in this 
cas8 at all that the tenanoy held by the appellant 
was one under any of these systems. The neoes. 
sity for suoh evidenoe has been stressed in two 
recent oases of this Court, namely, the oases of 
Murari Mohan v. Prokash Ohandra, 53 o.W.N. 
610 : (a. i. B. (37) 1950 oal. 230 and Haran 
Ohandra Dey v. Sm. Charu Bala Dassi, 63 

O. W. N. 553 : (84 0. L. 3 92). 

[ 12 ] In Murari Mohan Mukherjes'e case, 
53 0. W. N. 640 : (a. I. R. (37) 1950 Oal. 230) 

P. B. Mukherji J. held that a tenant holding 
over after the expiry of a lease cannot be 
treated as holding the land within the meaning 
of the expression "under any o'.her like Byst 3 m” 
in 8. 2 (e), Calcutta Thika Tenanoy Act, 1949, or 
8 .2 of the Oaloutta Thika Tenanoy Ordinance, 
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1948. He further held that a tenant under the 
said section can only be called a thika tenant 
when it i3 one under any particular system as 
mentioned therein or under a similar system. 
It is a matter of proof and evidence in every 
case and it is essential for the tenant to estab¬ 
lish it by evidence, the onus of proving this 
being upon him. 

[13] In Karan Chandra Deg’s case (53 c.w.N. 
553 : 84 O. L. j. 92) Baner jee J. held that where 
any particulars of a tenancy or of any system 
under which the tenancy is held are not known 
and it is not proved that the structures or any 
of them standing on the land are erected by the 
tenant, it cannot be said that the tenant is a 
“thika tenant” within the meaning of the Thika 
Tenancy Ordinance. 

[1 1 ] Both these cases make it clear that the 
person seeking the protection of the Ordinance 
must show that bis tenancy is under one of 
these various systems. There is no evidence at 
all as to whether this tenancy i3 covered by any 
of these systems and therefore, I think, Baner. 
jee J. was right in holding that the Ordinance 
gave no protection to the appellant. 

[15] Further it is clear that the appellant had 
not erected any structure on the land as a thika 
tenant. 

[ 16 ] What had occurred was that the appel- 
lant or her husband whilst lessees had erected 
structures. In the deed of surrender the mate- 
rials of these structures were actually purchased 
by the landlord respondent and there is nothing 
to suggest that after this deed of surrender any 
further erections were made by the appellant in 
her capacity as a tenant under the agreement. 
As pointed out by Banerjee J. in the case to 
which I have just made reference in order to be 
a thika tenant it must be established amongst 
other facts that the tenant has made certain 
erections upon the land whiob be had held as a 
thika tenanoy under one of the systems. That 
factor is entirely absent in this case, and I do 
not think that the fact that the tenant had 
erected a structures on the land whilet a lessee, 
brings the case within the Ordinance particularly 
when the landlord has actually agreed to pur. 
chase the materials of such structure. 

[17] It appears to me that what the parties 
contemplated in this case was an ordinary 
monthly tenanoy. After the Bengali words the 
words "monthly tenanoy" were written in 
English presumably to make the position per. 
fectly clear. A monthly terant is not necesearily 
a tbika tenant and I think that the learned 
Judge was right in holding that on materials 
before him he was compelled to bold that the 
appellant was a monthly tenant only and was 
not a thika tenant within the Ordinaroe. That 


A. I. R. 

being so, the appellant had no defence whatso¬ 
ever to the respondent’s application and the 
order of Banerjee J. cannot possibly be assailed. 

[18] In the result, therefore, this appeal fails 
and i3 dismissed with costs. The stay order is 
vacated. The attorneys for the respondent will 
be entitled to appropriate the sum of Rs. 600 
deposited with them under orders of the Court 
or such portion of that sum as is required to 
satisfy this decree for costs. 

[19] Chatterjee J. — I agree. 

K.S. Appeal dismissed. 
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Roxburgh J. 

Ashutosh Chakravarty — Defendant — 
Appellant v. Md. Yad Hossain—Plaintiff— 
Respondent. 

A. F. A. D. No. 767 of 1949, D/• 10th March 1950, 
against decree of D. J., Marshldabad, D/- 4th July 
1949. 

Bengal Village Self-Government (Amendment) 
Act (X [10] of 1947), S. 9(b)—Meeting of elected 
members to elect new President—Person to pre¬ 
side at such meeting—Bengal Village Self-Gov¬ 
ernment Act (V [SJ of 1919), S. 101, Rules under 

Rr, 30-32. . 

Section 9 (b) which provides for the holding of a 
meeting of elected members of the Union Board, after 
removal of the nominated members, for election of 
new President is silent as to who is to preside at suoh 
meeting. As the situation has, however, considerable 
affinity with the circumstances provided for In 
Rr 30-32 framed under Aot V [5] of 1919, the presiding 
over at such meeting by the Cirole Officer will not be 
an irregularity. (Paras 4 and 5] 

Dholanath Reg and Sushil Kumar Banerjee- 

for Appellant. 

Dr. Sen Oupta and Jani Alam —for Respondent. 

Judgment.—The defendant is the appellant. 
He was elected President of the Moregran 
Union Board under the provisions of S. 9 of 
Act X [10] of 1917 whioh amended the Bengal 
Village Self-Government Act, 1919. The 
plaintiff's grievance is that the meeting at 
which the defendant was elected was presided 
over by a Cirole Officer and not, as be contends 
should have been the case, by some member of 
the B sard who was not a candidate for election. 
I understand the question is almost academical 
now because the term of the Boaid has ex¬ 
pired. The plaintiff who was the previous 
President obtained an injunction against me 
defendant and the result is that he has been 
acting all along as the President because ao- 
cording to the rules he continues until a new 
President is elected. However, the part 
insist on fighting the matter out and I proceed 

to give my decision. . . 

[a] Briefly, the effeot of the amending Act 

of 1947 was to remove all nominated mem 



Manik Lal v. Pulin BeearI 


Calcutta 431 


I960 

from Union Board and to provide that tie 
truncated Board, as left, would be deemed to 
be the Board as from the original date of 
election and that they should meet aDd elect a 
new President. Unfortunately, 8. 9 (b) of the 
Act which provides for the bolding of a meeting 
to elect the President i9 silent on the question 
as to who was to preside. 

[3] The Buies framed urder the Act provide 
two procedures for two different casee, the 
substantial difference between the two being 
that nnder one the Circle Officer is to preside 
and under the other, a member of the Board 
who iB not a candidate for election as President 
iB to preside. The Circle Officer is to preside 
under the provisions of R. 31 when a new 
eleotion is held and after the names of the 
eleoted candidates have keen published. It is 
to be noted that the President of the previous 
Board is to continue as President until the 
new President is elected by the new Board. 
In other words, although there is an existing 
President, be is not to preside at meetings for 
election of the new President. The Circle Officer 
is to preside. The other procedure is to pro¬ 
vide for the case where there is no President 
where there i9 a vacancy by the death, removal 
etc., of a President. There the salient fact is 
that there is no President at all for tte Beard, 
the Vice-President acting for him. In those 
circumstances, B. 37 provides that Rr. 80-32 
shall be followed substantially but the person 
to preside at the meeting for election of the 
new President is to be a member of the Boatd 
who is not a candidate for eleotion. In both 
procedures, the meeting for the election is 
Convened by the Circle Officer. 

[4] Then we bave 8. 9 of the new Aot. In 
ol. (b) it copies to a large extent tbe wording 
of the rules, in particular, R. 37. The meeting 
for eleotion of the President is to be convened 
by the Circle Officer, the President is to be 
convened by the Circle Officer, tbe President 
of the original Board is to remain President 
until a new President is elected. Nothing 
whatever is Baid as to who is to pnsioe at tie 
meeting for election of the esw President. The 
battle between the two sides is as to wbat is 
the correct view. The oorreot view in the first 
place is that tbe Legislatuie should have 
specifically stated who was to preside. The 
oiroumstances do not tally strictly with either 
of the situations provided for in the ruleB and 
referred to above. Striotly speaking, there is 
not a newly eleoted Board though there is a 
sort of reconstituted Board with tbe nominated 
members removed, a re-constructed Board to 
elect the new President, but there is an exist¬ 
ing President. In that sense, the situation has 


considerable affinity with the circumstances 
provided for in Rr. 90-32 for a new election 
which provide for the Circle Officer to preside 
at the meeting for election of the new President. 

[Sl On the other side, it is urged that it is 
really a case for vacancy in presidentship and 
therefore tbe provisions of s. 37 would apply. 
But there is to my mind, difficulty in that 
S. 37 clearly contemplates a state where there 
ia no existing President. Ordinarily, the 
President will preside at all meetings of the 
Board but where tbe question of election of a 
new President is concerned, some special pro¬ 
vision is to be expected. It seems to me that 
on the law and the rules as they stand, it ia 
very difficult 1o say that any irregularity was 
committed, no matter which system was fol¬ 
lowed. There is a definite ambiguity in the 
provisions of the Act. Having regard to the 
provisions of 8. 17C of the Aot, it seems to me 
that the Court had no power whatever to 
interfere with tbe election that had taken 
place. In fact, it will be tragic if Courts do 
interfere in this almost ca3uat way with such 
elections. 

[6] Tbe result is that I allow the appeal. 
The judgment and decree of the lower appellate 
Court are set aside and those of the Court of 
first instance are reetored. The appellant in 
this Court will have his oosts throughout. 

[7] Leave to appeal under cl. 16 of the 
Letters Patent has been asked for and is 
refused. 

GMJ - Appeal allotted. 
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B. P. Mookerjee J. 

Manik Lal Dull and others—Appellants v. 
Pulin Behari Pal and others—Respondents. 

A. F. A. D. No. 1627 of 1916, D/- 28-4-1950, agiioBt 
decree of D. J., Hocgbly, D/* 12-4 1946. 

(a) Partition Act (1893), Ss. 2 and 3—Application 
under S. 3, when can be made. 

The foundation (or altraciirg the provisions con¬ 
tained in S. 3, is tbe earlier application under S. 2 of 
the Act. An application under S. 2 may be preferred 
alter tbe passing of the preliminary decree. It Is in¬ 
contestable accordingly that the procedure laid down 
under 8. 8 may be initiated alter an application is 
made under S. 2 of tbe Aot. The passing of a pre¬ 
liminary deoree will not be a bar to S. 8 being attracted. 
Tbe eleotion by the defendant afforded under S.8 need 
not be exeroUed immediately after an application under 
S. 2 is made end before the order (or sale. 

[Paras 12 and 16] 

Annotation : l’46-Man.) Partition Aot B. 2. N 2- 
8.3.N.I. 

(b) Partition Act (1893), S. 3-Interpretation. 

It is not for the Court to enter into a disouaaion as 
to the reasonableness or otherwise of a olear and direot 
provision made, by whloh one particular party ts Riven 
an advantage over the other. The ptovliioui of S. 8 
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are to be liberally ioterpreted so as to apply those pro¬ 
visions to case3 which come within the purview of 
those provisions : A. I. R. (19) 1932 Mad. 15, Not 
approved. [Para 13] 

Annotation : (’46 Man.) Partition Act, S. 3, N. 1. 

Dhutnath Chatterjei — for Appellants. 

Rishmdra Nath Sarkar and SatyaCharan Pa\na$ 

— for Respondents. 

Judgment- — Tais appeal is on behalf of the 
defendants and arises out of a suit for partition 
of a tank. 

[ 2 ] The plaintiffs’ case is that there were other 
lands near about the tank belonging to the 
parties, there had been a previous partition of 
those other lands, but the tank was left Ejmali. 
The plaintiffs claim two-third share and defen¬ 
dant 1 one-third share in the disputed tank. 

[3] The defence was that the watery portion 
of the tank could not bo partitioned. Som9 of 
the other contentions raised in the plaint whioh 
are not material for the present appeal were also 

contested. 

[l] The learned Munsif held in favour of the 
plaintiffs and came to the conclusion that it was 
not possible to possess the tank in two separate 
portions. The only way of partitioning ths tank 
wa 3 by selling it under the provisions of the 
Partition Act. The Court farther directed that if 
the parties failed to settle the price of the tank 
amicably among themselves, a Commissioner 
would be appointed oa the plaintiffs' petition for 
bolding a bid amongst the parties after a valua¬ 
tion was fixed by the Court The tank would 
then be sold amoDgst the parties to the suit and 
the sale proceeds would be divided amongst them 
according to their respective ehares. 

[6l After the passing of this preliminary 
decree, the defendants filed a petition under S. 3, 
Partition Act on 28th September 1915, for leave 
to purchase the share of the plaintiffs who had 
asked for the sale of the tank under S. 2, Parti¬ 
tion Act. The learned Munsif, by hi3 order dated 
30th November 1945, allowed the defendants’ 
prayer under S. 3 (l), Partition Act. The Com¬ 
missioner was thereupon directed to ascertain 
the value of the two-third share belonging to the 
plaintiffs. 

[6] The plaintiffs preferred an appeal before 
the Court of the District Judge and the only ques¬ 
tion agitated was whether the application under 
8 . 3, Partition Act, as made by the defendants, 
was' maintainable in law and also whether the 
direction given by the learned Munsif for the sale 
of the two-third share belonging to the plaintiffs 
was according to law. The learned Distriot Judge 
oame to the conclusion that the defendants’ 
application under 8. 3, Partition Aot, was not 
maintainable after the passing of the preliminary 
deoree, The application was aooordingly rejeoted. 


[7] The defendants have preferred the present 
appeal before this Court and the only question 
in issue is as to the soope of 8. 3, Partition Aot, 
and the point of time when the defendants most 
make the application under that section. 

[8l There is privia facie a broad distinction 
between the provisions contained in 8.2 and s. 3 1 

read with 8. 6, Partition Act, forming practioally 
one group and 8. 4 of the same Aot on the other. 
Seotion 4 applies to the oase of a dwelling house, 
a share of whioh has been transferred to a 
stranger and there are oertain conditions whioh 
must bs fulfilled before S 4 comes into operation. 

As explained in the oase of Kshirode Chundtr 
v. Saroda Prosad, 12 C. L. J. 525 : (7 I. C 436), 
the claim must relate to a dwelling house of an 
undivided family; secondly, some share in it 
mu3t have been transferred to a stranger; and 
thirdly, that stranger must have sued for parti¬ 
tion. If reference is made to the provisions con¬ 
tained in Ss. 2 and 3 of the Aot, it will appear 
that one of the parties to the dispute may or 
may not be a stranger to the family. Even if 
the subjeot of the dispute is a dwelling house, 
unless there be a stranger, S. 4 will not be 
attracted. Seotion 3 contemplates a request by a 
party with oertain qualifications for the sale of 
the entire property, in suit. It is significant that 
this seotion favours the smaller share-holder at 
the expense of the larger and the fact of a person 
owning a larger share is a disability under the 
section, since suoh a person is precluded from 
offering to buy up the interest of the party 
owning the smaller share. 

[9] It has been repeatedly held that the ap- 
plication by a party to attraot the provisions oon- 
tained in 8. 4 of the Aot may be made at any 
stage of the proceedings. As explained in the oase 
ot Kshirode Chunder v. Saroda Prosad, 12 
0. L. J. 625 ; (7 I. 0. 436), the seotion does not 
provide that the application contemplated by it 
should be made before the passing of the pre- 
liminary deoree; on the other had, it i3 obvious 
that the application cannot be made till the rights 
of the parties have been determined by the pre- 
liminay deoree. The question whether a parti¬ 
cular property alleged to be joint really possesses 
that character must be determined before the 
preliminary deoree is made and all questions 
involving the title of the parties and their right 
to any relief within the issues are judicial in 
oharaoter. They must be determined by the Court 
and suoh determination is to be made ordinarily 
by the Court and incorporated in the preliminary 
deoree before any partition oan be made or 
direoted. An application under 8.4 oanno. there¬ 
fore, be properly made before it has been de¬ 
clared by the preliminary deoree that the 
plaintiff who is not a member of the family has 
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acquired a valid title to a share thereof and is 
entitled to claim partition. This view has been 
accepted by this Court in the case of Biramoni 
v. Radha Churn, 5 0. w. N. 128 , and also by 
other Courts, Kidir v. Abdul Rdhxmm, 21 
Mad 639; Ablus Simad v. Abdul Rizzik, 
21 ALL. 403 and Bax Birakon v. Trikamias, 
32 Bom. 103: (10 Bom. L. R. 23). 

[ 10 ] An application under s. 2 of the Act can 
also bs made after the passing of the prelimi- 
nary decree. A D,vision Benoh of thi3 Court had 
held to the effect in the case of Biramoni v. 
Raiha Churn, 5 O. w. n. 123. Tt was held that 
the passing of a preliminary deoree would not 
bar an application being made under 9. 2 of 
the Act. 

[ill Section 3 of the Aot, in so far as it is 
relevant for the present appeal, is in the follow, 
ing terms: 

"It in any oase, in which the Court is requested 
under the last foragoiog section to direct a sale, any 
other share-holder applies for leave to buy at a valua¬ 
tion the ahace or shares of the party or parties 
askiog for sale, the Court shall order a valuation of the 
shore or shires in such manner a3 it may think fit and 
ofler to sale the same to such share-holder at the price 
so ascertained and make all neoassarv and propsr dircc- 
-titns in that behalf," 

[12] The foundation for attracting the provi¬ 
sions contained in 9. 3, therefore, is the earlier 
application under s. 2 of the Aot. As already 
pointed out, an application under 9 .‘ 2 of the 
Act may be preferred after the passing of the 
preliminary deoree. It is incontestable aooord- 
ingly that the procedure laid down under 8. 3 
may be initiated aftsr an application is made 
under 8. 2 of the Aot. The passing of a preli. 
minary deoree will not be a bar to 8. 3 being 
attracted. 

[13] Mr. Sarkar, appearing on behalf of the 
respondents, however, points oat that even if 
this principle be aocepted, the eleotion by the 
defendant afforded under s. 3 of the Aot must 
b9 exeroieed immediately after an application 
under 8. 2 of the Aot is made and before the 
order for sale It is oontended that as the plain¬ 
tiffs had, before the passing of the preliminary 
deoree, suggested the sale of the entire property, 
-the tank, and on suoh suggestion the Court had 
passed an order for the sale of the property, it 
W49 not oomp9tent for the defendants to make 
an application under S. 3 of the Aot after the 
preliminary deoree had been passed. Thera is no 
direct authority of this Ocurt on this point. Rs- 
ferenoe may, however, be made to the oase of 
Subbamma v. Veera\ya, 61 M. L. j. 552 : (a.I.B. 
(19) 1932 Mad. 15), where the MiJcas High Court 
observed that as thi9 seotion favoured the 
smaller share-holder at the expense of the larger 
•ana as under 8. 3 of the Aot, ths plaintiff, 
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although the owner of the larger share, is not 
entitled to get the property, the Court, ehould, 
wherever possible, strive to avoid this result. I 
do not see any expression used in S. 3, justify¬ 
ing the interpretation put by the Madras High 
Court ou this section. It is not for the Court to 
enter into a discussion as to the reasonableness 
or otherwise of a clear and direct provision 
made, by which one particular party is given an 
advantage over the other. As indicated in the 
different oase3, while interpreting S. l of the 
Aot, ths provisions of the Partition Act are to 
bs liberally interpreted so as to apply those pro¬ 
visions to Ci3as which come within the purview 
of those provisions. There is no reason why a 
similar interpretation should not be put ou the 
provisions contained in 9. 3 of the Act. I do not 
sse any reason why bsfore the sale actually 
takes place, it will not bs open to the ‘defendant 
to exeroise the option whioh is given to him 
under 9. 3 of the Aot. 

[14] In ths case now before me, the plaintiffs 
had suggested that as they were not in a posi. 
tion to use beneficially the water of the tank, 
they would rather have the entire tank sold and 
suoh a direction was given. If after the expres¬ 
sion of such a desire by the plaintiffs, and the 
preliminary deoree is passed by the Court, the 
defendants make an application under 8. 3 (l) 
of the Aot, it is not only competent for the 
Court but the section makes it inoumbent on the 
Court to issue the necessary orders, provided the 
conditions mentioned in that seotion are satisfied. 

[15] Reference may in this connection bo 
mide to a deoision of this Court in the case of 
Atual Chandra v. Bhusan Chandra, 44 o. L. j. 
47 : (a. i. R. ( 13 ) 1926 cal. 1190), where it was 
pointed out that 9. 2 provides that whenever it 
appears to the Court that a division cannot 
reasonably or conveniently bs made, ths Court, 
if it thinks fit, on the request of any suoh share¬ 
holder, provided suoh share-holder is the owner 
of one moiety or upwards share, may direct the 
sale of the property. If suoh a request is made 
under 8. 2 , any other oo-sharer may apply for 
leave to buy at a valuation the share of the 
party asking for sale. There i3 no restrictive 
clause in 3. 3 limiting the point of time when 
this application mu3t be made. 

[16] The difficulty of accepting the contention 
raised on behalf of the plaintiffs may be further 
explained if we take an extreme case. The 
plaintiff in a particular oase may oontest the 
title of the defendants or some of them Until 
the question of title is deoided in the prelimi¬ 
nary deorea, there oan be no question of the de. 
fendant exeroising the opportunity given to 
him under 8. 3 of the Aot in spite of the faot 
that m the plaint tha plaintiff had suggested the 
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Bale of the entire property a3 it was incapable 
of being u3ed in separate shares by the pa-ties. 

[i7l This appeal i3 accordingly allowed; the 
judgment and decree passed by the lower 
appellate Court are set aside and the direc¬ 
tion given by the learned Munsif by his order 
dated 30th November 1915, is restore! 

[is! Each party, in the circumstances of this 
case, will bear the costs of this Court. 

[19] Leave to appeal under cl. 15, Letters 
Patent is granted. 

V.R.B. Appeal allowed. 


A. I. R (37) 1950 Calcutta 431 [C. N. 165.] 

Roxburgh J. 

Krishna Chandra Das — Appellant v. Lab 
shmi Narayan Das and others —Respondents. 

F. A. Nos. 31 & 32 ot 1950 and F. A. T. N 03 . 1614 
and 1015 of 1949, D/- 9-2-1950. 

Court-fees Act (1870), S. 8 and Sch. II. Art. 17 
(vi) — Applicability — Debottar land - Award of 
compensation to executor-Whole amount award¬ 
ed to shebait in apportionment proceedings — 
Appeal by executor—Court-lee. 

An award of compsnsatbn in respect of debottar 
land wa 3 made in favour o! K as representing the deity 
in bia capaoity as oxeoutor of the person who created 
the debottar. In apportionment proceedings the whole 
compensation wa3 awarded to one L in his character 
ns shebait K appealed again3*. this deci3ion paying a 

fixed coart-fee'. „ .. . 

Hdd, that the court-fee payable on the appeal was 
ad valorem on the amount determined aider S. 8 and 
not a fixed fee. It the appellant K was purely an exe¬ 
cutor with no personal interest in the money, the differ* 
ence in the amount awarded so far as ho was conserned, 
namely, nil and the amount claimed so far aa he was 
concerned would also appear to bs nil. But if it oould 
be shown that he had eome personal interest in the 
matter in any way, it might be that some value should 
be placed on that and that ho should pay court-fee 
accordingly. The estimated value to the executor of 
the ordet-he sought to obtain, whatever that might be, 
could not be the full am sunt of the compensation 
awarded for the property: 39 Cal. 99G, Del. on; A I. R. 
(22) 1933 Cal. 243. Disting. [Paras 2 & 4] 

Annotation: ('49 Com) Court fee3 Aot, S. 8, N. 3, 
7 and 9. 

Sudhir Kumar Acharya — for Appellant. 

Jogmswar Majumdar — for the State. 

Order. — This is a roferencs under S. 6, 
Court-fees Aot, arising out of an appeal against 
an order in land acquisition proceedings. Tne 
property acquired was debottar property. The 
Collector awarded compensation of Rs. 32,175-9 
in favour of the appellant Krishna Chandra Das 
as representing the deity in his capacity as exe- 
cutor to the estate of Midhusudan Das. There 
were three apportionment case3 before the 
Special Land Aoquisition Judge o! Alipur. They 
were tried together and the learned Judge ha3 
direoted that the entire compensation should be 
awarded to Lakhinarain Das representing the 
deity in bis oharaoter as shebait. Against this 


Krishna Chandra Das has preferred an appeal 
paying the court-fee stamp of Rs. 15 on the 
ground that the subject-matter of the appeal 
cannot b9 possibly estimated at a money value. 
The stamp reporter has o’ojeoted to this and 
has claimed an ad valorem court-fee of as. 1690 
on the amount of compensation awarded by the 
Collector. 

[ 2 ] Toe cases Trinayani Dasii v. Krishmlal 
Di, 17 C. W. N 933 : (39 Cal. 903) and Rash 
Bi'iari v. Gosto Behari, 33 C. W. N. 110. (A. I. R. 
(22) 1936 cal. 243) deal with a somewhat similar 
question to that arising in the present oase. Sir 
George Rankin in the oa3e of In re Ananda 
Lai Chakravarty, 35 O. W. N. 1103: (A. I. R. (19) 
1932 Cal. 316) has discussed the nature of the 
provisions of 8. 8, Court-fees Aot. The decision 
in the case appears to me to be quite simple. 
Krishna Chandra Das was awarded the money 
by the Collector a3 exeoutor and in this appeal 
he claims the monsy as executor to the will of 
Mudhusudan Das whocreited the debottar. As 
executor be will have to deal with the property 
in the terms of the will. In passing I may say 
that I find it a little difficult to understand 
why in a matter under the Land Acquisition 
Act the question of the rights of porson claim¬ 
ing as shebaits against the executor had to be 
deoided, neither side disputing that the property 
acquired was debottar. Further, it is not easy to 
understand why the amount of compensation is 
proposed to be paid in cash either to the exe- 
outor or to the persons now found to bs the 
shebaits and why the cash wa3 not invest3d 
under 8. 32, Land Acquisition Aot. However 
that may be, so far as the appeal here is con¬ 
cerned, tho matter is clearly to be governod by 
8 . 8, Court-fees Aot whioh, as pointed out by 
Sir George Rankin, is not itself a oharging 
section but assumes that the fee payable in res- 
peot of any appeal relating to an award of 
compensation will be ad valorem and lays down 
the method by which the valuation is to be 
made on which the fee is to be oaloulated. It is 
for the party, in the first place, to say, in my 
opinion, what that value is and the Registrar 
may investigate as far as he thinks neoessary. 
If Krishna Chandra Das is purely an exeoutor 
with no personal interest in the money, the de¬ 
ference in the amount awarded so fat as he is 
concerned, namely, nil and the amonn claimed 
so far as he is ooncerned woul 1 appear to be also 
nil. If it can be shown that he has some pe - 
sonal interest in the matter in any way. it may 
be that eome value should be Pl“ J 
and that he should pay court-fee according y. 
This view, although it may not appear 

first sight, is, I think, entirely consistent with 

the view taken in the oase in Trinayani Doss 
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v. Krishnalal Be, 17 0. w. N. 933: (39 Oal. 905) 
where the facta indeed are somewhat similar. 
The appellant there wa3 an executrix to her 
husband's will. The money had been invested 
under 9. 32, Land Acquisition Act, as a result of 
an objection by the grandsons of her husband 
who claimed to be ehebaits. According to the 
will, the lady and Lai Gjpal Da, the father of 
the opposite parties, had been appointed to be 
shebaits. The lady apparently objected to the 
order of investment and appealed claiming that 
the amount should be paid wholly to her. The 
difficulty in appreciating the exact decision in 
the case, I think, arises from the faot that preoi. 
Bely what was the lady’s oaso is a little obsoure- 
The learned Judges themselves, iu faot, it seeni 9 
to me, really decided her appeal for her on the 
matter of the application as to the oourt.fee 
payable, because they pointed out that as exe¬ 
cutrix she was in no better position than as a 
shebait and that ehe would not be able to dis¬ 
pose of the property other than as under the 
will and that hence obviously the order for in¬ 
vestment was really a proper one. I note that 
after the decision of the oourt-fee matter the 
court-fees were, in fact, not paid. However that 
may be, the learned Judge pointed out that the 
fee payable was governed by 8. 8 and not by 
Sob. 2, Art. 17, ol. 6. They remarked: 

"Iu the present case, even supposing (bat the exaot 
estimate oaonot be given, it is, in our opinion, certain¬ 
ly possib e to state approximately the money value of 
the relief olaimed. • 

The learned Judges expressed no opinion as to 
what the value should be and the oase, though 
relied on by the stamp reporter, is really no 
authority for a contention that in the present 
oase oourt-fee on the full amount Rs. 32,176-9, 
ad valorem must be paid. 

(3) The oase of RashBehari v. Gosto Behari, 

89 0 . W. N. no: (A. I. B. (22) 1936 Oal. 213) is of 
no real assistance here. There the appeal was 
by the reversioners against an order of payment 
of compensation to a purohaser from a Hindu 
widow. In order to proteot their interest they 
wanted an order under 3. 32, Land Acquisition 
Aot.for investment of the money. They were not 
olaiming any amount to be paid to them. The 
case was held to come not under a. 8 but 8oh 2 
Arts. 7 (iii), Court-fees Aol. ’ 

[4] My deoision therefore is that the fee 
payable is ad valorem on the amount deter¬ 
mined under 8. 8, Oourt-fees Act, in the manner 
I have indicated. The estimated amount of the 
value to the exeoutor Krishna Chandra Das of 
the order he seeks to obtaiD, whatever that may 
be, oannot bo the full amount of the oompensa- 
tion awarded for the property. 

K,Bl Answer acoordingly, 


"• i. n. i»au uaicuua *33 [U. N. 166.J 
G. N. Da3 and Das Gdpta JJ. 

S. C. Mitter — Appellant v. The State. 

Crimintil Appeal No. 256 ol 1949, D/- 3-3-1950. 

(a) Evidence Act (1872*. Ss. 18,101-103-Criminal 
trial—Admission by counsel — Duty of prosecu 
tion. 

Tbe law make; no provision (or an admission bv 
connsel in a criminal case. N'i admission b; counsel 
can relieve the prosecution of the duty of 'itbfvin,-. 
tkl Court by proper evidence. fPari 

Annotation : (’46-Man) Evideoos Act, S. 18 \j v 
Se. 101-103, N. 3,5. ' *’ 

(b) Evidence Act (1372), S. 33, proviso — "Op¬ 

portunity to cross-examine" — ’Opportunity to 
cross-examine required by the proviso is a full 
opportunity and not a partial one. (Para 111 

Annotation : t’46 Man) Evidence Act, S. 33, N. 11. 

(c) Evidence Act (1872), S. 33—"Right to cross- 
examine" _ Warrant case-Accused has no rieht 
to cross examine the witness before framin/of 
Charge-Criminal P C. (1398), S. 252. (Para 121 
N ^Q notat * on : C^-Gom.) Criminal P. C. S. 252^ 

A. K. Basu, BWeswar Chatlerji, B. K. Ghost 
phiren Chakraverli and Gouri Prasad M u - 
kherji—toz Appellant. 

Walter Dull and Abani Chatter —for the S'.ato. 

Das Gupta J._The appellant was ccnvio- 
ted by tho First Special Tribunal, Calcutta, of 
an offence under s. 120 B read with s 161 
Penal Code, and for several offences under 
8. 161 of the Code. He was sentenced to diffe. 
rent periods of imprisonment for each of these 
offences and also to fines, iu default of payment 
of which, ho was directed to undergo further 
periods of imprisonment. 

[31 The prosecution case was that the appel- 
lant entered a conspiracy with one Scipati 
Mukhent to comm.t offences under s 161 
Penal Code by accepting illegal gratification from 
Sr.pat. as a motive or reward for issuing oon- 
tracts m favour of the Datia Tailoring Company 
of which Snpati Mukherji was a contraotor^and 
that m pursuance of the same, different sums of 
money as mentioned in specific chargee wem 
actually received by the appellant from Sripati 
Mukherji as illegal gratification. It i 3 3aid t P ha [ 
on paper, these payments were shown as having 
been mad° to one R. K. Roy as commission on 
profits, though in reality, these payments were 
for the appellant and were reoeived by him. 

[9] The defence was a denial of any agree 
ment to receive illegal gratification and a dfnial 
that any suoh gratification was reoeived. 

enHrii 1110 SU<3 ° esa . ° £ lhe P r03eo «tion depended 
entirely on proving that the payments which 

R Q TRnVT 0h °?: a ‘° have made to 

L^evTncro’^hTre^dto 6 ““ 

is the evidence of Sripati T 1t f°? ‘ hia 
behalf of the appellant, however, tha^Srip^U’a 
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evidence mu3t be excluded from consideration 
as be did not get an opportunity of completing 
the cross-examination of Sripati. 

[5] It i3 necessary to decide first whether 
this contention should prevail. Sripati's exa- 
mination-in-cbief was concluded on llth March 
1948. There is a note on the record that on that 
date cross-examination was reserved. Charges 
were framed against him on 2Gth May 1913. 
The witness was recalled, and further examined 
in chief on 9th July 1948. Thereafter hi3 cross 
examination commenced on 9th July 1948, but 
before the cross-examination could be concluded, 
Sripati ceased to be available for croBS-examina- 
tion. 

[6l The only way in which the evidence 
already recorded could be used as evidenoe in 
this case wa3 by the application of the provi¬ 
sions of S. 33, Evidence Act. The first require¬ 
ment for the application of those provisions is 
that the prosecution must prove that Sripati was 
dead, or oould not be found, or is incapable of 
giving evidence, or is kept out of the way by 
the adverse party, or if bis presence oannot be 
obtained without an amount of delay or expense 
which, under the circumstances of the case, the 
Court considers unreasonable. It is not the 
pro 3 eoution case that Sripati was dead, or that 
he could not be found, or he was kept away by 
the acoused. It is said, however that Sripati 
was seriously ill, and so incapable of giving 
evidence; that further he was not likely to 
recover soon, so that his presence could not be 
secured without undue delay. 

[7] The straDge thing, however, i9 that the 
proseoution did not make the slightest attempt 
to prove these allegations. Though the Tribunal 
asked two dootors to examine Sripati and a 
report was received from these doctors, neither 
of the dootors gave evidence in the case. Two 
medical oertifioates from two other doctors were 
also put into Court by the Publio Prosecutor. 
Neither of these doctors were, however, examin¬ 
ed. The Publio Proseoator from his position in 
the Bar made statements that the witness wa3 
seriously ill and was not likely to recover soon. 
He was, however, also not examined. There is, 
in faot, not one single line in evidenoe in sup¬ 
port of the story of Sripati’s illness. 

[8] The Tribunal appears to have relied on 
the faot that the learned defence counsel in the 
Court below did not oontest the story of Sri¬ 
pati’s illness. The law, however, make3 no 
provision for an admission by counsel in a 
criminal case. No admission by oounsel can 
relieve the proseoution of the duty of satisfying 
the Court by proper evidence, that Sripati wa9 
really seriously ill. Vide the decisions in the 
case of Gantshdas Ni'nani in ori. Appeal 


No. 70 of 1949, D/• 21-8-1249 and in the case of 
the Attorney General of New South Wales v, 
Henry Louis Btrlrand, ( 1867 ) 36 h. J. P. c. 61: 
(L. R 1. P. O. 620). 

[9] I find that the prosecution has not proved 
that Sripati was ill, and that no case has bsen 
made oat for the application of s. 33, Evidenoe 
Act. 

[ 10 ] I may also point ont in this oase that 
the second requirement of ths proviso to the 
section which requires that an adverse parly 
has had the right and opportunity to cross 
examine the witness has also not been fulfilled. 
After charge had been framed, the acoused had 
certainly the right to cross-examine the witness. 
He had partial opportunity to exercise the right, 
but not full opportunity as the witness ceased to 
be available bsfore cross-examination oould be 
concluded. 

[11] In my opinion, what this proviso re¬ 
quires is that the aooused must have a full! 
opportunity of cross-examining the witness. 

[ 12 ] Before oharge was framed, the aooused 
had certainly the opportunity to cross-examine 
the witness; but at that stage, he had no right 
to cross-examine the witness. The reasons for 
the conclusion that the aooused in a warrant 
case has no right to cross-examine the witness 
before charge is framed within the meaning of 
B. 33, Evidence Act, were fully disoussed in 
Appeal NO. 236 of 1949, and need not be repeated 

her [i 9 ) My conclusion, therefore, is that Sripati’s 
evidence, as recorded is not admissible under 
8 . 33, Evidence Act, and must be exoluded from 
consideration. On such exclusion, the position 
is that there is no evidence on the record at all 
to show either that there was an agreement 
between the appellant and Sripati that the 
appellant would receive illegal gratifications, or 
that, in fact, any illegal gratification was ever 
received by the appellant. The prosecution, 
has, therefore, failed in my opinion, to prove 
the guilt of the accused of any of the offenoes 

with whioh he wa3 oharged. 

[ 1411 would, therefore, allow this appeal, set 
aside the order of conviction and eentence 
passed by the Tribunal, and order that the 
accused :be aoquitted of all the charges, and 
discharged from his bail bond. 


16) Das, J—I agree- , . ., 

16) By the Coart-Leave to appeal to he 
reme Court under Art. 134 (l) (o) 
station i» rolnorf. ^ ^ 
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A. I. S. (87) 1950 Calcutta 437 [C. N. 167.] 
Dab Gupta and Lahiri JJ. 

Superintendent and, Remembrancer of Le. 
gal Affairs, West Bengal—Petitioner v. Abani 
Kumar Banerjee — Accused—Opposite Party, 

Crimioal Revn. No. 92 of 1950, D/-9th May 1950. 

(a) Criminal P. C. <1898}, S. 190 (l)(a), 156 (3) and 
200 — Petition ol complaint filed before Magistrate 
— Magistrate* if bound to take cognizance. 

When a petition of complaint is filed before a Magis¬ 
trate the Magistrate may take cognizance under S. 190 
( 1 ) (a) and proceed to examine the complainant under 
S. 200, and thereafter proceed accordiog to the sub¬ 
sequent sections of the Code, or in the alternative, may 
not tako cognizance and may instead send it to the 
police for investigation under the provisions of S. 156 
(3). [Para 5] 

Annotation: (’49 Com.) Criminal P. C., S. 156 (3), 
N. 5, Pt. 3; S. 190, N. 17 Pts. 1 and 2. 

(b) Criminal P. C. (1898), S. 190 (1) (a) -Taking 
cognizance — Phrase explained. 

Before it can be said that any Magistrate hag taken 
cognizance of any offence under S. 190 (l) (a), he must 
not only have applied big mind to the contents of the 
petition, but he must have done so for the purpose 
of proceeding in a particular way as indicated in the 
subsequent provisions of the Chapter. When the Magis¬ 
trate applies his mind not for the purpose of proceed¬ 
ing under the subsequent sections of the Chapter, but 
for taking action of some other kind, e. g., ordering in¬ 
vestigation uoder 9. 156 (3), or issuing a search war* 
rant for the purpose of the investigation, he cannot bo 
said to have taken cognizance of the oflence. 

[Para 7] 

Annotation: ('49-Com.), Criminal P. O., S. 190. N.4. 

UirmaJ Kumar Sen, Deputy Legal Remembrancer 

—for Petitioner. 

Sttdhansu Sekhar Mukherjee and Arun Kumar 
Dull No . If—for Opposite Party. 

Das Gupta J. — On and February 1948, a 
petition of oomplaint was filed before the Chief 
Presidency Magistrate of Calcutta by one Haridas 
Mukherjee. On that petition of oomplaint, the 
learned Magistrate passed the following order: 

"To D. C. D. D., for enquiry and report. II it ie 
found tbat the Bank ba 8 ceased functioning, the en¬ 
quiring offioer to seize the books atonee on the strength 
ol a eearoh warrant I ahould issue on his application. 
II the Bank le functioning he should apply to me for 
instructions. To 13/2.” 

On 9th February 1948, a report was received 
that the Bank had ceased functioning. On 10 th 
February 1948, the learned Chief Presidency 
Magistrate ordered issue of a search warrant. A 
report from the police was received on 23 rd 
March 1918. On 14th June 1948, the learned 
Chief Presidency Magistrate passed the follow- 
ing order: 

"Hoard laarned Pleader. Let D. 0. D. D.,lako oognl- 
zanoe of this case at onoe, and Eelze the boak3 of thle 
Bank that are nocesgary.'' 

Thereafter a ohallan was sent up by the police 
under 8. 408, Penal Code, against Abani Kumar 
Banerjee, On 7th February 1949 , the learned 
Chief Presidency Magistrate recorded the receipt 
of the ohallan under a. 408, Penal Code, and 


then transferred the case to Mr. O. C. Chakra- 
vartti for disposal. 

[ 2 ] This learned Magistrate came to the 
conclusion that the learned Chief Presidency 
Magistrate had acted illegally and that the ac¬ 
cused Abani Kumar Banerjee was before him on 
the basi3 of illegal arrest, and accordingly order- 
ed him to be set at liberty; and *be fixed a date 
for the examination of tbo complainant, ap. 
parently under s. 200 , Criminal P. C. 

[3] It is against thU order of tho learned 
Presidency Magistrate Mr. C. C. Chakravarti, 
that the present Rule is directed. 

[ 4 ] The real question for decision is whether 
the learned Magistrate i3 right in his view that 
when a petition of a complaint was filed before 
the Chief Magistrate, he was bound to take 
cognizance under 8. ISO ( 1 ) (a), Criminal P.C. If 
he was so bound, he was certainly bound also to 
examine tbe complainant under 8. 200 , Criminal 
P. C., and thereafter proceed in tbe ways indi¬ 
cated in subsequent Ss. 202, 203 and 204 of the 
Code. If, however, he was not so bound, the ao- 
tion of the learned Obief Presidency Magistrate 
in sending the case to the police without himself 
oxarn'miDg the complainant under 8. 200, Orimi- 
nal P. C., cannot be said to bo illegal as he 
would be entitled to order investigation by the 
police, under S. 166 (3), Criminal P. C. 

[ 5 ] Sen J. in the oase of Samaddar v. Sure* 
Chandra 63 0 . W. N. 270 : (A. I. R. (36) 
1949 cal. 197) and in some other cases has taken 
the view that a Magistrate duly empowered to 
take cognizance is bound to take cognizance of 
tbe petition of oomplaint as soon as it 13 filed 
before him. The oontrary view has been taken 
by several Division Benohes of this Court of 
whioh mention need be made only of two reaent 
decisions, viz., decision of Roxburgh and Ohakra- 
vartti JJ. in Robinul Hossain v. K. K. Ram, 
82 0. L. J. 222 and the decision of Harrie9 0. J. 
and Das J. in Pulin Behari Ghosh v. King, 
63 0. W. N. 659. In these oases, the view has 
been dearly expressed that when a petition of 
oomplaint is filed before a Magistrate the Magis- 
rate may take oognizance under 8. 190 (l) (a), 
Criminal P. C. and proceed to examine the 
oomplaint under s. 200 , and thereafter proceed 
according to the subsequent seotionB of the 
Code, or in the alternative, may not take oog- 
nizanoe and may instead send it to the polioe for 
investigation under the provisions of S. 166 ( 3 ), 
Criminal P. 0. I feel bound to follow these 
deoiaions. 

[61 Mr. Mukherjee has, however, tried to 
oonvince us that the view taken in these deoi. 
sions mentioned above is wrong, and that we 
ahould refer the matter to the Full Benoh, 



438 Calcutta Ramesh Chandra v. BhupeNDRA Bhuban (Roxburgh J.) 


A. LB. 


[7] I have for myself no hesitation in feeling 
that there is nothing which would justify our 
referring the matter to the Full Bench. As I 
real s. 120 , Criminal P. C., and the subsequent 
sections, it seem3 to me to he clear that a 
Magistrate is not bound to take cognizance of 
an offence, merely because a petition of com. 
plaint is filed before him. Mr. Mukherji’s argu¬ 
ment i3 that a Magistrate cannot possibly take 
any action with regard to a petition of com¬ 
plaint, without applying his mini to it, and 
taking cognizance of the offence mentioned in 
the complaint necessarily takes place, when 
the Magistrate's mind is applied to the petition. 
Consequently, Mr. Mukberji argues, whenever 
a Magistrate take3 the action, say, of issuing 
search warrant, or asking the polioe to enquire 
and to investigate, he has taken cognizance of 
the case. In my judgment, this is putting a 
wrong connotation on the words "taking cogni- 
zaDCo”. What is "takiDg cognizance" has not 
been defined in the Criminal Procedure Code, 
and I have no desire now to attempt to 
lefine it. It seems to me clear, however, that 
before it can be said that any Magistrate 
oas taken cognizance of any offenoe under 
3. 190 ( 1 ) (a), Criminal P. C., he must not only 
have applied his mini to the contents of the 
petition, but he must have done so for the pur- 
pose of proceeding in a particular way as indi¬ 
cated in the subsequent provisions of this 
Chapter,—proceeding under S. 200 , ani thereafter 
sending'it for enquiry and report under S. 202 . 
When the Magistrate applies his mind not for 
the purpose of proceeding under the subsequent 
sections of this Chapter, but for taking aotion 
of some other kind, e. g., ordering investigation 
under 8.166 (3), or issuing a search warrant 
for the purpose of the investigation, he cannot 
be said to have taken cognizance of the offence. 
My conolusion, therefore, is that the learned 
Magistrate is wrong in thinking that the Chief 
Presidency Magistrate was bound to take cog- 
nizance of the case as soon as the petition of 
complaint was filed. 

[81 Mr. Mukherjee wanted to draw our at¬ 
tention to the evidence of some of the witness 
examined before Mr. Chakravarti to show that 
really there was something suspicious about the 
whole complaint. In my judgment, it is not 
necessary or proper for us to go into the 
matter at this stage. The learned Magistrate 
has, in my opinion, clearly committed an error 
in law in treating the proceedings after the 
filing of the petition on 2ad February, 1949, up 
to 7th February 1949, as invalid, and in deciding 
to start proceedings anew. 

19] I would, therefore, make this Rule ab¬ 
solute, set aside the learned Magistrate’s order 


direoting the accused to be set at liberty, and 
direct that the Court should proceed with 
the trial of the case on the basis that the 
proceedings up to the order of the Chief Presi- 
dency Magistrate on 7th February, 1949 , 
ordering transfer of the case to Mr. 0. 0. Ohak! 
ravarti are valid. 

ClOl We understand that the Magistrate, 
Mr. 0. 0. Chakravarti, has since been tran 3 .' 
ferred. This would necessitate that the case 
should be tried either by the Chief Presidency 
Magistrate -or by such other Presidency Magis¬ 
trate to whom he may think fit to transfer 
the case. 

[ill Lahiri J_I agree. 

v.R.B. Rule mide absolute. 


A. I. R. (37) 1930 Calootta 438 [C . N. 168.] 

Roxburgh J. 

Ramesh Chandra Roy Choudhury and an¬ 
other — Defendants—Appellants v. Bhupenira 
Bhusan Gangully—Plainti //— Respondent. 

A. F. A. D. No. 1263 of 1946, D/- 26 4 1950, against 
decree of District Judge, Mursbidabid, D/• 21-12-1945. 

(a) Debts laws — Bengal Money-lenders Act 
(X [10J of 1940), S. 36 (2) (c)-Partial restoration. 

The provisions of 6. 36 (2) show beyond all doubt 
that there was the clearest intention that partial resto¬ 
ration could be claimed and given. [Para 4] 

(b) Debt laws — Bengal Money-lenders Act (X 
[10] of 1940), S. 36 (2) (c) and (e)—Provisions as to 
partial restoration if nullified by cl. (e) — Court’s 
duty to estimate amount for which judgment-debtor 
is to be credited. 

It canoot be said that the whole provisions for 
partial restoration are nullified. The Legislature clearly 
has made a mistake in the provisions it bas made in 
clause (e) in providing that the judgment-debtor is to 
get credit only for the value of the property restored to 
him and again returned to the decree-holder. It is not 
possible to give any other interpretation to the 6e)tion 
than in accordance with Ibis manifest error, but tha 
Courts then must estimata in tha best way they can 
v.hat figare is to be given as the amount for which tha 
judgment-debtor has to be credited. [Para 6] 

Paresh Nath Mukherjee (Jr.) and Smriti Kumar 
Roy Chouihuri — for Appellants. 

Samarendra Nath Mukherji (II)- for Respondent. 

Judgment. — This is an appeal against a 
decree of the District Judge of Murahidabad 
decreeing a suit under 8. 36 (l), Bengal Money. 
Lenders Act which was dismissed by the trial 
Court. The original decree was passed in Mort¬ 
gage Suit No. 6 of 1933 of tha Court of the Sub- 
ordinate Judge of Murshidabad, final decree 
being passed on 23rd August 1938. The properties 
were sold on 16th Maroh 1939, for Be. 1000 only. 
The decree-holder wa* the purchaser and he took 
delivery of possession. There were three pro. 
parties sold. There wa3 a personal decree for the 
balance, B3. 2832 odd, on 19th June. 
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[ 2 ] The lower appellate Court has reopened 
the decree and passed a decree for Bs. 2,478 plu3 
all costs giving ten instalments from March 1946 
to March 1955. 

[3] Of the three properties purchased some 
portion is iu the actual possession of the decree- 
holder and forms the subject.matter of the prayer 
for restoration in the suit under 3 36. As regards 
the rest, there were claim cases which the decree- 
holder lost. In one case a cosharer succeeded on 
an allegation that the particular property claimed 
fell within his allotment. As regards the other 
claim case the claimant was a purchaser from 
the mortgagor after the mortgage. The decree, 
holder has brought a suit to establish his rights 
in respect of this portion. 


[4] The main point argued before me is that 
as the jadgment debtors’ claim is for partial 
restoration of the property purchased and as 
partial restoration cannot be given, therefore the 
application should have been rejected. For this 
proposition reliance is placed on the decision in 
the case of Ahammad Men v. Gunu Mia, 61 
O. W. N. 922 : (A. I. B. (36) 1£48 Gal. 105). That 


was a case relating to the provisions of S 36a, 
Bengal Agricultural Debtors Aot, and the deoision 
is to the effect the whole tenor of the provisions 
of that seotion shows that the intention i9 that 
the judgment-debtor oan only olaim transfer to 
himself of the whole property sold. Iu my 
opinion, the deoision is of no assistance as 
regards the present case. In fact, the provisions 
of 8.36(2), Bengal Money-Lenders Aot, show, in 
[my opinion, beyond all doubt that there was the 
clearest intention that partial restoration could 
•be olaimed and given. The nature of the proce¬ 
dure provided in that seotion is quite different 
from that provided in the Bengal Agricultural 
Debtors Aot. In bioad outline the provision is 
that the judgment-debtor may have the decree 
against him reopened and a now deoree made in 


aocordanoe with the provisions of the Aot,and 
where property has been sold the Court 


"shall order the restoration to the judgment-debtor of 
inch property, if any, ot the judgment debtor acquired 
by the deoree-holder in consequence of the execution 
of the reopened decree as may be in the possession of 
the decree-holder on the date on whioh the decreo was 
reopened.’’ (The italios are mino.) 


The judgment-debtor is to be directed then to 
pay the new deoretal amount in such number of 
instalments as tbe Court thinks tit and if be 
fails to pay any instalment, then tbe property 
restored to him is to be again returned to tbe 
deoree bolder and tbe judgment-debtor is to be 
liable for tbe whole decretal amount less credit 
for tbe value of the property purchased by the 
deoree-holder. Here, however, the Legislature 
appears to have fallen into error and made a 


somewhat absurd provision. It is necessary to 
quote the whole of sub-ol. (e): 

“If iu ereteke of tbe powers conferred by Eub-s. (I) 
the Court reopens a dtcree, tbe Court shall direct that, 
in default of tbe payment of any instalment ordered 
under cl. (1) tbe decrte-hclder shall be put into pos¬ 
session of the property referred to in cl. (c) and that 
the amount for which the decree-holder purchase! 
such property in execution of tha reopened decreo 
shall be set off again:', so much of the amount of ehe 
new decree as remains unsatisfied". 

Obviously, when the operations mentioned in 
cl. (e) are performed, then the new position is 
that there is a new decree for a lesser amount; 
the decree-holder has all the property he origi. 
nally purchased in execution of the old deoree 
(less, of course, any properties whioh he may 
have disposed of). Clearly the judgment debtor 
in that position ought to be given credit aa 
against the new decree for the full value of the 
properties sold at the original sale, that is to say, 
for tbe full amount paid for all the properties 
sold at the original sale. There is no rhyme or 
reason or eense in providing that in that posi. 
tion tbe judgment-debtor should receive credit 
against tbe new decree for only the value of 
’’such property” as is "referred to in cl. (c)", 
that is to say, 

“such property, if any, of the judgment-debtor ac¬ 
quired by tho deoree holder to consequence of the 
execution as the reopened decree as may be in tho 
possesion of the docrce-holdor on the date on which 
tbo decree was reopened". 

In other words, there is no rhyme or reason 
why the judgment dobtor in the final position 
should get credit against the new decree only 
for the value of tbe propperty which happened 
to be in tbe possession of Ibe decree.holder at 
tbe date of the reopening of the decree and of 
which restoration was given to tbe judgment, 
debtor subject to his paying the instalments and 
which on his failure to pay the instalments has 
been returned to the deoree-holder. In the final 
position the deoree-holder has all tie benefits 
of the original purchase in execution of the 
original decree and in that position clearly in 
all common sense the judgment-debtor should 
get credit for whatever the decree-holdec paid 
for those properties in tbe original sale. How¬ 
ever, our legislators had slipped and had used 
the word 'such' as underlined (hero itnlioised) 
above in the quotation in ol (e) instead of the 
word ’the’ or perhaps tbe words "all the”. 

[6] Indeed it would appear that tho drafts, 
man bad his attention so fooussed on the point 
that he was providirg for partial restoration of 
whatever property of the judgment-debtor might 
still remain with the decree.holder, that when 
he oame to tbe final provisions about re restora¬ 
tion he provided, quite wrongly, for only a 
partial credit to the judgment-debtor, although 
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the decree-holder by ttat stage of the proceed, 
ings had received the full benefit of his original 
purchase. 

[6l It is then sought to argue, taking advan¬ 
tage cf the manifest error in the provision 
made in cl. (e), that where only partial restore, 
tion is possible because the deoree-holder ha3 
already parted with some of the properties by 
the time the decree is re-opened, since there is 
difficulty in saying what is the amount for 
which the decree-holder purchased any portion 
of the properties sold in one lot, therefore the 
whole provisions for partial restoration are 
nullified. I am not prepared to accept this 
argument which really is one of redentir ad 
absurb. The*Legi3lature clearly ha3 made a 
mistake in the provision it ha3 made in cl. (e) 
in providing that the judgment-debtor is to get 
oredit only for the value of the property res. 
tored to him and again returned to the decree, 
holder. It is not possible to give any ether 
interpretation to the seotion than in accordance 
with the manifest error but the Courts then 
mu3t eetimate in the best way they can what 
figure is to be given as the amount for which 
the judgment-debtor has to be credited. The 
learned District Judge ha3 given the full credit 
of the purchase price of Bs. 1000. In the present 
case I estimate the value to be given under the 
terms of cl. (e) as best as I can at half this 
amount, B'. 600. 

[7l There is no provision in the decree of the 
lower appellate Court for an application by the 
decree-holder for a personal decree under o. 34, 
B. 6. The decree must be amended to make 
provision for such an application to be made in 
the event that there is a failure in payment of 
the instalments and the property is again re¬ 
turned to the deoree-holder. 

[8] Lastly, I am asked to add as part of the 
conditions of the payment of instalments a 
condition that the judgment-debtor will pay the 
rents and cesses in due time and will file the 
cbalans and daWiilas at least within 3 days of 
the last date of payment in each case, failure 
to comply with this oondition to be a breach of 
justifying an order of return to the decree- 
holder of the property now directed to be restored 
to the judgment-debtor. This is a reasonable 
condition in the oiroum3tances and the decree 
will be amended to provide suoh a oondition. 

[ 9 ] 1 make no order as to costs. 

[10] Leave to appeal under ol. (16), Lotters 
Patent is asked for and is refused. 

v.b.b. Decree amended. 


A. I. R. (37) 1950 Calcutta 440 [ 0 . N. 169.] 

Guha J. 

Bhagabati Devi—Defendant — Petitioner 
v. Bholanath Banerjee—Plaintiff—Opposite 
Party. 

Civil Buie No. 559 of 1949, D/- 14th November 
1949, from order of Mansif, Howrah, D/- 12th March 
1949. 

(a) Houses and Rents—West Bengal Premises 
Rent Control (Temporary ProvisionsJAct (XXXVIII 
[38J of 1948), S. 18—Wrong decision under—Revi¬ 
sion-Civil P. C. (1908), S. 115. 

Where the lower Court decides wrongly by dismis¬ 
sing the tenant's application under S. 18, the mistake 
concerns the jurisdiction and as such the High Court 
has power to interfere in revision. [Para 5] 

Annotation: ( 44 Com ) Civil P. C. 8. 115 N. 10,11. 

(b) Houses and Rents - West Bengal Pre¬ 
mises Rent Control {Temporary Provisions) Act 
(XXXVIII [38] of 1948). Ss. 12 (1) (b), 18-Non- 
compliance with S. 12 (1) (b) — Maintainability of 
application under S. 18. 

Where in a suit for ejectment and for recovery of 
arrears of rent the decree of the trial Court is merged 
in the decree of the appellate Court prior to the 
coming into force of the Act, interest In terms of 
S. 12 (1) (b) becomes payable and if no such interest 
is paid the tenant is not entitled to have the decree 
in the original suit rescinded or varied. [Para 6] 

Eeramba Chandra Guha—for Petitioner. 

Nirmal Chandra Chakravarty and Satya Sant> 
Mukherji—tot Opposite Party. 

Order. — This revision case at the instance 
of the tenant defendant arises out of an appli¬ 
cation under 8. 18 read with 8. IS (l) (b), 
West Bengal Premises Rent Control (Temporary 
Provisions) Act, 1949, hereinafter called the Act 
of 1948 rescinding a decree for ejectment and 
recovery of arrears of rent from July 1945 to 
May 1946. The decree was passed by the trial 
Court on 17th March 1948 and an appeal 
against it was dismissed on 22nd November 
1948. The Act of 1948 came into force on 1 st 
December 1948 and the application under 8. 13 
read with 8. 12 (l) (b) was filed on 10 th 
December 1949, the tenant being still in posses¬ 
sion of the disputed premises. In the applica¬ 
tion it was stated that all arrears of rent up to 
November 1948, i.e. up to filing of the application 
had heen paid by the tenant applicant and 
rescission of the ejectment deoree wa3 prayed 
for. The learned Munsif dismissed the petition 
holding that by payment contemplated under 
8.12 (l) (b) of the Act of 1948. the benefit of 
S. 18 of the same Act is not available. Ao 
detailed reasons were given, but purported to- 
rely upon a decision of Banerjea J. The deci¬ 
sion was given in Suit no. 2020 of 47 of the 
Original Side of this Court and an appeal 
against that decision was dismissed by the 
Chief Jastice and Sinha J. on 9th August 1949. 

[»] Though the learned Munsif disposed of 
the matter in a somewhat summary fashion K 
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1900 Eshiiibh Chandra 

the Case has been argued before me at length 
aud all the facte have been placed before me, 
It appears that the landlord filed T. 8. 163/17 
in the 2 nd Court of the Muneif of Howrah 
on 26th March 1917 alleging that the tenant 
defendant was in arrears from July 1915 to 
May 1915 and praying inter alia for a deoree 
for ejectment and for recovery of arrears 
of rent from July 1945 to May 1946. The 
defence inter alia was that there was no 
default inasmuch as the defendant deposited 
the arrears in question as directed by the Kent 
Controller. At that time the Bengal Bent 
Control Ordinance which came into force on 
1st October 1946 was in operation and there 
was a provision that if the defaulter paid up 
the arrears of rent within 30 days from 1st 
October 1916, he was not liable to ejectment. 
In the present case, however, the arrears were 
deposited on 6th D9cember 1946 and accordingly, 
the deposit being -beyond time, the learned 
Munsif held that it was of no assistance to the 
defendant. The suit was ultimately decreed 
on 17th Matoh 1918 and as pointed out before, 
the deoree was upheld on appeal on 22 nd 
November 1919. 

[3] On behalf of the tenant defendant 
Mr. Heramba Chandra Quha has contended 
before me that his client being still admittedly 
in possession of the disputed premises, she is 
now entitled to rescission of the deoree in the 
ejectment suit under s. 18 of the Act of 1918 
in view of the oiroumstances of this case. His 
contention is briefly that whatever might have 
been the grounds of overruling his olient’a 
contention about not being a defaulter in the 
ejectment suit which was deoided when the 
Bengal Rent Control Ordinance, 1946, was in 
force, the faot remains that she had deposited 
according to the directions of the Rent Con. 
tcoller the arreare olaimed in the suit before 
its institution and accordingly under the pre. 
sent law there is no reason why the previous 
deoree should not be rescinded. He has also 
pointed out that his client has deposited in 
compliance with the order of the Rant Con. 
troller all subsequent rents not sued for. 
According to Mr. Guha these are distinguishing 
features in his case and in view of them it is 
stronger than the cases deoided by Das J. in 
civil aevn. no. 277/19 and oivil Bevn. No. 597 / 
49 and by Bansrjea J. in suit No. 2020/47 of 
the Original 8ide of this Court. 

[ 4 ] On behalf of the landlord respondent 
Mr. Nirmal Ohandra Ohakravarti has oon. 
tended : (i) No interest as required by s. 12 
(l) (b) of the Act of 1918 having been paid by 
the tenant, she is not entitled to the benefit of 
S. 18 . (ii) Rent not having been tendered to 


Shiba Rani Debi 

the landlord or remitted by postal money order 
to the address of the landlord, deposit of rent 
in the Rent Controller’s office was of no assis¬ 
tance to the tenant in view of the Explanation 
to s. 12 ( 1 ) of the Act of 1948. (iii) In any 
'case, the present application in revision under 
S. 115, Civil P. 0., does not lie. 

[6l So far as the third objection is concerned 
my view is that it cannot be upheld. Assuming 
that the lower Court decided wrongly by 
dismissing the tenant's application under S. 18 
of the Act, the mistake concerns jurisdiction 
in the circumstances of this case and as such 
this Court haB power to interfere. 

[6] As regards the first objection, I am of 
opinion that there is force in it. In the eject¬ 
ment suit the decree of the trial Court is dated 
17th March 1918. The appeal against that 
decree was decided on 22nd November 1918 and 
the decree of the trial Court merged in that 
appellate decree. Before the appellate decree 
was passed, the alleged arrears were already 
the eubject-matter of the lower Court decree 
and as suoh interest thereon at 6$ p. c. was 
payable in terms of s. 12 ( 1 ) (b) of the Aot. 
No such interest was paid. I am unable to 
uphold Mr. Guha’s contention that on the facts 
of this case, no interest was payable. In view 
of non-compliance with S. 12 (l) (b), the tenant 
is not entitled to have the decree in the original 
suit reecinded or varied. 

[ 7 ] In view of the above finding, it is nn- 
necessary for me to express my opinion regard, 
ing the second objection of Mr. Ohakravarty. 

[8] In the result, I deoline to interfere with 
the order passed by the lower Court rejecting 
the application for rescinding or varyirg the 
deoree. The Rule is discharged but in view 
of all tbe circumstances no order is made as 
to the cost9 of this Rule. 

G.M.J. Rule discharged. 

A. I. R. (37) 1930 Caloutta 441 (0. N. 170 J 

R. P. Mookebjke J. 

Kshitish Chandra Mondal—Defendant 1 — 
Appellant v. Shiba Rani Debi and others ,— 
Respondents. 

A. F. A. D. No. 133 of 1949, D/■ 10-5-1960, against 
deoree of D. J., Zillah Nadia at Krishnagar, D/- 9-12- 
1949. 

Contract Act (1872), S. 55— Frustration — Appli¬ 
cability to leases —Transfer oi Property Act (1882L 
S. 103 (e). 

A created a thatohed shed on a plot and let tbe shed 
to B as a monthly tenant. During the tenanoy the shed 
wai burnt by fire. Thereafter B raised another structure 
on the lend In spite of A's protest: 

Held, (1) that S. 108 (e) did not In terms apply as B 
neither eleoted to walk out even after total destruction 
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aor *749 willing to suspand payment of rent and give 
’jp post€saion; [Para 9] 

(2) that the doctrine of frustration applied to leases. 
The contract betwean A and B became impossible of 
performance through no negligence on the part of A 
»ni he wa3 entitled to claim that the lease had come to 
an end by destruction by fire; [Para 21] - 

{$) that under the tenancy B had no right to raise 
Eicuctures of his owo, treating the lease as the lease of 
-She land only. [Para 22] 

Annotation: (’18-Man.) Contract Act, S. 56 N. 2. 

(’SO-Com ) T. P. Act, S. 108 (t), N. 3, 4. 
St^amacharaK Mitra— for Appellant. 

Sitaram Bancrjeo and Arun Kumar Daita 

—for Respondents. 
Judgment.—This appeal, on behalf of defen. 
cUnt l, arises out of a suit brought by the plain, 
feiffs for declaration of their title to the deputed 
iind and for recovery of vacant possession after 
removing a temporary shed erected by the 
defendant thereon. Only such facts as are relevant 
and necessary for deciding the limited questions 
raised in this appeal may be shortly stated. 

[ 2 ] Under th9 Maharaja of Oossimbazar 
Nirendra and hie brothers held a jama in respeot 
of C. S. plot NO. 2122 within the Ranagbat 
municipality. Subsequently, Nirendra became 
fche eole owner of the leasehold right. The plain¬ 
tiff's case is that on 0. s. plot No. 2122 they had 
ereotel certain thatohed sheds. The prinoipal 
defendant was inducted as a monthly tenant of 
those sheds for a fruit stall. A suit for ejeotment 
had been tiled against the defendant after due 
service of a notice under S. 106 , T. P. Act. 
Daring the pendency of the suit however there 
wftB a fire in the bazar when this particular shed 
was completely burnt down. Thereafter, the 
defendant raised another structure on the land 
in spite of the protest of tho plaintiffs. A prayer 
for injunction in tho suit whioh was then pending 
was refused and thereupon the said suit was 
withdrawn with liberty to institute a fresh suit. 
Under these circumstances the present suit oame 
to be filed. The plaintiffs allege that tho original 
shed which had been let out to the defendant 
having been destroyed by fire the contract 
faetweeu the parties was rendered void and the 
plaintiffs are entitled to re enter. 

*3] The defence as set up was of a two-fold 
naEuro. It was pleaded that the land on which 
the structure stood had been lot out by the plain¬ 
tiffs to defendant and the shop room now 
destroyed had been constructed by the lessee. 
Alternatively it was stated that if it be held that 
the original structures had been erected by the 
feasors and that which had been let out was the 
coom only the lease had not terminated on that 
ahed being burnt down. The plaintiffs were not 
accordingly entitled to re enter. 

[a] Both the Courts below have held that the 
ahed which had been burnt down had been 


erected by the lessors and what had been let out 
was the shop room only. That the defendant 
was a tenant in respect of the shop room erect- 
ed by the plaintiffs is a conclusion which is a 
finding of fact on a consideration of the evidenoa 
in the case. This question cannot be re-agitated 
in this appeal. 

[5] The point whioh requires consideration is 
whether on the total destruction of the shed, 
which had been erected by the lessors by the 
fire, the tenanoy had come to an end. 

[6] Clause (e) of s. 103, T. P. Aot provides 
that: 

‘ If by fire, any material part of the property be 
wholly destroyed or rendered substantially aad per¬ 
manently unfit, for the purposes for whioh it was let, 
the lease shall," 

in the absence of a contract or looal usage to 
the oontrary "at the option of the lessee, be 
void.” 

[7] It is urged on behalf of the appellant that 
under this danse an option is given only to the 
lessee to determine the lease if the conditions 
stated therein are satisfied. If in spite of the 
structures being destroyed or rendered per¬ 
manently unfit, the defendant-tenant elects to 
oontinue the tenanoy the lessor is not entitled 
to compel the defendant tenant to walk out. 

[8] It is incontestable that this olause makes 
no referencs to the rights, if any, of the lessor 
if the lessee, in spite of the do3truotion of the 
premises elects to pay the rent. In Kunh'ien 
Uaji v. Mayen. 17 Mad. 98 : (4 M. L. J. 21), it 
wa3 held that on the destrustion of the coffee, 
plants by fire which only had been leased out 
and abandoned by the tenant the lossor was not 
entitled to claim rent after suoh exercise of 
option by the tenant. This was a case which 
was covered by the provisions contained in 
S. 103 (e), T. P. Act. 

[9] This clause does not in terms apply to 
the facts of the present case where the lessee 
neither elected to walk out even after total 
destruction or is willing to suspend payment 
of rent and to give up possession. No oontraot 
or local usage governing the oase has been 
attempted to be pioved. On behalf of the lessor, 
reliance is however placed on the provisions 
contained in 9. 56, Contract Aot. The relevant 

portion of 8. 56 is in the following terms: 

“A oontraot to do an aot whioh alter tho oontraot u 
made, becomes impossible or, by reason ot some event 
whioh the promisor could not prevent, unlawlui, 
comes void when tho aot becomes impossib.e or uniaw 

ful.” 

[iol The Oontraot Aot is complementary to 
the Transfer of Property Act. There is no oon- 
flict between 8.66 of the former Aot and 8.108 ot 
the latter Ast on the facts of the present oase. 
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We have, therefore, to examine whether S. 55, 
Contract Aot, is attracted at all. 

[Ill Has the performance of the contract be¬ 
tween the parties become, after the destruction of 
the shed, impossible of performance? If a specific 
eubjeot-mitter, assumed by the parties to exist 
or to oontinue ia existence, is accident illy 
destroyed the promise made in the contract is 
discharged. ( Kunji'.al v. Durgaprosad, 24 
O. W. N 703: (A. I. R- (7) 1920 Oal. 1021', Taylor 
V. Cladwell, (1SC3) 3B.iS 826 : (32 L. J Q. B. 
16J) and Howell v. Couplani, (1876) 1 Q. B. D. 
268 : (46 L. J. Q. B 147). 

[12] Tnis rule is not attracted where the 
parties had already contemplated and provided 
for the particular contingency. In the present 
case, destruction of the room was not even con- 
templated by the contracting parties. 

[13] Whethor the doctrino of frustration 
applies to leases has given rise to a sharp divi- 
eion of opinion in the English Courts. In Cri. 
cklewood Property and Investment Trust Ltd. 
v. Leighton's Investment Trust Ltd., 1915 A. 0. 
221 : (Hi L. j. k. b. 110 ) the Judges were 
sharply divided. 

[14] Asquith J. who had heard the case at 
the first instance Leighton’s Investment Trust 
Ltd. v Cricldewood Property and Investment 
Trust Ltd., (1913) K. B. 493 at p. 495 : (112 L. 3. 
K B. 438), thought that it oould not be disputed 
that the dootrine of frustration had no applica. 
tion to an ordinary lease and relied upon 
Matthey v. Curling , (1922) 2 A. o. 180 : (91 L. J. 

K. B. 693)) London and Northern States v. 
Schlesiuger, (1916) 1 K. B. 20 : (85 L. J. K. B. 
869), Whitehall Court Ltd. v. Ettlinger , (1920) 
1 K. B. 630 : (69 L. 3. K. B. 125) and Swift V. 
Maclean, (1342) 1 K. B. 375: (ill L. J K B. 185). 
■On appeal this view was affirmed by Mackinnon 

L. J. in the Court of appeal (1943) K. B. 496. On 
appeal before-tbe House of Lords, the case was 
disposed of on a different point. As to the 
application of the dootrine of frustration to a 
lease, their Lordships expressed the view that 
the oiroumstanoe3 of that particular oase did 
not justify such application. Lord Simon L. 0. 
and Lord Wright opined that the dootrine of 
frustration oould bo applied to a lease and at 
any rate Matthey v. Curling, ( 1922 ) 2 A. 0 .180: 
(91 Ci. J. K. B. 693) was no authority to the 
contrary. Lord Russel of Killowen and Lord 
Goddard took the contrary view. Lord Porter 
expressed no view on this point. 

[ 16 ] This question oame up for further con. 
sideration in Denman v. Brise, (1919) 1 k. B. 
22 . In view of the divergent opinion, a3 expres- 
sed by the Hons9 of Lords in the oase above 
mentioned, the Court preferred to follow their 
own earlier deoiBions and left it for the House 


of Lords at ths appropriate time to resolve thia 
problem. 

[ 16 ] In Denman v. Brise, (1949) 1 K. ?■ 22 
(Supra) wo have an instance where the tenant 
declines to withdraw but the landlord refuses 
the tenant’s claim; the facts are to some extent, 
similar to those now before me but there is at 
the same tims a difference on a very material 
point. A bouse in the occupation of the tenant 
was bombed out. The tenant accordingly ceased 
to occupy tbe premises but there was no evi¬ 
dence of abandonment or surrender of the te¬ 
nancy. The landlord erected a new structure 
cn the site and when it became fit for occupa¬ 
tion, tbe tenant approached the landlord with a 
view to occupy it. The tenant was, however, 
unable to gain possession because tbs landlord 
withhold the key. The landlord thereupon pur¬ 
ported to determine the contractual tenanoy by 
a notiC9 to quit. The tenant sued for posses¬ 
sion. As there was no evidence of abandonment 
or surrender of tbe lease before tbe new premi¬ 
ses bad been made fit, tbe tenant on such com. 
pletion was entitled as such to occupy it. 

[17] In this state of the law in England it is 
a matter for consideration whether the doctrine 
of frustration can be applied to a lea:e in India. 

[ 18 ] In Inder Pershad Sistgh v. Campbell, 
7 cal 474: (8 0. ii. R. 601), a contraot had been 
entered into between tbe plaintiff and the defen¬ 
dant under whioh the plaintiff agreed to cultivate 
indigo for the defendant for a specified number 
of year in certain speoifio lands, with respoot to 
the portion of which the plaintiff w&3 a sub. 
tenant only. During tbe continuance of the 
oontract, tbe plaintiff lost possession of those 
lands as bis immediate landlord had failed to 
pay the rent doe from him and had in conse¬ 
quence been ejsoted by the owner. A Division 
Bench of this Court held that the prayer of the 
plaintiff to cancel tbe oontract so far as it rela¬ 
ted to those lands which had been taken posses¬ 
sion of by the owner be terminated (3ic?) on the 
ground that it had beoome impossible of perfor- 
mance through no negligence on his part. 

[19] Mookerjto A 0. J. affirming the decision 
of Rankin J., in Ezekiel Abraham v. Ramjus. 
roy\ 33 C. L. J. 161; (a. i. r. (8) 1921 cal. 805) 
has explained tbe circumstances and conditions 
under whioh the dootrine of frustration of ad. 
venture has beoome a gloss on the older theory 
of impossibility of performance, which has been 
greatly developed under tbe guise of reading 
“implied terms" into contract. The rigidity of 
the rule that an express unconditional contract 
is not generally disiolved by its performance 
being or bsoomiDg quite impossible in faot, by 
reason of particular oiroumstanoes, has been 
relaxed, an exception had been engrafted there. 
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on. Whether frustration occurs or not, depends 
on the nature of the contraot in question and on 
the events which have occurred in a particular 
case. Tentsche Overseas Trading Co. Ltd. v. 
Uganda Sugar Factory Ltd., A.I.R. (32) 1945 
r. c. 144 : (1915) 1 M. L. J. 417. 


[ 20 ] Inder Pershad Singh v. Campbell, (7 
Cal. 474 : 8 c. L. R. 501) (Supra) is a direct 
bench decision of this Court in support of the 
proposition that the doctrine of frustration may 
te applied to leases. 

[ 21 ] On the finding arrived at by the Courts 
below that it was only the room which had been 
let out and that the structures had teen com¬ 
pletely destroyed the subject-matter of lea;e is 
now non-existent. The contract which had been 
entered into between the lessor and the lessee 
ha3 now become impossible of performance 
through no negligence on the part of the lessor. 
The landlord is entitled to claim that the lease 
of the room had come to an end by its destruc¬ 
tion by fire. 

[ 22 ] There is one other special aspect in this 
case. Under the lease the tenant was entitled to 
oocupy the shed as such. On its total destruc¬ 
tion even if it had been held that the tenant wo3 
entitled to continue to occupy the land, if he 
agreed to pay the rent, no right existed under 
the arrangement between the parties to autho- 
rise the tenant to raise a structure of his own, 
thus change altogether the character and nature 
of the tenancy. It was the use of the room only 
which had been permitted on payment of rent but 
the tenant bad no right to use it as a lease of 
the land only on which he may have his own 
structures. Allowing the tenant to rai6e his own 
structures in such circumstances will lead to 
various complications in future. It would further 
lead to an anomalous position that the defen¬ 
dant tenant who is paying rent for the structures 
on the land will pay auch rent for the structures 


which belongs to him. 

(23) This appeal is accordingly dismissed 

with oosts. . 

Appeal dismissed* 


(C. N. 171.] 

*A. I. R. (37) 1930 Calcutta 4M 

SPECIAL BENCH 

Harries C. J., Chatterjee and 
Banbrjee JJ. 

In the matter of " Saptaha ” a Bengali Bi - 
Weekly Newspaper and In the matter of Benoy 
Kumar Chattopadhyaya. 

Petn. under Press (Emergency Powers) Act, 1931, 
D/- 30-8 1949. 

*(a) Press (Emergency Powers) Act (1931), S. 4 
(1) (dj—Government established by law—Govern- 


“Saptaha” (SB) 


A. I. ft 


ment of majority party—Section, if has 
to present Government. 


application* 


Bince Independence, conditions have ohanged and 
the form of Government at the Centre and in all the 
Provinces is now the democratic form of Government 
Ihe party commanding the majority in the Legis'ature 
is the party in power and forms the Ministry. A Gov¬ 
ernment is a Government of the majority parly, but 
that does not make it any the less a Government by 
law established in British India. Whilst that party 
maintains a majority it remains in power and whilst it 
is in power it is the lawful Government of the Centre 
or of the Provinces. Though the Government is a Gov¬ 
ernment by members of the majority party, Ihe Govern- 
ment as such ba9 its existence quite apart from the 
party. A criticism of tbe Government in power in any 
Province is a criticism of the Government by law estab¬ 
lished in that Province, though Incidentally it may be 
a criticism of the polioy of tho majority party. The 
fact that the form of Government at the Centre and in 
the Provinces has changed does not mako the Press 
Act inapplicable. That being so it cannot be contended 
that S. 1 of the Press Act can have no application to 
Government as constituted in the present day. 

[Paras 12 and 13] 
Annotation : (’46-Man) Press (Emergency Powers) 
Act, S. 4, N. 5. 


(b) Press (Emergency Powers) Act (1931), S.4 (1) 
—Article, how should be read. 


In considering whether tbe matter complained of 
offended against S. 4 tho Court should in every case 
consider the writing as a whole and in a fair, free and 
liberal spirit, not dwelling too muoh upon isolated 
passages or upon a strong word hero and there, which 
may be qualified by tbe oontoxt but endeavouring to 
gather the general effect which the whole composition 
would have on the minds cf the public. [Para 16] 

Per Banerjee J _It is impossible (o lay down any 

bard and fast rule as to how an artiole should be read, 
but there is no doubt that it must be read by the Court 
carefully, liberally and not with a view to find fault 
with it. The Court must read the article as a whole, 
giving due weight to every part. Tho Court must mako 
due allowance for all kinds of ornamental phrases or 
fine words or figure of speech which sometimes are per¬ 
mitted and whioh nobody seriously takes into conside¬ 
ration. And after making all duo allowances, the Court 
must find out the true Eeore of the article. The first 
thiog the Court has to do is not to take the words in 
vacuo t so to speak, and attribute to them what is called 
their natural or ordinary meaning. The method of 
construing the words is to read them as a whole and 
ask oneself the question : "In this context, relating to 
this subjeot-matter, what Is the true meaning of the 
worde? ” If reading the artiolo in that way, the Court 
thinks that it was Intended to be a criticism of the 
polioy or the administration of the Government, with a 
view to obtain its change or reform, the article is safe. 
But if, on the other hand, the Court comes to the con¬ 
clusion that the article was really meant to be an 
attack on the Government beyond tho permitted limits 
of critioism, the article comes within the mischief of the 
Act, and then no argument can be heard on the basis 
that the Act does not exist or what the Act should 
have been. [Para 73] 

Annotation : (’4G-Man.) Press (Emergency Powers) 
Act, S. 4 N. 1 Pt. 1. 

*(c) Press (Emergency Powers) Act (1931), S. 4 
(1) (d) and Explanation 2 — Criticism of measures 
with view to obtain their alteration—Such criticism, 
if can come within mischief of section — Section 
criticised in light of changed conditions, 
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Thoagb the object of the critic may bs merely to 
obtain the alteration of the measures criticised by law* 
foluneans, nevertheless, the matter may come within 
the mischief of the section if the criticism excites or 
attempts to excite hatred, CDDtempt or disaffection 
towards the Government. It was a matter of consider¬ 
able difficulty to apply this section to criticism of mea- 
sates of Government baforel^liftobtained Independence. 
Bat since Independence and the adoption of a demo¬ 
cratic form/>f Government it Is practically impossible to 
place a construction.on S. 4 of the Press Act which will not 
stifle a good deal of legitimate oriticism of Government. 
The right to criticise is inherent in a democracy. The 
opposition are entitled, and indeed it is their doty in 
proper case?, to expose the misdeeds or acts or omission 
of the Government in power and this they are entitled 
to do with a view to winning over the electorate so that 
tbs Government in power will be thrown out and the 
opposition placed in power after securing a majority in 
on election. However, if tho words in S. 4 of the Press 
Aot are strictly applied then newspapers supporting the 
opposition to the Government in power are muzzled 
and can indulge in nothing bat very mild criticUm. 
Further, opposition newppapers might find it difficult 
to publish facts concerning the Goveromeot which were 
true because the publication of such faots might well 
teodto bring the Goveromeot into hatred or contempt 
or to excite disaffection against such Government. 

(Paras 20 and 21] 
Annotation : (‘46-Man.) Press (Emergency Powers) 
Act, S.4N. 5. 


(d) Press (Emergency Powers) Act (1931), S. 4 
<1) (d)—Truth of what is stated in article and pur¬ 
pose of wriling, if material. 

It is quite immaterial whether what is stated in an 
article is true or not provided that the teodenoy of the 
article is to exoite hatred and contempt of Government 
or disaffection towards Government. Further, the pur¬ 
pose of writiDg the artiole is also immaterial 

[Paras 25 and 26] 

Annotation : (’46-Man.) Press (Emergouoy Powers) 
Act, S. 4 N. 5. 

(c) Press (Emergency Powers) Act (1931), S. 4 
(i) (d)—Writer charging Provincial Governments 
with wicked, callous and Inhuman conduct—Article 
held came within section. 

A writer oharged tho Piovinoial Government* with 
ooodact which oould only bo described as wicked, 
callous and inhuman. According to the writer they 
deliberately allowed detained politioal prisoners, who 
were ill, to remain without treatment and th U 9 hasten¬ 
ed their doath and dollberatoly withheld medical treat¬ 
ment from suoh political priaonera If they wore injured 
by any aguretaive notion on the part of the prison or 
polico authorities. They were also oharged with oausing 
hardship and even starvation to the relative! of such 
prisoners: 

mid, that though tho artiole was intended as a 
crllio'sm of tho Provlno'al Government it did exoeed 
the bounds of fair and legitimate critiolam and did tend 
to exoite hatred and contempt and disaffection towards 
Government The artiole, therefore, fell within the 
provisions of S. 4 (1) (d). [Paras 32, 33 and 84] 

Annotation : ( 46-Man.) Pres! (Emergenoy Powers) 
ACt, a. 4 N. 0. 

(f) Press (Emergency Powers) Act (1931), S. 8 (1) 
—Service of notice on publisher. ' 

Section 8 (1) requires the Provincial Government to 

rr ii K 8 i ? te ,° l ll0Q t0 ' orfel ‘ ‘bo deposit not 
on the publisher of the paper at the time when the 

notieo is served, but on the perBon who was the pobll- 

J? lhe timo ‘ be offending artiole was written. If 
this were not bo It would be possible for a publisher to 


avoid forfeiture of a deposit by ceasiog to pub’ish 
immediately after writing a most scathiog unjust and 
seditious article. [Para 33] 

Annotation : ('46-Man.) Press (Emergenoy Powers) 
Aot, S. 8 N. 1. 

(g) Interpretation of Statutes—Act capricious or 
unjust —Duty of Court to give cKect to language of 
Act. 

Per Baturjee J . — The Court is bomd to give effect 
lo the language of the Act so long as it 13 in existence, 
even though it thinks that the Act i? capricious or 
unjust. The capriciouane;? or injustice of a particular 
result i? a matter to which the Court can pay attention 
in deciding wbat is the true construction of the word3 
used in the Act, but too much weight must not be 
given to those matters. It is the right of the Legisla¬ 
ture, it it so wiahes, to be capricious, or unjust. 

(Para 61] 

(h) Press (Emergency Powers) Act (1931), S. 4 
(1) (d)—Fublic sentiment and surrounding circum¬ 
stances. if can be considered. 

Per Binerjci /.—In applying the Act, to any article 
appearing in a newspaper, the Court will take into 
consideration the public sentiment and the sarround- 
jng circumstance! to find out whether the words used 
in the article lend, directly or indirectly, to bring into 
hatred or contempt the Government established by law 
in the land or to excite disaffection towards it. 

[Para 63] 

Annotation : (’46-Man.) Press (Emergency Powers) 
Act, 8. 4 N. 5. 

(i) Press (Emergency Powers) Act (1931), S. 4 
(1) (d)—“Disaffection” — Term explained. 

Ter Baturjee /.—The word "disaffection” signifies 
political alienation or discontent, that is to say, a feeling 
of disloyalty to the existing Government, which tends 
to a disposition not to obey, but to resist and subvert 
the Government. [P*ra 83] 

Annotation ; (’46-Man.) Press (Emergency Powers) 
Aot, S. 4, N. 6. 

flad/iaH Oupta with Krishna Prasad Basu 

— for the Newspaper. 

A. C. Sircar with K. P. Khaitan 

—for the Government, 

Harries C. J —This is a petition filed by one 
Benoy Kumar Ghattopadhyaya praying that an 
order of Provinoial Government No. 285 Pr. 
dated 24th March 1949, forfeiting a sum of 
Bs. 1000 deposited by the petitioner under the 
provisions of the Indian Press (Emergenoy 
Powers) Aot, 1931, (Aot XXIII [23] of 1931) be set 
aside. 

[ 2 ] The petitioner was the publisher and prin¬ 
ter of a bi-weekly Bengali newspaper oalled the 
* Saptaha”. On 23rd December 1948, the petitioner 
deposited Be, 1,000 a3 eeourity as required by S. 8 
of the Aot. On 2?th January 1949 the petitioner 
ceased to be the publisher and printer of the 
newspaper wbioh apparently beoame defunot. Ha 
thereupon applied to the Presidency Magistrate 
for refund of the deposit whioh he had made. 
The Presidency Magistrate ordered an enquiry 
under 8.18 of the Aot. On 24th Maroh 1949, appa¬ 
rently before the result of the enquiry of the 
Pre9idenoy Magistrate had been oommunioated 
to the petitioner, the Provinoial Government 
made an order under B. 8 forfeiting the aeourity 
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and served it on the petitioner. The petitioner 
thereupon Bled this petition praying that the 
sum so deposited should b9 refunded to him and 
in accordance wilh the provisions of the Press 
Act this petition has been heard by a Bench of 
of three Judges. 

[3] In the order dated 24th March 1949 for¬ 
feiting this security the Provincial Government 
alleged that t be petitioner had in th6 issue of the 
paper dated 6th January 1949, published matter 
containing words which in the opinion of the 
Provincial Government were of the nature des¬ 
cribed in S. 4 (1) (d), Pres3 Act, that is, words 
which tended to bring iuto hatred and contempt 
the Government established by law in the diffe¬ 
rent province! of India and to excite disaffection 
towards the said Government. 

U1 In the notice is set out the matter said'to be 
objectionable. It will be convenient at this stage 
to set out the portions o I tbs publications to 
which the Government took objection : 

"It is reported that R. S. S. prisoners are treated a3 
first class prisoners. While there is this indulgent treat¬ 
ment on the part of the Congress Government towards 
the R. S. S. workers there is well-planned and ruthless 
oppression perpetrated by the same Government on the 
politioal prisoners . .. Under the regime of the Congress 
Government as many as 11 political prisoners havo 
died in the course of ihe last eight months in the jail 
in Madras, Bombay, the U. P. and Assam ... Among 
these martyrs who have died as a result of the oppres¬ 
sions of the Congress Government the names of 
Bharadwaj, Kulakarni, Mayarath and Shankaran may 
be mentioned. It is reported that as a result of long 
detention in a solitary cell in the H*ziribagh jail Jalo 
Chowdhury former President of the Bihar Provincial 
Trade Union Congress and Federation of the workers 
of the Giridi State Railway went of! his head. The plan 
of oppressions committed on the political prUoner3 
within the jail is almost the same in all the provinces. 
It is like this classification of polititcal prisoners as Clas3 
8 convicts, keeping them together with ordinary con¬ 
victs, refusal to give them facilities of reading and writ¬ 
ing, pushing prisoners who are ill towards death wlthont 
treatment, makiog no arrangement for giving allowance 
to their families eto. Besides these, lathi charges were 
also made. The benign Government are careful to see 
that the wives aod sods of the prisoners may not get 
any employment for earning their livelihood . .. . On 
8th December a lathi charge was made on the political 
prisoners in Vizagapattam Jail. No arrangement was 
^pade for tho medical treatment of the prisoners who 
were wounded. In thi3 Jail 140 communist prisoners 
are detained in a place which can accommodate only 
60 prisoners. One can therefore easily understand what 
tho situation is there .... 400 political prisoners 
are suffering great hardships. They havo not been 
given blankets in winter. They do not get articles 
which they are entitled to get under the Jail Code. If 
they want these articles, it is reported that they are 
threatened and even assaulted.It has been deci¬ 

ded by the Congress Ministry in Madras that no 
arrangement for the treatment of men detained with- 
out trial would be made when they are ill exoept at 
their own expense. 

From tho time of the historic fast of Jatln Das in 
1929 anti-imperialist agitation has demanded the abo¬ 
lition of classification of political prisoners. Now after 


capiarmg power the Congress Government are reiectioa 
* 1 * Btrong proteat* are being made m 


,i ... . -o me uciug maae in 

IS?-#- i a ? a,Q5t the3e oppressions. In different jails 
political prisoners are on hunger-strike and are carry¬ 
ing on their resistance to the oppressions of ihe Govern¬ 
ment when Moni Mohan Burman, a tramway worker 
who was arrested at night on 23rd December informed 
the men at Tollygunge Thvna that bis wife was lying 
seriously ill in Calcutta Homeopathic Hospital. The 
t'iana officers raDg up the hospital authorities and 
came to know that Moni Mohan’s wife had died. Bat 
they told Moni Mohan that his wife was slightly bet¬ 
ter. In Paica Jail Ramavatar Ssstri and Jwala Prasad 
resorted to hunger strike as a protest against misman¬ 
agement and persecution. Both of them were suffering 
from tuberculosis from a loog time. It is reported that 
they were severely assaulted in their present state of 
health. This desperate attack has been made by the 
Government which i3 run in the interest of the bour¬ 
geoisie in the face of a crisis. As the crisis will thicken 
intensity of the attack will increase. It will not be 
wrong to think that this intense attack is only a mani¬ 
festation of the increasing power of the masses against 
the bourgeoisie Government and against reactionary 
forces.'* 




[5] It will be seen that in this article the 
writer critioiees the Congress Government of the 
various Provinces in India for thsir treatment 
of political prisoners. Tho writer first points oat 
that R. S. S. prisoners were being treated as 
first class prisoners and in an indulgent manner 
but what the writer desoribes as politioal priso¬ 
ners were dealt with in a very different manner. 
It is then pointed oat that in oourse of the last 
eight months ll political prisoners had aotually 
died in jails in Madras, Bombay, U. P. and 
AEsam and four of these prisoners alleged to 
have died are mentioned by name. It is also 
pointed out that a prisoner in the Hazaribsgh 
Jail was driven mad as a result of loDg deten¬ 
tion in a solitary cell. The writer then states 
what he describes as the plan of oppiesaions is 
the same in all the provinces. Political prisoners 
are treated as Class IU convicts and are not 
separated from ordinary conviots. They are 
given no facilities for reading and writing. 
Prisoners who are ill are left without treatment 
and their deaths are thereby hastened. Com¬ 
plaint was made that no arrangements are made 
for giving allowances to the families of these 
political prisoners who are subjected to lathi 
charges. The writer then adds that the Govern¬ 
ment deliberately takes steps to make it Im¬ 
possible for the wives and sons of such prisoners 
to obtain employment and thu3 to maintain 
themselves. 

[6] It is said that on 8th December, a lathi 
charge was made on the prisoners in Vizagapat¬ 
tam Jail which resulted in a number being 
wounded. Nevertheless it is said that no arrange¬ 
ment whatsoever was made for the medioal 
treatment of the prisoners so wounded. It ia 
then complained that a large number of com- 
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munist prisoners are herded together in aocommo- 
dation fit for only a third of them and in the 
oold whether they are given no blankets. If the 
prisoners complain it is said that they are threat¬ 
ened and even assaulted. It is then alleged that 
the Congress Government in Madras had ac¬ 
tually derided that medical treatment should 
not b.> given to political prisoners who were ill 
except at their own expense. 

[7] The writer then complains that from 1929 
there had besn an agitation for the abolition of 
the classification of political prisoners, but now 
that the Congress Governmsnt were in power 
they had rejected this demand for differentiating 
between political and other prisoners. Examples 
are then given of wbat is alleged to be oallous 
treatment of political prisoners, namely, the 
treat-uent of Mom' MobaD Barman at the Tolly, 
gunge Tham and the treatment of two political 
prisoners said to he suffering from tuberculosis 
at the Patna Jail. 

[ 0 ] The contention of the Provincial Govern¬ 
ment was that this article was objectionable as 
it tended direotly or indireotly to bring into 
hatred or contempt (he Government established 
by law in India or to excite disaffection towards 
the said Government. 

[9) Power is given by s. 4. Press Act, to deolare 
a security forfeited in certain oases. That seo- 
tion in so far as it i3 material is in these 
terms: 

“(1) Whooevar it appaars to tbo provincial Govern¬ 
ment that any printing pre3S in cespeot ot which any 
security has been ordored to be deputed coder S. 3 
is used for the purpose of printing or publishing 
any newspaper, book or other document containing 
any words, Bigna or visible representations whioh .. , . 
tond, directly or indireotly,. 

(d) to bring into hatred or contompt HU Majesty or 
the Government established by law in British India or 
ths administration of justioe in British India or any 
olass or seotion ol his Majesty’s subjects in British 
Iodia or to excite disafieotion towards His Majesty or 
the said Government. 

the Provincial Government may, by notice in writing 
to tbo keeper of such printing press, stating or d isori- 
bing the words, signs or Visible representations whioh 
In its opinion are of the nature desoribed above: 

(1) whore soourity has booo deposited, dealare such 
security or any portion thereof, to be forloited to His 

Majesty.and may also deolare all copies of 6uah 

newspaper, ibook or other document wherovor found, 
in British India to be forfeited to His Majesty. 

Explanation 9.— Comments expressing disapproba¬ 
tion of the measures of the Government with a view 
to obtain their alteration by lawful means without 
exciting or attempting to excite hatred, contempt or 
disafieotion shall not be deemed to bs ol the nature 
desoribed in el. (d) of this sub-aeotion. 

(2) Alter the expiry ol ten days Irom the date ol the 
hsue ol a notice under sub s. (1) declaring a security, 
or any porlion thereol, to bo forfeited, the declaration 
made in respeet ol suoh press .under 8 4, Proas and 
Registration ol Books Act, 1667, shall be deemed to be 
annulled." 
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[iol Oj behalf of the petitioner it has been 
contended that there was nothing in the article 
complained of which tended directly or indirect¬ 
ly to bring into hatred or contempt the Gov¬ 
ernment established by law in India or t© 
excite disaffc-otion towards such Govc-rntnsnt. 
Counsel on behalf of the petitioner urged that 
the article complain d o : wie r.ally a criticism 
of the Congress Party ani not oi the Govern¬ 
ment established by law in British India. 
Counsel contended that since India attained 
Independence the phrase "Government estab¬ 
lished by law in British India" was not appro¬ 
priate to describe the Party Governments in 
power. He urged that critioism of a Party Gov¬ 
ernment was nothing more than critirisue of the 
Party namely, the Congress Party and we were 
asked to hold that the Government established 
by law in India was something different from 
the Congress Government now in power in 
the various provinces in India and in the 
Centre. 

[ 11 ] There can bo no doubt that when th& 
Press Actwi8pa9sed in 1931, the Government 
established by law in British India woe not a 
Party Government. The firm of Govern¬ 
ment wa3 bureaucratio and the execu¬ 
tive were not in any manner responsible to 
the legislature. A proposal of Government 
ooold be defeated in the legislature never tbe- 
le33 it could be enforced. An eleotiou which might, 
result in the defeat of the party supporting 
Government in the Legislature had no real effect 
on the Government a3 the executive, as I have 
said, were not responsible to the Legislature, 

[12] Since Independence, conditions have 
changed and the form of the Government at the 
Centre and in all the provinces is now the de. 
moocatio form of Government. The party com¬ 
manding the majority in the Legislature is tbo 
party in power and forni3 the Ministry. A Got- 
ernment is a Government of the majority party, 
but that does not make it any the less a Gov¬ 
ernment by law established ia British India. 
Whilst that party maintains a majority it re- 
mains in power and whilst it is in power it is 
the lawful Government of the Centre or of the 
Provinces. 

[13] Though the Government is a Go7era. 
ment by members of the majority party, the 
Government as such has its existence quite 
apart from the party. In my view a oritioiam 
of the Government in power in any provinoo 
is a critioism of the Government by law 
established in that province, though inciden¬ 
tally it may be a criticism of the polioy ol 
the majority party, It appears to me that the 
faot that the form of Government at the 
Centre and in the provinces has ohanged doee 
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not mike this statute inapplicable. That being 
so, there is in my view no force in the oonten- 
tion of the petitioner that S. 4, Press Act, can 
have no application to Government as con. 
sSitated in the present day. 

[14] It was then contended that in consider, 
ing whether the matter complained of offended 
against S. 4, Press Act, the article should beconsi. 
dered as a whole and that it should not be held 
to offend against that section merely because a 
sentence or sentences taken by themselves might 
offend against the provisions of that section. 

[15] It appears to me that this contention is 
well-founded. A sentence taken out of its context 
might well be offensive, but when read in its 
oontext its meaning may be very different. 

[ 16 ] This contention of the petitioner was 
considered by a Special Bench of the Lahore 
High Court in Harkishan Singh v Emperor, 
A.I.R (33) 1946 Lab. 22 : (47 Cr. L. J. 315 S B.). 
At Page 24 Mahajan J. dealing with this conten- 
tion observed : 

“In my view if the leaflet is considered as a whole, 
the eflact of the language need in it doe3 not 
tend, directly or indirectly, to esoite disaffection 
toward! the Government established by law in British 
India. It is a well-recognised principle that the Coort 
should in every cue consider the writing a? a whole 
and in a fair, free and liberal spirit, not dwelling too 
ranch upon isolated passages or upon a strong word 
hero and there, which may be qualified by the context 
but endeavouring together the general effect whioh the 
whole composition would have on the minds of the 
public.” 

[17] With re3peot I entirely agree with that 
view and I shall examine the writing said to 
offend against S. 4 of the Act in the light of 
those observations. 

[ 18 ] There can be no doubt that the writer of 
this article intended severely to criticise the 
Congress Government in the various provinces 
and the article does charge these Governments 
with oallous and indeed inhuman conduot. To 
eay of the Government that it deliberately by its 
aots hastened the death of prisoners by refusing 
to give them medioal treatment when they were 
ill is charging the Government with conduct 
almost inhuman. Suggsstions of this nature are 
made on a number of occasions in the artiole. 
It is said, for example, that no arrangements 
were made for the medioal treatment of prisoners 
wounded as the result of a lathi charge in 
Vizagapatam Jail and further that it was the 
deliberate polioy of the Congress Government in 
Madras that no arrangements were to be made 
for the treatment of political prisoners detained 
without trial who were ill, except at their own 
expense. Theee two allegations are made in 
addition to the general allegation made against 
all Congress Governments that political pris¬ 
oners were herded with ordinary convicts and 


refused all facilities for reading and writing and 

pushed towards death” without treatment if 
they were ill. 

.. [1 ^ ] i8 . a,s0 suggested in this artiole that 

the Provincial Governments are guilty of ano- 
ther form of most oallous and inhuman oonduct, 
namely, taking steps to see that the relatives of 
prisoners are not given employment and thus 
allowed to starve. It was suggested that in the 
original Bengali this sentence really meant that 
the Provincial Governments saw to it that the 
relatives of political prisoners oould obtain no 
Government employment. Bat it is dear that 
the words in the original meant that the Govern, 
ment took steps to see that the relatives of 
political prisoners should not get employment 
anywhere. It is difficult to ascribe a more 
callous conduct on the part of any Government. 

[ 20 ] Mr. Sadhan Gupta on behalf of the peti¬ 
tioner however contended that if the artiole was 
taken as a whole it amounted to nothing more 
than a criticism of the polioy of Government 
and that it did not tend direotly or indirectly to 
bring into hatred and contempt Provincial 
Governments or to exoite disaffection towards 
them. He urged that the oase was governed by 
Ex pin. 2 to s. 4, Press Act. This article, 
he said, merely amounted to comment expres¬ 
sing disapprobation of the measures of Govern¬ 
ment with a view to obtain their alteration by 
lawful means. Such comments do not bring the 
matter within ol. (d) of sub-s. (l) of 3. 4 provid. 
ed that the comments do not excite or attempt 
to exoite hatred, oontempt or disaffection to. 
wards the Government. It is clear therefore 
that though the object of the critic may be 
merely to obtain the alteration of the measures 
oriticised by lawful means, nevertheless the 
matter may come within the misohief of the 
section if the critioism excites or attempts to 
excite hatred, contempt or disaffection towards 
the Government. 

[ 21 ] It was a matter of considerable difficulty 
to apply this eeotion to critioism of measures of 
Government before India obtained Independence 
But it appears to me that sinoe Independence 
and the adoption of a demooratio form of Gov- 
ernment it is practically impossible to place a 
oonstruotion on 8. 4, Press Aot, whioh will 
not stifle a good deal of legitimate oriticism of 
Government. The right to oritioise is inherent 
in a democracy. The opposition are entitled, and 
indeed it is their duty in proper cases, to expose 
the misdeeds or aota or omission of the Govern, 
ment in power and this they are entitled to do 
with a view to winning over the electorate so 
that the Government in power will be thrown 
out and the opposition placed in power after se¬ 
curing a majority in an eleotion. However, if 
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the words in s. 4, Press Act, are etriotly ap¬ 
plied then newspapers supporting the opposi¬ 
tion to the Government in power are muzzled 
and can indulge in nothing but very mild criti¬ 
cism. Farther, opposition newspapers might find 
it difficult to publish facts concerning the Gov. 
eminent which were true because the publication 
of such faots might well tend to bring the Gov¬ 
ernment into hatred or contempt or to exoite 
disaffection against suoh Government. 

[ 22 ] In England the writing of defamatory 
words may amount to a criminal offence if the 
words written are not only defamatory but 
might lead to a breaoh of the peace. Oforiminal 
libel it has been said that “the greater the truth 
the greater the libel” and there is muoh force in 
this old observation. Uttering the truth may very 
often tend to a breaoh of the peace. The truer 
a statement is the more likely it is to excite and 
annoy the persons affeoted by suoh statement. 
Hence the old phrase “the greater the truth the 
greater the libel.” Similarly the truer the criticism 
of the aots of Government, thegreater is the likeli¬ 
hood frequently of exoiting hatred and contempt 
of Government or disaffection towards such 
Government. Assume a Provincial Government 
is guilty of some bungling or some act showing 
gross inefficiency in administration. Ineffioienoy 
tends to excite the contempt of efficient citizens 
and a criticism published in an opposition news¬ 
paper of this ineffioienoy of Government might 
well tend to excite the contempt of a very large 
number of oitizens of that province. 

[23] Assume a Provincial Government to be 
guilty of something worse than ineffioienoy, na- 
mely, nepotism or dishonesty or corruption. 
Such a Government would lay itself open to 
critioism and indeed very severe critioism would 
be justifiable. Nevertheless, suoh oritioism might 
bring the writer within the mischief of 8. 4 , 
Press Act, because exposing Government and 
showing to his readers that the Government was 
guilty of a serious aot of nepotism or an aot 
amounting to corruption would inevitably excite 
the readers to hold the Government in contempt 
and would exoite hatred and disaffection towards 
the Government. The truer the oharge made 
against a Government the surer it would be to 
exoite hatred and contempt and disaffection. If 
there was any doubt about the truth of a oharge 
made against Government oautious readers 
might withhold their judgment, but if there was 
no dispute and no doubt as to the truth of the 
allegation made then it would inevitably exoite 
hatred and oontempt in the minds of aU deoent. 
minded and honest people. 

[24] That truth is wholly immaterial in con¬ 
sidering what effeot an actiole may have upon 
■the minds of ifca readers was considered by a 
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Special Bench of the Bombay High Court in the 
oase of In re Polhan Joseph, 66 Bom. 172 : 
(A.I.B. (19) 1932 Bom. 163: 33 Or.L.J. 749 (S.B.)). 
In that case the Bench had to consider not only 
8. 4, Pre33 Aot, but certain Ordinances. At p .486 
Beaumont C. J. who delivered the judgment of 
the Bench observed : 

"The question which we have to a>k ourselves i», 
whether articles of that nature tend to bring Govern¬ 
ment into hatred and contempt. We have no evidence 
as to whether the facts asserted in the articles, on which 
the charges, or some of tho charges, are based, aro 
true or false, and the Advocate-General has argned the 
case on the basis that truth is immaterial. We think in 
that contention he is right. There is no exception in S. 4, 
Press Act as amended by the Ordinance, making truth 
and publicgoodan answer to a charge under the section, 
as in the case of exception (1) to S. 499, Penal Code! 
dealing with defamation. This Court is not concerned 
to consider the wisdom, or lack of wisdom, of a policy of 
sappressing criticism upon unlawful or injudicious acta 
of Government. We have merely to apply the law as we 
find it. The effect of the Ordinence seems to ua to bring 
within 3, 4, Press Act, every charge of misoonduct 
by Government, whether such chargo is well-founded 
or not." 

[25] These observations it appears to me ap.- 
ply with equal force to S. 4, Press Act, and that 
being so, it appears to be quite immaterial 
whether what is elated in an article is true or 
not provided that the tendency of the artiole is 
to exoite hatred and contempt of Government 
or disaffeotion towards Government. 

[ 26 ] Further, the purpose of writing the artiole 
is also immaterial. The article may have beenl 
written to expose an inefficient, dishonest or* 
corrupt Government with a view to the electo¬ 
rate throwing out such Government at the next 
eleotion. But Expl. 2 to sub-s. (l) of s. 4 of the 
Act makes it clear that such words may well be 
within the mischief of the Aot, though written 
with a perfectly innocent and lawful intention, 
if they have the effect of exciting the readers to 
hate the Government or to hold it in contempt. 
That being so it is in my judgment very diflil 
oult to plaoe any construction upon theso words 
in S. 4, Press Aot, which will permit the opposi¬ 
tion party and the newspapers supporting the 
opposition party to funotion as they are espeoted 
to funotion in a democracy. 

[27] Attempts have been made in the past to 
place a construction upon these words oontained 
in S. 4 ( 1 ) (d), Pre33 Aot. The matter wasoonsi- 
dered at length by a Special Benoh of the Mad¬ 
ras High Court in the oase of Mrs. Annie Besant 
v. Emperor, 89 Mad. 1085: (a.i.B. (5) 1918 Mad 
1210:18 or. L. j. 157 s B.), in whioh the Benoh 
held that “hatred” and "contempt” towards 
“the Government" oooarring in 8. 4, Presa Aot 
may be created by artiolea "imputing to the 
Government base, dishonourable, corrupt or 
malioioufl motivea in the discharge of its duties," 
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or by articles “unjustly aconsing the Govern, 
ment of hostility or indifference to the welfare of 
the people.” The Bench however held that the 
operative or enacting portion of 8. 4 (1) (d) 
did make the intention or motive of the writer 
of the articles complained of material in consi. 
dering whether the words were not of the nature 
described in s 4 (1). Explanation 2 thereto requir¬ 
ed that the writer must intend to excite hatred, 
contempt or disaffection if his writings are to be 
brought within cl. (d). the intention being de- 
ducible mainly from the words used. 

[23] Personally, I am doubtful that the neces. 
eity cl an intention to excite hatred or contempt 
can be inferred from Expin. 2. It seems to me 
that Expin. 2 makes the object of the article 
immaterial if the artiole does tend to bring the 
Government into hatred, contempt or disaffec¬ 
tion. Ayling J. in his judgment in the Madras 
case which I have mentioned accepted the view 
of Straohey J. in the oase of Queen-Empress v. 
Bal Gangadhar Tilak, 22 Bom. 112 as to the 
meaning of the phrases “to bring into hatred or 
contempt” and "to excite disaffection." In that 
oase Straohey J. was considering s. 124A, Penal 
Code, which was suspectible of an interpretation 
much more favourable to an acoused person 
than Expln. 2 to 8. 4 (l), Press Act. Dealing 

with the matter Straohey J. observed: 

“A man may criticise or comment upon any measure 
or act of the Government, whether legislative or ex¬ 
ecutive, and freely express his opinion upon it. He 
may discuss the Income-tax Act, the Epidemic Disea6e3 
Act, or any military expedition, or the suppression of 
plague or famine, or the administration of justice. He 
may express the strongest condemnation of such 
measures, and he may do so severely, and even unre¬ 
asonably, perversely and unfairly. So long as he con¬ 
fines himself to that, he will be protected by the ex¬ 
planation. But if he goes boyond that, and, whether in 
the course of comments upon measures or not, holds up 
the Government itself to the hatred or contempt of his 
readers, as for instance, by attributing to it every 6ort 
of evil and misfortune suffered by the people, or dwelling 
ad vorsely on its foreign origin and character, or imputing 
to it base motives, or accusing it of hostility or indiff¬ 
erence to the welfare of the people, then he is guilty 
under the seotion, and the explanation will not save 
him.” 

[29] From this observation it will appear 
that it was the view of Straohey J. that whilst 
the measures of Government may be severely 
oriticisedi nothing oan be said which holds up 
the Government to hatred and contempt. How¬ 
ever, in many cases, it is quite impossible to ori- 
tioise the measures of Government without 
criticising the Government itself. As I have al¬ 
ready stated, the Government may be guilty of 
acts of nepotism, dishonesty or corruption. How 
can such acts be criticised without criticising 
the Government itself and the inevitable result 
of the criticism would be to exoite hatred or 
contempt towards the Government concerned. 


[30] The Federal Court in the case of 
Neharendu Dutt v. Emperor , A, I. B. (29) 1942 
F. c. 22 : (43 cr. L. J. 604), considered S. 124A, 
Penal Code where words somewhat similar 
to s. 4 (l) (d), Press Act appear. Sir Maurice 
Gwyer in his judgment observed : 

"Sedition is not made an offence in order to 
minister to the wounded vanity of Governments, but" 
because where Government and the law oeased to be 
obeyed because no respect is felt any longer for them 
only anarchy can follow. Publio disorder, or the 
reasonable anticipation, or likelihood of public dis¬ 
order, Is thu3 the gist of the offence. The acts or 
words complained of mnst either incite to disorder, or 
must be suob as to satisfy reasonable men that that is 
their intention or tendenoy.” 

[31] In the oase of Harkishan Singh v. 
Emptror, A. I. R. (33) 1946 Lah. 22 : (47 cr. L. J. 
345 S. B.), the Speoial Bench oame to the oonolu- 
sion that S. 4 (1) (d), Press (Emergency Powers) 
Act, was substantially in the same terms as 
S. 124A, Penal Code, and dealt with the offenoe 
of sedition as desoribed in S. 124 A, Penal Code. 
That being so, publio disorder or the reasonable 
anticipation or likelihood of publio disorder 
was the gist of the offenoe and the acts or 
words complained of, to come within S. 4 (l) (d), 
mist either incite to disorder or must be suoh 
as to satisfy reasonable men that that is their 
intention or tendenoy. This would be a work¬ 
able rule now that India is a democracy. 
Unfortunately, however, the view expressed 
by Sir Maurice Gwyer as to the meaning of 
"sedition” in the case of Niharendu Dutt v. 
Emperor, A. I. B. (29) 1942 F. C. 22 : (43 
Cr. L. J. 504) has been expressly dissented from 
by their Lordships of the Privy Counoil in 
Emperor v. Sadashiv Narayan, 49 Bom. L. B. 
526 : 74 I. A. 89 ! (A. I. B. (34) 1947 P. 0. 82 : 
48 Or. L. J. 791). That being so, the case of 
Harkishan Singh v. Emperor : A. I. B. (33) 1946 
Lah. 22 : (47 Or. L. J. 345 S. B.) oan no longer be 
regarded as’good law and affords no workable 
rule of oonstruing this seotion. 

[32] In the present case, however, I do not 
find any great difficulty in applying S. 4 (l) (d). 
Press Aot. Though the artiole complained of 
was intended as a oritioism of the Provincial 
Governments it does in my view exceed the 
bounds of fair and legitimate oritioism and doeB 
tend to exoite hatred and contempt and dis- 
affeotion towards Government and I have little 
doubt that it was written with that intention. Io 
say of a Provincial Government that it dm not 
afford to detained political prisoners sufficient 
amenities would I think be quite legitimate on ti- 
cism. But far more is alleged agamst the 
Governments of the Provinoes in this artiole. 
As I have pointed out previously, the wnter 
ohargeB them with oonduot whioh I oan only 
deBOribe as wioked, oalloos and inhuman. 
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According to the writer they deliberately allow 
detained political prisoners, who are ill, to 
remain without treatment and thus hasten 
their death and deliberately withhold medioal 
treatment from such political prisoners if they 
are injured by aDy aggressive action on the 
part of the prison or police authorities. If theie 
allegations are true, they would disclose a most 
scandalous state of affairs and if they are not 
true then they amount to a wioked and malici¬ 
ous libel on the Provincial Governments. As 
I have said previously, it matters not whether 
the allegations are true or not and it appears 
to me that, whether true or not, they do tend 
to excite hatred and contempt towards the 
lawfully established Governments in the pro. 
vinces. What oan a decent-minded honest citi. 
zen think of a Government that would mete 
oat such treatment to prisoners of any kind 
and particularly to prisoners who have been 
detained without trial and without being found 
guilty of any oriminal offence ? The effeot of 
snob an artiole would inevitably be contempt 
and hatred towards the Government. 

[33] The Provincial Governments are also 
oharged with nob only ill-treating and allowing 
political prisoners to die, but also with causing 
hardship and even starvation to the relatives 
of such prisoners. If this allegation is true then 
no artiole would be sufficiently strong to con¬ 
demn the aotion of suoh a Government. But if 
the allegation is untrue then it is a wicked and 
damnable libel. Whether the allegation be true 
or false I oannot imagine that it oan have any 
other effeot than to exoite in the minds of de- 
oent-minded citizens contempt and hatred for 
the Government concerned. 

[ 84 ] That being so, I am of opinion that 
I the words complained of do fall within the 
(provisions of 8. 4 ( 1 ) (d), Press Aot and there- 
fore the order forfeiting the deposit could rightly 
be made. 

[86] Mr. Gupta then argued that this artiole 
constituted an attaok not on the Government 
as by law established in Bsngal but upon other 
Provincial Governments in particular, Madras, 
Bihar, U, Pand Assam. He contended that 
the artiole should be considered in the light of 
the surrounding oiroumatances and that we 
should hold that in the particular oiroumstanoes 
the artiole was not likely to exoite the Govern- 
ment of Bengal to the hatred ana contempt of 
Bengalees. He relied on the case oi S. N S 
Mudaliar v. Secy, of State, 10 Bang, ies: 

(A. I. B U9) iBM Rang. 69 s. B.). h that oase 
a Tamil newspaper of small circulation con¬ 
tained an exhortation to its Tamil readers in 
Rangoon to free India from an alien Baj with 


the "Sword of Ahimsa’’ and by a campaign of 
passive resistance. A special Bench held that 
in deciding whether the words complained of 
fall within s. 4 {l). Press (Emergency Powers) 
Act the Court must have regard to the sur. 
rounding circumstances: the context in whioh 
the words appear: the persons to whom the 
words were addressed : the political atmosphere 
in which the words were delivered: and the 
place where they were published. The Bench 
further held that in the oircumstanccs obtaining 
in the case, although the words complained of 
were dearly seditious, th6y did not fall within 
S. 4 (l). Press Aot. Page 0. J. who delivered the 
leading judgment laid great stress on the faot 
that these words were contained in a Tamil 
newspaper with a very small circulation 
amongst Tamil readers in Rangoon. In hiB 
view the words, though seditious, were not 
likely in those ciroumstance3 to excite hatred 
and oontempt towards the Government of India 
in the minds of the oitizens of Rangoon and 
Burma. 


[3G] In the present case, however, it is clear 
that the artiole applies not only to Provincial 
Governments of other provinces but to Provin- 
oial Governments generally and one example 
of callous treatment of a detained person is 
said to have taken place in the Tollygunge 
Thfina in Caloutta. It seoms to me that this 
artiole was addressed to persons opposed not 
only to the Congress Government in Bengal but 
to Congress Governments generally, and the 
faots differ very materially from those in the 
Rangoon Case. This artiole would, to my mind 
inevitably bring the Congress Governments 
generaUy into contempt in the minds of its 
Bengalee readers. 


mr, 


v-uy.o luuu arguea u>at no forfei¬ 
ture could be made in this oaae as there bad 
been no forfeiture within three months of the 
date of the declaration mentioned in eab e. ( 1 ) 
of S. 7 this being a declaration under 8. fi, Preaa 
and Registration of Books Aot, 1867 . Mr 
Gupta contended that the declaration was 
made on 23rd Deoember 1948 and the order 
forfeiting deposit was not made until 24 th 
Maroh 1949, that is, one day beyond the three 
months. The original declaration was however 
produced before us whioh shows that this daola 
ration was not made until 4th or 6th January 
1949. H was actually signed on 4th January 
but the petitioner was not identified until 6th 
January and the declaration bears the eigna. 
tore of the Presidency Magistrate dated 6th 
January 1949. It iB immaterial whether the 
declaration was made on 4th or 6th January 
because the order for forfeiture was made with. 



452 Caloutta 


In the matter of "Saptaha” (SB) ( Chatter jee J.) 4.1. R. 


in three months of that date and therefore the 
provisions of S. 7 3ab.e. ( 2 ) of the Act do npt 
apply and the publisher was not entitled to a 
refund. 

[33] Lastly Mr. Gupta argued that no order 
for forfeiture could te made because at the 
time the order wa3 actually made the petitioner 
had ceased to be the publisher and printer of 
the paper. He ha3 relied upon the words of 
S. 8 (l) which give3 the Provincial Government 
power to declare a security forfeited, The Provin¬ 
cial Government mu3t give notice in writing of 
such intention to forfeit to the publisher of the 
newspaper. Mr. Gupta’s argument was that at 
the date when the notice was served hi3 client 
had ceased to be the publisher. In my view 
S. 8 (1) requires the Provincial Government to 
serve notice of that intention to forfeit the 
deposit not on the publisher of the paper at the 
time when the notice is Eerved, but on the 
person who was the publisher at the time the 
offending article was written. If this were not 
so, it would be possible for a publisher to avoid 
forfeiture of a-deposit by ceasing to publish 
immediately after writing a most scathing, 
unjust and seditious article. It seems to me 
that the publisher cannot avoid the forfeiture 
of his deposit by ceasing to publish after the 
offending article was written and before notice 
of the intention to forfeit the deposit was serv¬ 
ed on him. That being so, there is no force in 
Mr. Gupta’s last contention. 

[ 89 ] For these reasons I hold that the deposit 
in this oase was rightly forfeited and the peti¬ 
tion mu3t therefore be dismissed. In the cir¬ 
cumstances I would make no order as to oosts. 


[ 40 ] Chatterjee J.—It is difficult to recon¬ 
cile 8. 4, Indian Press (Emergency Powers) 
Ac k , with the working of responsible Govern¬ 
ment in free and democratic India. That sec¬ 
tion authorises a Provincial Government to for¬ 
feit the eocurity of a Pre33 when 
“it appears to that Government that it is u=ed for 
the purpose of printing or publishing any newspaper 
containing any words which tend ^ bring into hatred 
or contempt the Government established by law in 
India or to excite dissatisfaction towards the said 

Government." 

[ 4 ll If we adopt the judgment of Strachey J. 
in Queen Empress v. Bal Oangadhar Tilak, 
22 Bom. 112 at P- 135, as a guide on the inter- 
pretation of this Press Act, we have got to hold 
that any article or writing which excites or 
attempts to excite in others certain bad feelings 
towards the Government, comes within the 
mischief of the Pres3 Act. The intention of the 
writer is immaterial, as also tho truth of the 

allegations. Strachey J. said : 

"The oflence consists in exciting or attempting to 
excite in othere certain bad feelings towards the 


Government. It ia not the exciting or attempting to 
excite mutiny or rebellion, or any sort of actual dis¬ 
turbance, great or email. Whether any disturbance or 
outbreak was caused by these articles is absolutely 
immaterial. If the accused intended by the article to 
excite rebellion or disturbance, his act would doubtless 
fall within S. 124A, and would probably fall within 
other sections of the Penal Code. But even if be neither 
excited nor intended to excite any rebellion or outbreak ) 
or forcible resistance to the authority of the Govern¬ 
ment, still if he tried to excite feelings of enmity to 
the Government, that is sufficient to make him guilty 
under the section.” 

[42] The learned Jadge was there dissussing 
the law of sedition as codified in s. 124A, Penal 
Code, whioh then stood a3 follows : 

“Whoever by words either spoken or intended to be 
read, or by s'igna, or by visible representation, or 
otherwise, excites or attempts to excite feelings of 
disaffection to the Government established by law in 
British India, shall be punished with transportation 
for life or for any term to which fine may be added, 
or with imprisonmeot for a term which may extend to 
three years, to which fine may be added, or with fine.” 

[43] Therefore, the charge of Straohey J. was 
confined to disaffection under the old S. 124A. 

[ 44 ] In 1898 aa the result of the great Tilak 
case the present 8. 124A was substituted for the 
old seotion whioh was in the above term3. In 
the present seotion the words "hatred or con¬ 
tempt” were introduced, and the word "sedition” 
was inserted in the marginal note. In Niha• 
rendu Dutt Majumdar's case, 1942 F.G.B. 89 : 

(A I.R. (29) 1942 P. 0. 22 : 43 Or. L. 3. Ml), the 
Federal Court held that the gist of the offenoe 
of sedition is the promotion of public disorder 
or the reasonable anticipation or likelihood that 
public disorder will be promoted. The acts or 
words'complained of muBt either incite to dia- 
order or must be such os to satisfy a reasonable 
man that that is their intention or tendency. 

But the Judicial Committee in King Emperor 
v. Sadashiv Narayan Bhalerao, 74 I. A. 89 : 

(A. I. B. (31) 1947 P.O. 82 148 Cr. L. J. 791) 
held that tha decision in Niharendu Dutt 
Majumdar's case : (A. I B. (29) 1912 F. c. 22 : 

43 cr. L. J. 504) by the Federal Court proceeded 
on a wrong construction of 3.194A, Penal Code, 
and of B. 34 (6) (e), Defence of India Rules and 
was inconsistent with the ratio decidendi of the 
Tilak case, and pointed out that there was no 
material distinction between R. 34 (6) (e), 
Defence of India Rules and 8. 1244, Penal 
Code. The Judioial Committee has settled the 
law and it is not an essential ingredient of the 
offence that the words or acts complained of 
must either incite to disorder or must be suoh 
as to satiefy reasonable men that that is their 
tendenoy or intention. 

[ 46 ] If we have to put the same interprets- 
tion on 8. 4 (1) (d), Press Aot, then the 
freedom of the Pres3 in India will be gravely 
imperilled, if not rendered illusory. It is not 
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very easy to draw the line between permissible 
criticism and publication whioh travels beyond 
the limits set by the law. The publication in 
any newspaper of any words which tend directly 
or indirectly to bring into hatred or contempt 
any of the Provincial or State Governments or 
to excite disaffection towards the said Govern, 
ment is punishable under that section. 

[46] If the words of the Press Act are to be 


taken literally, opposition newspapers would 
come within the mischief of that seotion almost 
every day. The attention of the Legislature 
should be drawn to the incompatibility of the 
Press Act with the present democratic constitu¬ 
tion in India. The Pres9 has the right to dis- 
cuss any grievances and it is the right and duty 
of the Opposition Press to do its best to over¬ 
throw the party in power by all constitutional 
means. Commenting on the doctrine that it is a 
crime* 1 if a publication be calculated to alienate 
the affections of the people by bringing the 
Government into disesteem M l Dr. Odgera said: 

“If this Is to be taken literally, all opposition news¬ 
papers commit saoh crime every day. Sacha doctrine, 
if strictly enforced, would destroy all liberty of the 
press, and is moreover in conflict with more reamt 
dicta : "The people have a right to dieouas any grie- 
vance that they may have to complain of.” It is 
olearly legitimate and constitutional to endeavour, 
by means of arguments addressed to the people to 
replace one set of ministers by another. And the 
preoise object of such arguments is to bring the minis¬ 
ters now in office into di B esteem, and to alienate from 
them the affeotloo of the people.” ("Libel end Slan¬ 
der , 6th Edn. p. 420). 


[47] It is true that a particular politioa 
party commands the majority in every Legia 
lature in the provinces as well as at the Centn 
and tb.ua it formed the ministries functioning ir 
the oountry. But another party may get intc 
power and office in a particular province in thi 
future. Supposing that Ministry formed by tha 
parly is extremely inefficient'or connives a’ 
corruption, and tho Press which reflects the 
opposition states that the Ministry is ineffioienl 
or abets corruption and wanta ita immediate 
removal, it would be publishing matters whict 
would tond to bring into hatred or contempt the 
Government established by law and would excite 
disaffection towards that Government. To have 
an Act on the Statute book whioh penalise! 
auoh publication would make the working ol 
responsible Government or any democratic con. 
fltitution in India fraught wilh the gravest peril 
It is no use referring to Explan, a to s. 4 , Press 
Act, which runs as follows: 

o „l°. 0m ^k nt « expre33iD8 dI “PP«>b*tlon of the mea- 
Bures of the Government with a view to obtain their 
alteration by lawful meant without exotttng 01 

S M ° ^ . faa, [ od ' 03ntem P t « disaffection 

SfV.Hhl, a r.b-2oi?on/.°' dl8 ” lb * d >“ 


[48] That means the Press can criticise or 
comment bat there must be no attempt to excite 
hatred or contempt or disaffection. 

[49] The Indian Press Act might be made 
compatible with a bureaucratic or alien Gov¬ 
ernment which was in existence in the old re¬ 
gime when the Government was not removable 
and was not responsible to the Legislature. But 
when a democratic form of Government is intro¬ 
duced,‘'Government 11 cannot be rigid aud immu¬ 
table. Responsible Government tre^ns party 
Government and the Government by one party 
may be replaced by a Government manned by 
another party: 

" Government by free political parties is merely an¬ 
other name for democratio Government. Nowhere has 
there ever been a free Government without political 
parties." ( ‘The Government of the United States," 
by Mudw, 5th Edn. p. 113). 

It is not merely the right but the duty of the 
opposition party to try to dislodge the party 
in power or the party Government in office 
from the affeotion or esteem of tho people. To 
authorise the forfeiture of the seourity of a Press 
because its writings would excite or tend to 
exoite hatred or contempt or disaffection to¬ 
wards a particular party which happens to be 
the dominant party in the State for the time 
being may tend to paralyse the Press in a de¬ 
mocratic country and may lead to the abolition 
of open and pablio dissent and the setting up 
of a totalitarian regime whioh is inconsistent 
with the firmly declared objectives of India's 
Constitution-makers. In public opinion formed 
by the combined impaot of universal suffrage 
and a free press, said Jeremy Bentbam, lies 
the safety or representative democracy and 
there is good deal of pratioal wisdom in Ben. 
tbam’s weighty utterance. 


[ 60 ] The liberty of the Press oonnotes in 
England complete freedom and right of publica¬ 
tion without censorship or restriction, unless 
such writing or publication tends to impair or 
destroy the foundations of the sooiety. Odgera 
in bis treatise on Libel and Slander, Edition, 

6 at pages 417-18, observee as follows; 

"It is sedition to speak or publish words dofarna* 
tory of the Government oollectively, or of their general 
administration, with ‘intent to subvert the law, to 
produce pablio disorder, or to foment or promote re¬ 
bellion. 

"There is no sedition in cen^iriDg the servants of 
the Grown, or in just criticism on the administration 
of the law or in seeking redress of grievances, or in 
the fair discussion of all party questions" (per Fitz 
Gerald J. in R. v. Sullivan. (1868) 11 Oox C 0 at 

p. 60), 

"Where corrupt or malignant motives are altrl- 
buted to the Ministry as a whole, and no particnlar 
person is libellod, tho jury mast be satisfied that the 
author or puhUaher malidonaly or designedly intend- 
ed to subvert our laws and constitution, and to exoite 
rebellion or disorder. There muBt be a criminal intent 
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But euoh an Intent will be presumed, it the natural 
and necessary consequence of tbe words employed be 
“to excite a contempt of her Majesty’s Government 
to bring tbe administration of its law3 into dierepute, 
and thus impair their operation, to create disaffection 
or to disturb the public peace and tranquillity of the 
realm." (/?. v. Coffins, 11339) 9 C. A P. 456; R. v. 
Lov'tt, (1839) 9 C. A P. 462)”. 

[5t] In England freedom of the press has 
broadened down from precedent to precedent. 
“Ihe liberty of the press” said Dicey, "i 3 in 
England simply one result of the universal pre¬ 
dominance of the law of tho land” ("Law of the 
Constitution”, Edition. 7 p. 247). In the great case 
of Dean of St. Asaph, 21 8t. Tr. 1013 Lord 
Mansfield observed that “the liberty of the press 
consists in printing without any previous license, 
subjeot to the consequences of the law.” “The 
law of England” said Lord Ellenborougb, "is 
the law of liberty”. (2?. v. Cobbett, 29 St. 
Tr. 49). 

[52] It is for the Legislature or the Parlia¬ 
ment to determine whether the law in democratic 
India should be brought into line with the law 
of seditious libel in England so as to make 
punishable writings maliciouely and designedly 
intended to subvert the constitution and to excite 
rebellion or disorder. No writing should be 
penalised or brought within the mischief of any 
Prees Aofc, if it seeks to overthrow by constitu. 
tional means the party in power. But words 
similar to those in S. 4 have received judioial 
interpretation of the Privy Council and that 
interpretation is binding upon us. We cannot 
follow those cases which are really based upon 
the observations of Gwyer 0. J. in Niharendu 
Dutt Majumdar's case : (A. I. R. (29) 1942 F. 0. 
22 ; 43 Or. D. J. 50t), as that oase has been 
expresely overruled by the Judioial Committee. 
So long as S. 4 is retained by the Legislature on 
the Statute book, it is impossible for the Courts 
to ignore it, although they attempt to whittle it 
down when a Government attempts to take 
action because its vanity is wounded or it beoomes 
intolerant of strong or bitter oriticism. In view 
of the statute as it stands, I am constrained to 
hold that the impugned artiole falls within the 
ecope of S. 4 , Press Aot. It has criticised the 
polioy of the Congress Governments in the 
different provinces and has attributed breaohes 
of faith or solemn pledges given by the Congress 
party while out of offioe. It has gone further and 
has charged the Congress Governments with 
deliberately abusing or misusing their powers in 
order to maltreat the political prisoner and 
detenus. That may be true or untrue, we have 
nothing to do with the truth or falsity of the 
oharges. In re Pothan Joseph, 66 Bom 472 : 
(A. I. R. (19) 1932 Born. 469 : 33 Or. L. J. 749 
8. B.). In a sense the greater the truth, the 


greater is the offence. If the oharges aire true, 
then the publication, although it exoites hatred 
or contempt, may be the duty of the press. But 
that is again a question with whioh the Courts 
are not concerned. The only question is; Does 
the article in question tend to bring the Govern, 
ment established by law in India into hatred or 
contempt? It attributes calculated and deliberate 
ill-treatment of the political prisoners as-well as 
the members of their families. The motive or 
intention of the writer is immaterial. Therefore, I 
have got to hold that inasmuoh as we are not 
concerned with the truth of these oharges or the 
justification for these serious aoousations, the 
writing tends to exoite hatred or contempt and to 
exoite disaffection towards the Congress Govern, 
ments, that is, the Governments established by 
law in the provinces in India and the Provincial 
Government of West Bengal was legally com¬ 
petent to take action under 8. 4, Press Act, as 
it did. 

[63] Banerjee J.—This application must be 
dismissed. On behalf of the petitioner, Mr. 
Sadhan Gupta raised several points. They are 
unsound. 

[54] His first point was that the artiole was a 
oomment on the polioy of the Congress organise, 
tion, and not of the Government. I oannot agree. 
There is no reference to the Congress organise- 
tion in the artiole. From first to last, the 
Government is the subjeot-matter of oriticism. 

[55] His second point was that the petitioner 
was not the publisher on the date the seourity 
was declared to be forfeited; therefore, the forfei- 
ture was invalid. This contention again is wrong. 
Seotion 8, Press Act, 1931, makes it abundantly 
dear that if the petitioner was the publisher, as 
undoubtedly he was on the date when the artiole 
in question was published, the security may be 
forfeited, if the article offends the Press Aot. 

[56] His third point was based on S. 7, sub- 
s. ( 2 ) of the Aot. He said that since three 
months had already elapsed from the date of 
the declaration mentioned in sub-s. (l), no order 
of forfeiture could be made. This argument 
was based an a misconception of faots. The 
declaration by the publisher was made or about 
6th January 1949. Assuming for a moment that 
sub-s. (2) of S. 7 applies to this case, the seourity 
was deolared to be forfeited on 24th Marob, that 
is to say, within three months. 

[67] He next referred to 8. 49, Government 
of India Aot, 1995, and said that the Government 
meant the Governor and his exeoutive, and 
added that the artiole did not offend the Aot aa 
it did not oritioise the polioy of the Governor 
or his exeoutive. This argument I was unable 
to follow. Seotion 49 only defines the exeoutive 
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authority of a Province and not the Govern- 
ment. 

[ 58 ] He next argued that this paper wa9 in 
circulation only in Bengal and the article wae 
not-written against the Bengal Government and, 
therefore, it did not offend the Aot. This conten¬ 
tion again is fallacious. The artiole refers to the 
Congress Government as a whole. The Bengal 
Government is aB muoh a part of that- Gov¬ 
ernment as the Government of aDy other Pro¬ 
vince. 

[ 59 ] His main contention was that this artiole 
was a comment expressing disapprobation of the 
jail administration of the Government or of its 
measures, with a view to obtain their alteration 
by lawful means, without exciting or attempting 
to excite hatred, oontempt or disaffection to¬ 
wards the Government. 

[60l It was further suggested that today there 
should be a strong opposition press. If articles 
in question are not permitted to be published, 
the Government which today iB the Government 
of the people would be deprived of one of its ea- 
eential and cherished rights—namely, the right to 
criticise. There is no doubt that this right to 
freedom of discussion and "liberty of the press” 
are fundamental doctrinee of Democraoy. It is 
only an aspeot of what is known as the "Rule of 
law.” Yet, I do not think this is a consideration 
which should weigh with the Court in construing 
the Aot. 

[ 61 ] The i3ourt is bound to give effeot to the 
language of the Aot so long as it is in exiatence, 
even though it thinks that the Aot is capricious 
or unjust. The oaprioiousness or inju9tioe of a 
particular result is a matter to which the Court 
oan pay attention in deoiding what as the true 
construction of the words used in the Aot, but 
too muoh weight must not be given to those mat- 
tera. It is the right of tho Legislature, if it bo 
Iwiahes, to be capricious or unjust. 

[ 62 ] Again, an argument on the hypothesis 
that the Aot is not in existence is an argument 
which the Court cannot entertain. The Aot is 
there in the Statute Book. It is inoambent on 
the Court to give effeot to it, regardless of the 
oonsequenoes. 

[63l But, in applying the Aot, to any artiole 
appearing in a newspaper, the Court will take 
into consideration the public sentiment and the 
surrounding oiroumstanoes to find out whether 
the words used iu the artiole tend, directly or 
indirectly, to bring into hatred or oontempt the 
Government established by law in the land or to 
excite disaffection towards it. 

[ 61 ] It is beyond doubt that the Congress 
Government today iB the Government established 
by the law in the Dominion of India. Oar duty 
is to consider whether the artiole in question baa 
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the tendency I have described above towards 
that Government. If it has, it is within the mis¬ 
chief of the Aot. If it has not, the order of for¬ 
feiture must be S9t aside. We are not at all 
concerned with the truth or otherwise of the al¬ 
legations in the article. We ate not concerned 
with the purpose of writing the article. All that 
concerns us is to see whether the words used in 
the article tend to bring into hatred or contempt 
that Government or to excite disaffection to- 
ward3 it. 

[65] It must be noted, however, that there ie 
great difference between 1931 and 19}9. What 
can be said today with impunity could not be 
so said in 1931. What may be oomments within 
the meaning of the explanations of S. 4 today 
might not have been suoh comments in 1931. 

[66] But, albeit, the principle of construction 
of the Act must b3 the 6ams. Though every one 
has a right to publish fair and oandid criticism 
of the polioy of the Government, a critio must 
confine himself to orlticism and not make it the 
veil foe imputing to the Government base, cor¬ 
rupt or malicious motives in the discharge of ita 
duties. 

[67] The Government today is a Government 
of the people, by the people and for the people. 
The Government, if it is really to be a Govern¬ 
ment of the people, must be carried on by the 
people according to the wishes of the people. If 
any particular polioy or measure of the Govern¬ 
ment does not meet the approval or tbo wishes 
of the people, the Government must change the 
policy or the measures. 

[68l The Pres3 today must enjoy greater 
liberty than it enjoyed in 1931. The liberty en¬ 
joyed by the Press differs at different times 
and seasons. It may vary from unrestricted 
lioense to very severe restraint, according to the 
condition of popular sentiment. (See Dicey, Law 
of the Constitution, Edn. 8, p. 312). 

[69] I oan think of a Government whioh is so 
effioisnt and so popular so firmly fixed in the 
affeotion and confidence of the people that no 
amount of scurrilous literature can excite or 
tend to exoite hatced or oontempt towards it. 
Again, I oan think of a Government equally 
efficient and equally good but functioning at a 
time when public sentiment is eo high and so 
sensitive, that slightest provocation suffices to 
bring or tend to bring the Government into 
hatred or oontempt. 

[70] Take a familar illustration. Au artiole • 
which tends to bring into hatred or oontempt 
any olasa or section of the suhjeot of the Domi¬ 
nion of India falls within the mischief of the 
Press Aot. But, what oan bs said today without 
any offenoe to a particular community could 
not be said with the same result in 1918, 
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when the carnage in Calcutta was going on. 
It follows that the psychology for the time 
being of the people is the context in which 
comments which appear in the newspapers must 
be read. 

[71] If I am correotin saying what I have 
eaid, I can fit the 1931 Act into 1949 texture. It 
was not possible for the Legislature in 1931 to 
foresee the events of 1949. It is not within human 
powers to do so. Therefore, so long as the Act 
remains in force, it is the duty of the Judge to 
set to work on the constructive task oi finding 
the effect of the article, and he must do so, not 
only from the language of the article but also 
from a consideration of the prevailing public 
sentiment, whioh is the context in which the 
article has to be read, and then ho must supple¬ 
ment the written words of the Act so as to give 
"force and life" to the intention of the Legisla- 
tuce. That is the principle underlying the resolu¬ 
tions of the Judges and the other Barons of the 
Exchequer, in Eeydon’s case, 3 co. Rep. 76. 
This principle seems to be the safest guide today. 
Otherwise, there is bound to be a conflict be¬ 
tween the words of the Act and the rights of the 
people. 

[72] There can be no difference in the prin- 
ciple of construction of the words of the Act, 
whether construed in 1931 or in 1949. The diff¬ 
erence must be in the manner in whioh the Aot 
is to be applied. The Act undoubtedly permits 
the publication of statements meant only to show 
that the Government has committed errors, or 
to point out defeots in the Government or the 
constitution with a view to their legal remedy 
or with a view to recommend alterations in the 
polioy or measures of the government by legal 
means. The Aot sanctions oritioism on publio 
affairs whioh is Iona fide intended to recom¬ 
mend the reform of existing institutions by le¬ 
gal methods. Oritioism is allowed that far and 
no further. 

[73] It is impossible to laydown any hard and 
fast rule as to bow an article shonld be read, 
but there is no doubt that it must be read by the 
Court carefully, liberally and not with a view 
to find fault with it. The Court must read the 
article as a whole, giving due weight to every 
part. The Court must make due allowance for 
all kinds of ornamental phrases or fine words or 
figure of speech which sometimes are permitted 
and which nobody seriously takes into considera¬ 
tion. And after making all due allowances, the 
Court must find out the true sense of the arti¬ 
cle. The first thing the Court has to do is not 
to take the words in vacuo , so to speak, and 
attribute to them what is oalled their natural or 
ordinary meaning. The method of construing 
the words is to read them as a whole and ask 


oneself the question: "In this context, relating to 
this subject-matter, what is the true meaning of 
the words?” If reading the artiole in that way, 
the Court thinks that it was intended to be a 
criticism of the policy or the administration of 
the Government, with a view to obtain its chango 
or reform the article is safe. But if, on the other 
hard, the Court comes to the conclusion that 
the article was really meant to be an attack on 
the Government beyond the permitted limits of 
criticism, the article comes within the misohief 
of the Act, and then no argument can be heard 
on the basis that the Act does not exist or what 
the Act should have been. 

[74] In the light of these principles, I have 
read the article. Reading the artiole as a whole, 
I ask myself the question, what is the true 
meaning of the article? 

[75] I have no doubt in my own mind that 
the article was never intended to obtain by law¬ 
ful means any ohange in the polioy or measure 
of the Government or its jail administration. In 
my view, the words used, have the tendency to 
impute base, corrupt and malioious motives to 
the Government in discharge of its duties. 

[76] We repeatedly asked Mr. Gupta to tell 
us how any or what reform was expected by the 
words, (Portion in Begali omitted). I have 
translated the words myself. The translation ie 
as literal as I could make it, consistent with the 
spirit of the artiole: 

"The pattern of oppression of tbe political prisoners 
within tbe jail is almost tbe same in all the provinces: 
that is that tbe political prisoners are regarded 
Class III conviots, e.g., foroing them to live with, 
ordinary oonvicts, refusing to give them any faoility 
for reading, driving tbe ailing prisoners to death without 
treatment, mbking no arrangement for giving allow¬ 
ance to their wives, children and family; besides, there 
is of course the lalhi charge eto. Added to this, tho 
generous hearted Government has an eye in tbe direc¬ 
tion (to eee) that their wives and children eto., do not 
get any work or job in any way even to earn their 
daily bread." 

[77] We asked Mr. Gupta to tell us what 
reform or cbaDge of polioy or administration 
was intended by the words that the Government 
sees that the wives and ohildren of the politi¬ 
cal prisoners do not get any opportunity to earn 
their livelihood. He was unable to give any 
answer. I have not been able to see by what 
manner or means it was possible to obtain any 
alteration of any measure or polioy of the Gov- 
ernment or its jail administration by these 
remarks. 

[78] The meaning of the words I have quo¬ 
ted above in their setting is dear. That the 
Government not only ill-treats the political 
prisoners lodged by them in jail, not only it does 
not provide for their treatment but it is so 
vindictive that it does its level best to see tbab 



1950 Bodge Budge Municipality v. 

the wives and obildren of the political prisoners 
do not even get the ohance of earning their live¬ 
lihood. Nothing can be more inhuman, more 
corrupt and more malioious for a Government 
than to adopt a polioy like this towards its poli¬ 
tical prisoners. 

[79l The charge is very serious against the 
present Government. Yet, no particulars have 
been given in the petition. There is not a shred 
of evidence to support the statement. Mr. Gupta, 
to our repeated questions, could not furnish 
any particulars. He said generally, that this 
statement in the newspaper had been made on 
information received from reliable sources. But 
he was unable to disolose what the reliable 
sources were. He further said that a newspaper 
is entrHed to make such a statement on infor¬ 
mation. I declino to assent to such a proposition 
so broadly stated. Be it an individual or a cor. 
poration or a newspaper, whosoever publishes a 
malicious statement whioh is not true, doee so 
at his risk, and must take the consequences. 

[ 80 ] On the law as it is today, I am bound 
to hold that this statement is not a comment 
expressing disapprobation of the measures or 
polioy of jail administration of the Government 
with a view to obtain their alteration by lawful 
means, but it is an imputation whioh exoites or 
tends to exoite hatred pr contempt towards the 
Government established by law in the Dominion 
of India. 

[8ll Then again, there is the last sentence of 
the article whioh, from its translation as given 
in the paper book iB this: 

"This desperate attack has been made by the Gov- 
eminent which is ran In tbo interest of the bourgeoisie 
in the face of a orlais; As the oriels will thicken, 
intensity of the attack will increase. It will not be 
wrODg to think that this intense attaok is only a mani¬ 
festation of the increasing power of the masses against 
the bourgeoisie Government and against reactionary 
forces.” 

These words seem to me to tend indireotly to 
excite disaffection towards the Government. 

[82] The word ‘disaffection* has been cons¬ 
trued in Queen-Empress v. Ramchandra 
Narayan t 112 Bom. 162 (F.B.), It signifies politi¬ 
cal alienation or discontent, that is to say, a 
feeling of disloyalty to the existing Government, 
whioh tends to a disposition not to obey, but to 
resist acd subvert the Government. The words 
“as the crisis will thioken, intensity of the 
attack will increase 11 suggest, ( 1 ) that there is a 
crisis, (2) that it will thioken, and (3) therefore 
the attaok on the Government will also increase. 

[83l Perhaps these words taken out of the • 
article by themselves may not have that signi- 
fioance. But, the artiole has to be read as a 
whole as I have said before and reading in that 
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way, I think the words have the meaning I have 
attributed to them. 

[ 81 ] For these reasons. I hold that the Gov¬ 
ernment wa3 right in declaring the security to 
be forfeited. 

V.R.B. Petition dismissed. 


*A.I. R. (37) 1950 Calcutta 437 [C. N. 172.) 
Harries C. J. and Banebjee J. 

Municipal Commissioner of ike Budge 
Bulge Municipality — Applicant v. P. R. Mu- 
kherjee and another—Opposite Parly . 

Civil Rule No 563 of 1950, D/- 1*6 1950. 

*(a) Industrial Disputes Act (1947), S. 2 (k) and 
(s) — Dispute between Municipality and its em¬ 
ployees. 

The modern municipality carries on a huge busi¬ 
ness or undertaking and its employees are workmen 
and any dispute arising between the employees and 
the Municipality is an industrial dispute as defined 
in the Act. [Para. 26] 

(b) Industrial Disputes Act (1947), S. 7 (1)— 
Dispute between Municipality and its employees 
— Government of India Act (1935), Sch. VII, 
List III, Item 29. 

Even if a dispute between the employees of a 
Municipality and the Municipality could not be re¬ 
garded as an industrial dispute as that phrase is used 
in item 29 of List III, it would be clearly a labour 
dispute which ordinarily means a dispute between 
employers and employees and the Central Government 
could legislate concerning scoh a dispute, which can 
therefore be governed by the Industrial Disputes 
Act, [Para 36) 

*(c) Industrial Disputes Act (1947)—Act. if 
ultra vires so far as it applies to disputes between* 
Municipality and its employees —Government of 
India Act (1935), Sch. VII, List II, Item 13. 

The Industrial Disputes Aot la clearly a legislation 
on l*t>our and industrial disputes. The pith and sub¬ 
stance of the enactment is therefore industrial and 
labour disputes and the trespass or invasion on 
item 13 ia List II so far as it applies to disputes bet* 
ween a Municipality and it3 employees is merely inci¬ 
dental. The legislation can in no way be regarded as 
legislation on the powers of a municipality and there¬ 
fore it must be held that the Industrial Disputes Act 
is infra vires, though it does invade to a slight extent 
upon item 13 In List No. II. [Para 47] 

(d) Constitution of India, Art. 227 — Industrial 
Tribunal is such tribunal as Is contemplated in 
Art. 227. [Para 49] 

Dr. N. G . Sen Gupta with Sushil Chandra Dutt 
and Pumendu Sekhar Basu—tot Petitioners. 

Sir S. M . Bose urith A . C Sircar—for the State of 
West Beogal and the Tribunal. 

Amiya Kumar Dasu—ioi the Union. 

Harries C. J.—These are two Rules which 
have been issued in oonneotion with an award 
made by an Industrial Tribunal. An application 
was made for the issue of a writ of certiorari 
or prohibition on the adjudicator concerning an 
award whioh he had made. In the application it 
was prayed that a writ of certiorari should 
issue for removing the proceedings to this- 
Court and quashing the same. In the alterna- 
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feive it was prayed that an order, restraining 
the adjudicator from giving effect to the said 
award or from taking any steps in pursuance 
thereof, ehculd be made. 

[ 2 ] Another application was made for a 
Rule to issue under Art. 227 of the Constitution 
of India and in that application similar pray¬ 
ers were made. 

[3] The application for a writ of certiorari 
wa3 heard by Bachawat J. sitting on the ori¬ 
ginal side. He had jurisdiction to deal with 
that matter, but he had no jurisdiction to deal 
with the application made under Art 227 of the 
Constitution. He therefore referred both the 
matters to me and I directed that both the 
matters should be heard by this Bench. They 
have accordingly beeD heard together. 

[4] The matters arise out of a dispute bet¬ 
ween the employees of the Budge Budge Muni¬ 
cipality and the Commissioners of the Munici¬ 
pality. It appears that on 12th May 1948, a 
so-called charter of demands was submitted by 
the Trades Union representing the employees 
of the municipality. An increase of pay was 
demanded and on 23rd September 1948 certain 
increments of pay were sanctioned by the 
Municipality with effeot from the month of 
August, 1948. 

[6l It seems that there were two Unions 
representing the interests of the employees 
and the Chairman of the municipality was the 
President of one of these Unions. The two 
Unions amalgamated and it is said that this 
displeased the Chairman of the Municipality 
and he severed all connection with the Union 
with which he was concerned. 

[6l On let July 1949, the oonservanoy meni¬ 
als employed by the Municipality went on 
strike. But on the intervention of the Subdivi¬ 
sions! Offioer that strike was settled on 7th 
July 1919. 

[ 7 ] Two employees, P. C. Mitter, Head Olerk, 
and Phanindra Nath Ghose were aotively con- 
cerned in the affairs of the Union which had 
been formed by the amalgamation of the two 
previous Unions and it is suggested that these 
two employees inourred the displeasure of the 
authorities controlling the Municipality. On 
13th July 1949, both these employees were sus- 
pended and a oharge sheet was drawn up 
against them. On 80 th July 1919 the Labour 
Commissioner intervened andoalled a conference 
for 6th August 1949. Apparently this oonferenoe 
oould not be held and was adjourned until 
12 th August 1949. In the meantime the Com- 
missioners of the Municipality met and on 
6th August 1949 the two employees, P. 0. Mitter 
and Phanindra Nath GhoBe were dismissed. On 
8th August 1949, the Labour Commissioner again 


wrote to the Municipality suggesting a con- 
farence on 12th August and asked that the 
status quo should be maintained. However, as 
I have said, the two employees had been dis¬ 
missed by that time. It eeems that repre¬ 
sentations were made to Government concerning 
these dismissals, but no aotion was taken. 
Eventually the Trades Union representing the 
workmen applied for the setting up of an In¬ 
dustrial Tribunal to enquire into the dispute 
and indue course an adjudicator was appointed 
to oonsider the matter under the Industrial 
Disputes Act. On 13th February 1950, he made 
an award and in that award he directed the 
municipality to reinstate the two dismissed 
employees Mitter and Ghose. On 9th March 
1950, the Government made an order jjnder 
8. 16 ( 2 ) of the Act declaring the award to be 
binding and that order was published in the 
Gazette of that date. 


[8] Dr. Naresh Sen Gupta who has appeared 
on behalf of the petitioners, the Municipality of 
Budge Budge, has contended in the first plaoe 
that the Industrial Disputes Aot could have no 
application to any dispute between the Munici¬ 
pality and its employees and therefore the 
Tribunal appointed under the Act had no juris¬ 
diction to make an award and that the award 
made is void and wholly ineffectual. That being 
so, it is said that this Court should quash the 
proceedings or set aside the award under 
Art. 227 of the Constitution. 

[9] There can be no doubt that the dispute in 
this case was between the employees of a Munici¬ 
pality and the Municipality- The argument is 
that suoh a dispute is not an industrial dispute 
and therefore not within the purview of the 


Aot. 

[10] Industrial Tribunals are appointed by 
the appropriate Government under S. 7, Indus¬ 
trial Disputes Aot, 1947. That seotion provides: 


(1) The appropriate Government may constitute one 
or more Industrial Tribunals for the 'adjudication 
of industrial disputes in accordance with the provi¬ 
sions of the Aot. 

(2) A Tribunal shall consist of suoh number of mem¬ 
bers as the appropriate Government thinks fit. Where 
the Tribunal consists of two or more members, one of 
them shall be appointed as the chairman. 

[Ill It will be seen therefore that there must 
exist an industrial dispute before an industrial 
tribunal oan be appointed to adjudioate thereon. 

[ 12 ] The phrase ‘industrial dispute’ is defined 
by 8. 2 (k), Industrial Disputes Act, and the 

definition is as follows : 

'industrial dispute’ means any dispute or diner- 
enee between employers and employers, or between 
employers and workmen, or between workmen ana 
workmen whioh Is oonneoted with the employment or 
non-employment or the terms of employment or wiiu 
the conditions of labour, of any person. 
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[18] It will be Been that in ibis definition no 
reference whatsoever 13 made to the nature of 
the employment of the workman or the nature 
of the business carried on by the employers. The 
term ‘employer' is not defined in the Act except 
where the. term is used in relation to an industry 
carried on by a department of Government or 
by some local authority. The term ‘smployer, 
therefore must be given its ordinary grammati¬ 
cal meaning, namely, a person who employs 
someone to work or to do something for him. 

[ 14 ] The term ‘workman’ however is defined 
in 9. 2 (s) of the Aot in these terms : 

“ ‘Wcrkm&n’ means any person employed (inoluding 
an apprentice) In any industry to do any skilled or 
unskilled, manual or clerical work for hire or reward 
and inoludea, for the purposes of any proceedings 
under this Aot. in relation to an industrial dispute, a 
workman discharged during that dispute, but does not 
include any person employed ib the naval, military 
or air service of the Crown.” 

[16] Here it is clearly stated that to be a 
workman the person must be employed in any 
'industry' and this latter word is defined in 
3. 2 (j) of the Aot. The definition is as follows : 

" ‘Industry’ means any bnsinees, trade, undertaking, 
manufacture or calling of employers and includes any 
calling, servioe, employment, handicraft, or industrial 
occupation or avocation of workmen.” 

[ 16 ] It is somewhat unfortunate that the 
term ‘workman’ is defined in terms of industry 
and in the definition of ‘industry’ reference is 
made to the term ‘workman’. However, the 
definition of ‘industry’ is in the widest possible 
terms. But Dr. Sen Gapfa has contended that 
the worda ‘business, trade, undertaking or cal¬ 
ling of employers’ must be qualified by the 
adjeotive 'industrial', and that the words ‘any 
calling, service, employment of workmen’ should 
also be qualified by the same adjeotive ’indus¬ 
trial’. It will be noticed that in the defini¬ 
tion of the word 'indnstry* the word ‘indus¬ 
trial’ is used to qnalify the words 'oooupa- 
tion or avooation of workmen’. But it is not 
used to qualify the words “any oalling, service, 
employment or handicraft of workmen” and it 
is not used to qualify the terms “business, trade, 
undertaking, manufacture or oalling of employ, 
ere". The omission appeare to be intentional 
and therefore any undertaking ie an industry 
and so ifl any service or employment of work¬ 
men in suoh an undertaking. Anybody employed 
in an industry is a workman and it appears to 
me that anyone employed in an undertaking, 
though it is not of an industrial nature, would 
be a workman and that undertaking would be an 
industry. 

[ 17 ] There are indications in the Aot itself 
which suggest that persons employed in a public 
utility service are workmen, though the publio 
utility service may be oarried on not for gain. 
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The term 'publio utility service’ is defined in 
8. 2 (n) of the Act and includes any system of 
public conservancy or sanitation. There can be 
no doubt that a municipality carries out such a 
utility service. 

[ 18 ] Section 22 (2) makes it clear that in a 
publio utility servioe workmen can be rare (?) 

employed. That sub-section provides: 

“No employer carrying on any public utility service 
eball leek out any of bis workmen.” 

[19] The terra ‘workmen’ there mu3t mean the 
term as defined in the Act and the definition 
means persons employed in any ‘industry’ as 
that latter term is defined in the Act. If work- 
men can be employed in a public utility service 
then, it appears to me that an industrial dispute 
could arise between such workmen and the 
authority carrying out such publio utility service. 

[ 20 ] Again the word ‘strike’ is defined in the 
Act in S. 2 (q) as meaning a cessation of work 
by a body of persona employed in auy industry 
acting in combination, or a concerted refusal or 
a refusal under a common understanding of any 
number of persons who are or have been so 
employed to oontinue to work or to accept 
employment. 

[ 21 ] From this definition, it is olear that the 
term ‘strike’ is used as something which occurs 
in an industry. 

[ 22 ] It is quite clear from s. 22 that a strike 
can oocur in a publio utility service and there- 
fore that servioe must amount to an industry 
beoau98 the term 'strike' only oovers what oooura 
in an industry by reason of its definition. 

[23] There are therefore olear indications in 
the Aot that anybody carrying on a publio 
utility servioe is an employer within the mean¬ 
ing of the Aot and the employees would be 
workmen within the meaning of that term. 

[24l Farther in the proviso to S. 10 (l) of the 
Aot it is expressly provided : 

“Provided that where the dispute relates to a publio 
utility servioe and a notice under 8. 22 has beau given, 
the appropriate Government shall, unless it considers 
that the notioe has been frivolously or vexatiously given 
or that it would be inexpedient so to do,*make a refer¬ 
ence under this sub-seotion notwithstanding that any 
other proceedings under this Aot in respeot of the 
dispute may have commenced." 

[95] In this proviso it is expressly reoognised 
that a dispute covered by the Act may arise iu a 
publio utility servioe and oan be adjudicated 
upon under the provisions of the Aot. 

[ 26 l It appears to me that a municipality 
oarries on an undertaking or a series of under¬ 
takings and oarries on a publio utility servioe. 
The municipality exists for the purpose of ad- 
ministering the municipal area and for provid¬ 
ing amenities for the citizens who of course have 
to provide the inoome for the municipality. 
These municipalities, foe instance, have to main. 
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tain the roads and repair the same. They have 
to maintain sanitation and conservancy. They 
are responsible for lighting and for a hundred 
and one amenities. They can be regarded as 
either carrying out a huge undertaking or a 
series of undertakings. Reference was made to 
S. 10 S, BeDgal Municipal Act, which deals with 
the powers of the municipalities in Bengal. A 
perusal of that section makes it clear that the 
modern municipality carries on a huge business 
or undertaking and it seems to me that its em¬ 
ployees are workmen and that any dispute aria- 
ing between the employees and the municipality 
is an industrial dispute as defined in the Act. 

[27] Dr. Sen Gupta suggested that there could 
be no industrial dispute unless there was some 
undertaking carried on for profit. Some of the 
undertakings of a municipality may well be 
carried on for profit Buch as the running of trams 
or buses or such like. But it appears to me that 
where the draftsmen of a statute wish to make 
it clear that only industrial undertakings are 
referred to the word ‘industrial’ is usually added. 

[ 28 ] In s. 299 ( 2 ), Government of India Act, 
which deals with the power to make laws autho¬ 
rising the compulsory acquisition of land for 
certain purposes the word ‘undertaking’ is used, 
but it is qualified by the words ‘commercial’ or 
‘industrial’. It was realised that the word‘under¬ 
taking’ by itself does not neceesarily involve the 
conception of industry or commerce as thoee 
terms are ordinarily understood and the drafts¬ 
men qualified the word ‘undertaking’ by the 
words 'commercial or industrial’ to make it clear 
that what was contemplated was an undertaking 
of a commercial or industrial nature and not 
any other kind of undertaking. It may be that 
a municipality does not carry on a commercial 
or industrial undertaking in the ordinary sense 
of the word, but it certainly carries on an under¬ 
taking and it appears to me that where a muni¬ 
cipality provides light or water for payment it 
carries on a commercial undertaking and may 
actually carry it on at a profit. In any event it 
seems to me quite dear that a Municipality car¬ 
ries on an undertaking or undertakings and, 
therefore, its employees must be regarded as 
being employed in industry and, therefore, the 
Industrial Disputes Aot can apply to disputes 
between such emplojees and the municipality. 

[29l Reference was made to an English deci¬ 
sion in the case of National Association o] 
Local Government officers v. Bolton Corpora, 
tion, (1943) A. 0. 166 : (111 L. J. K. B. 674), in 
which the House of Lords expressly held that 
employees of the Bolton Corporation which 
would be eimilar to an Indian municipality, could 
have a trade dispute with the Corporation. The 
definition of 'trade dispute’ was eimilar to the 


definition in the Indian Act of 'industrial dispute,’ 
but the definition of ‘workmen’ was somewhat 
different. Viscount Simon dealing with the mean- 
ing of the phrase “trade dispute’’ observed at 
p. 176 as follows : 

“First, as to the meaning ol 'trade dispute’ in this 
connection. Having regard to its definition for present , 
purposes, and to the wide definition of'workman'which 
has to be read into it in order to ascertain its ambit, I 
think that the phrase can cover a dispute as to condi¬ 
tions of service of officers of a municipal corporation. 

Mr. Turner strenuously argued that such an interpre¬ 
tation gives no effect to the limiting word ’trade.' The 
answer i3 that the definition of‘trade dispute’introdu¬ 
ces no suoh limitation. It doe3 not speak of disputes or 
differences connected with the employment or non¬ 
employment of persons ‘in trade' or ‘in trade or indus¬ 
try,' but deliberately omits suoh limitation, though the 
limitation is to be found in the definition of ‘workman’ 
in the Trade Disputes Act, 1906. If there can bs a 
'trade' union to which the higher grades of officers of a 
municipal corporation can belong, it does not seem an 
impossible use of language to say that a dispute con¬ 
cerning their conditions of service may be a 'trade' dis¬ 
pute.” 

[30] As I have already pointed out in the de¬ 
finition of "industrial dispute" no reference is 
made to industry or trade though reference is 
made to industry in the definition of ‘workman.’ 

The position under the Indian Aot is very much 
the same as that stated by Lord Simon to exist 
under the English law and it appears to me that 
by the same reasoning as that adopted by Lord 
Simon it can be held in this country that the 
employees of a municipality are workmen and 
may have an industrial dispute with their em¬ 
ployers. 

[91] For these reasons, I am bound to hold 
that there is no foroe in the first contention put 
forward on behalf of the petitioners that the In¬ 
dustrial Disputes Aot oould have no application 
to the dispute existing in this case. 

[32] It was then argued that even if the 
workmen of a municipality oould have an indus¬ 
trial dispute with their employers such oould 
not be governed by the Industrial Disputes Act. 

It wa3 urged that the Industrial Disputes Act 
must be oonstrued as having no application to 
municipalities. 

[33] The Industrial Disputes Act of 1947 is * 
Central Act and the Central Government were 
empowered to legislate upon such a topio by rea¬ 
son of item 29 of List III of Sch. 7, Government 
of India Act. That item is as follows: 

“Trade unions; industrial and labour disputes. 

[34] There cm be no doubt whatsoever that 
the Central Government could enaot a piece of 
legislation like the Industrial Disputes Aot. 

[ 95 ] Dr. Sen Gupta, however, contended that 
the word ’industrial' as used in Item 29 of 
List III of Bch. 7 of the Act must be given its ordi¬ 
nary grammatical meaning and, therefore, in¬ 
dustrial disputes’ mentioned in the item must 
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be disputes arising in ‘industry' as the latter 
term is ordinarily understood. He contended 
that even if ths definition given to ‘industrial 
disputes’ in the Industrial Disputes Act was wide 
enough to cover disputes between a municipality 
and its employees, nevertheless the Central Gov¬ 
ernment bad no right to legislate in respsot of 
suoh disputes when their power was given under 
item 29 of List ill to legislate only on ’indus¬ 
trial disputes’ as that term is ordinarily under¬ 
stood. 

[36] It appears to me that there is no force 
whatsoever in this argument, because the Cen¬ 
tral Government are competent to legislate not 
only on industrial but labour disputes- The 
item reads: ‘‘Trade unions, industrial and labour 
disputes". Even if a dispute between the em¬ 
ployees of a municipality and the municipality 
could not be regarded as an industrial dispute 
as that phrase is used in item 29 of list III, it 
would be clearly a labour dispute which ordi¬ 
narily means a dispute between employers and 
employees and the Central Government could 
legislate concerning suoh a dispute. It seems 
to me that the Central Government werecompe. 
tent to legislate on disputes arising between 
employers and employees though the employers 
were not conducting an industry in the usual 
sense of that word. They could legislate in 
respeot of all labour disputes, that is, in respect 
of disputes between employers and employees 
whiah are ordinarily regarded as labour disputes. 

[87] Dr. San Gupta howevec contended that 
the Industrial Disputes Aot in so far as it 
applies to disputes between a municipality and 
its employees is ultra vires. He relies on item 
19 of List ii of Sch. 7 , Government of India Aot. 
That item reads as follows: 

“Local Government, that is to say, the constitution 
and powers of Munlclpjl Corporations, Improvement 
Trusts, District Boards, mining settlement authorities 
and other local authorities for the purpose of local 
self-government or village administration.” 

[38) List II deals with the subjeots whioh 
fall exclusively in the provinoe of the Provin. 
oial and now the State Legislature. Dr. Sen 
Gupta’s argument is that the Central Govern¬ 
ment oould not legislate on the powers of a 
municipal corporation. He has argued that the 
provisions of the Industrial Disputes Aot inter¬ 
fere with the powers of a Municipal Corporation 
and suoh interferenoe is only warranted if it is 
the result of Provincial or State legislation and 
not Central Legislation. 

[39] Learned advooate relied upon 8. 66 (a), 
Bengal Municipal Aot whioh provides as follows: 

* Subject to the scale ot establishment approved by 
the Commissioners under sub-s. ( 1 ) the Chairman 
to appoint »uch persons as he may 
think at and from time to time to remove suoh pet- 
eons and appoint others in their place.” 


[40] Then follow provisos limiting the power 
to some extent. 

[41] The argument is that by a Provincial 
Aot the Chairman has been empowered to 
appoint and dismiss employees and by reason 
of item 13 of List II of the sch. 7. Government 
of India Act there can be no interference with 
those powers except by the Provincial or State 
Legislature. The powers of a municipality, it is 
contended, is not a matter upon which the 
Central Government can legislate at all. If the 
Act applies, as we have held it does on its true 
construction, to disputes between municipalities 
and its employees then the Act in so far as it 
applies to such disputes is said to be ultra vires. 

[42] Wbat could be enacted by the Central and 
Provincial Legislatures in the year 1947 is dealt 
with by S. 100 , Government of India Act and 
it is clear from sub-s. (3) that the Central Gov¬ 
ernment could not make laws for a Province 
or any part thereof with respeot to any of the 
matters enumerated in List Ii. There can be 
no doubt I think that if the Industrial Disputes 
Act applies to disputes between a municipality 
and its employees the Aot does to some extent 
trespass on a Provincial subject, namely, the 
powers of a municipality. It is a trespass upon 
the rights of the Chairman of the municipality 
to appoint whomsoever he likes and to dismiss 
his employees in proper cases. 

[43] It has been held by the Federal Court 
that an adjudicator under the Industrial Disputes 
Aot has jurisdiction to order the reinstatement 
of workmen lawfully dismissed. In the present 
case the award directs the municipality to re. 
instate the two employees, Mitter and Ghose 
who were dismissed by the Chairman apparent, 
ly in accordance with the rules. There is there¬ 
fore a dear interference with the powers of the 
Chairman and of the municipality and Dr. Ben 
Gupta contends that the Central Legislature 
had no power to pass any legislation affecting 
the powers of a municipality, 

[44] There oan be no doubt that tho Indus, 
trial Disputes Aot, 1947, is an Aot dealing with 
the settlement of Industrial Disputes and it does 
not purport to be an Aot dealing with the 
powers of a municipality. I n dealing with 
Industrial Disputes the Aot does trespass to some 
extent upon a Provincial subjeot, namely, the 
powers of a municipality. But such trespass 
would not in my view make the Central Act 
ultra vtre* The effect of a trespass suoh as 
the one whioh has occurred in this oase was 
considered by their Lordships of the Privy 
Council in the reoent case of Prafulla Kumar 
v. Bank of Commerce Ltd., Khulna, 74 I a 

r A o it (3 V -r, P - eo) - In & £«£ 

Lordships laid down that in distinguishing 
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between the powers of the divided jurisdictions 
under Lists I, n and in of Soh. 7 to the 
Government of India Act, 1935, it is not pos¬ 
sible to make a clean cut between the powers 
of the various Legislatures. They are bound 
to overlap from time to time and the rule 
which has been evolved by the Judicial Com. 
mittee whereby an impugned statute is exa. 
mined to ascertain its pith and substance or 
its true nature and character for the purpose of 
determining in which particular list the legisla¬ 
tion falls, applies to Indian as well as to Domi. 
nion legislation. The extent of the invasion by 
the Provincial Legislature into subjeots enumera- 
ted in the Federal List is material for the 
purpose of determining what is the pith and 
substance of the impugned Act. 

[ 45 ] In that case the Bengal Money Lenders 
Act, 1940, was impugned and 8. 30 of that Act 
provided that 

‘‘notwithstanding anything contained in any law for 
the time being in force, or in any agreement, (1) no 
borrower ehall be liable to pay after the commence¬ 
ment of thiB Act" 

more than a limited sum in respeot of principal 
and interest or more than a certain percentage 
of the sum advanced by way of interest; it was 
held that the Act was in whole intra vires the 
Provincial Legislature as in pith and substanoe 
it dealt with "moneylending and moneylenders”, 
a subject-matter within the legislative compe- 
tence of the Provincial Legislature under entry 
37 of List II, and whether it trenohed inciden- 
tally on "promissory notes" and "banking”, 
eubjeot-matters reserved for the Federal Legis¬ 
lature under entries 28 and 88 respectively of 
List I was not fatal to the enaotment as neither 
of those matters was its substance. 

[ 46 ] Lord Porter who delivered the judgment 
of the Board summed up the matter at page 43 
in these words: 

“Thirdly, the extent of the invasion by the Provin¬ 
ces into subjeots enumerated in the Federal List has to 
be considered. No doubt it is an important matter, not 
as their Lordships think, because the validity of an 
Act oan be determined by discriminating between 
degrees of invasion, but for the purpose of determining 
what is the pith and substance of the impugned Act. 
Its provisions may advance so far into Federal terri¬ 
tory as to show that its true nature is not concerned 
with provincial matters, but the question is not, hae 
it trespaesed more or less, but is the trespass, what¬ 
ever it be, such as to show that the pith and substance 
of the impugned Act is not moneylending but promis¬ 
sory notes or banking? Once that question is determi¬ 
ned the Act falls on one or the other sijje of the line 
and can be seen as valid or invalid according to its 
true content. This view places the precedence aocorded 
to the three lists in its proper perspective." 

[ 47 ] I think there can be no doubt whatso* 
ever that the pith and substance of the Industrial 
Disputes Aot is industrial and labour disputes. 
There is a slight invasion respecting a matter in 


List 11 . But is this legislation, legislation on indos. 
trial or labour disputes, or is it legislation on 
the powers of a municipality? That is the ques- 
tion whioh Lord Porter has direoted the Court 
to ask ifcself. When I asked myself—is the Indus, 
trial Disputes Act a piece of legislation on 
industrial and labour disputes or a pieoe of 
legislation on municipal powers, there is only 
one answer that can be given. It is clearly 
legislation on labour and industrial disputes. The 
pith and substance of the enactment is therefore 
industrial and labour disputes and the trespass 
or invasion on an item in List II is merely 
incidental. The legislation oan in no way be 
regarded as legislation on the powers of a 
municipality and therefore following the oase 
of Prafulla Kumar Mukherjee v. Bank of 
Commerce Limited, Khulna, (74 I. A. 23: 
A. I. B. ( 34 ) 1947 p. 0. 60) it must be held that 
the Industrial Disputes Act is intra vires, 
though as I have said it does invade to a slight 
extent upon an item in List No. II. In my 
judgment there is no substanoe in the conten¬ 
tion that the Aot in so far as it applies to muni¬ 
cipalities must be held to be ultra vires. In 
the Bank of Commerce case* the Federal Oourfc 
had held that the Bengal Money-Lenders Aot in 
so far as it applied to promissory notes was 
ultra vires as promissory notes were a Central 
subjeot and would not be the subjeot of legislation 
by a Province. The Privy Counoil nevertheless 
held that the statute was intra vires and its 
provisions oould be applied to promissory 
notes, though the latter were a Central Subjeot. 
In the same way it must be held that this Aot 
is intra vires and does apply to disputes bet¬ 
ween municipalities and its employees. 

[ 48 ] Lastly, Dr. Sen Gupta contended that 
thiB award was bad on the merits. 

[49] It seems dear that an Industrial Triba-J 
nal is such a tribunal as is contemplated in Art.- 
227 of the Constitution. As the Supreme Court! 
very reoently held that an Industrial Tribunal 
is a tribunal within the meaning of that term as 
used in Art. 186. of the Constitution it must be 
held that an application oan be made to thiB 
Court under Art. 227. Once it is held that the 
Industrial Tribunal had jurisdiction, then no 
relief by way of certiorari or prohibition oan be 

granted. , , 

[50] Dr. Sen Gupta has contended that we 
ought to interfere under Art. 227 of the Oonstitu- 
tion upon the merits. But it is extremely difficult 
for this Court to interfere upon the merits in 
a matter such as this. The Industrial • Tribunal 
is constituted to settle an industrial dispute 
when the parties oannot do so by oonoiliation 
and direot agreement. The Industrial Tribunal 
' •Bee A. I. B. (32) 1945 V, U. ai 
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does not settle a dispute in accordance with 
any rules of law. It must of necessity settle the 
dispute in the beBt way to seoure future peace 
in the industry concerned. For example, 
an employer is legally entitled to dismiss an 
employee if he gives him the proper notice 
or wages in lieu of notice. But this Court and 
the Federal Court have held that an adjudicator 
can well order the employers to reinstate such a 
man if in the view of the adjudicator suoh would 
be a fair settlement of the industrial dispute. 

[51] Dr. Sen Gupta contends that there was 
no material upon which the adjudicator in this 
case would order reinstatement. I am very 
doubtful whether we can sit in judgment upon 
the views of the adjudicator. Possibly if he had 
oonducted himself contrary to all the rules 
of nataral justice we, might have a right to 
interfere. But there can be no question that 
in this case the adjudicator did hear the par¬ 
ties and has considered the relevant materials. 
The adjudicator in his award makes it quite 
dear that in his view these men have been vic¬ 
timised and much oan be said for that view. 
However, it is not for us to eay whether that be 
the right or the wrong view. It is certainly a 
possible view and may well be the right view. 
If that be so, then it appears to me that the 
adjudicator was fully entitled to make this 
award ordering reinstatement. In any event, if 
the adjudicator was of opinion that the only 
way to bring this dispute to a peaceful end 
would bo to order reinstatement, he was in my 
view fully entitled to do so. On the merits I do 
not think we could interefere. But even if we 
have power to interfere I oan see no ground why 
we should interfere. 

[52] In the result, therefore, both the petitions 
fail. The petition for a writ of certiorari is dis¬ 
missed with ooBte, and so is the petition filed under 
Art. 227 of the Constitution. The interim injunc¬ 
tion iB dissolved. The petitioners must pay the 
costs of the State aa well as of the Union. We 
a98eB9 a hearing fee of ten gold mohura to eaoh 
of the contesting opposite parties. There will be 
one set of oosts for the two applications. 

[58] We grant aoertifioate under Art. 182 (l) 
of the Constitution. ' 

[54] Banerjee J. — I agree. 

V,BB - Petitions dismissed. 


A, I. R. (37) 1980 Caloutta M3 [C. N. 173 . 

■ Sen and K. 0. Chunder JJ. 

Iswar Madan Gopal Jiu and others _ Peti 

tioners v. Province of West Bengal — Opposit 
Ptirty, 

Oivil Rulei Nos. 2027 to 2080 oi 1940, D/-4th Ha' 
I960 to let aside the Orders el D. J.. Burdwan, D/-21a 
November 1949, 


(a) Indian Independence (Rights, Property and 
Liabilities) Order (1947), Para. 9—Other financial 
obligations—Word "financial* roust be construed in 
restricted sense. 

The word 'financial' in ‘other financial obligations’ in 
Para.9 has got to be given its technical meaning which 
it has in connection with matters of revenue and it 
cannot be given the wide meaning a 9 equivalent to any 
kind of pecuniary liability. It mu=t therefore be given 
a restricted meaning and construed ejusdem generic 
with the words ‘loan and guarantees' used in that 
paragraph. [Paraa 1, 3} 

(b) Indian Independence (Rights, Property and 
Liabilities) Order (1947), Para 12—'Legal proceed¬ 
ings with respect to property’ — Meaning — Pro¬ 
ceedings lor compensation for acquired land pend¬ 
ing at the time oi partition of Bengal — Liability 
to pay is on successor province. 

The word ‘property’ io the expression ‘legal proceed¬ 
ing with reaped to property’ in Para 12 must be taken 
to include land and other kinds of properties mention¬ 
ed in the previous paras. The question of compensa¬ 
tion for acquisition of land is a question with respect 
to the value of land and therefore it Is a legal proceed¬ 
ing with respect to land or with respect to property. 
“Legal proceeding" and “with respect to land" must 
be given a wide interpretation, and thorefore, undoc 
Para. 12 the liability Is of the successor Government 
which has obtained that property on partition. Where, 
therefore, at the time of the partition of Bengal certain 
proceedings for compensation for land acquired in the 
distriot of Burdwan were pending before the Distriot 
Judge at Burdwan and the land has fallen within the 
Provinoeof West Bengal in the partition, the liability 
to pay compensation is oq that Province and as the 
State of West Bengal represents that Province under 
the Constitution tbo proceedings must continue against 
that State. [p ara 4 ] 

Purutottam Chatterjee — for Petitioners. 

Chandra Sekhar Sen, Sr. Govt. Pleader and Jajne - 
swar Majumdar , Asstt. Govt. Pleader— for Oppo¬ 
site Party, ^ 

K. C. Chunder J,—These four revision casea 
arise out of the Land Acquisition proceedings in 
Mouza Hirapur within the sub-division of Asan- 
80 l in the district of Burdwan. Notification for 
acquisition of land was issued on 29th April 
1940. The Land Acquisition Oolleotor gave bis 
award on lOkh Pebruary 1945 and on let April 
1946, the Province of Bengal took possession. 
Then on the application of the petitioners be. 
fore us the Oolleotor made a reference under 
8. 18 to the Distriot Judge of Burdwan on the- 
question of valuation of the land, and this gave 
rise to Land Acquisition case No. 9 of 1946. On 
15th Auguet 1947, the Indian Independence Aob 
oame into foroe and from that day the Pro. 
vinoe of Bengal was divided into two provinoea 
of West and East Bengal. On 13th August 1940 
the provinoe of West Bengal now represented, 
by . the State of West Bengal objeoted before* 
the Distriot Judge of Burdwan that in view of 
the Indian Independence Order Rights of Proper¬ 
ties, eto., of 1947 the liability now was that of the 
province of East Bengal or the Eastern Pakistan 
ana the Province of Weat Bengal was no longer 
liable to pay the compensation whioh may be de- 
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termined for the land. By hig order dated 2 let 
November 1949 the District Judge gave effeot to 
this contention and held that the liability was 
that of the province of East Bengal and not of 
West Bengal. The present Rules were issued 
on 22nd December 1919 and the new Consti¬ 
tution of the Republio of India came into force 
from 26 th January 1950. The only question 
which arises in all these Rules is whether the 
liability to pay any additional compensation for 
the value of the land which may be determined 
by the District Judge wa3 that of the West or of 
the East Bengal Government. Ordinarily as the 
land is within We3t Bengal and the acquisition 
has been wholly for the purpose of West Bengal 
the liability would be of that Government to pay 
adequate compensation as determined by the 
District Judge to the parties whose lands were 
acquired. Mr. Chandra Sekhar Sen appearing on 
behalf of the State of Bengal has contended first 
that in view of S 9, Indian Independence 
Order of 1947 these cases come within "other 
financial obligations” mentioned in this section 
and therefore the liability is that of the Province 
of East Beogal and not of We3t Bengal. On 
this point there is a decision of a Divisional 
Bench of this Court in the case of the Province 
of West Bengal v. Midnapore Zemindari Co. 
Ltd . (A.I.R. (37) 1950 Oal. 159), that theexpres- 
aion ‘‘and other financial obligations" as used 
in Article or para. 9, Indian Independence Order, 
1947, must be given a restricted meaning and 
construed ejusdem generis with the words 'loan 
and guarantees’ used in that article. It appears 
that no reasons were given for this construction 
and it also further has been contended that this 
is merely an obiter dictum as it was not neces¬ 
sary to deoide this point in that case. It was in 
connection with a legal proceeding respecting 
rent payable and the Divisional Bench pointed 
out that rent arose outof a contractual obligation 
and contractual obligation was dealt with in Arti¬ 
cle or Para. 8 and therefore under that Article the 
liability was thatof the West Bengal Government. 
In view of that deoision it was unnecessary really 
to decide about "other financial obligations”. 

[2l Mr. Sen’s eecond contention i3 that even 
if it be held that Art. 9 did not apply and the 
liability wa 3 not of East Bengal under this 
Article, as no provision has been made as to 
which of the two successor Governments 
namely the East Bengal or West Bengal is to 
be substituted in place of the now non-existent 
province of Bengal, the province of West Ben- 
gal cannot be substituted in place of the 
previous province of Bengal and cannot be 
made liable. There is no question that under 
S. 4 of the Legal Proceedings Order the Distriot 
Judge’s Court at Asansol i3 the proper Court 


in whioh the present proceedings are to conti¬ 
nue. Mr. Sen’s contention is that Article or 
para. 12 of the Indian Independence Order 
1917 does not apply to the present proceedings 
before the Distriot Judge and therefore there 
is no other provision for substitution and the 
petitioners before us who have obtained these 
Rules are not entitled to proceed against the 
State of West Bengal even if they cannot also 
proceed against East Bengal. It is to be pointed 
out that by the Constitution Act of 1950 
the State of West Bengal is the successor to 
the province of West Bengal. It is also to be 
pointed out that in view of S. 6, General 
Clauses Aot aocrued rights and liabilities and 
proceedings in that connection are not affected 
by the repeal of Independence Aot, 1947. 

[3] As regards the first contention relating 
to the interpretation of Art. 9 of the Indian 
Independence Order 1947, it is clear that that 
Article has some reference to S. 178, Gov¬ 
ernment of India Aot, 1935, where the same 
words "loans, guarantees and other financial 
obligations” are also used. It would appear 
from the Government of India Aot in the 
subsequent seotions that obligations considered 
in that connection are obligations which are 
oharged upon the revenue or which are in the 
nature of grants etc. The word ‘financial’ in 
‘financial obligation’ has got to be given its 
teohnioal meaning which it has in connection 
with matters of revenue and it cannot be given 
the wide meaning as equivalent to any kind of 
pecuniary liability. Further, it would appear 
that peouniary liabilities arising out of different 
kinds of transactions have already been pro¬ 
vided in the Act and if 'financial obligations’ 
were not taken in a restricted technical sense, 
it would have been more appropriate to men- 
tion pecuniary liabilities except those already 
provided for in the other seotions. We are 
therefore of opinion that ejusdem generis 
meaning is to be preferred in the present case 
and the interpretation put upon the Artiole 
previously by the Divisional Bench was the 
correct interpretation. 

[ 4 ] The Indian Independence Order, 1947, 
proceeds to assign rights and liabilities between 
the different provinces created as a reeult of 
partition of Bengal and the Punjab and bet¬ 
ween the other Governments and in that con- 
neotion it deals first with property in which 
connection it makes provisions for land, bank 
note 3 , coins etc. and then a3 regards other pro¬ 
perties. It next goes on to deal with contrao- 
tual rights and liabilities. Then it deals with 
liabilities whioh are conneoted 'with revenue 
matters, namely, loane, guarantees and other 
financial obligations and finally it deals with 
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liabilities arising oat of Tort or Wrongs 
done. After making these broad divisions and 
assigning rights ani liabilities under different 
heads, in Art. IS it provides for substitution in 
pending proceedicgs in connection with differ- 
en; kinds of rights and liabilities and again 
mentions all the broad heads we have pointed 
out. The broad head under which, it is con¬ 
tended by Mr. Chatterjee appearing on bahali 
of the petitioners, we should consider the pre- 
sent case is legal proceeding with respeot to 
property." We have already pointed out that 
property has been taken to include land and 
other kinds of properties mentioned in the previ- 
ous Articles. The question of compensation 
for acquisition of land i3 a question with 
respect to the value of land and therefore 
it is a legal proceeding with respect to land 
or with respect to property. "Legal Proceed¬ 
ing" and "with respeot to land" must be given 
a wide interpretation, and therefore under 
Art. 12 cf the Indian Independence Order of 
1917 the liability wa3 of the successor Govern¬ 
ment whioh has obtained that property on 
partition. There can be no doubt that the lands 
in We3t Bengal in the sub-division of Asinsol 
in the District of Burdwau have fallen within 
the Province of West Bengal and therefore in 
the present case the Province of West Bengal 
now represented by the State of We3t Bengal 
was to be substituted in place of the previ- 
ous Province of Bsngal and the District Judge 
was therefore not right in holding that the 
Land Acquisition prooeedmgs could not oonti- 
nue against the Province of West Bengal. 

[5l The Rules are made absolute. The Pro¬ 
vince of West Bengal in all these proceedings 
is to be substituted in place of the previous 
Province of Bengal. 

[6l The petitioners will get their costs of 
these Rules. Leave to appeal i9 refused. 

[7] San J.— I agree. , 

D-B.B. Rule made absolute. 


A. I. B. (37) 1960 Calontta 463 [ C . N. 174.) 
Das Gupta and Lahiri JJ. 

Sm. Purnasashi Devi—1st Party v. Hagen, 
dra Nath BhaUacharjyee — 2nd Parly. 

Criminal Rel. No. 34 of 1950, D/• 16-5-1950, made 
by Sessions Judge, Burdwao. 

(a) Criminal P. C. (1898), S. 488 (1) _ “Neglects 
or refuses to maintain"—Inadequate maintenance. 

When the law says "neglects or refuses to maintain", 
It cannot but mean "Qegleats or refuses to maintain 
properly . Where, therefore, a Magistrate finds that 
the maintenance whioh had been given by the husband 
U inadequate he has jurisdiction to pass proper order 
under S. 488 (1). [p ara 2 j 

Annotation : (‘49 Oom.) Or. P. 0., 8. 488, N. 11. 

1950 0/69 St 60 


(b) Criminal P. C.(1898), S.488(l)-Maintenance 
—Cost of ordinary education. 

It is not correct to siy that In no case can main¬ 
tenance be thought to include anything more than 
food, cloth : ng and lodging. Thus the cost of ordinary 
education can in the case of a middle class family be 
considered to form part of maintenance. [Para 3] 

Annotation : (’49*Com.) Cr. P. C., S. 483, N. 13. 

(c) Criminal P. C. (189S), S. 433 (1)-Payment of 
annual allowance. 

There is no provision in S. 483 (1) for an order of 
payment of annual allowance, or any kind of annual 
payment. [Para 5 ] 

Annotation : ('49 Coro.) Cr. P. C , S. 458, N. 13. 

(d) Criminal P. C. (1898), S. 483 (1)—Son 17 to 19 
years old—Allowance, it can be granted. 

The word "child” ha3 been deliberately used to leave 
the Coorta free to order maintenance for each sons 
and daughters as are unable to earn livelihood for 
themselves, having due regard to the class of society 
to which they belong and other surrounding circum¬ 
stances. The fact, therefore, that the eon ia 17, 13 
or 19 i9 no ground for refusing maintenance on hU 
account, [Para 6] 

Annotation : (’49-Com.) Cr. P. C., S. 438, N. 9, 

S. S. Mukherjee and xVa/in Chandra Bantrju 

— for 1st Party 

Arun Kumar Dulla .Vo. 2 — for 2nd Party, 

Das Gupta J, — This reference was made 
by the Sessions Judge of Bnrdwan recommend¬ 
ing that an order passed by the learned Magis- 
trate, Asansol, directing payment of Bs. 60 3 0 
per month and 11 Salt Bhati rice and 2 Sali of 
other variety of rice or its money equivalent per 
year to bis wife Sm. Purnasashi Devi for her 
maintenance and the maintenance of his legiti¬ 
mate child by her should be set aside, 

[ 2 ] Three grounds have been put forward by 
the learned Judge for his recommendation. The 
first is that as the learned Magistrate wag oi 
the view that the maintenance had been paid 
but the rate wag inadequate, it could not in law 
be said that the husband had negleotod or re¬ 
fused to maintain hig wife. In my judgment 
this ground oannot prevail. When the law says 
"neglects or refuses to maintain”, it cannot; 
but mean “negleots or refuses to maintain pro- 
porly, * Suppose one rupee was paid for the 
maintenance of a wife for a month, that would 
be paying some amount of maintenance, but it 
would be ridiculous to suggest that that in suoh 
maintenance which would stand in the way of 
the operation of S. 4SS, Criminal P. C. In this 
case, the learned Magistrate found that the 
maintenance which had been given by the 
husband was inadequate. He had jurisdiction 
to pass proper order under s. 433 (l), Criminal 
P • O* 

[3] The second ground is that “maintenano*” 
lndadea food, clothing and lodging and it does 
not roolnde coat of education. Even if the owta 
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of education were left out. it does not seem to 
me that tfce amount ordered by the learned 
Magistrate in this case could be considered to be 
too high. But I do not see why the cost of ordi¬ 
nary education should not in the case of a 
middle class family te considered to form part 
of maintenance. It may be that when the case of 
a person of the cultivator class is being consider- 
ed, any education more than primary education 
should not be considered to form part of main¬ 
tenance, tut the oase of middle class families is 
different. I am unable to agree with the learned 
Judge that in no case can maintenance be 
thought to inc’ude anything more than food, 
clothing and lodging. 

[4l The third ground is that while 8. 488, 
Criminal P. C. empowers the Magistrate to fix 
a monthly allowance for the maintenance, the 
learned Magistrate had acted illegally in direct¬ 
ing annual payment of the paddy. In my 
opinion, the learned Judge was ri‘ht in this 
criticism of the learned Magistrate’s order. The 
operative poiticn of 3. 488, Criminal P. C. is 
in these words : 

order saoh ptreon to make a monthly al¬ 
lowance for the maintenance of bis wife or soch child, 
at such monthly rate, not exceeding one hundred 
rupees in the whole, as such Magistrate thinks fit, 
and to pay the same to such person as the Magistrate 
from time to time directs." 

[ 5 l There is no provision for an order of 
payment of annual allowance, or aoy kind of 
[annua' payment. 

[6l It was contended by Mr. Dutt on behalf 
of the husband that as the son on whose behalf 
maintenance has been asked for is aged 17 or 
18 or 19, he does not come within the meaning 
of "child” under S. 488, Criminal P. C. If it 
was intended to limit the maintenance to 
sons or daughters upto a certain age, there 
seems no reas.n why the Legislature did not 
make use of explicit words to give effect to 
that intention. It seems to mo that the word 
"child’’ has been deliberately used 1 o leave the 
Courts free to order maintenance for such sons 
and daughters as are unable to earn livelihood 
for themselves, having due regard to their class 
of society to whioh they belong and other sur¬ 
rounding circumstances. Thefaot, therefore, that 
the son is 17 or 18 or 19 is. in my opinion, no 
ground for refusing maintenance on his account. 

[ 7 ] In this view of the matter, I would main- 
tain the order passed by the learned Magistrate 
with this modification or ly that I would order 
payment of a lump sum money per month 
instead of Rs. 60-8 0 per month and ll Sali 
Bhati rice and 2 Salt of other variety of rice or 
its money equivalent per year as ordered by 
him. On consideration of all the circumstances, 
it seems to me that the proper order to make is 


that the petitioner must pay rs. 90 per month 
on account of the maintenance of his wife and 
ohild to his wife Sm. Puma Sashi Devi and I 
would order accordingly. This order will take 
effect from the date of the petition under S. 439, 
Criminal P. C. 

[8] The reference is disposed of in these terms. — 

[9] LahiriJ —I agree. 

v.R.B. Order accordingly. 

A. I. R. (37) 1950 Calcutta 460 [C. N. 175.] 

Roxburgh J. 


Abinash @ Ambirish Chandra Roy — De¬ 
fendant — Petitioner v. S. C. Sreemani — 
Plaintiff — Opposite Party. 

Civil Rule Nc. 1053 of 1919, D/- 15 11-1919. 

Houses and Rents—West Bengal Premises Rent 
Control (Temporary Provisions) Act (XXXVIII [38] 
oi 1948). S. 16 —Pending proceedings—Applicability 
—S. 16 (1) is not intended to apply to pending pro¬ 
ceedings — Consequently ihere is no right ot ap¬ 
peal under S. 16 (2j in pending cases. [Para 3] 

Siddheswar Chakravarly—lot Petitioner. 

Abani Kanta Roy-tot Oppo3ite.Party. 

Order. — This is a Rule against an order 
passed in appeal purporting to be made under 
3. 16 , West Bengal Rent Control Act, 1948. The 
landlord brought a suit for rent on 5th May 
I9i8. The Act in question came into force on 
1st December 1948. The deoieion of the trial 
Court was made on 14th February 1918. 


[ 2 ] The short point taken before me is that 
13 the suit began before the new Aot oame into 
[orce the suit itself is not one under S. lG ( 1 ) 
of the Act and therefore there was no appeal 
under S. 16 ( 2 ). The point doe3 not appear to 
have been taken in the lower appellate Court, 
[t oould only be said that the suit was one 
oovered by S. 16 (1) of the Act if it be hold that 
the words "or tried by” in that section whioh 
says "that no suit or proceeding by a landlord 
against a tenant for the recovery of rent or 
possession of any premises which the Court of 
Small Causes of Calcutta is competent to try, 
shall be instituted or tried by any Court other 
than the eaid Court of Small Causes of Calcutta 
are applicable to pending proceedings. The 
point was considered in the case of Amulya 
Ratan v. Megh Mala, 53 C. W. N. 474 but it was 
not necessary for it to be deoided then. That 
case related to a preceding which was pending 
in the High Court and it was pointed out by the 
Hon’ble the Chief Justice that if the section ap¬ 
plied to pending proceedings one would have 
expected provision in that Aot as to what was to 
happen to pending proceedings in the High yours 
which by the provision of 3. 16 ( 1 ), if so inter¬ 
preted, were put an end to. I have been refer- 
red to the oase of Sadar Ali v. Dahnuddtn , jG 


1980 
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Cftl. 512 : (A. I. R. (15) 1928 C&l. 6i0 F.B.) but 
that dealt with the effect of the amendment of 
the Letters Patent by which the right of appesl 
previously existing was taken away. I am of 
opinion that it cannot be said thatS. ;G ( 1 ) of 
the Act in question was intended to apply to 
pending proceedings Consequently S. 1G (2) 
does not apply. No right of appeal was given 
in pending casre, that is to say, in the present 
case. 

[3l The result is that the Bench of three 
Judges of the Small Cause Court had no juris 
diction to hear the present appeal The plaintiff 
had some right under s. 38, Presidency Small 
Cause Courts Act, and this appeal should be 
treated as an application thereunder and dealt 
with accordingly. 

C4) The order of the Bench is accord iDgly set 
aside and the case is remanded to the Small 
Cause Court to b9 treated as one under s. 
Presidency Small Came Courts Act. There will 
be no order as to oosts. 

Case remanded . 
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A. I. B. (37) 1980 Calcutta 467 [0. N. 176.] 

Sen and K. C. Chonder JJ. 

Satya Kishore Barterjee and others—Appel¬ 
lants v. Province of Bengal and others — 
Respondents. 

a A ' F ’ \ 2U ot W- 1-6-1950, against 

docreo of Dial. Judge, Nadia at Krhhoagar, D/- 22*2. 

lusDi 

Demand s Recovery Act (III 
[3] of 1913), Ss. 34 to 37— Applicability — Suit for 

star is ^ 

Seotions 34 to 37 relate to a certificate whloh has 
been duly made bat which is defective for some of the 
reasons mentioned in those Beotions. They have no 
application toi a case when it is alleged that the oerti- 
ficate is a nullity. A suit for a declaration that the 
certificate was a nullity and not binding on the plain- 
tifli would be governed by the provisions of Art 120, 
Lamilatlon Act and not by S. 34 and would also be not 
baned by reason of any of the Sa. 35 to 37. 

Annotation : (’42-Oom } Lim. Aot, Ait. IMS?? 61 

(b) Civil P. C (1908), Ss. 100, 101 _ Finding of 
lact-Service of notice _ Whether noHcew.s 
served on persons required to be served is question 

° I* 8008 '? r lindiog 8»ven by fowe^ Cou„ 

—No Inteiierence in second appeal-Bengal T an U 

S e i0 n (4) e Settlement Re Eul*‘«on (VII (7?of 1822), 

* ' '* [Para 71 

Annotation : (’80 Com.) C. P. 0., Ss. 100101 N 81 

qSS,L c ,: <i “ ) ' 3! - “>-»«* *•>-»- 

Point which is a pure question of faol, not taken l n 
ho pleadings, nor argued in the trial C^uri nor tak a 
in the grounds of appeal before the first a DD eUate 

tha D oronnd» r nf U |k ‘ her0 ' n °' 0780 44180 fl PWtfi^ly i n 
bn * lhe . Be80nd *PP“I. cannot be altawid to 

bo argued in teoond appeal. rp^ 

Annotation tCfiO Oom.) 0. P. 0., Ss. 100.101 N. 55. 


(d) Civil P.C. (1908), Ss 100, 101 — Question of 
fact—Making of proclamation — Whether procla¬ 
mation was made, is question of fact—Bengal Lancfi 
Revenue Settlement Regulation (VII [7J 011822),, 

S * 10 fPaift 8} 

Annotation : (’50-Com.) C. P. C., Ss. 100*101 N. 5a.. 

(e) Evidence Act (1872), S. 114-Official Acts _ 
Question whether proclamation under S. 10 (4) 
Bengal Land Revenue Settlement Regulation was 

Nothing alleged denying such proclamation 
— I hat proclamation was duly made can be pre- 
Burned- Bengal Land Revenue Settlement Regu¬ 
lation (Vil [7] of 1822), S. 10 (4). [Para 

Annotation : (’46 Man.) Evidence Act, S. 114 N. 29_ 

, w r B f°gaJ Land Revenue Settlement Regulation! 
(VII (7) of 1822), S. 10 (5) -Majority includ^ un- 
an unity—Only one person appearing and accepting: 
jama-Decision is binding on others not appearing 
though served with notice. & 

The word majority in S. 10 (5) includes unanimity 
Thus where only one co-sharer appears and lhe rest d© 
not, even though served with a notice, and the neraom 
appearing la willing to take the settlement, the persons 
not, appearing are bound by his deciaioo. In such a, 

°. 0 K« dQel io abskainiD « appearing wonl* 
ind.oate their willingness to abide by the decision of 
the majority in thu case unanimily of one person: 4 T 
C3* W. N. 730, Rel. on, (Par* 9J| 

. (g * ® e . n , g * 1 Land Revenue Settlement ReKufa- 
tion (Vlf (7) of 1822). S. 10(5)-Arrears ot ReveDoe 
-Personal liability lor-Liability whether extends 
oniy to the interest of defaulter in esute _ Ben eat 

I“3 lSS*S°h. I R ' C ‘ >V " > ' *" 1,11 ™ « >«3). 

Sub-section (5) to S. 10 imposes a liability on tbs 

«w r .v l 4ni * e3l4t ? f? r * he revenue but it does not say 
that this is the only liability, further, the arrears dii« 
constitute Government revenue and they constitute ‘a, 
publio demand as defined in S. 3 (6), Bengal Puhlkc 

?r A nd :rr y i 913 - ro&d with sch -» 

Aot. A certificate under the last mentioned Aot may¬ 
be issued by the Collector for the recovery of suck 
arrears and it may be executed in any of the 
mentioned in S. 14, i. o. by attachment or sale of anir 
property of the certificate debtor, by his arrMt nr 
the other methods mentioned therein. I( cannot there^ 
Sfa.uifiPf lha ‘ ,ha debtor is not^I 

8 “d (5) f ° r ‘ h9 atr0a ' S ° l lh0 I0V0OU0 Sr 

«•»iSB .^SaJar 
KEtestrs 

proprietors Fresh Settlement, il caTbeJfjrf 
•Iter expiration oi lease, to the proprietor - 
ment oi malikana, ellect. P ro P r ‘«ors - Pay- 

The faot that the acoreted land is nnrtn. *r » 
Government under S. 0 t Bengal AUnvlan > b * 

gtsaas’ai: waft? 

amounti to is that the laml S managed to n!?' 1 * 
ment on behalf of the GoveriK 

maks it quite elm that the 
land hare a proprietary inter*’ 
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which would render them liable to be called upon to 
accept or reiuse a fresh settlement under S. 10 of the 
Regulation at the termination of the period daring 
which the land is held either in farm or in kha3. They 
cannot say that by their refusal to accept the settle¬ 
ment in the beginning they have ceased to have any 
interest in the accreted land. A person to whom ilali- 
kana is paid in accordance with the provisions of 
Regn. VII [7] of 1822 is a proprietor. (The term“ma!i- 
kana ’f xplained): 9 W. R. 102; 17 All. 1 (PC) and A I.R. 

( 19) 1932 Cal. 49. Rtl. on.; A. I. R. (11) 1924 Cal. 197, 
Disting. [Para 11) 

Chandra Stkhar Sen and Satya Prosad Banerjee 

— for Appellants. 

Jajneswar ilazumdar, J.O. Pleader, Urukramdas 
Chakravarty and Benoy Krishna Ghose — for 
Repondents (1, 3 and 2 respectively.) 

Sen J. — This is an appeal by the plaintiffs 
whose suit has been dismissed by both the Courts 
below. 

[ 2 ] It will be necessary to state a few facts 
for the proper understanding of the matter which 
is before us for decision. Touzi No 399 of Mahal 
Nawapara of the Nadia Collectorate is owned by 
the plaintiffs and de'endants 2 - 11 . Defendant 1 
is the Sta e of West Bengal. It is unnecesary to 
state the different shares held by the plaintiffs 
and defendants 2 to 11 in this Touzi. There was 
an accretion to this Touzi and that became 
Touzi No. 2G15 Char Nawapara which wa3 settled 
temporarily, that is, for a period of 15 years 
with the plaintiffs and defendants 2 to 11 in 
aco:rdance with the provisions of Bengal Allu¬ 
vion and DJuvian Act (Act IX 19] of 1817). Just 
before the term was coming to an end, the Col¬ 
lector of Nadia addressed the proprietors of the 
accreted Touzi asking them to take a fresh 
eettlemeit. The plaintiffs refased to take fresh 
settlement. Thereupon the Collector farmed out 
the Touzi io favour of the Chetlangia Court of 
Wards which is defendant 3 for a period of one 
year pending the Revisional Settlement. On the 
sxpiry of that yesr, a fresh settlement had to 
be made with the former owners and according 
to the State of West Bengal such fresh settle¬ 
ment was made under S. 10 (6) of the Bengal 
Land Revenue Settlement Regulation 1922 with 
the original owners. I may mention at this 
sta"e that a grrat deal of controversy has been 
raised by the plaintiffs as to whether the fresh 
settlement was legal, or whether it was at all 
binding on the plaintiffs. I shall deal with this 
controvirsy later. After this alleged fresh settle 
ment, the accreted Touzi, namely, Touzi No. 2615 
of Char Nawapara, fell into arrears of revenue 
and it was put up for sale and purchased by 
the State of West Bengal. The amount realised 
by the sale was not sufficient to meet the arrears. 
Thereupon, in accordance with the provisions 
of the Public Demands Recovery Act (Bengal 
Act ill l3) of 1913) a certificate was issued for 
the arrears against the alleged defaulting pro¬ 


prietors. The plaintiffs then instituted the pre¬ 
sent suit. 

[3] The plaintiffs’ case was that the certificate 
i3 null and void and unenforceable against them 
for various reasons. I shall state only those rea. 
sons which were pressed before this Court. They 
are as follows: 

(i) In accordance with the provisions of S. 10 

(4) of the aforesaid Regulation of 1822 it wa3 
incumbent upon the Collector to issue a notice 
as well as to promulgate a proclamation requir- 
ing the parties to whom the fresh settlement was 
being offered to attend and declare their agree- 
ment or non-agreement to the jama proposed to 
be assessed on the land. It is argeed on behalf 
of the plaintiffs that no notice was issued, nor 
was there any proclamation made. 

(ii) According to the provisions of S. 10 (5) of 
the aforesaid Regulation, when a fresh settlement 
is offered if any person or parsons, summoned to 
appear and to express his or their agreement or 
disagreement, omit to attend, he or they shall be 
bound by the decision of the majority of those 
who may attend and agree or disagree to the 
jama. Io this case, the plaintiffs point out that 
one person only attended, namely, defendant 3 
and that there could, therefore, be no majority. 
In these circumstances, it is argued, the plaintiffs 
would not be bound by the acceptance of the 
settlement by defendant 3. 

As a subsidiary point, it was argued that, even 
if the plaintiffs were bound by the decision of 
defendant 3, if the revenue fell into arrears, the 
plaintiffs’ interest in the Touzi only would be 
liable for the arrears and the plaintiffs would 
not be personally liable. 

(iii) The third point argued was this: After 
the expiration of the period of 15 years when the 
time came for making a fresh settlement, the 
plaintiffs refused to take a fresh settlement and 
the Collector farmed out the Touzi to defen. 
dant 3, the plaintiffs getting merely a Malikana 
in respect of the Touzi. By reason of this act of 
the Collector, the plaintiffs ceased to have any 
rights or liabilities as proprietors of the Touzi, 
and not having any joint property in the Touzi 
they were not liable to be asked to take fresh 
settlement, nor were they liable to be bound by 
a fresh settlement being taken by the majority 
of persons attending pursuant to a notice issued 
under S. 10 (4) of the aforesaid Regulation 

of 1822. , , 

[ 4 ] These are points whioh have been arguea 

before us. . _ . , . 

[ 5 ] As stated before both the Courts below 

dismissed the suit. The suit was dismissed no 
only on the merits but also on the ground tna 
it was barred by limitation by reaeon of the pro¬ 
visions of S. 34. Public Demands Reoovery Act, 
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and also barred by the provisions of Ss. 35, 36 
and 37 of the ]a9t mentioned Act. 

[6] I shall deal first with the question whether 
the suit is barred by limitation or otherwise by 
reason of the provisions of Ss. 34 to 37, Public 
Demands Recovery Act. In my opinion, none 
of the sections relied upon by the Courts below 
have any application. The plaintiffs’ suit was 
for a declaration that the certificate was a 
nullity. The seotions relied upon by the Court 
oelow relate to a certificate which has bean duly 
made but which is defective for some of the 
reasons mentioned in those ssctionB. They have 
no application to a case when it is alleged that 
the certificate is a nullity aB in the present case. 
The suit, in my opinion, would be governed by 
the provisions of Art. 120, Limitation Act and 
is, therefore, well within time. It is also not 
barred by reason of any of the other provisions 
of the seotions above mentioned for the reasons 
just stated. 

[7l As regards the first point, I find that the 
Courts below have found as a matter of faot 
that notice was served upon the plaintiffs and 
all the other defendants who were required to 
be served with notice. The learned Judge has 
given his reasons for coming to this conclusion 
and on second appeal I oan find no justification 
for interfering with such a finding of fact. 
I hold, therefore, that the notice was duly 
served upon the plaintiffs and the others to 
whom re settlement was being offered. 

[8l As regards the making of the proclamation, 
I find that this point was not taken in the plead¬ 
ings, nor was it argued in the trial Court. It 
was not taken in the grounds of appeal before 
the first appellate Court, nor was it argued 
there. In this Court in the grounds of appeal 
no such speoific point has been taken. This is a 
pure question of faot and on second appeal I do 
not B6e why I should entertain such a question 
when it was never argued in the Couris below. 
I must presume that official acts were duly per¬ 
formed when nothing is alleged denying suoh 
performanoe, The first ground, therefore, fails. 

[9] As regards the second ground, I am of 
opinion, that it is not tenable. The defendant 9 
did appear and agree to the settlement. The 
plaintiffs and the other defendants did not 
trouble to attend. Their conduot, having regard 
to the provisions of S. 10 (6) of the aforesaid 
Regulation of 1822 indioated that they would be 
willing to be bound bythedeoisionof the majority 
of the persons who did appear. Mr. Sen argued 
that when one person appeared there could be ho 
majority. The same argument would hold good 
if two persons appeared, then also there could 
be no majority. Carried to its logical oonoluBion, 


if all of several persons who appeared agreed or 
disagreed to take a settlement, then also there 
would be no majority, becauss there would be a 
unanimity. This illustrates the unsoundness of 
the argument propounded on behalf of the 
plaintiffs. The word 'majority' would inclade 
unanimity. If one person appears, the decision 
is unanimous and therefore it would bind the 
others. Mr. Sen very fairly drew our attention 
to the decision in the case of Naresh Chandra 
v. Sm. Snehatata Quha, 47 c. w. N. 730, where 
Rau J. held that one person appearing and 
accepting the jama offered by the Collector 
bound the others by reason of the provisions of 
S. 10(5) of the aforesaid Regulation. The second 
point, therefore, fails. 

[ 10 ] The subsidiary point raised by Mr. Sen 
on behalf of the appellants that although their 
interest in the estate may be liable for the 
arrears of revenue they cannot be held per¬ 
sonally liable i3 based on the latter part of sub- 
s. (5) of S. 10, Bengal Land Revenue Settlement 
Regulation, 1822 . The passage he relies on is in 
these terms : 

“And bis or tbeir interests and estate sbal), unless 
otherwise epecially allowed, be held responsible for the 
Government revenue and be liable to sale in the event 
of any arrear acorulng on account of the settlement." 
Mr. Sen Bugge9ts that this passage indicates that 
the method therein mentioned is the only method 
open to Government to realise its dues. In my 
opinion there is nothing in the sub-section to 
justify suoh a view. The sub-Beotion imposes a 
liability on the ‘interest and estate’ for the 
revenue but it does not say that this is the only 
liability. Further the arrears due constitute 
Government revenue and they constitute 'a 
publio demand’ as defined in S 3 (6), Bengal 
Public Demands Recovery Aot, 1913, read with 
Soh. 1 of the Aot. A certificate under the last 
mentioned Aot may be issuad by the Collector 
for the recovery of such arrears and it may be 
executed in any of the ways mentioned in S. 14, 
i.e, by attachment or sale of any property of 
the certificate debtor by his arrest or by the 
other methods mentioned therein. There is 
therefore no Bubatance in this subsidiary point 
raised on behalf of the plaintiff. 

Ill] There remains the last point. The view 
of Mr Sen Eeems to be that when the plaintiffs 
refused to take a fresh settlement on the expiry 
of 16 yearB, they ceased to have any farther 
interest in the aooreted touzi and therefore they 
were not liable to be called on to take a freeh 
settlement under the provisions of S. 10 of the 
aforesaid Regulation He argued that all their 
interest ceased to exiat in the accreted touzi and 
they could in no sense be held to have any pro. 
prietary right therein. In my opinion, this anra. 
ment must also fail. When land is gained by 
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grsdual accession, it shall be considered to be part 
<of the estate to which it is annexed. This is dear 
-Jrom the provisions of S. 4, Bengal Alluvion and 
Diiavian Regulation SI [ll] of 1825. Thns this 
(accreted touzi became part of the zemindary 
’xhich wa3 Touzi no. 399 of Mahal Nawapara of 
She Nadia Collectorate and the proprietors of 
She zemindary which may be called the Asli 
xamindary became proprietors of the accreted 
tend, subject to their paying such revenue as 
Government was entitled to fix for the accreted 
Souzi. The right of Government to fix the 
revenue for such alluvial land is to be found in 
She Bengal Alluvion and Diluvian Act, 1847 
ICcffltral Act is [9] of 1817). 8ection 6 provides 
I’dor it. Now if the proprietors of the Asli touzi 
ps not agree to pay the revenue fixed, then the 
^Government is entitled either to settle the land 
fiE farm or to take khas possession of the land 
'and manage it. In either of these cases, the 
Government is bound to pay the proprietors 
“Malikana”. This is provided for in S. 3, Bengal 
i<ond Revenue Settlement Regulation, 1822 , and 
on 8. 5 of the same Regulation. The Govern- 
rment however, cannot let out the land in farm, 


khas. The term ’Malikana’ has been defined in 
Wilson’s Glossary edited by Mr. A. 0. Ganguli 
and Mr. N. D. Basu {vide pp. 511 to 513). In one 
passage Malikana has been defined as "Pertain- 
ing or relating to the Malik or proprietor, as his 
right or due.” It is also defined as "an allowance 
assigned to a zemindar or to a proprietary culti¬ 
vator, who from some cause, as failure in paying 
his revenue, or declining to accede to the rate 
at which his lands are assessed, is set aside 
from the management of the estate, and the 
collection and payment of the revenue to Gov¬ 
ernment, which offices are either transferred to 
another person, or taken under the management 
of the Government Collector.” This definition 
clearly shows that a person to whom Malikana 
is paid in accordance with the provisions of 
Regulation Vli of 1822 is a proprietor. Malikana 
has also been defined as an inalienable right of 
proprietorship. 

[121 In this connection I would refer to the 
decision of this Court in the case of Herranund 
Shoo v. Ozeerun, 9 W. R. 102, where it wqb held 
in a special appeal that the right to Malikana 
is a proprietary right constituting an interest in 


tnr take khas possession of it for any term 
exceeding 12 years. It is quite clear from these 
provisions that after the expiry of the farming 
lease, if the land i9 let in farm, or after the 
expiry of the period for whioh the Government 
had decided to take khas possession, the Gov¬ 
ernment is again bound to offer the accreted 
touzi to the proprietors for taking a fresh settle¬ 
ment on such jama as the Government fixes. If 
again the proprietors refuse to take settlement, 
4be land would be let out in farm, or taken in 
khas possession for such period as the Govern- 


ment thought fit not exceeding 12 years. On the 
expiry of sueh period, there would again have 
to be an offer for a fresh settlement and so on. 
It is quite clear from the provisions of these 
sections that the fact that the land is let out in 
farm or -the fact that the land is taken in khas 
possession by the Government on the ground of 
the refusal of the proprietors to accspt the jama 
fixed by Government does not take away the 
proprietary interest of the owners of the Asli 
land in the accreted land. That interest re¬ 
mains ami all that the letting out in farm or 
the taking of khas possession by the Govern¬ 
ment amounts to is that the land is managed by 
Government on behalf of the proprietors The 
fact that Malikana is paid to proprietors would 
make it quite clear that the proprietors of the 
Asli land have a proprietary interest in the 
accreted land whioh would render them liable 
to be called upon to accept or refuse a fresh 
settlement at the termination of the period dur. 
ing whioh the land is held either in farm or in 


the land and that it is not the same as rent. 

[13] I would also refer to the case of Deo 
Kuar v. Man Knar, 21 I. A. 148 at p. 161 : (17 
ALL. l P. c.) where Malikana is defined as an 
allowance made to proprietors who have been 
dispossessed by Government for the reasons 
stated in that case. It is thus clear that Malikana 
is a sum which is received by a proprietor. It 
is true that the proprietors may not be in pos¬ 
session, but they are proprietors nevertheless. 

[14] I would also refer to the case of Mahendra 
Narayan v. Abdul Oafur, 35 C. W. N. 1233 at 
p. 1235 : (A. i. R. (19) 1932 cal. 49). This case 
was relied upon by the plaintiffs as supporting 
their contention. I am of opinion that it does 
not do so. It was observed by Suhrawardy J. 
at p. 1235 that Malikana is a grant of a portion 
of the revenue in view of the pre-existing pro* 
prietary rights. It was argued that the words 
’pre-existing proprietary rights’ meant that 
those rights did not exist when Malikana was 
granted. That is a wrong interpretation. What 
was meant was that Malikana is an amount 
which is payable because of the already existing 
proprietary right in the person to whom Malikana 
is granted. The passage does not mean that the 
proprietary right which had existed from before 
ceased to exist upon the grant of Malikana. 

[15’ Mr. Sen depended ujxm a passage 
appearing in the judgment of this Court in the 
case of Soudamini Dassya v. The Secy, of 
State. 50 cal. 822 : (A I. B. (ll) 1924 oal. 197). 
The passage appears at p. 838. We have read 
the passage and we do not think that it has any 
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reference to the facts of the present caie. The 
facts there were entirely different. In that case 
there had been an accretion to a zemindaryani 
it was assessed to revenue, but the proprietor o? 
the zemindary refused to taka settlement with 
the result that the accreted lands were consti- 
• tnted into a new estate which was permanently 
settled with the holder of ano'.hsr zemindary 
That person became proprietor of the new esta'e 
which bad become a separate estate independent 
of the old estate in all respects. In these cir¬ 
cumstances, it was held that the Malikana paid 
to the original zemindars did not indicite that 
he had a proprietary right in the accreted lands. 
The settlement of the accreted lands was made 
under S. 1 of Act xxt [91] of 1359. The present 
cass is quite different. The plaintiff’d received 
Malikana in respect of the accrated land while 
it was let out in farm for a period of one year 
to defendant 9 on the plaintiffs refusing to take 
re.settlement. The accreted land was not consti¬ 
tuted into a separa'e estate and permanently 
settled with any one. No new proprietor was 
givan the land. Thus Ihe plaintiffs’ proprietary 
right in the accreted land remained in them and 
because they had such proprietary right Malikana 
was paid to them. Malikana was paid to the 
pi liotiffs under quite a different law from that 
under which Malikana was paid in the oase of 
Souiamini Dassya v. The Secy, of State, 50 
cal. 819 : (A i. R. (u) 1991 cal. 197) where the 
accreted land was created into a new permanent 
estate and settled with a person other than the 
original zemindar as proprietor. 

[16) If the matter is looked at from another 
point of view, I think that it would be evident 
that the plaintiffs had a proprietary interest in 
the acoreted Touzi. A Touzi cannot exist without 
a proprietor. Somebody mist therefore fulfil 
the position of a proprietor. Obviously the 
holder of the farming lease is not the proprietor. 
If Government takes khas possession for pur* 
poses of management it cannot be the proprietor. 
The proprietor mast necessarily be the person 
on whose behalf khas possession is taken or on 
whose behalf rent is farmed. In other words, 
the plaintiffs and his oo-aharera must be the 
proprietors. 

[W] I hold, therefore, that the plaintiffs held 
a joint interest in the acoreted Touzi and that 
the Government wa3 bound to offer 83 ttlement 
to them and the other oo-sharere in aooirdance 
with the procedure laid down in S. 10 of the Bengal 
Land Revenue Settlement Regulation vn [ 7 ] of 
1892. The plaintiffs, therefore, are bound by the 
acceptance of the settlement by defendant 8 and 
consequently they are liable to pay the revenue 
for the land. That revenue not having been 
paid, the land was rightly put up for Bale and as 


the sale proceeds were not sufficient, the Collector 
was justiSei in issuing a certificate against the 
plaintiffs. 

[181 Iu my opinion, the Courts below were 
right ia dismissing the suit. The appeal is 
accordingly dismissed with costs in favour of 
defendant respondent l. 

[19] K C- Chunder J. — I agree. 

R G -D. Appeal dismissed. 


A I R. (37) 1950 Caloutta 471 [C . N.177.] 
Das Gupta and Lahiri JJ. 

Surajmal Shanna and others — Acsustd _ 

Petitioners v. The State — Opposite Party. 

Criminal Revo. No. 131 of 1950, D/- 17-4-1950. 

Criminal P. C. (18381, Ss. 227, 228. 255. 256 — 
Alteration in original charge — Alteration not only 
read and exolained but accused asked whether he 
pleaded guilty —Effect. 

Where the Magistrate not merely reids and explains 
to the acansed tbo alteration in the original charge bat 
asks them wb ithcrthey ere guilty and the plea of guilty 
or not is taken under S. 255, the Magistrate ought, 
after this to follow- ths procedure laid down in S. 256 
aod the subsequent sestious in spits of the fact that 
the alteration iu tho chirge was not material. 

[Paras 11, 19] 

Annotation : (’49-Com.) Criminal P. C., 8. 227, 
N. 10 ; 8. 223, N. I ; S. 256, N. 2. 

Suresh Chandra Talukdar and Nikhil Chandra 
Talukdar — for Petit : oners. 

N. K. Sen — for the State. 


Das Gupta J. — This Rule was obtained 
by thesi petitioners against an order of Mr. 
G. Kumar, Presidency Magistrate, Calcutta, con. 
vioting the petitioners under s 116 / 161 , P«mal 
Code, and ssntencing them to rigorous imprison, 
men! for six months, each. 

[9] A preliminary point has been taken by 
Mr. Talukdar on behalf of the petitioners that 
the trial has been vitiated by the faot that the 
oharga on whioh the petitioners were originally 
tried wa9 altered after arguments ol both aides 
had been heard and immediately before judg¬ 
ment was delivered, on 13th February 1950 The 
oharge originally framed was in these words: 

"That you, on or about the 91st day of April 1949, 
at Calcutta abetted the commluion by one Sri Kedar 
N*th Sett, Civil Supply Offioer, a publio servant in the 
department of Civil Supplies, of an oflenoe under 
S. 161, Penal Cole, puniahablo with Imprisonment for 
acosptiDg Ra. 100, a gratification other than legal re¬ 
muneration, as a motive for lorb >atlng to do ao offialal 
aot, viz., to mend the adTerso note Ex. I mode by tbs 
aforesaid offiaer in his inspection book whioh said 
oflenoe was not committed in consequence of the abet- 
ment, and thereby committed an oflenoe punishable 
under S. 161/116. Penal Code., and within my oo- 
gnlunoe.” 1 


[8] From order No. 16, dated 13th February 
i960, it appears that at the time of writing 
judgment, it appeared to the learned Magistrate 
that the charge framed was not happily worded 
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and bo he altered the charge. The order con¬ 
tinues in these words: 

“Ab the alteration is purely a technical one, it is not 
likely to prejudice the accaBed if the case be proceeded 
with immediately. So, judgment will be delivered to¬ 
day at 3.30 p. m." 

[ 4 ] The charge a3 altered reads thus : 

‘That you, on the 21st day of April 1949, at 
Keventer’s Milk Shop, New Market, Calcutta, abetted 
the commission by Sri Kedar Nath Sett, an Inspector 
of the Civil Supply Department, of an offence under 
S. 161, Penal Code, by ofleriog him Ex. 1, a 100 rupee 
C/N, a3 illegal gratification, so that he might be induced 
to change bis inspection report dated 24th April 1949 
(Ex. 2), and thereby committed.” 

[5] It appears that this amended charge wa3 
read over and explained to both the accused and 
that they pleaded not guilty. After this plea of 
not guilty of the accused, it appears, without 
any further examination of any witness or any 
further argument, the learned Magistrate deli¬ 
vered his judgment convicting and eentenoiDg 
the petitioners as stated above. 

[6] In his explanation to the Rule, the learned 
Magistrate has said that the original charge 
was not at all materially altered by the newly 
framed charge, that only the wording of the 
charge was changed and as in his opinion, the 
accused were not likely to be prejudiced in their 
defence, he proceeded immediately and delivered 
the judgment. 

[7] Seotion 227, Criminal P. C., authorises 
any Court to alter or add to any charge at any 
time before judgment is pronounced and provides 
that every such alteration or addition shall be 
read aDd explained to the accused. 

[8] Seotion 228, Criminal P. C., provides that 
if the alteration or addition is such that proceed¬ 
ing immediately with the trial is not likely to 
prejudice the accused in his defence, the Court 
may, in its discretion, after such alteration or 
addition has been made, proceed with the trial 
as if the altered charge had been the original 
charge. 

[ 9 ] Section 229, Criminal P. 0„ provides that 
if the altered charge is such that proceeding im. 
mediately with the trial is likely, in the opinion 
of the Court, to prejudice the accused or the 
prosecutor, the Court may direct a new trial. 

[10] Section 231, Criminal P. C., provides that 
whenever a charge is altered or added to by the 
Court after the commencement of the trial, the 
prosecutor and the accused shall be allowed to 
re-call or re-summon and examine with re- 
ference to such alteration or addition any witness 
who may have teen examined and also to call 
any further witness whom the Court may think 
to be material. 

[11] It has to be noticed that while S. 527, 
|Crimmal P. C., by itself only requires that every 
leuch alteration shall be read and explained to 


1.1. B. 

the accused, the learned Magistrate did not 
merely read and explain to the accused but 
apparently asked them whether they were guilty 
and the accused said that they were not guilty 
of the charge as altered. This plea of guilty or 
not is taken under S. 255, Criminal P. C., and 
after this has been done, the procedure which 
has to be followed is laid down in S. 256 and in 
the subsequent sections of the Code of Criminal 
Procedure. 

[ 12 J I am prepared to agree with the learned 
Magistrate that no material alteration was made 
in the chargs by the change which he did effect, 
but the fact remains that he did take a new plea 
of the accused and so in spite of the fact that 
he might have proceeded under 8. 228, Criminal 
P. C., as if the altered charge was the original 
charge, he did not so proceed. As soon as he 
took a new plea of the accused to the charge, he 
ought to have followed the procedure as laid 
down in S. 256 and the subsequent sections of 
the Code of Criminal Procedure. In my opinion, 
the preliminary point taken should prevail. 

[13] I would, therefore, set aside the order of 
convictions and sentences passed upon the accused 
and remand the case to th9 learned Magistrate 
for re-trial from the stage where the accused's 
plea was taken. The trial should be by some 
Magistrate other than Mr. G. Kumar. 

[ 14 ] Let the petitioners continue on the same 
bail. 

[15] Lahlri J. — I agree. 

V.B.B. Case remanded. 


I. R. (37) 1980 Caloutta 472 [C . N. 178.1 

Sen J. 

Akhil Ranjan Das Qupta — Defendant 1 
— Petitioner v. B. N. Biswas — Plaintiff — 
Opposite Party. 

Civil Rule No. 1223 of 1919, D/• 16 12 1949, agairst 
jider oi Munulfl 3rd Court, Alipur, D/- 19 5 1949. 

Civil P. C. (1908), O. 6, R. 17 - Amendment by 
adding new ground of relief. 

The general rule is that amendment should be gener¬ 
ously allowed unless such amendments would cause 
prejudice to the defendant by reason of surprise 1 or oy 
reason of tbe fact that the amended claim bad become 
barred by limitation or similar other reasons. ^ 

Where tbe plaintiff sues in ejeetment on the 
of tbe termination of tbe tenancy by notice to quH» 
additional ground of relief, namely, tbe non ;P a /“, e “ 
of rent for three consecutive months nnjer the Wes 
Bengal Premiees Rent Control (Temporary Provisionsl 
Act, does not alter tbe character of the suit »nd MD 
be allowed. 1 . 

Annotation : ( 44 Com.) C. P. C., 0. 6, R. 17, N. 1». 

Sudhir Chandra Majumdar — tor Petitioner. 

Panchanan Ohoee ahd Par »y. 
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Order.— This rule hag been obtained by the 
defendant against an order allowing the plain¬ 
tiff to amend bis plaint. 

[ 2 ] The fasts are these. Ths plaintiff ins- 
titnted a suit in ejectment against ttio defendant 
when the West Bsngal Premises Rent Control 
(Temporary Provisions) Act, 1949, was not in 
force. Hia suit was bassd on a notice to quit 
and the bar to the recovery of possession which 
had been laid down in the Calcutta R9nt Ordin¬ 
ance, I9i6, then in force was sought to be re¬ 
moved by the plea that the pUintiff required 
the premises bona fide for hie own use and oc¬ 
cupation. While the suit was psnding, the pre¬ 
sent Act (The West Bengal Premises Rent 
Control (Temporary Provisions) Act, 194S) came 
into force. Seotion 12 (3) of the present Act 
lays down that if a tenant fails for three con¬ 
secutive months to pay or deposit in aciordance 
with the provisions of this Act any rent paya. 
ble by him in respeot of any premises which 
has accrued due after the commencement of 
this Act. the interest of the tenant in such pre¬ 
mises shall od suoh failure be ipso facto deter¬ 
mined and he shall no longer be deemed to be 
a tenant. The plaintiff applied to amend his 
plaint by an averment to the effect that the 
defendant had failed to pay rent for throe con¬ 
secutive months and that by reason of the provi¬ 
sions of S. 12 (3) of the aforesaid Act the tenancy 
had terminated ipio facto. This prayer for 
amendment was resisted, but the Court below 
had allowed it. 

[31 Learned advocate appearing on bebalf of 
the petitioner contends that this amendment 
should not be allowed as it changes the nature 
of the euit and that it introduces a new cause 
of aotion and he has cited certain oases before 
me in support of this view. In my opinion eaoh 
caso must bo deoided upon its own particular 
faota. The general rule is that amendments 
should be generously allowed unless euoh amend¬ 
ments would oiuse prejudice lo the defendant 
'by reason of surprise or by reason of the fact 
(that the amended claim bad become barred by 
llimitation or similar other reasons. I do not 
wish to lay down any general principle or state 
any exhaustive list of conditions under which an 
'amendment may be allowed or disallowed. I 
would say that in the present oase the amend- 
meat does not alter the plaintiff's oa?e at all. 
The plaintiff has sued in ejectment and the suit 
still remains a suit in ejectment. The cause of 
aotion has also not been altered. The plain, 
tiff’s came of aotion in the original suit was the 
termination of the tenancy. The plaintiff is 
relying upon the same oause of aotion. He is 
[only adding an additional ground in snpport of 
his case that the tenanoy has ceased. In the ori¬ 


ginal plaint his case was that the tenanoy had been 
terminated by a notice to quit. In the present case 
by an amendment- he wishes to add another 
ground upon which the tenancy has been ter¬ 
minated namely the ground of non-payment of 
rent for three consecutive months. Whether this 
ground can be allowed to prevail or not is a- 
mattsr which will be decided in euit. I express' 
no opinion on that point. I can, however, see noj 
reason why the plaintiff should be prevented; 
from stating this ground in bis plaint by way 
of amendment. It is suggested by learned advo¬ 
cate for th9 petitioner that the suit should be 
fought out upon the original ground alleged in 
the plaint and that if the plaintiff fails he may 
be entitled to file a fresh suit on the additional 
ground now sought to be taken by way of 
amendment. I think that to acoede to this 
prayer would be to enoourage multiplicity of 
suits. This shsuld be avoided wherever po:si- 
ble. 

[ 4 ] In these circumstances I uphold the deci¬ 
sion of the Court below and discharge thi9 rule 
wi;h cosls. 

v B.B. Rule discharged. 


&. I. R. (37) 1950 Calcutta 473 [C. N. 179.} 
G. N. Das and Gdha JJ. 

Sm. Charu Bala Dasi—Defendant—Appel¬ 
lant y. Province of West Bengal — Plaintiff 
— Respondent. 

A. F.O. D. No. 256 of 1919 (Probate), D/-12 6*1950, 
against dooree of Sub*Judge, 2od Court, 24 Parganas 
at Alipore, D/- 12-11 1949. 

(a) Hindu law—Succession—Hindu dying with* 

out any heirs — Government takes the property by 
escheat—Constitution oi India. Art. 296 : 8 M. I. A. 
500 (P. C.), Rtl on. (Para 9] 

(b) Precedents—Authority ol — Decision merely 
based on concession oi a pleader — Decision is not 
binding : 2 Beog. L. R. 28 (F. B.), Rel. on. 

[Para 18} 

Annotation : (’50-Com,) Civil P. C., Pro N. 15. 

(c) Hindu law—Succession—Dayabhaga — Stri- 
dhao of prostitute. 

The mere fact that a Hinda woman has adopted the 
life of a prostitute does not sever the tie which oon* 
nects her to her kindred by blood, and consequently, 
the atridhaa property of a Hindu woman who has 
adopted the life of prostitute passes upon her death to 
her heirs under the Bengal School of Hindu law. 

(Para 17} 

(d) Hindu law — Succession — Dayabhaga — 
Degraded woman -Succession to stridhan ol pros¬ 
titute sister. 

Under the Bsogal aohool of H'oda law a degraded 
woman does not succeed to the atridhan property ol 
her degraded sister *. 25 Cal. 254, Approved . 

„ ^ (P*™ 44} 

Hiralal Chakratarty ani Syatnaias Bhattacharya 
. — for Appellant. 

Jajneswar Majumdar — for Respondent. 

G. N. Das J—This appeal is directed against a 
decision of Mr. B. 0. Nandy Majamdar, Sub- 
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ordinate Judge, 2 nd Court. Alipore, dated 12 th 
November 1949, revoking the grant of letters of 
administration to the appellant. 

[ 2 ] The facts are not in controversy and are 
as follows : Toe appellant Charuba'a and Santa- 
mani were sisters. They belonged to the Kai- 
barta caste. They were widows and subsequently 
lapse! into prostitution. The said Santamani 
died on 15th January 19lG. At the time of 
her death she owned and possessed premises 
No. 6A Nabu Roy Lane Calcutta. On Gth April 

1946 the appellant made an application for the 
grant of letters of administration to the estate 
of Santamani. This was registered as Letters 
of Administration case No. 61 of 1946. 

[3] Thereafter Butto Krishna Saha and Atul 
Krishna Saba, set up a Will alleged to have 
been executed by Santamani. This wa3 regis¬ 
tered as Letters of Administration case No. 61 
of 194G. Charu Bala filed an objection. The 
application was dismissed on 2nd Jane 1917 on 
the finding that the Will was a forgery. But 
Krishna and Atul filed an appeal to this Court, 
being F. A. 293 of 1917. In the meantime 
Letters of Administration case no. 51 of 194G 
had been stayed. This was proceeded with, as a 
result of the dismissal of Letters of Administra¬ 
tion Oa3o no 61 of 1946 and an order for the 
grant of letters cf administration was made on 
16th June 1947 and the letters of administration 
were issued to the appellant. 

[ 4 ] The aforesaid First Appeal no. 296 of 

1947 was dismissed on 21st January 1949. In 
the course of tho hearing (ex. C 3) this Court 


and the respondent could not take by way of 
escheat. 

[6] The principal issue which arose was whe- 
ther the appellant succeeded to her sister Santa, 
mani, 

(7J The Court below held that the appellant 
was not an heir to her degraded sister Santa, 
mani and on this fiading, revoked the grant. 
The present appeal is directed against the 
order revoking the grant. 

[8] Mr. Hiralal Chakravarty appearing for 
the appellant ultimately limited h:s contention 
to the sole ground that under the Dayabhaga 
Lw a degraded sister inherits the stridhan of 
her degraded sister, the parties not belonging to 
the twice-boro class and that accordingly the 
Crown could not take by way of escheat and 
had no locus standi to apply for revocation of 
the grant of letters of administration, to the 
appellant. 

[9] The right of the Crown to take by escheat 
the property of a Hindu subjeot, though a 
Brahmin, dying without heirs was firmly estab 
lished in the case of the Colleclor of Masuli- 
patam v. Cavely Venkata Narrainapah, 8 
M. I A 500 at pp. 526-627 : (2 W. R. 69 (P. C.)). 
An attempt to curtail the right of the Crown by 
limiting its application only to cases of entire 
absence of blood relations was put down by this 
Court io Satish Chandra v. Haridas Mitra, 38 
C. W. N. 93 at p. 100 : (A I.R. (2t) 1934 Oil. 399). 

[10] The question, therefore, remains whether 
the appellant is an heir to her degraded sister 
Santamani under the Dayabhaga School of 
Hindu law. 


directed the issue of a notice on the Senior 
Government Pleader so that he might appear 
and take note of the proceedings in view of the 
fact that Charubala could not be the heir of her 
sister and the estate may go to the Crown by 
escheat Accordingly the respondent Province 
of Bengal claiming title to the estate of Santa- 
mani, initiated proceedings under S. 263, Succes- 
eion Aot, for revocation of the grant of letters 
of administration to the appellant on the ground 
that the grant had been obtained by a false 
suggestion that C aaru’oala was an heir of Santa¬ 
mani, suppressing the fact that Santamani was 
a prostitute and on the further ground that the 
proceedings to obtain the grant were defective 
in substance because no citation was issued to 
the respondent, the latter being entitled to the 
estate of Santamani by way of escheat. 

[5d The appellant filed an objection on the 
ground that the respondent, the applicant for 
revocation of the grant, had no locus standi 
to make the application inasmuch as the appel¬ 
lant was an heir to the estate of Santamani, 


[ill The Assistant Government Pleader who 
appeared for the Province of Bengal, submitted 
that the point was covered by the decision in 
Sarruam->ye« Bewa v. Secy, of State, 25 Cal. 
251 : (2 C. W. N. 97). 

[ 12 ] Mr. Chakravarty fairly admitted that 
the point now raissd was direotly deoided in 
that case. He however, submitted that the deci¬ 
sion in that case proceeded on a concession made 
by Mr. Golap Chandra Sarkar, learned vakil 
appearing for the appellant. 

[13] It may bo conceded that the decision, if j 
it had been based merely on the concession of 
the learned vakil, would not have been bindipg 
on U3: Oinrit Koomarte v. Luckhee Narain, 
low .R. 76 at p. 80: (2 Beng. L. R. 28 (F.B.)). 

[14] Turning however, to the decision itself, 
it appears that it did not prooae l merely on 
concession of the learned vakil. Reference may 
be made to the following passages in the judg- 
meut: 

“It Is conoeded, as it must be, that II tho Hindu 
Law gjverni this oase, It must be the Hindu Law o! 
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the Bengal School; and that according to the law of 

that school the sister is no heir” (p. 255). 

• *•••• 

"Moreover it would be a strange anomaly, that 
thongb the sister is no belr to a female proprietor 
under the Bengal School of Hindu Law, if they remain 
undegraded, yet if tbey both lapse into prostitnt'on. 
the one becomes an heir to the other, quite apart from 
custom" (p. 256). 

[l-5l We are, therefore, bound by the decision 
and this appeal must be dismissed unless we 
hold that the view taken in that case is wrong 
and that the matter should be referred to a Full 
Bench. 

[16] We have, therefore, to consider whether 
the view taken by Macleon C. J. and Banerji J. 
in Sarnamoyee's case, (26 Cal. 254 : 2 C. W. N. 
07) was wrong. 

[171 The parties in the present case are 
admittedly governed by the Bengal School of 
Hindu Law. It is now settled that the mere fact 
that a Hindu woman has adopted the life of a 
prostitute does not sever the tie which connects 
her to her kindred by blood, and that conse¬ 
quently the stridhan property of a Hindu woman 
who has adopted the life of a prostitute passes 
upon her death to her heirs under the Bengal 
School of Hindu Law. Harilal v. Tripura 
Charan, 40 cal. 660 at p. 677 : (19 I. C. 139). 

[is] The question, therefore, is whether under 
the Bengal Schoil of Hindu Law a sister is an 
heir to the stridhan property of her sister. 

[19] I shall begin my discussion of the ques 
tion by a reference to the texts of the Bengal 
School. 

[ 20 ] Dayabhaga, chap iv, deals with succession 
to woman’s property. Section 2 deals with 
succession of a woman’s children. Seotion 9 then 
deals with the succession to the separate pro¬ 
perty of a childless woman. 

[ 21 ] The author then deals with the daim 3 of 
certain specified relations, and 0 includes as 
follows: 

"AgaiD, on failure of these six, it must be under¬ 
stood, that the 6aoce89lon devolves on tbe father-in- 
law, the husband’s elder brother and tbe rest, accord¬ 
ing to their nearness of kin (the nearest eapinda being 
the heir)” S. 39 (Colobrooke’s translation). 

[ 22 ] Paragraph 42 then says: "Thus has suo- 
oession to the separate property of a childless 
woman been explained.” The enumeration of 
heirs in Jimutvahan’s Dayabhaga thus stops 
with the sapindas of the woman. 

[23] The same is the case with Ragbunandan’s 
Dayotottwa, eh. x, S. 88. 

[24' Srikrishna Tarkalanbar in his Dayak- 
rama Sangraha ch. II, eection VI §. 11 to 18 
carries the line a little forward. I may quote 
the translation of the said paragraphs by F. M. 
Wynch except in regard to an omission made in 
paragraph ( 11 ) whioh is added in italics. 


Paragraph (II) 

In default of all sapindas, those allied by common 
oblation of water, and those descended from the eatne 
patriarch in th3 male line, succeed in the same order 
as in the case of (h ; property o/ males . 

Paragraph (12) 

Failing all these, In the case of the property of a 
Brahmin woman, Brabmanas Inhabitants ol the same 
village, exceedingly learned in the vedas, are entitled 
to the succession. 

Paragraph (15). 

8 at in the case of the property of a woman of tbe 
Cbatriya aDd other tribe?, the king is exclusively enti¬ 
tled to the inheritance. 

[25] It may be noted in passing that para. ( 12 ) 
most now be held to be inapplicable in view of the 
decision of the Lords of the Judicial Committee 
in the Collector of Masulipatam v. Cavely 
Venkata Narrainapah, 8 M. I. A. 500 : (2 W. R. 
53 P. O ). 

[56] Srikrishna, therefore, extends the line to 
saknloyas, samanodakas, and samanoprobaras of 
the woman’s husbaDd. How far the paragraphs 
quoted above extended the line also to sapindas, 
sakulyas, samanodakas and samanoprabaras of 
the father of the woman is doubtful. 

[ 27 ] Texts of Brihaspiti and of Katyayana, 
loth quoted in Raghunandau’s Institutes (Udba- 
watattam) Vol. 11 , p. 72 take opposite views, the 
former text negatives the right while the latter 
recognises the same. In Jagannath Taroapan. 
chanan’s Digest translated by H. T. Colebrooke 
(1874 Ed.) vol. IT, S 513 at p. G14, after setting 
forth the line of succession upto the fourteen 
persons ascending and descending from her 
husband (samanodaka) it is Btated as follows: 

"After these, her kindred on her father’s side, as far 
as tbe tenth person ; after them the family of her 
mother ; aod lastly, tbe King takes the estate, except 
the property of a Brahmani woman. Thie brief exposi¬ 
tion may suffioe.” 

[ 28 ] Tbe above are all the texts bearing on 
the point. I shall now deal with the opinions of 
the text-book writers. Commenting on Jagan. 
nath’s Digest, Sir Gsoroodas Banerji in Hindu 
law of Marriage and Stridhan (Tagore Law 
Lectures 1878) 5th Bdn., Leoture xt, p 500 
observes : 

“Considering how anxiously the Hindu law tries to 
prevent escheat to the Crown, and bearlrg In mind the 
other reasons Hated In the last leoture, I think it may 
bo safely affirmed, on the authority of Jagannath, that 
on failure of other heirj, a woman’, kinsmen on the 
father a and mother’s side suoeeed to her stridhan ac¬ 
cording to the Bengal Sohool." 

[29] Shyama Charan Sarkar in Vyav&stha 
Dar[»n vol- I (-:rd Edu) 255 , Ss 306.309 limits 
the line to husbmd’d samanodakas'and does not 
extend the same to the woman’s sapindas. 

[901 In Cowell’s Hindu law (Tagore Law 
Leotures 1871) Lecture x the line of succession to 
str.dhana has not been traced beyond the 
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[31] In Mayne’s Hindu law, 10th Ed. S. C39 
p. 761 the line of inheritance to stridhana accord, 
ing to Dayabhaga school is thu9 ea-rled forward: 

"Failing them, her husband's sobulyasand aamano- 
dakas. Lastly acsording to Jagannatba, the father's 
KinBmen come in as heirs, and after them, the 
mother’s kinsmen." 

[32] In West. Buhler and Majid’s Hindu law 
of Inheritance etc. 4th Ed. Book I ch IV B. 
Section 7 pp. 507 508 the inclination of the 
authors eeems to be in favour of conceding the 
right to the woman’s own kinsmen. 

[33] In Mulla’s Hindu law 9th Ed. S. 155, 
and 8. 167 p. 149, p. 151 su:ce33ion to Stridhana 
according to Dayabhaga ha3 bean extended to 
( 11 ) Husband’s Sapindas, Sakulya3. Samano- 
dakas ( 12 ) Father's kinsmen. 

[34] Travelyan’s Hindu law, 2nd Ed., P. 461 
takes the same view. 

[95] In Golap Chandra Sarkar's Hindu law 
6th Ed. ch. XIII S 6, p. 6;6, succession to both 
classes of Stridhana, according to Dayabhaga, 
goes upto (7) Husband’s Sapindas (8) Father’s 
kinsmen. 

[£6] The test writers who have conceded the 
r'ght to a woman’s blood relations (kinsmen) 
as regards her own stridban property base their 
opinion entirely on Jsgannath’s Digest. The 
authority of Jagannath’s Digest (also spoken of 
as Colebrook’s Digest), on questions of Hindu 
law is well established. It ranks only next to 
Jimutavahana, Righunandan and Srikrisbna, 
Eatki v. Lolcpati Pujan, 20 C w. N. 19 at 
p. 23 : (A . 1 . R. (2) 1915 cal 214), Kerry Kolitari 
v. hloniram Kolita, 19 W. R. 367 :13 Beng L. R. 
1 F.B.). 

[37] The Judicial decision in this Court have 
however taken a view different from that of 
Jagannatba. In Sarnamoyee’s ease, 26 cal. 251: 
(2 0 . W. N. 97) a D.vision Bench, of whioh Sir 
Gooroodas Banerji J. was a member a view 
contrary to that of Jagannath was taken. 

[38] The view so taken was followed in other 
case3 in this Court. Thus in Sundari Dossee v. 
Nemye Charan, 6 c L J. 372 the claim of a 
sister’s daughter to inherit the stridhana of her 
maternal aunt was negatived. Again in Satish 
Chandra v. Earidas Mitra, 38 0. W. N. 98 : 
(A. I. R. (21) 1934 Cal 399) the right of a sister’s 
son’s sou to inherit the stridhana of a woman 
was negatived. Thus all th9 decisions in this 
Court take a view of the law which is contrary 
to the opinion expressed in Jagannath’s Digest 
and do not recognise the right of inheritance of 
the father's relations of a woman in respect of 
her stridhana. 

[ 39 ] Mr. Chabravarty referred us to the cas9 
of Earayan Pundalik v. Lakshman Daji, 61 
Bom. 784 : (A. i. R. (14) 1927 Bom. 456) where a 


sister was held to be an heir to the stridhana pro. 
perty of a prostitute. The reasoning of Patkar J. 
who delivered the judgment of the Court was 
that the prostitute might be regarded as a lower 
class than the Budras, and that as the order of 
succession to the estate of a deceased prostitute 
was not laid down in the texts, the Courts ought 
to act according to rules of justice, equity and 
good conscience. Such rules for purposes of suc¬ 
cession might be found in Manusanhita chap. IX 
verse 187 i.e. "To the nearest sapinda the inheri¬ 
tance shall belong” and that as the particles of 
the mother's body abound in the daughters, 
applying the principle of analogy the sisters 
should be regarded a3 sapinda of each other and 
of the mother. 

[40] The above line of reasoning is inappli¬ 
cable to cases governed by the Dayabhaga 
school of law for the following reasons : ( 1 ) In 
determining the succession to the stridhana pro¬ 
perty of a woman, the more accepted view is 
that it is regulated by the doctrines of spiritual 
efficacy except in certain specified cases, covered 
by express texts, Banerjee’s Hindu Law of 
Marriage and Stridban (Tagore Law Lecture 
1878' Edn. 5 pp. 476 477, the claim of the 
sister cinnot be supported on this principle. ( 2 ) 
The texts of the Dayabhaga which deal at 
length with succession to the stridhana property 
of a woman use the word Stri which, according 
to the SabdakaLairuma applies equally to un¬ 
degraded and degraded relations As such the 
texts of the Dayabhaga would.be applicable. 
The result would then, be that a sister would 
not be entitled to succeed to her sister. (3) Sir 
Gooroodas Banerj^e in Hindu Law Marriage and 
Stridhana (Tagore Law Lectures 1878) Edn. 6 
pp. 458 459 opined that the texts of Dayabhaga 
would not apply to degraded woman. This is 
contrary to the observations of Mookerjee J., in 
Hirdial's case, 40 cal 650 at p. 677 : (19 I. C. 
129 F.B). Even if we adopt the view of Sir 
Gooroodas Banerjee, the position would be that 
the cose of succession to the stridhana property 
of a degraded woman would be unprovided for 
in the texts. In such a contingency, the Court 
would be justified in applying the analogous 
provisions of Hindu law. Mayne on Hindu Law 
Edn. 10 S 631 p. 761. In this view also the sister 
would not be heir to her sister. 

[ 4 1] It is unprofitable to discuss casss govern¬ 
ed by other schools of Hindu law, on the ground 
that they are founded on theories wholly diver¬ 
gent from those which underlie the Bengal 
School of Hindu Law. 

[42] Even if we assume that Jagannatbs 
view would apply, it is problematical whether the 
expreesions ‘father’s or mother’s kindred include 
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a widowed and degraded sUter under the Daya- 
bhaga School. 

[ 43 ] The foregoing discussion does not induce 
U 3 to dissent from the view taken in Swarna- 
moyee Bewa's case, 25 Cal. 251 : (2 C. W. N. 97) 
which has been consistently followed in Bengal 
for about half a century. _ 

[ill In rny opinion, a degraded woman does 
not inherit the stridhana property of her de¬ 
graded sister, under the Bengal School of Hindu 
Law. 

[15] The appellant was. therefore, not an 
heir to her sister Santamoni. Accordingly the 
Province of Bengal had bcu3 standi to apply 
for revocation of the grant of letters of adminis¬ 
tration to tie appellant. The so’e contention ot 
the appellant mu3t accordingly be overrule!. 

( 16 1 The result, therefore, is that the appeal 
fails and must be dismissed with costs. Hearing 
fee 5 gold mohurs. 

[47l Guha J.—I agree. 

K.S. Appeal dismissed. 

A I. R. (37) 1930 Calcutta 477 [C. N. 180.] 

Hitter J. 

Kalicharan Ganguly—Plaintiff v. Rame- 
swarlal Agarwalla — Defendant. 

Ordinary Original Suit No. 1014 ot 1919, D/-5-4-1950. 

Houses and Rents—West Bengal Premises Rent 
Control (Temporary Provisions) Act, (XVII [17] ot 
1950), Ss. 16 and 18 (l) - High Court in Original 
Side, il has seisin of pending suits. 

An elementary rule of oonstruotion of statutes is to 
reconcile, it possible, the apparent conflict between the 
two sections. Applying that rale and in order to bring 
S. 16 into harmony with S. 18 one has to read the 
word ''or" in S. 16 as meaning "and." Unless this is eo 
read, S. 18 will not mean what it BAye; and farther, 
the seotion will be entirely robbed of Us oontent, be- 
oaase thero is no provision in this cumbrous et&tate 
for transfer of pending suits to Coarts Bot oat in Sob. B. 
The High Coart in its Original Side has, therefore, 
seisin of suits whieh wero filed under the West BengAl 
Premises Rent Control (Temporary Provisions) Act, 
(XXXVIII [33] of 1918) and wore pending when the 
Rent Control Act of 1950 came into foroe. [Para 14] 

Sridftar Chatter jee — (or Plaintiff. 

T. P. Das—tot Defondant. 

Judgment—This is a suit for ejectment on 
the ground of the tenancy having been deter, 
mined ipso facto by reason of default in paying 
rent for three successive months. The suit wa9 
filed in September 1919 when the West Bengal 
Premises Rent Control Act of 1948 wa3 in force. 

[9] The plaintiff let out the premises con¬ 
cerned to the defendant as a monthly tenant 
with effeat from let November 1918 at a rent of 
RS. 200 per month. The terns of the tenanoy 
were incorporated in a document whioh was 
exeonted on I7th October 1918, 

[3] The plaintiff's oase is that the defendant 
was very often in arrears with his rent and that 


he failed to pay any rent for June, July and 
August 1949. It wa3 a term of the tenancy that 
rent should be paid in advance on or before the 
15th of the current month. The defendant having 
thus defaulted in faying rent for three consecu¬ 
tive month3, the plaintiff filed the present suit 
on 219t September 1919. 

U1 The defendant’s ca3e a3 pleaded is that 
at the time of the agreement setting out the 
term3 of the tenancy he paid to the plaintiff 
its. 1000 as salami and R3. 100 as pleader's fees 
in connection with the agreement. According to 
him. he was subsequently advised that the pay-- 
ment of a salami was illegal and that the eaid 
sum of its. 1000 was refundable. His oase farther 
i9 that when in June I9i9 he threatened the 
plaintiff with legal proceedings lo recover the 
eaid amount, the parties, agreed that the said 
salami and the advance deposit of Rs. 200 which 
the defendant bad paid to the plaintiff would 
be sot off against rent for the months of July to 
Dtcsmber 1949. Thus according to tfce defen¬ 
dant, no rent was due to the plaintiff at the 
date of the institution of the suit. This oase is 
set out both in para. 8 of the defendant's affi¬ 
davit sworn on 1th January 1950 and in para. 4 
of his written statement. The said affidavit was 
used in opposition to the plaintiff's application 
for summary judgment under chap. 13A, Ori¬ 
ginal Side Rule?. 

[6l By the time the suit came up for hearing, 
the West Bengal Premises Rent Control (Tem¬ 
porary Provisions) Act XVii [17] of 1960 had 
beoome law. In view of this legislation I have 
allowed an issue to be raised as to jurisdiction. 

[6] The following are the issues : 

(1) Hu the Coart jurisdiction to try this suit 7 

(2) Is the suit maintainable ? 

(3) Is the defendant in arrears in respect ot rent 
since Jnne 1949 or at all 7 

(4) To what relief, if any, is the plaintiff entitled 7 

(His Lordship after discussing the evidenoe dis¬ 
posed of issue 3 in favour of the plaintiff and 
proceeded :) 

[7-121 As to issue 2, namely, whether or not 
the suit is maintainable, Mr. T. P. Das’s oon- 
tention was that the deposit of rs. 200 had been 
agreed to be held as rent for the last month of 
the tenanoy and that therefore there was no de¬ 
fault in paying rent for three conseoutive months. 
On that footing, according to Hr. Das, there was 
default for two successive months at the date of 
the institution of the snit. The answer to this 
contention is to be found in the agreement itself 
which by para. 12 provides : 

" This amount will be regarded as being the rent for 
the final month when the tenant vacates the premises 
as aforesaid." 

That being so, the defendant cannot take ad- 
vantage of the said deposit in order to avoid 
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default for three successive months. The deposit 
having been held as rent for the last month of 
occupation, the tenancy had been ipso facto 
determined before the institution of the suit. 
Issue 2 is therefore answered in the affirmative. 

[13] Mr. Sridhar Chatterjee appearing on 
behalf of the plaintiff argued that in view of 
the definition of the word "tenant" in s. 2 (ll) 
of the new Act S. 16 has no application to a 
suit such as this. Section 2 (ll) is as follows : 

“ Tenant’means any person by whom rent is, or 
bat for a special contract would be, payable for any 
premises, and includes any person who is liable to ba 
sued by the landlord for rent." 

This definition is materially different to that 
under the old Act, by S. 2 (ll) of which the word 
‘tenant’ was defined a9 follows : 

“ ‘tenant’ means aDy parson by whom, or on whose 
account, rent is, or but for a spscial contraot would be, 
payable for any premis/s and includes a legal represen¬ 
tative, a3 defined in the Code of Civil Procedure, 1908 
of the tenant and a person continuing in possession 
after the termination of a tenancy in hie favour.” 

As under the new Act a tenant does not include 
a person continuing in possession after the ter- 
mination of a tenancy in his favour, the defen 
daot, whose tenancy had been validly determined 
under the old act by reason of default is not a 
tenant within the meaning of s. 2 (ll) of the 
new Act. Section 16 speaks of a suit by a land¬ 
lord against a tenant in which recovery of 
possession is olaimeJ. According to the new de¬ 
finition of the word ’tenant,’ this suit can no 
longer be treated as a suit against a tenant, but 
must be regarded as a 9uit against a trespasser; 
although under the old Act, having regard to 
the definition of a ‘tenant’ the suit was a suit 
by a landlord against a tenant. A 3 Mr. Chatter- 
jee does not press for eviction, it is not necessary, 
in my view, to decide this point. 

[ 14 ] I now turn to the consideration of the 
issue as to the jurisdiction of this Court to try 
this suit. The question for determination is 
what i3 the position of pending suits in view of 
the West Bengal Premises Rent Control (Tem¬ 
porary Provisions) Aot XVll [17] of I9j0? Sec¬ 
tions 16 and 18 are the two relevant sections for 
the purpose. The words ‘ no other Court shall 
be competent to entertain or try 9uch euit” in 
S. 16 , except those Courts set out in sch. ‘b,’ 
seem to nullify the effect of the words “the 
tenant may apply to the trial Court within 60 

days.” occurring in sub s. (l) of 3. 18. An 

elementary rule of construction of statutes is to 
reconcile, if possible, the apparent contlict be- 
tween the two sections. Applying that rule and 
in order to bring S. 16 into harmony with S. 18, 
one has to read the word ‘or” in S. 16 as 
meaning ‘and.’ The word ‘or’ is not always dis¬ 
junctive. Here the word ‘or’ seems to me to be 
interpretative or expository of the former word 


and.’ Unless this is so read, S. 18 will tot mean 
what it say?; and further, the section will be 
entirely robbed of its content, because there is 
no provision in this cumbrous statute for transfer 
of pending suits to Courts set out in soh. b. 
This is an obvious lacuna in this statute of dark 
prolixity. That being so, unless effect is given 
to the plain words of s. 18 , there will be a com- 
plete deadlock in the practical working of the 
Act. For these reason?, I am clearly of opinion 
that the High Court ia its Origiaal Side has 
seisin of all pending suits and the new Act does 
not take away it3 jurisdiction to try these suits. 
A pending suit such as this, is however to be 
disposed of in the manner expressly provided 
for in S 18. Sub-section (5) of S. 13 is as follows: 

"(5) If at tbe date when this Aot comes into force, a 
suit for ejeotment of a tenant is pending whether in 
trial Court, or in C/urt of first or second appeal in 
which no decree forejertment would be passed except 
on tbe ground of defauli in payment of arrears of rent 
under tbe provisions of the West Bengal Premises Rent 
Control (Temporary Provisions) Act (XXXVIII [38] of 
1948) the Court shall exeroise the powers of granting 
relief again-t ejeotment given by S. 14 of this Act 
following the provisions and procedure of that eec.ion 
as far as may be necessary, and for tbe said purpose 
e h all make such order for amendment of pleadiogs, 
production of evidence, remand, payment of costs as 
may be necessary or just.” 

Section 11 provides for protection again:t evio- 
tion in certain circumstanoes. A reference to 
S3. 12, 14 and 18, which must be read together 
shows that the relief of absolute ejeotment open 
to a landlord under the old Act has now been 
amended to one of conditional ejeotment, the 
condition being that if within the time express¬ 
ly mentioned in the statute, namely, a fortnight, 
the tenant pays up all arrears of rent together 
with interest, then he should be allowed to con¬ 
tinue to occupy the premises as a tenant. This 
position is accepted by both parties. That being 
so, the plaintiff is entitled to a decree for 
Bs. 2000 being arreari of rent upto th9 end of 
last month. Accordingly, I order that the defen- 
dant should pay to the plaintiff the eaid sum of 
Rs. 2000 together with interest at the statutory 
rate on the fifteenth day from the date of this 
order excluding the date of the order. The 
defendant must pay the costs of the suit. 

[I5l My attention has been drawn to the con¬ 
cluding portion of 3. 14 which requires that tbe 
Court 

"shall make an order on the tenant for paying the 
aggregate of the amounts (specifying in the order such 
aggregate sum) on or before a date fixed in the order." 

On the Original Side, it is not possible for any 
Judge to arrive at an aggregate sum which will 
inoluie the costs of the suit. Any figure that I 
may mention a3 oosts can only be an arbitrary 
figure and must work to the prejudice of one of 
the parties. The abeenoe of suoh an order as to 
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costs is an advantage to the defendant who is 
concerned to retain his tenancy with least pay¬ 
ment. The order as to cost3 mast be separated 
from the order as to payment of arrears of rent- 
together with interest. The defendant must, 
therefore, pay the coits of this suit when taxed. 
In default of the payment of rs. 20 C 0 together 
with interest at the statutory rate within the 
time mentioned, there will be a decree for 
possession. 

v.r.b. Order accordingly . 


A. I. R. (37) 1950 Calcutta 479 [C . N. 181.] 
Sen and K. C. Ohunder JJ. 

Shew Narayan Singh — Defendant — Peti¬ 
tioner v. Brahmanand Singh and others — 
Plaintiffs — Opposite Party. 

Civil RevD. Case No. 1832 of 1949, D/* 2*6-1950. 

Civil P. C. (1908), 0.1, R. 3 and O. 2, R. 3- 
Difierent causes of action against different paities 
—Joinder of, in one suit—When allowed —4 suing 
B on breach of contract and C, D and E for damages 
for tort of conspiracy with B to bring about the 
breach in one suit—Suit not bad for multifarious¬ 
ness. 

A sued B for damages for breach of contract to 
supply oertaln number of bricks. Later od, A came to 
know that C, D and E conspired with B to bring about 
the breaoh of the contract. He therefore obtained leave 
to join them as defendants in the lait along with B 
and alleging the conspiracy, olaimed the same amount 
of damages jointly and severally against them aUo. It 
was contended that the suit wa3 bad for multifarious- 
nessaa two entirely different causes of action which were 
not common to all the defendants were joined together 
in one suit: 

Held that the suit was properly framed aod there 
was no misjoinder of parties or causes of action; 

(Para 7) 

That the suit clearly fell within the provisions of 
0. 1, B. 3 aa the relief arose out of the act of causing 
broach of contraot, right to relief was available agalnBt 
all the defendants jointly, severally or in the alternative 
and the aame.queetion namely breaoh of contraot would 
be common to all the suits if they were separately filed; 

That 0. 1, R. 3 is not confined to joinder of parties 
only but that it also embraces joinder of causes of 
aotion against different parties, and that 0. 2, R. 3 
must not be interpreted so as to override or render 
negatory the provisions of 0.1, R. 3. It ii, therefore, 
permissible to join different causes of action against 
different defendants in one suit so long as the stipula¬ 
tions set OQt in 0.1, B. 3 are oomplied with; (Para 12] 

That the breaoh of contraot was the question of faot 
which affected all the defendants. It was therefore a 
common question of faot whioh had to be proved against 
all the defendants In the suit. Though it was true that 
U Q0m ^ 10JX ^eatloa of faot was proved, an 
additional fact, via., conspiracy was required to be 
proved II the added defendants were to be made liable 
1 did not matter as 0.1, R. 3 did not stipnlate that 
all the questions oI faot arising In the smt most be 
oommon. It was 6ufflolent if one oommon question of 
fact arose: A. I. B. (5) 1918 CaL 658, Bel. <*. 

That though the claim against B was based on the 
breaoh of a oonlraotoal right while the elalm against 


the other defendants was based on the breech of a 
common law right, the r : gbt to relief was available in 
respect of b:th eets of defendants because the contrac¬ 
tual right has been infringed. If it had not been in¬ 
fringed no qa'stion of tort would ari;e. In such a case 
one suit against all was permissible : A. 1. R. (25) 1933 
Rang. 185, Rd. on; Case law discusud. (Para 19] 

Annotation: ('ll Com ) C.vil P. C, 0. 1, R. 3, N. 2. 

Pts.10, 11; 0. 2, R. 2, N. 9. 

Chandra Sckhar S:n and X. C. Talukdar 

— for Petitioner. 

Dwijendra Xath Das — lot Opposite Party. 

Sen J. — The facta giving rise to this rule 
briefly are a3 follows : The present jlaintiffs 
are the heirs and legal representatives of the 
original plaintiff Bishwanath Singh. For the 
sake of brevity and convenience I shall deal 
with this rule as if Bishwanath Singh iB still 
alive and shall desoribe him as the plaintiff. 

[ 2 ] Ihe plaintiff instituted a suit in the Court 
of the Second Subordinate Judge. Hoogbly 
against Ram Narain Singh for damages for 
breach cf contract, alleging that Ram Narain 
Singh had entered into a contract with him 
agreeing to supply him with 10 lakhs of manu¬ 
factured bricks in return for 250 tons of coal 
whirh the plaintiff would supply to him. The 
plaintiff carried out his part of the contraot bub 
Ram Narain Singh in collusion with one Binde- 
swari SiDgh removed a large number of brioks 
which were manufactured by Ram Narain Singh 
for the purposes of the contract. In spite of re¬ 
peated demands Ram Narain Singh refuted to 
I»rform his part of the contract aDd the plain¬ 
tiff claimed damages to the extent of Rs. 20,000 
for breach of contract. This was the suit as ori¬ 
ginally framed. Thereafter tte plaintiff applied 
for attachment before judgment of the bricks 
and at this stage he oamo to know that the 
defendant Ram Narain Singh Bindeswnri Pro- 
sad Singh, Hazard Singb, Rajen Singh and 
Thakur Shew Narayan son of Bindcawari Prosad 
had conspired together and pursuant to that 
conspiracy. Ram Narayan Singh broke the afore, 
said contract. Having obtained this knowledge 
the plaintiff applied to amend his plaint by 
alleging this conspiracy and by adding Binde- 
swari SiDgh Hazari Singh, Rajen 8ingh and 
Thakur Shew Narayan aa defendants. He amend¬ 
ed his claim by claiming Rs. 20.0C0 as damages 
against all the five defendants. The applicat'on 
was rejected by the Subordinate Judge. The 
plaintiff then moved this Court bat did not 
make the defendants proposed to be added par. 
ties to this rule. The role was heard ex part© 
and made absolute, the amendments were allow, 
ed and the proposed defendants were made 
defendant, 2-5 These defendants then applied 
to this Court for expunging their names from the 
record. This Court held that they had no local 
standi in the role as they were not parties at 
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the time when the rale wag disposed of and 
rejected the application. Thi3 Court stated that 
these added defendants were not bound by the 
order and it wa3 open to them to agitate the 
matter before the trial Court. This la3t order 
wa3 passed by my brother Chunder. The added 
defendant 2 then applied before the Subordinate 
Judge for striking out the names ol the added 
defendants. The learnc-d Judge has refused the 
application stating that no good ground has 
been made out for striking out the added defen¬ 
dants’ names. Against this order the present 
rule has been obtained by the defendant Thakur 
Shew Narayan praying that his name and these 
of the other added defendants be struck out. 

[3] Th9 only question whioh falls for decision 
in this rule is whether the plaintitY should b9 
allowed to amend his plaint in the manner 
stated above and add the petitioner and the 
other three persons viz., Bindeswari, Iiazari 
Singh and Rajen Singh as defendants in the Suit. 

[4] The contention on b.-ha'i of the petitioner 
is that the amendment to the plaint and the 
aforesaid addition of parties makes the suit bad 
for multifariousness and that this course is not 
sanctioned by the provision of the Code of Civil 
Procedure. In developing this argument learned 
advocato points out that the plaintiff's claim 
against the defendant 1 Ram Narayan Singh is 
one for breach of contract whereas his claim 
against the others i3 for damages for the tort of 
conspiracy. These claims, he argue3, are based 
on different causes of action whioh are not 
common as against all the defendants and there¬ 
fore they cannot be united in the same 3uit. He 
refers to O. a, R. 3 (l). Civil P. 0., which is in 
the following term3 

"Save as otherwise provided, a plaintiff may unite 
in the same suit several causes of action against the 
same defendant, or the same defendants jointly; and 
any plaintiffs having causes of action in which they are 
jointly interested against the same defendant or the 
same defendant! jointly may unite such causesof action 
in the same suit." 

[ 5 ] On behalf of the plaintiff opposite party 
learned advocate argues that the plaintiff bases 
his case on one material faot viz., the breach of 
the contract made between him and the defen¬ 
dant 1 Ram Narayan Singh. This breach was 
brought about by all the defendants in conspiracy 
and therefore it wa3 permissible to sue all the 
defendants for relief in one suit. He relies for 
this contention on the provisions of 0. 1, R. 3 
which is in the following term3: 

"All persons may be joined a3 defendants against 
whom any right to relief in respect of or arising out of 
the same act or transaction or series of act3 or trans¬ 
actions is alleged to exist, whether jointly, severally or 
in the alternative, where, if separate suits were brought 
against such persons, any common question of law or 
fact would arise." 


[6] I mu3t say at the outset that the judg¬ 
ment of the Court below is not of much assistance 
to us. The points raised have not been disoussed 
aDd the application ha3 been disposed of by 
saying that no reason had been shown why tho 
amendment or addition of the defendants should 
not be allowed. 

[7] In my opinion the suit i3 properly framed 
and there is no misjoinder of parties or causes 
of action. Before dealing with the case law on 
the subject I propose to consider the matter by 
reference to the worde of the relevant provisions 
of the Code of Civil Procedure. I have already 
quoted o. 1 R. 3. Iu my opinion this suit clearly 
falls within its provisions. The firsfc point to be 
determined is whether the ‘right to relief olaimed 
by the plaintiff is 'in respect of or arising out of 
the same act or transaction or series of acts or 
transacting.’ The relief o'.aimed by the plaintiff 
is damages. The damages claimed is in respect 
of the breach of the contract between him and 
Ram Narayan Singh. So far as Ram Narain 
Singh is concerned, the breach alcne is sufficient 
to afford relief. As regards the other defendants 
in addition to the breach the plaintiff' must 
prove that there was a conspiracy between them 
and Ram Narain SiDgh to cause the aforesaid 
breach. But there can be no claim for damages 
against any of ihe defendants unless there has 
been a breach of contract and the plaintiff 
claims one sum and ore sum only against all 
the defendants, viz., compensation for this loss 
occasioned by the breach. Separate sums are 
not claimed for breach of contract and for tort. 
Thus the relief or damages arises out of the act 
of causing the breach of contract. To me it 
seems clear that the relief is undoubtedly “in 
respect of or arising out of the same act or trans¬ 
action” or at any rate out of "the same series 
of acts or transactions.” The act or transaction 
or the series of acts or transactions is the breach 
of contract and its attendant circumstances, viz., 
the conspiracy to commit the breach. Thus one 
part of 0. 1, R. 3 is satisfied. 

[8l Next it must be established that the right 
to the relief mu9t exist against all tho defendants 
“jointly severally or in the alternative.” Now 
the plaintiff, if h9 suoceeds. is entitled to get 
damages against all the defendants jointly and 
severally or in the alternative. All and each of 
the defendants would be liable to pay damages 
if it is proved that the contract was broken as 
a result of the conspiracy alleged. If the cons¬ 
piracy is not proved but the breach of contract 
only is proved the plaintiff would have tho right 
to get damages in the alternative against defen¬ 
dant I Ram Narayan Singh only. Thue the right 
to relief is available against all the defendants 
jointly, severally or in the alternative. 
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[9] The last essential required by o. l, B. 8 
da contained in the word3 "where if separate suits 
were brought against such persons, any common 
■question of law or facts would arise”. Let U3 
•assume separate suits being brought against each 
of the defendants; wou'd then a common ques¬ 
tion of fact arise ? In my opinion, it certainly 
would. The vital question, v'z., the breach of 
the contract would have to be proved in eaoh 
and every ca-e, o. l, R. 3 does not stipulate that 
all the questions of law or fact must be common 
to the defendants. It is sufficient if one common 
question arises. I realise that the common ques¬ 
tion must be a substantial one affecting the 
-subject-matter of the suit. In the present caso 
the breach of contract is the very foundation of 
the suit. If it is not proved the whole suit would 
fail. This question, viz., the breach of the con- 
tract would be common to all the suits if sepa- 
rate suits were instituted against each of the 
defendants. I am of opinion, therefore, that all 
|tho requisites mentioned in o. 1, R. 3 are fresent 
In this case and that a suit like the present one 
lis sanctioned by the provisions of 0.1, R. 3. 

[iol It is argued on behalf of the petitioner 
that o. 1, R. 3, is merely permissive and that a 
-suit, even if it complied technically with tbe 
provisions of the rule should not be permitted 
if it causes embarrassment or injustice to the 
parties. This is perfectly correct. The Court 
may in such caso direot that the plaintiff should 
Confine his suit to particular parties on grounds 
•of convenience or it may make suitable orders 
in order to protect any of the defendants from 
incurring unnecessary co.-ts by directing them 
to appear at certain stages only of the suit where 
their presence was necessary, e. g., the Court 
may try certain issues preliminarily in the pre- 
-aenoe of only defendants who are immediately 
concerned in the determination of those issues. 
In the present cass, however, these considers- 
tions do not arise. It is of utmost importance 
to all the defendants to show that there was no 
breach. If they succeed in this all of them would 
be exempt from the plaintiff’s claim. Once the 
breach is proved all the defendants would be 
involved in the issue regarding conspiracy. I 
realise that even if the breach of contract is 
proved that the added defendants would not be 
liable unless conspiracy i3 proved. In the in¬ 
vestigation regarding whether there was a cons¬ 
piracy or not all the defendants, however, would 
be interested. Thus it would be proper and con- 
vement, if not necessary, for all the defendants 
to be present throughout the suit. I n this con- 
neotion I would refer to o. J, R, 5 which says that 
“It shall not ba neoeasarj that every defendant .hall 

15 8,1 »'«<“* S«i 
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Thi3 rule indicates the extent to which the law 
of procedure has gon6 to prevent multiplicity of 
suits. It shows that defendants may be joined 
even if the claims against them are different in 
extent or in nature so long as the provisions of 
O 1, R. 3 are complied with. 

[ 11 ] I shall now take up for consideration 
the argument that 0 . 2. R. 3, Civil P. C. pro- 
hibits a suit of this description. It was argued 
that, whereas 0 .1, Rr. 1 and 3 deal with joinder 
of parties, 0 . a, R. 3 deals with joinder of 
different oauses of aotion and that as the present 
case was one of a joinder of different causes of 
action o. a, R. 3 and not 0. !, R. 3 would apply 
and that by reason of the provisions of o. a, 
R. 3, the suit as framed was not maintainable. 

[ 12 ] I shall assume for the moment that the 

plaintiff’s cause of action against defendant 1 

Ram Narain 8ingh is different from his cause 

of action against the other defendants. Read in 

isolation 0. 2, P. 3 doe 3 not permit a suit of this 

description. The rule permits the joining of 

several causes of action in one suit against one 

defendant or one group of defendants jointly. 

It do83 not sanction a single suit when the cause 

of action against one defendant is different from 

the cause of ec'ion against another. But it has 

been held in numerous cases that O. ], r. 3 i a 

not confined to joinder of parties only but that 

it also embraces joinder of causes of action 

against different patties. It has been further 

held that o. 9, R. 3 must not be interpreted so 

as to override or render nugatory the provisions 

of o. 1, R. 3 . This view was taken in the case 

of Bamendra Nath v. Brojendra Nath, « cal. 

Ill . (A. 1. R (5) 1918 cal. 853). I am relying on 

this case at present for no other purpose than 

that of showing that although a suit as framed 

may not be in accordance with the provisions of 

0. 3, R. 3 , nevertheless, it would be maintaina- 

bio if it complied with the provisions of o. l, 

R. 3 and for the purpose of showing that o' 1 

R. 3 deals not only with joinder of partes bat 

also with joinder of oauses of aotion. In other 

word?, I rely upon this case for the proposition 

that it is permissible to join different oauses of, 

aotion against different defendants in one suit) 

so long as the stipulations set out in 0.1 R 3 

are oomplied with. The English cases which 

interpret a similar rule contained in 0. 16 of 

the R. 8. 0. roles are dealt with in this case 

and it if, therefore, unnecessary for me to deal 

with the English oases on this point separately 

V™ d< ? b l tter khfm ^Produce the remarks 
or Woos rone J. at pages 189494: 

:°n tha multi the question Is this. The frame of 
the suit is admittedly not supported by O. } R 3 i» 
e then raid that It is ju,Med by 0. 1 , R. 8 To this I 

jL^Sf «“» ‘ hi3 lMt tDla «*• withparUe# 
and not joinder of causes of aotton, and in thaSta? 
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rative and on the supposition that it does deal with 
joinder of causes of action, the present case does not 
on the facts fall within the rule. Order 1 is headed 
‘parties’ and 0. 2 ‘fra-ne of suit.* The question of 
part es involves that of cause of action and vice versa 
A person is made a party because there is a cause of 
action against him; and where causes of ac‘ion a - e 
joined, parties are joined. In a perfectly framed Code 
which dealt in separate chapters with parties and 
causes of action, the provisions should be exactly 
parallel, looking at the same matter from its different 
aspects in a way according to which the provisions of 
one Order would be in conformity with the provisions 
of the other. So much may be conceded, and if the 
solution of the question were doubtful, one might have 
hesitated on this ground to hold that a suit might be 
framed under 0. 1 in a manner not provided for by 
0. 2, which, according to it3 heading, specifically deals 
with the frame of a suit. But in the present case we 
have to deal with the wording of a rule, the meaning 
of which has been construed. There are decisions of 
the English Courts on rules from which our own are 
taken. These decisions are subrequent to the year 1896, 
when 0. 16, R. 1 was amended. It has been held that 
that order deals not only with joinder of parties but 
also joinder of causes of action, notwithstanding ttat 
0. 16 like 0. 1 is beaded parties only (Compania 
Sansin-na DeCnmes Congeladas v. Boulder Bros. <t 
Co. Ltd., (1910) 2 K. B. 354 : (79 L. J. K. B. 1094). 
Bulloch v. London General Omnibus Co., (1907) 1 K.B. 
264 at pages 271, 272 : (76 L. J. K. B. 127), Marht 
Co., Lid. v. Knight Steamship Co., Ltd., (1910) 2 K.B. 
1021 at p. 1036 : (79 L. J. K. B. 939) and Times Cold 
Storage Co. v. Loicther and BlanhUy , (1911) 2 K. B. 
100 at p. 107 : (SO L, J. K. B. 901). 

Thie, notwithstanding incidental observations to a 
contrary effect In Thompson v. London County Council, 
(1899) 1 Q B. 840 at p. 842 : (69 L. J. Q. B. 625), is 
not dispu’ed before us. The decisions in the Bombay 
High Court given in 1909 and referred to in Ml. Janhi- 
6.ii v. Shriniras Ganesh, 39 Bom. 120 : (A I. R. (1) 
1914 Bom. 193) do not refer to the latest English deci¬ 
sions. It is conceded before us that it canDOt be now 
contended that 0. 16 from which 0. 1 is taken does not 
refer to joinder of causes of action. These decisions were 
on 0. 16, R. 1 corresponding to 0 1, R. 1 but are 
equally applicable to 0. 1, R. 3 which is in exactly the 
Fame terme as 0. 1, B. 1 substituting the word “defen¬ 
dant” for “plaintiff.” Indeed, in England where the 
iule relating to the joinder of defendants is in differing 
terms from that relating to joinder of plaintiffs it has 
been held that they should be interpreted on similar 
principles. It must be held then that 0. 1, R. 3 doe3 
refer to joinder of causes of action .. • 

[13] After discussing the English cases in 
riEpect of 0. 16 of the R. S. 0., Mookerjee J. 

at p. 134 observes as follows: 

“Ihe matter U one essentially of Bubstance and not 
of form, ag Romer L. J. observed in Franlenburg v. 
Great Boneless Carriage Co., (1900) 1 Q B. 504 : 
(69 L. J. Q. B. 147) and I am net prepared to put a 
narrow construction upon the provisions of O'der 1- 
Oa the one band, we have the fundamental principle 
that needless multiplicity of Baits should be^voided; 
on the other hand, we have the equally essential prlnci- 
p’e that the trial of the suit should not be embarrassed 
by the simultaneous investigation of totaliylonconnected 
controversies. The legislature has effected a compro¬ 
mise of these two principles by means of the rules em- 
bod ed in Orders I and II which may possibly overlap 
to some extent in their application to concrete cases. 
It i s not the function of the Court, however, to deter¬ 
mine how far the ru’es are appropiate we are bound 
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to interpret them in their natural sense and apply them, 
to the circumstances of each case. I hold, accordingly, 
that 0. 1, R. 1 and 0. 1, R. 3 apply to questions of* 
joinder of parties as also of causes of action, BDd I 
respectfully dissent from the contrary view adopted by 
Davar J. in Umabai v. Bhau Bahcant, 34 Bom. 358 : 
(3 I. C. 165) and Mt. Jankxbai v. Shrinxvas Ganesh> 
38 Bom. 120: (t.I B. (1) 1914 Bom. 193) without exa¬ 
mination of or reference to the later deeisions in 
England as to the scope and meaning of the corres¬ 
ponding rules in that system.” 

[14] We are bound to follow this principle 
which, I would say with respect, is the correct 
one, there i3 no decision of this Court, so far as 
I am aware, where a contrary view has been 
taken of this rale as it emerged after amend¬ 
ments in 1903. 

[15] Next it was argued on behalf of the peti¬ 
tioner by Mr. Sen that there is no common, 
question of law or fact affecting all the defen¬ 
dants in this suit lie contends that a common 
question of fact means a question of fact of such 
a kind that if it is decided in favour of the 
plaintiffs it would make all the defendants 
liable. He points out that if the plaintiff enc- 
ceeds in proving only a breach of contract, be 
wonld not get damages against the added defen¬ 
dants. He would get relief against the original 
defendant alone. To succeed against the other- 
defendants he wonld have to prove conspiracy 
as well. Thus he argues there is no single fact 
or group of facts which if proved would entitle 
him to relief against all the defendants and. 
that beiDg so, it cannot be said that there is a 
common question of fact. In my opinion this 
argument is fallacious. I would test its vali¬ 
dity in this way. Suppose the plaintiff failed to 
prove a breach of contract would not the suit 
fail against all the defendants ? It surely would. 
Thus°the breach of contract is a question of fact 
which affects all the defendants; it is therefore 
a common question of fact which must be 
proved against all the defendants in the Fait. 
It is true that even if this common ques¬ 
tion of fact is proved an additional fact 
viz., conspiracy mast be proved if the added 
defendants are to be made liable but this 
does not matter. Order 1, B- 3 doe3 not sti¬ 
pulate that all the questions of fact arising 
in the suit mu3t be common. It is sufficient if 
one common question of fact arises. I re ®”® 
that this common question must be one which 
is not an inessential or trivial question upon whicb- 
nothing turns. It must involve an ‘“Pp™ 0 * 
fact which forms the basis of the suit. The al¬ 
leged breach of contract is certainly fuch a ba3io- 
fact. The wording of the rule is quite clear on 
the point and any reference to case law is hardly 
necessary. There are however cases m whicn 
this question has been considered and decidea 
which support my view. I would refer agaift 
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to the cage of Bamendra Nath v. Brajendra 
Nath, 45 cal. ill: (ai.r. (5) 1918 cal. 8C8) where 
Mookerjee J. at pp. 135 and 136 makes the fol¬ 
lowing observations: 

11 As regards the second test, It is clear that i( diffe¬ 
rent suits were instituted, at least one common question 
of fact would arise, namely, the exact nature of the act 
imputed to Brajendra Nath Dass, which would have to 
be investigated, presumably on the same evidence sepa¬ 
rately adduced in several enits. Here, again, it is im¬ 
portant to observe that the Code does not require that 
all the queatlons of law or fact which arise should bs 
oommon to all the parties. The contention of the 
respondents was, in fact, based npon two fallacious 
assumptions, namely, first, that the roles require that 
each of the defendants should have been concerned in 
all the transactions, and, secondly, that, if diflerent 
suits were brought, no question would arise in which 
all the defendants were not interested. There is clearly 
no foundation whatever for either of these assump¬ 
tions.” 


[ 1 C] I would also refer to the observations of 
Woodroffe J. in the same cage at pp. 124-125: 

“ The next question then is whether the joinder in 
tho present case is justified by that rule. It Is contend¬ 
ed that it is not, it being argued lhat there are diffe¬ 
rent sets of transactions and no common question of 
law or fact. The foundation of the case, on which the 
rest of it depends, is the alleged fraod of B. N. Dass. 
If such fraud is proved the question is, did the defen¬ 
dants who all claim under B. N. Dass obtain any title ? 
if * he P la 'M*/f fails to prove fraud on the part of 
B.N. Dass, the case/ails against all the defendants. If 
he proves fraud, it may be lhat the defendant may 
have a different answer by way of defence ; but that 
does not make the ease any the less one of a common 
gucsfton of law and fact. The same act or transaction 
which concerns all parties is the alleged fraud of B. N. 
Dass, and this involves a common question of law or fact. 
All defendants have derived title from a person who is 
alleged to have obtained tho goods by means of fraud. 
By reason of this, the possession of all is alleged to be 
wroDglnl. Whethor a oommon question arises may bs 
tested by seeing what the evidence will be. In the short¬ 
hand notes Ohitty J., expressed the opinion that the 
ov dence will be oommon and that If there were sepa¬ 
rate suits, they might be heard together with consent. 
In tho judgment the learned Judge qualified this 
statement by saying that this was true up to a point. It 

h true so far as the piaintifl’s cause of aotion, as based 

on the fraud of B.N. Dass, Is concerned though there 
may be some facts which are particular to particular 
parties bomg offered in proof of the plaintiff's case 
(e. g. present possession >of the goods as a result of 

The ule L^?not h sa d8 !h 0d t ftn n g ol,heir de,enco - 
The rule does not say that all questions must be com- 


[17] The same view wag taken by this Coi 
in the cage of Harendra Nath v. Pur 
Chandra 55 Ca!. 164 : (a.I.r. ( 15 ) 1928 oal. 19 
I would refer particularly to the passage appe( 
ing at p. 171 where Mukherjee J. quotes oerta 
observations of the Court of appeal in Pay 
v. British Time Becord Oo . Ltd., ( 1921 ) 9 k 
l:. (90 L. j. k. B. 445 ) to the following effeot 

where olaim ® by or agaii 
different parties Involve or may involve a oomm 

question o! law or faot bearing sufficient ImporUnee 

ablethat O thi Ot h 0 ) re 3 t |t[ ,h0 * Otion t0 r8ndet *«« 
able that the whole of the matten should be disposed 


at the same time the Court will allow the joinder of 
plaintiffs or defendant*, subject to its-discretion as to 
how tho action should bs tried.” 


[ 18 ] The last argument on behalf of the 
petitioner may be stated thus. The cause of 
action against the original defendant is based 
on contract while the cause of action against 
the other defendants ig based on tort. Causes of 
action so differently based cannot he joined. I 
am not prepared to accept this view. There ig 
nothing in the provisions of the Code cf Civil 
Procedure which supports it. As pointed out 
above the Code permits a joinder of different 
causes of action against different defendants. 
The fact that so far as the different defen¬ 
dants are concerned, their liability arises out 
of their different legal relationships with the 
plaintiff would not, in my opinion, bar this suit 
and drive the plaintiff to institute separate 
suits. Order 1 , r. 3 and o. 2 , n. 4 are directed 
towards avoiding multiplicity of litigation. What 
wonld be the result of giving effect to the view 
propounded ? The plaintiff would first have to 
institute a suit, against defendant 1 alone and 
establish a breach of contract. If he succeeded 
in so doing, he would then have to institute 
another snit against defendant I and the added 
defendants and again establish, first, the breach 
of the contract because the other defendants not 
being parties to first suit wonld not be bound 
by any deoision arrived at therein; he would also 
have to establish conspiracy. It may be that in 
the second suit the added defendants may 
succeed in showing that there was no breach of 
oontraot. This would lead to conflicting decision 
on the same issue. It is to avoid such anomalies 
and inconsistencies that the Code has provided 
that one suit is permissible. It is true that the 
claim against defendant I is based on the breach 
of a contractual right while the claim against 
the other defendants is based on the breaoh of a 
common law right, but the right to relief is 
available in respect of both sets of defendants 
became the contractual right has been infringed, 
if it had not besn infringed no question of tort 
wonld anss. In suoh a case one suit against all 
is in my opinion permissible. This view has 
been taken by a Special Bench of the High 
Court at Rangoon in the case of P. B. Bose v 
M. B. N. Ctuttyar Firm, A. J. R. ( 25 ) 1938 
Rang, 185 at p. 188 : (1938 Rang L. R. 303 s. B.) 
Dunkley J. observes: 


xi ‘ ‘•Pt' oa ‘3 iu uhyo mouff&t that 

Silt Ddor K° ! ^ Qfendan(fl to the original 

amt, and that a decree based on a breach of oontraot 

against one defendant and a dooree for damages in tort 

Zfr^***?* ° annot bB madB tatha same 
nl Ihn lh8 Steatest reipeot, thla is a misoonoeptlon 

I h L W -n, There Tf n0 mis i° ini *er of defendants °n 
• h ! , pr0V3l ° aa 0f °. 1 . R- 8 , Civil P. c 
oover the joinder of the three defendants in the suit 
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io the Township Conrt. There is no reason why a 
decree (or damages (or breach of contraot against one 
defendant and a decree (or damages in tort against 
another defendant should not be passed In the same 
action; in R. T. Grant v. Australian Knitting 
Mills Ltd., (1936) A. C- 85 : (A. I. R. (23) 1936 P. 0. 
34) the Privy Council made a decree against the 
retailer of the underwear for breach of oontract and 
against the manufacturer of the underwear in tort.” 

The Privy Counoil deoi9ion is R. T. Grant v. 
Australian Knitting Mills Ltd., and it is also 
reported in A.I.R (23) 1936 P. C. 34. The Privy 
Council upheld a decision of the Australian 
Court awarding damages in the same suit against 
a retailer for breach of contraot and against the 
manufacturer for the negligence of tort. I would 
refer to p. 39 of the report where the Lordship 
said : 

"The liability of each respondent depends on a 
diflerent cause of action though it is for the same 
damage. It Is not claimed that the appellant should 
recover his damage twice over." 

The claim against both retailer and manufacturer 
was upheld. This principle would apply to the 
present case. 

(19) I would also refer to the case of 
Frankenburg v. Great Horseless Carriage Co., 
(1900) 1 Q- B. 504 at p. 503 : (69 L. J. Q. B. 147) 
where the Court of Appeal refused to give effect 
to a similar teohnioal objection. They said : 

"In substance the shareholder had one grievance. Call 
it a cause of aotion or what you like, and in substance he 
ba 9 one complaint and all the persons he 6ues have, 
according to him, been guilty of condoot which gives 
him a right to relief in respect of that one thing whioh 
they have done, namely, the issuing of a prospectus." 

The position here i3 the same. The plaintiff has 
one grievance viz : that the contraot has been 
broken and be alleges that all the defendants 
have joined or conspired together in causing this 
breach. I can see no reason why one suit against 
all should not be allowed. 

( 20 ) I do not propose to deal with the oases 
on this point before the amendment of 1908. 
There were two lines of thought one favouring 
the view propounded on behalf of the petitioner 
and the other in favour of the view I have taken. 
The one view was taken in the case of Nariingh 
Das v. Mangal Dubey, 5 ALL. 163 : (1882 
A. W. N. 202 F. B.) and the other view in 
Dampanaboyina Qangi v. A. Ramaswami 25 
Mad 736 : (12 M.L.J. 103). The amendment of the 
old law by changing the words "in respeot of the 
same matter” into "in respect of or arising out 
of the same act or series of acts or transaction" 
have given effect to the latter view. The case-law 
on the question before 1S08 is in my opinion of 
little use in determining what the law now is 
under the Code of 1908 and it would be unsafe 
and inappropriate to adopt the principles laid 
down in those cases to oases arising after 1903 
when the Legislature amended the Code radically 
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on thi3 question by the provisions of o. 1 and 

O . 2. We are bound by the decisions interpreting 
the rules contained in these new orders and 
these decisions I would respectfully repeat lay 
down the correct principles of interpretation of 
these rule3. 

( 21 ) I hold therefore thal the order of the 
Court below is correct. The rule must be dis¬ 
charge I with C03ts. 

[ 22 ] K. C. Chander J.— The facts are very 
simple. (After stating the faots of the case, his 
Lordship proceeded as follows;) Mr. Sen appear¬ 
ing on behalf of the petitioners, defendants 2 to 5 
contended that as there was a misjoinder of de¬ 
fendants and causes of action, defendants 2 to 5 
should be dismissed from the suit, and we should 
decide the point instead of sending the case baok 
to the Court below as all the materials are also 
before us. 

[23l It is unnecessary for me to go into the 
question when joinder of parties and causes of 
action are allowed under 0.1 and 0. 2, Civil 

P. 0. There are various kinds of joinders and 
different principles have been applied in differ¬ 
ent classes of casss. The present case is one of 
joinder of defendants and causes of action 
though the plaintiff is the same. I do not want 
to express any opinion on the law as to mis¬ 
joinder of defendants and causss of action. Such 
oases have already been decided by this Court 
and by the Judicial Committee. 

[23a] I agree with the order discharging the 
rule solely on the special faots and circum¬ 
stances of this case. 

[ 24 ] In the present cass the cause of aotion, 
i. e., the fact in which right to relief, and not 
mere relief depends against defendant 1 is only 
that of breach of contract. All that he is inter- 
ested in is the proof that there was a contract 
and that the oontract was broken by him with- 
out just or lawful excuse. He is not concerned 
at all with the cause of action against the other 
defendants, namely, the procurement of the 
breach, and not the aotual breach by defendant 1, 
in their own interest and adverse to the interest 
of the plaintiff by defendants 2 to 6. In the 
present case defendant 1 would no doubt be 
entitled to say that a9 far as he is concerned he 
is not at all interested in the cause of action 
against the other defendants, i. e., whether they 
or any one else prooured the breaoh and the 
joining of his case with that of the other defen¬ 
dants may be said by him to be harassing and 
vexatious to him. But in the case of defendants 
2 to 5 the breach of contraot by defendant I will 
also have to be proved by the plaintiff in order 
to get damages. That will, therefore, be a neoes- 
sary question to decide in the case of all the 
defendants. Therefore, as far as the case of de- 
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fendants a to 5 i3 concerned a joinder of their 
case with those of defendant l really does not 
cause any harassment or vexation to them. I 
have to point this oat as this case is a very 
special and peculiar nature unlike any other 
case of misjoinder. Here, all the facts that will 
have to be proved against defendant 1 will have 
to be proved in the case of defendants 2 to 5 
but not vice versa. Here, the person really 
entitled to complain of misjoinder and of harass, 
ment and vexation is defendant l alone. Defen¬ 
dant l was a party to the first application before 
the Subordinate Julge for amendment of plaint 
and joinder of parties which was then rejected by 
the Subordinate Judge. He was a party in the 
revision petition before this Court whioh revi¬ 
sion petition was allowed ex parte against him 
and the joinder and the amendment of the plaint 
allowed. Since then he has not contested that 
order. The contest is by other persons, namely, 
defendants 2 to 4 who would not be in any way 
harassed and vexed by the joint trial of the 
claim egainst them with that against defen. 
dant 1 , and as far as they, i. e., defendants 9 
to 6, aro concerned the trial of the suit will not 
be at all embarassed. 

[25] Therefore, in view of the epeoial and 
very poouliar facts of this oass I am of opinion 
that the order previously passed allowing the 
amendment of the plaint and the joinder should 
not be disturbed and defendants 2 to 5 should 
not be dismissed from the suit and the suit 
shoald be allowed to proceed as it is being done 
now. 

[50] The rule is, therefore, discharged with 
costs. 

Buie discharged. 


A. I. R. (37) 1930 Calcutta 483 [0 . N. 18. 

R. P. Mookerjeb and Mitter JJ. 

Bhupendra Nath Mukherjte and anot) 
— Judgment-debtors — Appellants v. Jyc 
Mookerji and others—Decree-holders — R 
pondents. 

A. P. O. 0. N 03 . 31 and 35 of 1947, D/- 21-9-19 
ogainst order of Sub-Judge, let Court Hooghly 
Ohlnaorab, D/• 14-12-1948. B 3 

Tenancy Act (VIII [8] 
v.' S ' 16 ? A ~ Non-compliance with, by decr< 
holder auction-purchaser—Effect. 

™ 0 " th ® deotee-holder auolion-porchajer app] 
for confirmation of Bale without complying with I 

byTmdWui 8 ' ho lheteb J enters satisfaoti< 

hlA thi ° \ he amoun * whioh h " a °«a«d due 
th« ‘l- pe L ciod up t0 tha confirmation of Bale a 
the objeo ion by the judgment-debtor raised af 

?uri fl ^K 0D . ° n o 0 gtound lhftt ‘he Court had 
h °. onflrm 8ale as the decree-holder h 

olerSeV h Iinpeii “ iv0 P to,lalon ' of S- 1B0A mi 
’ [Para 1 


Apurba Charan Mukherjee and Ganga Narain 
Chandra — for Appellants. 

Sarat Chandra Janah — for Respondents. 

Judgment.—These are two appeals on behalf 
of the judgment-debtors arising out of orders, 
passed by tbo Subordinate Judge, Hooghly, dis¬ 
posing of objections raised by them under S. 47, 
Civil P. C. 

[ 2 ] The judgment-debtors hold certain Patnis 
under the decree-holders opposite parties. Two 
suits were brought by the landlord for the 
realisation of Patni rent which had fallen due. 
In September 1944, the suits were decreed: in one 
case for rent upto the end cf 1948 B. S. and in 
the other upto Ashar 1849 B. s. On 12th March 
1945, the landlord decree-holder purchased the 
Patnis for Rs. 30,000 and R3. 25,000 respectively, 
which covered a portion of the amouuts due 
under the decrees, viz., Rs. 42,639 11-9 and 
Rs. 63,254-10.11§ respectively. On 9th April 1946, 
some of the judgment-debtors filed applications 
for setting aside the sale and immediately, there¬ 
after, the landlord moved the Court for the 
appointment of a Receiver. The two matters 
were taken up together for hearing on 21 efc 
August 1946. After the Subordinate Judgo had 
expressed the view that the application for setting 
aside the sale was not in a proper form the said 
petition was withdrawn. The provisions of'S. 16SA, 
Ben. Ten. Aot had been in force from 8th January 
1941; but on 27th August 1945, the sales were 
confirmed by the Court without requiring the 
decree, holders to satisfy the provisions contained 
in snb-s. (3) of s. 168A of the Act. More than 
14 months later on 7th November 1946, the pre¬ 
sent applications were filed on behalf of the 
judgment debtors under S. 47, Civil P. C., pray¬ 
ing for setting asido of the order dated 27th 
August 1945, confirming the sales. It was main¬ 
tained that the Court had no jurisdiction to 
confirm the sales as the decree-holders had not 
fulfilled the imperative conditions laid down in 
S. 168A of the Aot. 

[3] Thedecree-holdersnuotion-purobasers con¬ 
tend that as the judgment-debtors bad come up 
to the High Court in Appeal (f. m. A. 2 and 3 
of 19 iG) against the order dated 27th August 1945, 
confirming the sale, and the point now raised 
had not been urged before this Court before the 
said appeals were dismissed on 4th July 1946, 
the judgment-debtors are not entitled to raise 
this question at this stage. Further the sales 
having been oonfirmed the judgment-debtors are 
not entitled to obtain any relief in the present 
proceedings. 

[4] The learned Subordinate Judge held that 
aa the present objection had not been raised 
before the confirmation of sale or even in the 
High Court on the previous oocasion he could 
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not, after the dispo3al of the appeals by this 
Court, set aside the orders confirming the sale. 
But at the same time he held that the provisions 
of S. 163a ( 1 ) (b) aud (3), Bon. Ten. Act were 
mandatory and he made the following conditional 
order: 

"Aa there ha3 been no deposit or certificate with 
regard to the rent falling due from the date of the suit 
till the date of the confirmation of 6ale3, so the decree- 
holder landlords will be directed to certify satisfaction 
of this rent within certain date. If they comply with 
this order of the Court the sales will remain confirmed, 
otherwise they will be set aside as contemplated in 
Amano Barmanya v. Uma Charan Das, 50 C. W. N. 
803: (A I.R. (34) 1947 Cal. 330).” 

[6l This Court had occasion to consider in 
Phaiii Bhusan v. Puma Chandra, 48 C. w. n. 
210: (A.I.R. (31) 1944 Cal. 199) where the word 
‘purchaser’ in cl. (b) of sub-s. (l) and in sub- 
s. (3) of S. 16SA. Bsngal Tenancy Act, was not 
limited to a stranger purchaser only but also 
included a decree-holder purchaser. The decree- 
holder purchaser being held to be included with¬ 
in that term a question arose whether such a 
decree-holder auction purchaser wa3 also bound 
to make the deposit as under sub-s. (3) of the 
rent that had accrued due subsequent to the 
institution of the suit. B. K. Mukerji and Pal JJ. 
held that in such a case a cash deposit was not 
necessary but a certificate of payment of the 
dues made by the decree-holder purchaser would 
be deemed to be a suflicient compliance of the 
requirements of this sub-section- It was pointed 
out that neither party urged before the Court 
that by reason of the decree-holder himself being 
the purchaser and thus being made liable by 
cl. (b) of S. 16SA (1) to himself to pay the amount 
of arrears subsequently accruing due, the obliga¬ 
tion itself wa3 discharged by the operation of 
law. No opinion was expressed on suoh a con- 
tention but the learned Judges proceeded to 
observe at p. 215 : 

"It however seems obvious if this be the contention 
of the decree-holder purchaser the judgment-debtor 
will have no possible objection to it. He is discharged 
of the liability all the same and that is all that be is 
concerned with.” 

[Gl Amano Barmanya v. Uma Charan Das, 
50 C. W. N 803: (A I.B. (34) 1947 Cal. 330) is an 
authority for the proposition that the provisions 
contained in sub-s. (3) of 8. 1GSA, Bengal Ten- 
anoy Act, were mandatory in character which 
thus imposed a duty upon the Court which had 
to be discharged by it whenever rent sales took 
place after that section had come into force. 
The direction given in that case was to the 
effect that when the landlord auction-purchaser 
applies for the execution of a decree for subse¬ 
quent rent accrued due after the rent sale, the 
execution Court cannot refuse to execute the de¬ 
cree. The Court should call upon the landlord 


A. I.R. 

either to deposit the amount of rent previously 
decreed in his favour or to enter satisfaction not 
of the entire decretal dues but the amount ac- 
tually payable as rent. If the money is paid 
the judgment-debtor would be entitled to with, 
draw the amount and pay the same towards 
the satisfaction of his due3 under the decree for 
rent and the decree will be executed only for 
the balance of the decretal amount if there re- 
mains anything unpaid. If no cash deposit were 
made by the landlord but the latter certifies 
partial satisfaction of the decree that he was 
executing, acknowledging receipt of the amount 
that is due a3 rent the effect will be the same. 
If no payments are made the previous order 
confirming the sale made by the Court will be 
set aside and the Execution Case restored to 
file and proceeded with in accordance with law. 

(7l Recently the point now in issue had come 
up for consideration in Naresh Chandra v. 
Bhupsnira Narain Singh. Appeal from ori¬ 
ginal order NO. 133 of 1945; (A.I.B. (37) 1950 Cal. 
15) and Appeals from Appellate orders N 03 . 1 and 
2 of 1916, decided on 12th May 1949. I was a 
party to that decision and as the judgment is 
unreported the conclusions arrived at by us 

may usefully be quoted here : 

"When the decroe-hclder himself is the auction pur¬ 
chaser the payment of the subsequent arrears which 
hai accrued due is to be made to himself and the said 
decree-holder is entitled to an order confirming sale 
by either paying himself or on declaring that the 
amount due is wiped out. When a decree-holder auc¬ 
tion purchaser applies for the confirmation of the sale 
without either depositing the amount of subsequent 
arrears or discharging the said duo3 formally ho must 
be taken to have given up his right to claim suoh 
arrears at any subsequent 6tage. We must be deemed 
to have done what ho was required to do before he 
could got an order confirming the eale. Under tho cir¬ 
cumstances when the attention o( the exoouting Court 
is drawn subsequently to tho fact that tho sale had al¬ 
ready been confirmed without the decree-holder auction 
purchaser fulfilling the conditions laid down under 
S. 1631, BcDgal$Tenancy Act, all that tho executing 
Court need do is to record an order that the total 
amount of rent, cess and interest which had acorued 
due up to the date of confirmation is doomed to bo 
satisfied by the decree-holder auction purchaser haring 
applied for suoh confirmation and tho confirmation 
having been made. Unless the decree-holder auotion 
purchaser files an application entering satisfaction of 
the dues which had so accrued tho Court is, in our 
opinion competent to declare the said dues as having 
been satisfied by implication." 

[7al Applying the principles enunciated above 
we hold that the dooree-holders when they ap¬ 
plied for the confirmation of tho sales they there¬ 
by entered satisfaction by implication of the 
amount whioh had accrued due to them for the 
period upto the date of confirmation of sale. 
The objection raised at this stage about the 
legality of the order for confirmation is, there¬ 
fore, overruled. 
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(3] It may be further noticed that after the 
order was passed by the learned Subordinate 
Judge the decree-holders filed a petition stating 
that the rents falling due from the date of the 
institution of the suit till confirmation of sale 
nave been wiped off. 

[9] These appeals are accordingly dismissed. 
In the circumstances of this case each party will 
hoar hi3 respective oosts in thi3 Court. 

D.H. Appeals dismissed. 

[C. N. 183.J 

*A. I. R. (37) 1930 Calcutta 487 
R. P. Mookerjee J. 

/ubilee Bank Ltd.. Calcutta — Defendant 2 
— Appellant v. Sin. Santimoyee Debi and 
others — Respondents. 

A. P. A. D. No. 125 of 1949, D/- 22-12-1919 
against deorea of A. Sub-Judga, 7th Court, Alipore, 
OM7-U-1943. 

(a) Provincial Insolvency Act (1920), S. 2 (1) (d) 
—'‘Property’ 1 —Present disposing power. 

The definition of "property" in S. 2(l)(d) appears to 
he modelled on S. 60 (1), Civil Procedure Code. Unless 
the insolvent h»3 got a present disposing power, which 
lie miy exeroise (or his own benefit, over a property, It 
will not be considered to be one coming within this 
definition. [p a ra 0 ] 

Annotation : ('46-Man.) Prov. Ins. Act, S. 2 (1) 
(d) N. 3. 

*( b ) Provincial.Insolvency Act (1920), S. 44 (2) 
—Effect of discharge under — Receiver if becomes 
functus officio after discharge of insolvent. 

A reading of the provisions of the Provincial Insol¬ 
vency Aot shows that on the adjudication of insolvency 
or a debtor all the properties which come under the 
definition of S. 2 (1) (d) of that Act come into the 
ninda of the Coart and are subjeot to any order that 
the said assets be administered and such of the credi¬ 
tors whose debts can be proved in the insolvency pro¬ 
ceedings may get payments pro rata from those assets, 
zoo Gouit takes charge of those properties. And the 
insolvent after fulfilling certain conditions iB allowed 
an absolute discharge. He ia given an opportunity to 
begin hie career wlthoat aoy-handicap or impediment. 
Abe order of discharge is made without any direction 
toeing given about the diveating of the properties whioh 
toad, under S. 28 , vested in the Court or tho Receiver 
lor distribution amongst the creditors. Even, therefore, 
urtar an order for discharge undor eub-s. (2) of S. 44 
r ao ®‘ Tir lD Insolvency does not become functus 

FV e la VSJ” rtd ; (Pares 12. 18] 

Annotation : ( 46-Man.) Prov. Ina. Act, S. 44, N. 4. 

(c) Provincial Insolvency Act (1920), S. 44 (2) — 
° rd ® r °^ dlscha * , ge-Its effect on debt. 

\ Q . order 01 Charge undor S. 44 (2) 
n^u 1 !n «? wh lho debt * of the insolvent. The 
^ 7 ^ Ut oa l “P° 3ed ‘ h at the creditors who have 
got debts provable under tho Act can, after the order 
o discharge look only to thoao particular assets whioh 

• V .l at rt WA3 . poBgessed of and had accordingly 
vested in the Court or the Receiver on the date of the 

? p U ?£ fl of ^ appiloation for adjadication. The olaims 
of the oredi ora cannot ba directed against any other 

un b i° acquirod b * * b « insolvent after 

u Rr d n o« d ^ ar8 ° 13 made : < 1922 ) 1 Ch - 22 I (1878) 
* u. zo, jut. on. rp art 1 4 i 

Annotation ; (*46.Man.) Prov. Ina. Aot, S. 44, N. 4. 


C. S. Sen, Biswanalh Nashar and Rabindra Nath 
llitra—lQT Appellant. 

S. C. Janah and Bhabesh Ch. Mitra 

— (or Respondent. 

Judgment—This i3 an appeal on behalf of 
defendant 2 directed against the decision of the 
Subordinate Judge decreeing the plaintiff’s claim 
that the properties in suit are trust property 
and that Defendant Bank be restrained from 
getting possession thereof or from interfering 
with the plaintiff’s possesssion in any way and 
granting further consequential reliefs. 

[ 2 ] The plaintiff’s case is that premises 
No. 21 /a/ 1 and 21/A/2, Satis Mnkherjee Road, 
Calcutta, belonged to the estate of Upendra Lai 
Banerjee who had during bis life-time executed 
a Deed of Family Settlement in May 1933. It ia 
alleged that under that deed the properties in 
Buit vested in the third son of the settlor, 
Dhirendranath Banerjee who is defendant 3 in 
the present Buifc and for his life ody. The pro¬ 
perty had so vested subject to the rights of main, 
tenance and residence of the settlor’s surviving 
daughters-and their children. Plaintiff 1 is the 
wife of defendant 3 and plaintiffs 2 -11 are either 
the minor sods and daughters or the daughters 
and daughters’ sons of the settlor. The plaintiffs 
allege that they have come to know that defen. 
dant 3 had been adjudged an insolvent and that 
defendant l the Official Receiver, 24-Parganaa 
wa3 about to sell the interest of defendant 3 in 
the properties in suit to defendant 2 , Jnbilee 
Bank Limited, which is the appellant before 
this Court. It was inter alia maintained that 
defendant 3 was merely a trustee, had no sale, 
able interest in the properties and the plaintiffs 
having the right of benefioial enjoyment thereof 
defendants l and 2 should be restrained from so 
(sic). There had been a further prayer for the 
issue of a perpetual injunction to restrain defen¬ 
dant 1 from completing the same. But after the 
filing of the suit and when the temporary injuno. 
tion was not in foroe the oonveyanoe evidencing 
the sale was exeouted by defendant 1 in favour 
of defendant 2 on 9th June 1945 . 

[3] Defendant 2 alleged that the suit was a 
oollasive one, defendant 3 was not a trustee but 
a full owner of the properties. The plaintiffs 
were not entitled in law to be maintained onto! 
the income of the properties and that the Defen¬ 
dant Bank was a bona,' Jide purchaser for value 
and entitled to possession. Defendant 3 support, 
ed the plaintiff company (sic). 

[4] On an interpretation, of the deed of 
Family Settlement the Munaif oame to the con¬ 
clusion that the settlor had intended the trust 
to come to an end on hia death. Defendant 3 
was found to have a life interest and the same 
was a saleable ons. Further, the plaintiffs were 



488 Calcutta Jubilee Bank v. Santimoyee Dsbi (B. P. Mooherjee J.) A. I. R 


not entitled to be maintained out bf the inoome 
of the suit properties and that had no locus 
standi to maintain the present suit which was 
accordingly dismissed. 

[5] On an appeal by the plaintiffs, the learn¬ 
ed Subordinate Judge held that defendant 3 had 
not an interest which was a saleable one and 
the transfer by the Official Receiver was neither 
legal nor valid. The direction contained in the 
deed about the maintenance and for the resi¬ 
dence of some oi the relations was not of a re- 
commedatory nature and that thereby a charge 
had been created over the properties in suit in 
favour of those persons. He also accepted a fur- 
ther contention on behalf of the plaintiffs that 
after an absolute discharge of the insolvent 
defendant 3, the OtScial R;csiver had no juris, 
diction to effect the sale. This specifio point 
though not raised in the trial Court was allowed 
to be agitat9d at the appellate stage. Tbe Court 
found that the order of absolute discharge had 
the effect of giving a full release to the insolvent 
from all debts and liabilities and the authority 
of the Official Receiver ceased from the time of 
the discharge. A transfer, if any, purported to 
have been made after the discharge of the insol¬ 
vent wa3 without jurisdiction. The plaintiffs 
were found to have locus standi to maintain the 
suit. The suit was decresd against the Bank 
defendant 2 , it being restrained from getting 
possession of the premises or from interfering 
with the plaintiff's possession. Defendants 4 and 
6, who are tenants in a portion of the premises 
were restrained from paying rents to defendant 
2 . Hence this second appeal to this Court by 
the Bank, defendant 2 . 

[6l The arguments advanoed on behalf of the 
purchaser Bank may be broadly divided under 
two heads: First, that the authority of the 
Official Receiver to sell the premises in question 
did not come to an end on the insolvent being dis¬ 
charged by the Court. Secondly, on an interpre¬ 
tation of the deed of family Settlement it ought 
to be held that the plaintiffs had no interest in 
the properties and defendant 3, had a saleable 
interest in those properties. 

[ 7 ] Defendant 3, had been adjudicated insol¬ 
vent on his own petition. Under S. 23 (2), Pro- 
vinoial Insolvency Aot the whole of the property 
of the insolvent vested in the Court or in the 
Receiver when appointed and was divisible 
amongst the creditors. Under sub 3 . ( 4 ) of the 
same section, all other properties which might 
devolve upon the insolvent or be subsequently 
acquired by him after the date of the order of 
adjudication and before the discharge, also vested 
in the Court or Receiver for the same purpose 
as in respect of properties whioh the insolvent 


was possessed of at the time of the applicatioa 
for adjudication. The order of adjudication 
relates back to and takes effeot from the date 
of the presentation of the application on 
which the adjudication is made. It is therefore* 
clear that the properties whioh defendant 3 was- 
possessed of at the time when the petition for 
adjudication was filed vested in the Court for 
distribution amongst the creditors. 

[8] "Property” i3 defined for the purposes of- 
this^Aot under 8 2 (l) (d) in the following termB: 

"Property includes any property over which or th» 
profits ol which any person has a disposing power 
which he may exercise for his own benefit". 

This definition appears to b9 modelled on 
S 60 ( 1 ), Civil P. C. Unless the insolvent hsB 
got a present disposing power, whioh he may 
exercise for his own benefit over a property it 
will not be considered to be one coming within 
this definition. As to whether the properties in 
suit come within the definition will be considered 
when we take up tbe second point dependent on 
the interpretation of the terme of the deed of 
Family Settlement. We proceed to consider 
now whether the Official Receiver was compe. 
tent in law to sell, whatever interest the insol. 
vent had after the order for final discharge. 

[9] For considering the question whether 
the sale on 3rd March 1946 by the Offioial 
Receiver was or was not valid we shall have to 
refer to certain other admitted facts. On an 
application filed by the defendant 3 on 6tlr 
February 1941 he was finally adjudicated an 
insolvent on 24th April 1941 on which date the 
Official Receiver, 24 ParganaB, was also directed 
to take charge of the properties as under the 
Provincial Insolvency Act. On 21st July 1941, a 
report was submitted by the Official Reoeiver 
stating that the properties now in suit were 
praotically valueless and on the next day the 
insolvent defendant 3 was allowed by the Court 
to realise directly the rents which were being- 
paid by the tenants from a portion of the said 
properties. On 13th September 1941 the insolvent 
made an application for discharge under B. 41 
of the Aot. This application was not disposed 
of till about one year later. In the meantime, on 
5th December 1941, the learned Judge held that 
the insolvent had no ealeable interest in the 
properties now in suit. Creditor No. 3 having 
later on made an offer to purchase whatever 
rights the insolvent had in that property the 
learned Judge directed tbe Offioial Receiver 
to put np the properties to sale. Against this 
order an appeal was taken by the insolvent to 
the Court of the Distriot Judge and on 13 th May 
1942 the order for sale was discharged on a find¬ 
ing that the insolvent had no saleable interest at. 
those properties. 
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[ 10 ] The petition for discharge which had been 
pending from September 1941 came up for hear¬ 
ing in July 1942, after the Official Receiver bad 
filed an objection to the prayer for discharge and 
had also submitted a further report on 19th June 
1942 that the insolvent had no assets except cer¬ 
tain properties situate at Modhupur and Gobra- 
pur. On a consideration of the objections raised 
a conditional order for discharge was passed by 
the learned Judge on loth July 1912. The condi¬ 
tions impoB8d were about sales of the properties 
at Modhupur and Gobrapur, It was anticipated 
that the sales of the properties at Madhupur and 
Gobrapur would be completed before litb August 
1942 and on this latter date an order for absolute 
discharge was passed. The Official Receiver, 
however, was direoted to continue in respeot of 
the properties of the two places mentioned above. 
After the order for discharge had been made an 
appeal was preferred by creditor no. 3 Jubilee 
Bank Ltd., to the High Court being s. M. A. 266 
of 1942 against the order by the learned District 
Judge holding that the insolvent bad no saleable 
interest in the two houses now in suit. This ap¬ 
peal was disposed of by a judgment delivered on 
18 th July 1944. It was held that the appeal which 
had been preferred by the debtor before the 
Diatriot Judge was an incompetent one as the 
insolvent cannot be aggrieved by the order 
directing the sale of his interest in the property: 

‘It appears that he claims lo be a trustee on behalf 
ot certain other porsons and as suoh has an interest in 
the house. His appeal was filed not as an insolvent bot 
in an oaside oapacity. In that capacity he is not 
aggrieved by the order because it is only his persmal 
right as Insolvent that will be sold. The order of the 
lower appellate Coart is set aside and that of the Sub¬ 
ordinate Judge restored with this modification that the 
words 'the interest of the insolvent In* will be inserted 
between the words 'sell* and 'these'.” 

III! There wa3 no adjudication a 3 to whether 
the insolvent had any saleable interest and also 
whether the present plaintiffs, who were not 
parties to those proceedings, or any other person 
or persons had any present right in those pro. 
porties. After the passing of this order, the Offi¬ 
cial Receiver reported to the insolvency Court 
that he had agreed to sell to defendant 2 credi¬ 
tor no. 8 the interest of the insolvent in the 
properties now in suit for ns. 8 , 050 . The present 
suit was filed on 19th Maroh 1945 on whioh date 
a temporary injunction restraining further steps 
proposed to be taken by the Official Receiver 
were stayed (sic). The plaintiffs'prayer for 
ume during the hearing of the injunction matter 
being refused on 18 th April 1945 the order issuing 
temporary injection was withdrawn. The Kobala 
by the Offioial Receiver in favour of defendant 2 
was executed on 9th June 1946. The order for 
injunction was restored on 19th June 1948 . 

Ua] It is argued on behalf of the plaintiff 


respondent that under sub-s. (2) of 8. 44, Pro. 
vincial Insolvency Aot the order for absolute 
discharge passed on 11th August 1942 bad, sub¬ 
ject to the provisions of Bub-s. (l) of S. 44, the 
effect of releasing "the insolvent from all debts 
proveable under this Aot." It is contended that 
the Official Receiver cannot function after such 
an ordec of discharge. This argument ignores the 
principles underlying the Bankruptcy Legislation 
aDd the purpose for which the Court takes 
charge of the properties of an insolvent. Oa a 
reading of the provisions of the Provincial Insol¬ 
vency or for the matter of that of similar other 
bankruptcy statutes all the properties which 
come under the definition of s. 2 ( 1 ) (d), Pro¬ 
vincial Insolvency Act oome into the hands of 
the Court and are subjeot to any order that the 
said assets be administered and such of the cre¬ 
ditors whose debts can be proved in the insol. 
vency prcoeeding9 may get payments pro rata 
from those assets. The Court takes charge ol 
those properties but a person beiDg adjudicated 
an insolvent is also given a chance after he has 
placed in Court his entire assets for the benefit 
of his creditors, to start life anew. A persoD 
who acts in that manner is allowed an absolute 
discharge. He is given an opportunity to begin 
his career without any handicap or impediment 
The order of disoharge is made without anj 
direction being given about the divesting of the 
properties which had, under 8. 28 Provincial 
Insolvency Aot, vested in the Court or the 
Receiver for distribution amongst the creditors. 

[IS] If the interpretation attempted to be 
placed on P. 44 ( 2 ) of the Aot be accepted, we 
have to hold, considered with that view that 
the assets whioh had already vested in Conrt 
for distribution are also all released or alterna- 
lively that until suoh assets are distributed 
amongst the creditors no application for dis¬ 
oharge ought to be entertained. If as a result of 
the order for disoharge the properties previ¬ 
ously belonging to tfce insolvent revert back to 
the latter that woijjd not only be most inequit¬ 
able but would be against the Bpirit of the 
statute. 

(14] I do not think that the effect of 8. 44 (2) 
extinguishes the debta of the insolvent. The 1 
only limitation, imposed is that the creditors’ 
who have got debts provable under the Aofc 
can, after the order of disoharge, look only to 
those particular assets which the insolvent was 
possessed of and had accordingly vested in the 
Court or the Receiver on the date of the filing 
of the application for adjudication. The olaims 
of the creditors cannot be direoted against any- 
other property whioh may be acquired by the 
insolvent after an order of disoharge is made 
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[ 15 ] It has been held consistently in a long 
series of decisions that if at the time when the 
order for discharge is issued the Court or the 
Official Receiver has got funds realised from 
the properties belonging to the insolvent which 
had vested in the Court or Receiver after ad¬ 
judication such assets are to be distributed 
amongst the creditors even after the order for 
discharge. (Rowe <£ Co. Ltd. v. Tan Theon 
Taik, 2 Kang. 643: (A. I. B. (12) 1925 Rang. 105), 
K. P. S. P. P. Firm v. C. A. P. C. Firm 
7 Bang. 126 : (A. i. R. (16) 1929 Rang. 163). 
Arjundas Eundu v. Marchia Telini, 1. L. B. 
(1937) cal. 127: (A. I. R. (23) 1936 Cal. 434). 
Kriparam v. Sawaiia Ram, A. I. R. (26) 1939 
Lab. 300 : ( 181 1 . C. 472). In Bishanchand 
Jagannath v. Kishonlal Sheo Singh, I. L. B. 
(1939) Nag 478: (A. I. R (26) 1939 Nag. 103). It 
was not only held that the insolvency proceed¬ 
ings do not terminate with the order of dis¬ 
charge of the insolvent but a decree-holder 
creditor even if he had not notice of the 
insolvency proceedings and was not represented 
in them must seek his relief for recovering his 
debts from the insolvency Court and out of the 
assets which are still in the bands of the Court 
or of the Receiver. 

[ 16 ] The Courts have gone further and have 
held that it is not only competent for the Court 
and the Receiver to distribute the assets which 
were held by the Receiver or by the Court but 
the latter oan direct the sale of properties whioh 
were still held by the Court or by the Official 
Receiver if there were any other proveable 
debts still remaining to be paid. Sukea v, 
Ramohandra Sankar, 1 . L. B. (1937) Nag. 380: 
(A. I. R. t(24) 1937 Nag. 171), Mahangelal v. 
Firm Suraj Prosad Chandulal, 1938 A. L. J. 
1151: (A. I. R. (26) 1939 ALL. 114). Kanshiram 
v. Eariram 17 Lab. 775,* ParsuVithoba Patti 
v. Balaji Vishwmath Rao, 1 . L. R. 1944 Nag. 
11 : (A. I. R. (31) 1944 Nag. 28). In a recent deci¬ 
sion in Madras High Court, Soma Sundaram 
Pillai v. Ofjicial Receiver, South Arcot. 
A. I. R. (34) 1947 Mad. to : ( 23 ° r - c - 213 * 
an insolvent had been discharged and subse- 
quently the insolvent made an application in 
respect of debts not yet satisfied for relief undor 
the Provincial Debt Relief Act. The Court in¬ 
dicated that even after a discharge order the 
debts then outstanding a3 also the properties pre¬ 
viously vested under the Insolvency Act oontinue 
to remain under the control of the bankruptcy 
Court. The debts are not payable personally by 
such an insolvent and the pro perties also can- 

• This seems to be a mistake. The correot citation 
would be A. I. B. (24) 1937 Lah. 87. The case that ia 
printed as 17 Lah. 775 does not deal with the ques¬ 
tion under consideration.— Ed. 


not be deemed to be properties belonging 
to the insolvent. Such an insolvent could noi 
be regarded as a debtor entitled to invoke the 
aid of the Debt Relief Act for saoh debts. 

[17] The provisions contained in sub-s. (s) 
of s. 44 is in terms almost similar to s. 28 (2), 
English Bankruptcy Aot of 1944. It has been held 
that under this Act an order of discharge 
releases the bankrupt from certain debts prov- 
able in bankruptcy but its effect is not to 
destroy the debt as though it had never been. 
See in this connection In re: Ainsworth ; Mil¬ 
lington v. Ainsworth, (1922) 1 ch. 22 : (91 L. j. 
cb. 51 ). The object of the Bankruptcy Acts has 
thus been explained in Jake man v. Cook (1878) 
4 EX. D. 26: (49 L. J. EX. 165): 

“Ooa object of the Bankruptcy Aot was to enable the 
debtor who has given all hia property for the benefit 
of his creditor to obtain his discharge was that ho 
might begin the world freed from all his obligation 
and protected from oppression of creditors. Aoother 
object is to prevent fraud by the debtor Jn giving an 
undue (preference between oreditor and creditor and 
promising t3 pay after the discharge to the projudioa 
of the general body of creditors." 

[ 18 ] The extreme contention as urged on 
behalf of the plaintiff that after an order for 
discharge under sub-s. ( 2 ) of S. 44, Provincial 
Insolvency Act, the Receiver in Insolvency 
becomes functus officio , must be overruled. IV 
is, however, further contended that in view of 
the special circumstanoes of this cass the Recei¬ 
ver had no jarisdiotion to sell the property after 
the order of discharge. It is pointed out that on 
21 st Jaly 1941, the Official Reoeiver submitted a 
report to Court that the properties now in Bait 
were practically valueless and on 6th December 
1941, the Court came to the conclusion that the 
insolvent had no saleable interest in the proper- 
ties. Immediately thereafter oreditor No. 3 offer¬ 
ed to purchase whatever rights the insolvent had 
in thi 3 property and the trial Court directed 
accordingly. On appeal to the Court of Distriot 
Judge, it was held on 13th May 1942, that the 
insolvent had no saleable interest. When this 
order by the District Judge was in force the 
order for discharge of the insolvent was passed 
on 10th August 1942. 

[ 19 ] It is contended that on the date the dis¬ 
charge order was passed it was on the basis that 
the insolvent bad no saleable interest in the 
properties. The conditional order for discharge 
which had been passed was for the purpose of 
collecting the proceedings of two other proper¬ 
ties. An appeal had, thereafter, been taken M 
this Court against the order passed by the Dis¬ 
trict Judge declaring that the insolvent had no 
saleable interest. Henderson J. set aside the 
order of the Distriot Judge and restored the direo- 
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4ion for sale previously given by the Sub Judge 
with the modification that the Bale will be of 
the interest of the insolvent in the properties in 
question. After this order of the High Court 
had reached the lower Court, the sale was arran¬ 
ged for on 3rd March 1915. The present suit was 
filed on 19th March and a temporary injunction 
wa9 issued restraining the Official Receiver 
from executing the conveyance or to complete 
the transaction. This temporary injunction was 
withdrawn on 16th April and before it was res. 
tored on 19th June, the kobala had been executed 
by the Official Receiver on 9th Jane. 

[ 20 ) In my view the order passed by thia 
Court had the effect of reviving the authority of 
the Official Receiver to apply the proceedings of 
thia property also for the benefit oi the general 
body of creditors. 

[ 21 ] The next question for consideration is 
whether the insolvent had any saleable interest 
or not, and even if he had a saleable interest 
whether the sale by the Official Receiver binds 
or affects the plaintiffs. Exhibit 1 , the Deed of 
Family Settlement, requires a closer examina¬ 
tion. The relevant term9 are as follows: 

,4 4th.That after the death of the settlor the 

Trust Estate more fully dosoribed and mentioned in 
the Schedules *A\ *B\ 'C \*D' and 'E’horounder bhall 
vest unto his wife and eons and their respective heiza 
in the manner and aubjeot to the oonditioo6, charges 
and uses, hereinafter stated: 

• • • • 

W).The South Eastern portion of the premises 

No. 60A (1), Satish Mukherjoo Road, Sahobbagan, 
Kalighat consisting ol three rooma on tho First floor 
and three rooms on the groand floor together with 
privies and kitchens as well as the North Eistern 
Blook of P60A (2), Satish Mukharjeo Road.Sahebbaqan 
Kalighat consisting of three rooms on the first floor 
and three rooms on the ground floor together with 
privies and kitohesa hereinafter described in the 
Sobedulo 'D‘ shall vast in the third 60 n of the settlor 
named Dhlrendra Nath Banerjee an insuranoe agent 
having not much income to be held and enjoyed by him 
during his natural life and on his demise daring the 
lifotime of the settlor or thereafter the same premises 
shall vest In tho legal heirs of the said Dhirendia Nath 
Banerjje absolutely for ever. He may have the option 
of temporarily residing in the family dwelling house 
No. 15, Vidyaaagar Stroet with tho Settlor'ft second son 
Debendra Nath Banerjee on hie contributing thsincomo 
of the property allotted to him for family expenses. 

(e)-«...The family dwelling house and premises 
No. 15, Vidyasagar Street in Calcutta hereinafter des¬ 
cribed in the Schedule 'E’ shall subject to the following 
rights of residence and charges vest in tho second son 
of the settlor named Debendra Nath Banorjee who is a 
Medical Practitioner having praolloe in that looallty 
with a dispensary Id tho building to be held and 
enjoyed by him during his natural life and on his 
demlBo cither during the life tlmo of the settlor or 
thereafter the said premises shall vest in the legal 
heirs of the said Debendra Nath Banerjee absolutely 
ana for ever. And it is hereby deolared and expressed 
by the settlor with tho eonaent of the gaid Debendra 
Nath Banerjee. • • • • 


5th_That after the death of the settlor bis wife 

Sreemati Suihila Debi and his fonr sons Jitendra Nath 
Banerjee, Debendra Nath Banerjee, Dhlrendra Nath 
Banerjee and Kirendra Nath Banerj.e shall support 
the settlor's surviving daughters and their children 
who may be dependant on him who may be in helpless 
and indigent circumstances out of the income of the 
properties allotted to them respectively and shall pro¬ 
vide accommodation for them in their houses, if ceces- 
tary. They shall have no claim on the properties of 
the settlor.” 

Clause 6 is the vesting clause afier the death of 
the settlor. Such vesting is subject to certain 
conditions. 

[22] It is quite clear from the terms of the 
Deed of Family Settlement that defendant 3 had 
a limited interest in the property in suit, sub. 
jeeb no doubt to the rights of certain other 
persona. Such interest even if sold cannot affect 
the rights of the beneficiaries. The question 
whether on the facts proved the plaintiffs are 
dependants in helpless condition and whether 
they are staying in the house have been ans. 
wered by the learned Subordinate Judge in fa- 
vour of the plaintiffs. I do not see any reason 
to disturb that finding. 

[23] Although I hold that the interest of 
Defendant 3, was saleable the plaintiffs are en¬ 
titled to the declaration that their interest is not 
affected by the sale. The defendant bank has 
rightly been restrained from interfering with 
the plaintiff’s possession of the premises in suit. 

[ 21 ] The appeal is accordingly dismissed. 
Each party to hear its costs in this Court, 
Leave to appeal under ol. 15, Letters Patent 
has been asked for and is refused. 

V-3.B. Appeal dismissed. 
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In re Ambica Textiles Ltd. 

0. 0. C. 3. Suit, D/• 9-2-1919. 

Companies Act (1913), S. 103 (3) — Provisional 
contract — Meaning — Pre*incorporatlon expenses 
—Contract Act (1872), S. 70. 

The word “provisional” In S. 103 (3) means that tho 
contract made by a Company Is to bo road as if it con¬ 
tained a provision that it shall not be binding on tho 
Company unless and until tho Company bocarno entit¬ 
led to commence business. Tho seotion applies to all 
the contracts of & Company wholher preliminary or 
final or in tho oourgo of carrying on its business. The 
Company is not, therofore, liablo for costa and expenses 
incurred in reapeot of its formation and promotion and 
in the ease of a Company whioh never commenced its 
busleess, also for the expooBOS suoh 03 stamp and regis¬ 
tration fees, postal and other charges and publicity and 
‘“’“Wng expense, incurred even after Inoorporatlon : 
(1908) 2 Oh. 890, Eel. on- [Paras 12,18, 15, 16] 

Moroovor, ai the statute prohibits a Company from 
making a binding oontract before the commencement of 
its business no implication of a promise to pay oan be 
made in respeot of the expenses inoarred boforo Its in. 
corporation. The expenses oi a Company whioh had 
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never become entitled to commence It3 business cannot 
be said to be for its benefit-and hence cannot be reco¬ 
vered under S. 70, Contract Act. [Para 17] 

Annotation : ('46-Mao.) Contract Aot, S. 70, N. 1 
and 5 ; (’46-Man.) Companies Act, S. 103, N. 1. 

R. Chaudhury — for Official Liquidator. 

Samar Sen — for Claimant. 

Judgment. — This matter has come before 
me for settlement of the list of debts and 
claims. 

[ 2 ] The Company was incorparated on 6th 
April 1945. The Company never carried on any 
business nor was any commencement certificate 
taken. Certain applications were made for shares 
in the Company and a total sum of Rs. 78,760 
was paid to the Company by intending share¬ 
holders. The money received from the share¬ 
holders wa3 deposited with the Central Bank of 
India Ltd., Clive Street Branoh, a sum of 
Bs. 415-14 0 has since accrued as interest on the 
said deposit. 

[3l As the promoters of the Company feund 
it difficult to commence business of the Com¬ 
pany, at a meeting held on 10th March 1947 it 
was resolved that the share money received 
from the applicants should be refunded in full 
to tbe respective applicants. It was also resolv¬ 
ed that the Central Bank of India be requested 
to honour the cheques in respeot of suoh refund 
by debiting the current aooount of the Company. 
The Central Bank of India, however, did not 
agree to pay. 

[4] On 28th April 1947, the Registrar, Joint 
Stock Company, issued notioe under a. 247, 
Companies Act, for striking out the name of the 
Company from the register and on 18th Septem¬ 
ber 1947, the Company’s name was struok off. 

[5] On 3l8t December 1947, a resolution was 
passed for voluntary winding up of the Com- 
pany. The Central Bank of India, however, did 
not agree to pay out the money deposited in the 
current aocount of the Company in the Bank in 
spite of the said resolution. 

[6] On 12th March 1948, an application was 
made "in the matter of Trustees Aot” for distri¬ 
bution of the money lying with the Central 
Bank of India amongst the share-holdere. On 
12 th April 1948, Das J. treated the application 
as an application for restoration of the Com- 
paDy under s. 247, Companies Act, and made 
an order for restoration. 

[7] On 15th April 1948, an application was 
presented for winding up of the Company. On 
loth May 1948, the winding up order was made and 
Mr. G. S. Mukberjee was appointed the Offioial 
Liquidator. The Liquidator advertised in the 
papers inviting olaims against the Company. No 
claim was filed. 


[8] On 1 st December 1948, I gave directions 
for filing the list of creditors and contributories. 

[9] The Liquidator has filed an affidavit and 
in part 1 of Annexure "a" to the said affidavit 
the names of the intending share-holders who 
deposited money with the Company for taking 
shares have been set out. In part 2 of Anne, 
sure ' a” the claim of Sharda Agencies for 
Bs. 7913-6-3 ha3 been set out but the claim is not 
accepted by the Liquidator. 

[ 10 ] An affidavit was filed, affirmed on 24th 
January 1949, by Sharda Agencies, a partnership 
firm carrying on business at 22 , Canning Street 
claiming a eum of rs. 7913-6 3. As the affidavit 
did not disclose sufficient materials, I gavedireo. 
tions for the filing of a further affidavit in com- 
pliance with which a fresh affidavit has been 
filed by Rati Lai. 

[11] It appears from the affidavit that Sharda 
Agencies is a partnership firm and they were 
appointed the Managing Agents by the Artioles 
of the Association of the Company for a period 
of twenty years from the date of incorporation 
at a monthly allowance of Rs. 2000 in addition to 
a commission on the annual net profits of the 
Company. It is claimed that the said firm paid 
Rs. 4008-11-3 under the directions of the Com- 
pany's Directors on aooount of the expenses in¬ 
cidental to the formation of the Company. They 
also olaim to have paid rs. 3904-10-0 on ac¬ 
count of expenses after its incorporation and 
for its management. The relevant vouohers 
have been annexed to the affidavit. 

[12] As regards pre incorporation expenses, 
there can be no doubt that they are not payable 
by the oompany. It was conceded and, I think 
rightly, by learned counsel for the claimants that 
they oould not claim pre icoorporation expen¬ 
ses in the liquidation proceedings. I, therefore, 
hold that the Oompany is not liable for costs and 
expenses incurred in respect of its formation and 
promotion. 

[13] Learned counsel however contended 
that expenses incurred by the claimants after 
incorporation should be allowed. They oonsist 
of a stamp and registration fee9 for registering 
the oompany and postal and other charges and 
publicity and travelling expenses. I am not 
quite 8ure whether all these expenses were 
made after the incorporation. Stamp and regia, 
tration ohargea eeem to me to be really pre 
incorporation expenses. Be that aa it may> I do 
not think the claimants are entitled to be paid 
for these expenaes and for the following reasons: 

[ 14 ] Section 103 (3), Companiea Aot, provides 

as follows: ., — . 

"Any contract made by Company before tbe aai 
on which it la entitled to commence business shall De 
provisional only and shall not be binding on the Com- 
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pany until that date and on that date it shall become 
binding.’* 

(l6l It was held in In re: "Otto" Electrical 
Manufacturing Co. Ltd. (1906) 2 Ch. 390 :(75L. 
J. ch. 692) under the corresponding section of 
the English Aot that the seotion applied to all 
contracts of a company, whether preliminary 
or fioal or in the course of carrying on its busi¬ 
ness. 

[ 16 ] In that a case, one Mr. Jenkins bought 
some furniture for £240 and put it into an 
office which he took for the company. Heolaimed 
the money. The olaim was disallowed as the 
Company had never become entitled to com¬ 
mence business. Buokley J., said as follows: 

“ How docs he claim? Obviously in contract; he 
claims upon this ground that, expressly or by implica¬ 
tion, the Company promised to pay him for the 
furniture if he would pay the furniture dealer for 
it. Of course, that is contraot. The Act of parlia¬ 
ment eays that that contraot is not binding on 
the Company, and he cannot sue here. The other 
claims are for moneys whiob he advanced to a man to 
oome up to town when be was going to serve the Com¬ 
pany, and other payments of a like kind. They are all 
claims in contract. In my judgment ha cannot be 
hoard to say that there was such a contract; the Act 
of Parlirment forbids it.'* 

He also observed that the word "provisional" 
in soction means that the oontraot is to be read 
as if contained a provision that it shall not 
be binding on the company unless and until the 
Company became entitled to commence business. 

[17] Mr. Sen contends that under 8. 70 of 
the Indian Contraot Aot, his clients are entitled 
to olaim expenses incurred after the inoorpora. 
tion of the oompany. I do not agree. I think 
that inasmuoh as the oompany never became 
entitled to commence business, the expenses 
were not inourred for its benefit. Farther, the 
eeotion does not apply to persons who are in¬ 
competent to oontraot. It can only apply where 
the law oan imply, from the oiroumstanoes, a 
promise to pay. Where the statute prohibits the 
Oompany from making a binding contraot be. 
fore commencement of business no implication 
of a promise to pay oan or shonia be made. 

[18] Mr. Sen next contended that his clients 
were entitled to recover registration fees and 
expenses inasmuoh as the Oompany was under 
a statutory liability to pay them. In support of 
his contention, he referred me to the judgement of 
Baokley J. In re: English and Colonial Produce 
Co. Ltd. (1906) 2 Ch. 436 J (76 L. J. Oh. 831) 
This judgment however was overruled in In re: 
National Motor Mail coach Co. Ltd. (1908) 2 
oh. 616 : (77 L. J. oh. 7S0) where Oozens-Hardy 
M. It. observed as follows: 

"I need hardly say that any opinion expressed by 
i3uokley J. especially upon J tbti branoh of the law, 
deserves the greateat respeot, but I cannot oonour In 
the view whloh he took, and Mr. Eustace Smith con¬ 
fessed that he had not been able to find any other 


authority differentiating between a statutory liability 
and any other liability in relation to this question. 
There ie no other ground upon whioh the judgment 
can be supported, and I know of no principle or 
authority on which that distinction can be maintai¬ 
ned." 

The result is that the claim of Sharda Agencies 
must be dismissed. I settle list by deleting the 
claim of Sharda Agencies. 
d.r.b. Claim dismisstd . 


A. I. R. (37) 1950 Caloatta 493 (C. N. 1S5.] 
G. N. Das and Guha JJ. 


Sm. Akshoy Kumari Debi — Decree-holder — 
Appellant v. Nalini Ranjan Mukherjee and 
others—J udgment-debtors — Respondents. 

Letters Patent Appeal No. 5 of 1949, D/- 27-6-1960. 
8gainst judgment of K- C. Chunder J., in A. F. A. 0. 
No. 197 of 1947. D/-11-8 1919. 

(a) Civil P.C.(1908), S. 11—Execution proceeding 
— Order for execution alter period of limitation— 
Decision operates as res judicata in subsequent 
proceedings. 

Where on an application for execution the Court 
passes an order directing execatioD to issue after placing 
on record all the legal representatives of the deceased 
judgment-debtor and they do not object to the order 
on the ground of limitation the order is one deciding 
botween the parties that the execution is not barred 
by limitation aDd operates as res judicata, and whether 
right or wrong cannot be challenged in subsequent pro¬ 
ceedings: A. I. R (10) 1923 Pat. 180, Bel. on; A. I. R. 
(32) 1945 Cal. 835 and A. I. R. (32) 1945 Cal. 337. 
Rtf- [Para 4.] 

Annotation: {'60-Com.) Civil P. C., S. 11, N. 23. 


(b) Limitation Act (1908), Art. 182-Scope-Arti¬ 
cle should be liberally construed. 

Article 182, Limitation Aot, should receive a fair 
and liberal and not a technical construction so as to 
enablo the decree-holder to reap the fruits of his decree. 

[rara 6] 

Annotation: (’42-Oom.) Limitation Act, Art. 182 
N. 2 Pt. 7. 

(c) Limitation Act (1908), Art. 182 (3) — Step-in¬ 
aid— Application for.transfer ol decree—Application 
Is step-in-aid even though no application ior exe¬ 
cution is pending: A.I.R. (18) 1931 Cal. 312, Rtf. 

Annotation : (’42-Oom.) Limitation Aot, Art*™82 
N. 121 Pt. 1. 

(d) Limitation Act (1908), Art. 182 (5) — Step-in¬ 
aid— Application for issue of notice under O. 21, 
R. 22 without execution application — Whether 
step-in-aid. 

If an application for transfer of a decree can bo regard¬ 
ed as a step-in-aid of execution oven when no exe¬ 
cution Is pending, there is no conceivable reason why 
it is necessary that an execution proceeding should be 
pending when the decree-holder makes an application 
for the issuo of a notioe under 0. 21, R. 22, Civil 
P. 0. which step he has to take before ho can obtain 
relief by way of execution as in a case where he ap¬ 
plies after one year of passing of the decree. Case law 
discussed, rp 4r4 ^ 

Annotation: (’42-Com.) Limitation Aot, Art. 182 
N, 116, 

(e) Limitation Act (1908), Art. 182 (5) _ 'l n ac- 
cordancewith law* —Meaning —Application ior 
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execution by attachment of movables as per list 
— No list filed — Application is in accordance 
with law. 

The main teat of an application for execution being in 
accordance with law would appear to be whether it ia 
possible for the Court to issue execution upon it, that 
is whether it is within the power of the Court to grant 
the kind of relief asked for, though in the particular 
case >tbe relief may not, on the merits.be granted, 
for example, owing to some finding on facts, not to the 
nature of the application itself: A. I. R. (30) 1943 Bom. 
353, Re l. on. [Para 8] 

Where, therefore, an application for execution prayed 
for‘attachment and sale of defendant's movables as 
per liet* but no list of movables was filed: 

Held, that the application, though defective was not 
a nullity as there is no'rule requiring the decree holder 
to file an Inventory of movables when the judgment- 
debtor is in possession and hence was in accordance 
with law. The defeot was one which could be cured by 
amendment at a subsequent stage: A. I. R. (23) 1941 
Nag. 152, Ref. ; A. I. R. (14) 1927 Bom. 52, Disting. 

(Paras 9, 10, 11] 

Annotation: (’42-Com.) Limitation Aot, Art. 192 
N. 52. 

(f) Limitation Act (1908), Art. 182(5), Expl. I — 
Death of sole judgment-debtor—Execution against 
one of bis legal representatives saves limitation 
against all representatives :3 All. 517, Rel. on; 12 
Bom. 48 frf. [Para 15] 

Annotation: (’42 Com.) Limitation Act, Art. 182 
N. 142 Pt. 5. 

Manindra Nath Ohose, Anil Kumar Sen for Siba- 
das Qhosel— lor Appellant. 

Chandra Sekhar Sen and Mritunjoy Dey 

—for Respondents. 

G. N. DaB J. — This is an appeal by the 
decree-holder against a decision of our learned 
brother Chnnder J. 

[ 2 ] The facts of the case were not fully 
placed before this Court. We have therefore to 
state tbos9 facts in some detail. 

[3] On 23rd March 1942, the appellant ob¬ 
tained a decree in the Presidency Court of 
Small Causes, 4th Court, against Rati Kanta 
Mukherji for a sum of R8. 1127-10-9. It 
appears from the order sheet whioh is on the 
record that there was an attachment before 
judgment on Gth March 1942 which was confirm¬ 
ed by the Court. On 18 th June 1942, the attach¬ 
ed properties were released from attachment 
and the order of that date goes on to state that 
the execution case was dismissed. On some date 
which it is not possible for us to discover from 
the records but priorto J u°e the sote 
judgment-debtor Rati Kanta Mukherji died. He 
was survived by his widow and four sons, 
Nalini Ranjan Mukherji, Anil Kriehna Mu¬ 
kherji, Ranjit Kumar Mukherji and Sailen Mu- 
kherji the latter two being minora. On 26 th June 
1944 the decree-holder made an application 
which purports to bo one for execution of the 
decree passed on 23rd March 1942. In column 9 
of the application which is headed as “Mode in 
whioh the assistance of the Court is required” 
the following statement occurs : 


“I pray that the total amount of Rg. 1127-10-9- 
together with interest on the principal sum up to date 
of payment and the costs of taking out this execution 
be realised by attachment and sale of defendant’s 
moveable property as per annexed list and piid to me. 
A notice do issue upon Nalini Ranjan Mukherjee of 
village Nalta, P. O. Maju, distriot Howrah, to show 
cause why his name should not be substituted in 
record in place of defendant Rati Kanta Mukherjee 
now deceased and execution be issued against him and 
notice be sent under registered cover. Grounds: That 
Nalini Ranjan Mukherjee Is the son, heir and legal 
representative of the defendant Rati Kanta Mukherji 
now deceased.” 


On the day following the following order wae 
recorded : 

“On the plaintiff's application for substitution of the 
name of Nalini Ranjan Mukherji in place of defendant 
deceased ordered; Issue notice returnable on let 
August 1944.” 

The order sheet shows that the case was ad- 
journed on 1st August 1944, 22nd August 1944, 
9th September 1944, llth November 1944 on 
whioh date it was adjourned to 2nd December 

1944, when the application was dismissed for 
default. Some time thereafter, on 8th June 1945, 
an application on terms similar to that whioh 
was filed on 26th June 1914, was presented 
to the Small Cause Court on behalf of the 
decree-holder. The Court thereupon issued a 
notice on 13th June 1945. The case was adjourn- 
ed on 7th July 1946, 4th August 1945 and then to 
1st September 1945. Meanwhile, on 25th August 

1945 , the following order was recorded : 

"On the plaintiffs' application for substitution of the 
names of Anil Krishna Mukherji, Ranjit Kumar Mu; 
kherji. Sailen Mukherji and Mrs. Rati Kanta Mukherji 
the minors represented by their mother Mrs. Rati 
Kanta Mukherji ordered: Issue notice returnable on 1st 
September 1945." 

On 1st September 1915, it was ordered : 


"Ordered that the names of the opposite parties 
\.nil Krishna Mukherji, Ranjit Kumar Mukherji, 
Jailen Mukherji, the minors represented by their 
nother Mrs. Rati Kanta Mnkherji as guardian and 
Mrs. Rati Kanta Mukherjee be placed on rcoord as 
ieirs and legal representatives of deceased defendant. 
So order is made as to Nalini Ranjan Mukherji." 
Nothing further was done till 1st ootober 1945, 
vhen the following or3er i3 recorded : 

"On the plaintiffs application for substitution of 
he name of Nalini Ranjan Mukherji in place of de¬ 
based defendant ordered: Notice do issue returnable 
>n 24th November 1945." 

On 3rd October 1945 notice was issued as prayed 
[or. The matter was adjourned on 24th Novem. 
ber 1945 to 1st Deoember 1945 on whioh date the 
Court passed the following order: 

"Application granted : Let the name of Nalini 
Ranjan Mukherji be placed on record as son, heir, 
legal representative of the defendant since deceased. 
Execution to issue." 

On 12th December 1945 an application was made 
by the decree-holder for transfer of the decree 
to the Munsit’s Court at Howrah on 17 th De- 
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cember 1946 the deoree wag transferred under 
letter No. 2786 dated aotb Deoember 1945. The 
execution was thereupon started at Howrah. 
The judgment-debtors appeared and raised an 
objeotion to the effect that the execution of the 
deoree was barred by limitation. The trial Court 
overruled the objeotion and directed execution 
to proceed. On appeal, the first appellate Court 
allowed the appeal and dismissed the execution 
case. Against this order a further appeal wa3 
^aken to this Court being appeal from Appel¬ 
late order No. 197 of 1947. This appeal was heard 
on llth August 1919 and the appeal was dismissed. 
It is the propriety of this deoision which is now 
in question before us. 

[4] The judgment of this Court proceeds on 
the following grounds: (l) In case thejudgment- 
debtor dies after the deoree and if an execution 
case is pending at the time, the deoree-holdet 
has merely to pray to carry forward the execu¬ 
tion oase. ( 2 ) If no suoh execution is pending, 
the deorea-holder is required to make an appli. 
oation for execution in terms of o. 31, R. li 
read with S. 50, Civil P. C. if the judgment- 
debtor was dead within one year of the passing 
of the deoree but if the death took place before 
one year, a further prayer has to be made 
under o. 21, R. 22 , Civil P. 0. As in the present 
oase there was no proper application for execu¬ 
tion, the steps taken by the decree-holder were 
not in accordance with law and did not Bave 
limitation. The view of the learned Judge was 
that there must be an application for execution 
started in whioh a prayer should be made under 
O. 21 , B. 22 , Civil P. 0. Before we deal with this 
question it is necessary to refer to a matter 
whioh was not placed before the Court. From 
the facts stated already it appears that after all 
the heirs of tbe deceased judgment-debtor had 
been placed on the record, the Court made an 
order directing execution to issue and thereafter 
transferred the case for execution to Howrah. 
The heirs of the judgment debtor who were then 
on reoord did not take any steps to have the 
order set aside. In these oiroum 3 tance 3 , it was 
not open to the judgment-debtor to raise tbe 
plea of limitation. As was observed in the oase 
of Gour Chandra v. Janardan Prasad, a. I R. 
(10) 1923 pat. 180: (68 r. a. 837), the order direct¬ 
ing execution to issue was an order “deciding as 
between the patties that the execution was not 
barred by limitation.” Suoh an order has been 
held to operate as res judicata and whether 
right or wrong, the order oannot be challenged 
in subsequent proceedings. See also the cases of 
Promotha Nath v. Habu Mia, 49 0 . w. n 260 - 
(A. I. R. (88) 1946 Cal. 836), Satya Narayan v! 
Kaiyans Prosad, 49 o. w. n. 663 : (a. i. r. ( 32 ) 
1946 cal. 887). In this view, no farther question 


arises. But as the matter has been argued at 
leDgtb on other points we desire to record our 
opinion on those ppints. 

(5) The first point which fell to be decided 
before our learned brother Chunder J. was 
whether when a judgment-debtor dies after the 
decree at a time when no execution case is pend, 
ing against him, the proper procedure for tbe 
deoree-holder is to take out an execution and 
pray for bringing the legal representatives of the 
deceased judgment-debtor on record and if the 
judgment-debtor had died more than one year 
ago to pray for issue of a notioe under o. 21 , 
R. 22 , Civil P. C. The learned Judge answered 
the question in tbe affirmative. The view so 
taken i9 supported by the decision in Kuppu- 
swami Cheltiar v. Rajagopal Aiyar, 45 Mad. 
462 : (A. I. R. (9) 1932 Mad. 79) and by some 
other oases of tbe Madras High Court. It is also 
supported by certain observations of Ghose J. in 
Ainar Krishna v. Jagat Bandhu, 59 oal. 760 at 
p. 771 : (A. I. B. (18) 1931 Cal. 719 P. B.), whera 
the learned Judge incidentally observed : 

"It mast be remembered that a step-ln-aid of execu¬ 
tion* can only be taken in the course of an execution 
proceeding which ig pending or capable of being kept 
alive and there oan be no step-in-aid of execution when 
the exeoution itself is already barred.” 

The above view however has not been taken in 
the cases of Sankara Nainar v. Thangamma, 
45 Mad. 202 : (A. I. R. (9) 1922 Mad. 247), M. 
Kannan v. P. Avvulla Eaji, 50 Mad. 403 : 
(A. I. R. (14) 1927 Mad. 288), Chathangali v. P. 
Kunhamu, 67 Mad. 80S : (A. I. R. (91) 1934 Mad. 
392), Ghanayalal v. Punjab National Bank. 
Ill I. C. 259 : (A. I. R, (15) 1923 Lah. 7), Jagdeo 
Naram Singh v. Rani Bliubaneswari Kuer, 7 
Pat. 708 : (A. I. R.< (15) 1923 Pat. 612), Gopal 
Shankar v. Raising Premji, 38 Bom. L. R. 6to: 
(A. I. R. (21) 1994 Bom. 266), Ramchandra v. 
Oka, 103 I. 0. 279 : (A. I. R. (14) 1927 Nag. 303). 
I have not been able to disoover a direct Benoh 
deoision of this Court on this point. In my view 
the latter class of oases whioh take a more libe¬ 
ral view of Art. 182 ( 5 ), Limitation Aot, should 
be accepted. The arfciole should receive a fair 
and liberal and not a technical construction so 
as to enable the deoree-holder to reap the fruits 
of his decree. The view taken in the latter class 
of oases is also correot on principle. It is well 
settled that an application for the transfer of 
a decree is a step-in-aid of exeoution even 
though no application for exeoution is pending- 
Sreenath Chakravarti v. Priyanath Bando. 
padhya, 68 cal. 882 at p. 041: (a. 1 . r. (is) i 03l 
oal. 312). If therefore an application for transfer 
of a deoree oan be regarded as a atep-in.aid of 
exeoution even when no execution is pending 
there is no ooneeivable reason why it is necesaa^ 
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that an execution proceeding should be pending 
when the decree-holder makes an application for 
the issue of a notice under O. 21, R. 22, Oivil 
P. 0., which step he has to take before he can 
obtain relief by way of execution. The question 
whether an appli oation for the issue of notice 
under 0. 21, R. 22 is a Btop-in-aid of execution 
has been answered in the affirmative in the 
case of Gopal Chunder Manna v. Gossain Das, 
25 cal. 694 : (2 0. w. N. 655 F.B.). Banerj.e J. 
who was the referring Judge was of opinion 
that oven if the application for execution be 
defective regarded as an application for execu¬ 
tion of a decree, if the application contained a 
prayer for issue of a notice under 0. 21, R. 22 
the application would still be regarded as one 
to take some step in aid of execution, in cases 
where issue of such a notice was necessary, the 
decree having b9en passed more than a year 
before. The view of Banerjee J. was affirmed by 
the Full Benob. In a later case, namely, Abdul 
Aziz v. Yakub Abdul Gani, 64 I. C. 433: (A. 1 . R. 
(7) 1920 Oal. 16 G) Obitty J. was of opinion that 
even if-there was no application fur execution, 
a mere prayer for the issue of a notice under 
0. 221, R. 22 is a step-in.aid of execution. 
Walmsley J. agreed in the result but reserved 
his opinion on this point. Reference may be 
made to the case of Salay Chandra v. Pares 
Nath 35 C. L. J. 82 : (A. I R (9) 1922 Oal. 
44) to whioh our attention was drawn by 
Mr. Gbose appearing for the appellant. It * 
13 necessary to set out the facts of that case. In 
that case, the deoree wa3 obtained on 2nd 
December 1912. An execution was started within 
three years Nothing came out of it. On 22 nd 
Miy 1917 a second applioation'for execution was 

filed. The application for'execation was defec- 

tive in three respeots namely, (1) the date of 
disposal of the previous application for execu¬ 
tion was not oorreotly stated: (2) the sum due 
under the decree was wrongly oalouUted and 
( 3 ) that col. 10 whioh deals with the mode of 
execution was not duly filled up. It, however, 
contained the foUowing prayers: for substitu¬ 
tion of the heirs of one of the decree-holders: 
( 2 ) for a notice on the other deoree-holders 
under 0. 21, B. 15 and (3) as one of the judg- 
ment-debtora was dead for the issue of a notice 
under 0 . 21, R. 22. It was contended that this 
application for execution did not save limitation. 
This contention was overruled, Mookerjee J. 
observed that an application to take a step in 
aid of execution in order that it may be in 
accordance with law must pray for some relief 
which the Court can grant, and then proceeded 
to say that the three prayers which were made 
in the application were such as could be granted 
by the Court on the application then presented 


It was therefore held that the application was a 
step-in-aid of execution and extended the period 
of limitation. 

[G] Before Chunder J. reliance was placed 
on behalf of the jadgment-debtors on certain 
deoision of the Bombay High Court, namely 
Mahomed Bhai v. Dawood Bliai Co., A. I. R 
(25) 1938 Bom. 405 : (i. L. R. (1938) Bom. 708). 
The question, however, which arose for decision 
in that oase was as regards the propriety of 
the application regarded as an application fo^* 
execution. The application suffered from the 
defect that the particulars of the property to be 
attached under o. 21, R. 64 were not specified. 
The case was heard by Engineer J. The learned 
Judge granted an amendment of the application. 
Against his deoision an appeal was taken under 
the Letters Patent which was heard by a Divi¬ 
sion Bench presided over by Beaumont 0. J. 

In dismissing the appeal it was observed that 
the amendment was properly made. It was 
further observed that the application though 
defective was not a mere nullity merely because 
the application did not desoribe the property in 
detail. Relianoe was also plaoed on the oase of 
Gopal Parsharam v. Damodar Janardan, 

A. I. R (36) 1943 Bom. 353 : (210 I. 0. 876). The 
question then before the Court was whether the 
application whioh prayed for rateable distribu¬ 
tion but not againBt the same judgment-debtor 
was one in aooordance with law. The question 
now before us did not arise in that case. Refe¬ 
rence was also made to the oase of Valldbhdas 
Narandas v. Kantilal Q. Parekh, A. I. R. (84) 
1947 Bom. 430 : (49 Bom. L. B. 420). Our atten¬ 
tion was drawn to the observation of Eania J. 
to the effect that the prayer for the issue of a 
notice under o. 21, R. 22 is not a mode of exe- 
cution and is not a relief which a party asks as 
one awarded by the deoree. It is a hurdle whioh 
the decree-holder has to oross before he can get 
the relief awarded by the decree. It asks the 
Court to extend the life of the decree. The 
observations do not touch the question whioh 
are now before us. On the other hand, they 
support the view that the prayer for the issue 
of a notioe under 0. 21, B. 22 oan in oertain 
circumstances be regarded as a step-in-aid of 
execution of a deoree. The observations were 
made in oonneotion with a contention then 
raised that the prayer for issue of a notioe 
under 0. 21, R. 22 was one whioh came 
within the purview of 0. 21, B. 11 (*> W* 

It was this question which was deoided by the 
learned Judge the deoision being that a prayer 
for issue of a notioe as aforesaid was not a re¬ 
lief whioh the decree-holder oan olaim under 
0 . 21, R. 11 (2) (j). The oases relied on on behait 
of the judgment-debtor do not, therefore assisl 
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us in deciding the question with which we have 
to deal. 

[7] In the present case, as already stated, the 
Court did act npon the applications presented 
on behalf of the decree-holder and the Court 
directed issue of the requisite notices in the pro¬ 
ceedings which were taken by the decree-holder. 
For the reasons already given the conclusion 
follows that the proceedings on which reliance 
is placed on behalf of the decree-holder must be 
regarded as steps-in.aid cf execution of the 
decree within Art. 182 (5), Limitation Act, and 
extended the life of the decree. 

[8l Conceding that it is necessary that there 
should be an application for execution and the 
3tep which is relied on by the decree-holder to 
extend the period of limitation, should be taken 
in suoh proceedings for execution before the 
same can be regarded as a step in.aid of execu¬ 
tion, we have-to consider whether in the facts 
of the present case the application whioh was 
filed by the decree-holder on 26th June 1914 was 
an application for execution of the deoree in 
accordance with law. The meaning of the ex¬ 
pression “in accordance with law'* has been 
debated in many oase9 both here and elsewhere. 
Mr. Ghose, appearing for the appellant, referred 
u?, as already stated, to the oase of Saday 
Chandra v. Pares Nath , 36 0. L. J. 82: (A. I. R. 

(9) 1922 Cal. 44). The observations of Mcokerjee 
J. are that an application, even though it be 
deemed so defective as not to be an application 
for execution, must atill be regarded as an ap¬ 
plication made to the proper Court in accor¬ 
dance with law to take some steps-in-aid of 
execution. In a later cas^,.namely, the case of 
Pitambar Janav. Damodar Guchait , 63 Oal. 
661 : (A. 1. R. (13) 1926 Oal. 1077) to whioh Mr. 
Sen appearing for the respondents drew our 
attention the following passage at page 673 is 
relevant: 

"The expression 'in accordance with law* In Art. 
1S2 (5) should be taken to mean that the application 
though defective in some particulars was suoh upon 
which execution could be Issued. If the omissions wero 
such as to make it impossible for the Court to Issue exe¬ 
cution ujwn it, ^ was the case in Asgar Al% v. Tra - 
iloleya Noth Ghose t 17 Oal. 631(F.B.), where the list 
of properties to be attaohed and sold was not supplied 
with the application for exeeution, it should be held 
that such an application is not in accordance with 
law. 


Ia the same case Page J. observed as follows < 
page 678: 

''The true view Is that where an application for 01 
cution in substantial compliance with law h preferr 
to the Court, suoh an application will be effectual 
stay the progress of limitation” 

whether the Court admits or rejects or retun 
the application or allows such application to 1 
amended. All the cases bearing on the point we 
reviewed by Sen J. in the case of Gopal Parth, 
1950 0/63 & 61 


ram v. Damodar Janardan, A. I. n. (30) 1S43 
Bom. 259: (210 i. c. 376). At page 353 the follow¬ 
ing statement of the law is made: 

"Tbe main lest of an application for execution being 
in accordance with law would appear to be whether it 
is possible for the Court to issue execution upon it, that 
is, whether it is within the power of the Court to gram 
tbe kind of relief asked tor, though in the particular 
case the relief may not, on the meri’s, be granted, for 
example, owirg to some finding on facts, not to the 
nature of tbe application itself." 

[9] Bearing the principles 30 enunciated, let 
us see whether the prayers made in the appli¬ 
cation with which we are concerned, satisfy the 
test laid down a’rove. In the present case, the 
mode of execution prayed for was “by attach- 
ment and eale of defendants’ movables a3 per 
list”. No list of movables was however filed 
The question is whether such an application for 
execution is one in accordance with law. 

[ 10 ] The content of an application for execu¬ 
tion is to be found in o. 21 , R. ll ( 2 ), Civil P.C. 
Clause (j) requires tbe statement of the mode 
in which the assistance of the Court is required 
whether (ii) by the attachment and sale, or by 
the sale without attachment, of anyproperty. 
(i) (iii) to (v) are omitted. Rule 12 requires an 
inventory of movables in cases where the judg. 
ment-debtor is not in possession. In such oases, 
the decree-holder is required by the rule to annex 
to his application an inventory of his movables 
with a sufficient description. There is no rule 
requiring the decree holder to annex such an 
inventory of movables when the judgment-debtor 
is in possession. The provisions in o. 91, Rr.43, 
and 45 or 0. 81A relate to the mode of execu¬ 
tion and do not specify the material content of 
an application for execution. The relevant ap¬ 
plication cannot, therefore, be said to be a nul¬ 
lity. The application was no doubt a defective 
one whioh oould have been amended, if recos 
sary, at the appropriate time, that is, after the 
legal representative had shown oause and far¬ 
ther steps in execution were necessary to be 
taken. 

[ 11 ] Mr. Sen appearing foe tbe respondents 
referred us to the case of dfiinf Rafi v. Maula 
Bux, 37 ALL. 527 : (A. I. B. (2) 1915 ALL. 820). 
That oase dealt with an application for execu¬ 
tion direotly coming within 0. 21 , R. 12 , Civil 
P.C. It did not decide the point now before us. 
Tbe oase of Birdhi Chand Dhondiram v. Bado 
Sahtb, A. I. R. (14) 1927 Bom. 52: (9S I. 0. 941), 
to which Mr. Sen referred, merely held that 
0. 21, R. 12 , did not apply to a case where the 
deoree was obtained against the legal represent a. 
tive of the judgment-debtor. In the present ap¬ 
plication there is no express statement whether 
the movables to be attached were in the posses- 
aion of the judgment-debtor or not. If the mov- 
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ables to be attache;! were in the possession of the A. 
judgment-debtor, there is no rule which requires 
the decree-holder to specify these movables. It 
cannot, therefore, be said that the present appli. 
oation is so defective as to render it to be a nul¬ 
lity. Under one conceivable circumstance the 
application would be in compliance with the 
provisions of o. 21, R. 11 (2) (j). That such an 
application is a valid application was decided 
in the case of Nathmal Mathuradas v. Bal- 
krishna Gangalisan, a. 1. R. (2?) I9il Nag 182 : 

(194 I. 0. 64l). 

[121 On all these grounds my conclusion i3 
that the application filed on 26th June 1944 and 
etep3 taken by the decree-holder in that applica¬ 
tion were steps-in-aid of execution in accordance 
with law. Limitation was therefore saved by 
these proceedings. 

[13] Assuming that the application which was 
presented on 2Gth June 19,4 can be regarded as 
a step in aid of execution, a further questioc has 
got to be considered, namely, whether the steps 
taken by the decree.holler in tboso proceedings 
which were directed against one of the heirs of 
the deceased judgment-debtor saved limitation 
as against the rest. 

[u] This question was answered in the affir- 
mativein the cases of Ramanuj Sewak Singh v. 
Hingu Lai, 3 ALL. 517 and Krishnaji Janar- 
dan v. Murranav, 12 Bom. 43, to which our 
attention was drawn on behalf of the appellants. 

The views taken in the above oases have been 
followed in later decisions, (see Rustomjee’e 
Law of Limitation, 5th Edo., p. 1821 where the 
cases are collected). 

[15) The reasons given in the case of Rama ' 
nuj Sewak Singh v. Hingu Lai ,3 ALL. 517, 
wbioh have been followed in later decieion9 
commend themselves to me and the application 
which was filed against one of the legal repre¬ 
sentatives of the deceased judgment-debtor saved 
limitation as against the other legal representa¬ 
tives of the said deceased judgment-debtor. 

[ 1 C] My conclusion, therefore, is that the 
present application for execution is not barred 
by limitation. 

[ 17 ] The result, therefore, is that this appeal 
is allowed. The judgment of this Court as also 
of the first appellate Court are set aside and 
that of the trial Court is restored. The appel¬ 
lant is entitled to her costs in all Courts. The 
hearing fee before ua is assessed at three gold 
mohurs. 

[is] Guha J —I agree. 

D.R.B. Appeal allowed. 


I. R. (37) 19S0 Calcutta 498 (C.N. 186.} 
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The Province of Bengal — Defendant — 
Appellant v. Pawn Kissen Law <t Co.—Plain, 
tiffs —Respondents. 

A. F. 0 D. No. 119 of 1948, D/- 9-6:1950, agiinst 
decree of Arbitrator under S. 19, Defence of India Act, 
Zillah 24 Pargans, D/- 16-3-1948. 

Defence of India Act (1939), S. 19 (1) (e)_Power 

to award interest on price of land acquired —Land 
Acquisition Act (1894), Ss. 23, 28 and 34. 

Under S. 19 (1) (e) the Arbitrator is required only 
to take into consideration the provisions of S. 25, 
Land Acquisition Act. The Arbitrator is not strictly 
bound by the terms of S. 23, Lind Acquisition Act. 

[Para 17] 

When land is acquired under the Defence of India 
Ait the Arbitrator can award interest to the person 
whose land has been acquired, on the price of the land- 
and the interest will run from the date when the land 
is taken possession of till the date on which the Land 
Acquisition Collector draws up the award and makes an 
offer to the person. [Paras 25, 27 & 28] 

Annotation : ('46 Man ) Land Acquisition Aot, S. 28 
N 1 ; S. 34 N. 1. 

Jajneswar Mazumaar, Ant. Govt. Pleader 

—for Appellant. 

Atul Chandra Gupta and Up.-ndra Chandia Malhk 

—for Respondents. 

G. N. Das J.— This appeal is by the Province 
of West BeDgal from a decision of Mr. R. S. Tri- 
vedi, Arbitrator, appointed under S. 19 Defence 
of India Act. and dated 165b March 1948. Premises 
No. SO Ballyguoge Park now numbered as No. 44 
Ironside Road belonged at the relevant time to 
P,an Kissen Law & Co. On 3 5th November 
1944 the aforesaid premises were requisitioned 
by the Government. The sail premises were 
later on acquired by the Government under 
S 75 (A), Defence of India Rules, on 12th April 
1915. Before the Collector the respondents Pran 
Kieeen Law and Co., preferred a claim on 9th 
December 1914. The petition has been marked 
Ex. A In tbit petition the respondents claimed 
a sum of Rs. 2049 per month as c mpensation 
for the lands on account of the requisition made 
by the Government. No agreement was however 
reached between the Government and the clai¬ 
mants as regards the compensation payable for 
the requisition of the land. Accordingly on 2lst 
November 1946 the respondents filed a petition 
before the Collector for reference of the dispute 
to the Arbitrator under S. 19 (l) (e), Defence of 
India Act, hereinafter to be called the Act. In 
this petition the claim of the re-apondents in 
respect of the requisition was laid at Rs. 2750 
per month. The price of the land was claimed at 
rs. 4000 per cottah. Interest was claimed at 
C per cent, per annum. On 14th February 1947 
the Land Acquisition Collector made a reference. 
From this referenoe petition it appears that 
possession was taken on 12th April 1915, the 
requisition having been made on 15th November 
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1944. On 2 lst Febraary 1917 the reference was 
registered as Land Acquisition Case No. 25 of 
1947. On 18tb April 1947 the respindents tiled 
their statement of claim. In that petition the 
respondents claimed Rs. 2750 ter month for the 
period during which th9 property was under 
requisition aud they claimed the price of the 
land at i<s. 4000 per cotta and the value cf the 
boundary wall at Rs. 3750. Interest was claimed 
at 6 per cent, p r annum on the ground of 
unconscionable delay. Oo l5',h December 1947 
the Province of Bengal filed its statement. Ia 
that statement the Province of Bengal stated 
that the fair rent payable from 2itb November 
1944 to 11th April 19)5 would be at the rate of 
Rs. 2019 per month. The value of the land 
acquired was 9tated to be at the rate of Rs 33i5 
per cotta, the total price being slated to be 
Rs. 4 ,£6,627. Ihe price of the boundary wall 
was elated to be us. 37CO. On lith November 
1918 the Land Acquisition Collector purports to 
have made an award. This has been marked as 
Ex. 5 . As the leirned Arbitrator points out this 
was really an offer made by the Collector. On 
16 th Maroh 1948 (sic) the Arbitrator made his 
award. The Arbitrator affirmed the Collector 
in so far as it concerned the compensation to be 
paid during the period of requisition and in res- 
peot of the acquisition of the land. He award¬ 
ed interest at the rate of 6 par cent, par annum 
for a period of two years. His conclusions may 
be summarieed as follows: 

Ront at Rs. 2049 from 24th November 

1944 to Hth April !940 . ...Rj. gq 2 .5 

Price of land at Rs. 3325 ... 488627 

Interest on the Gocind item for 2 years... 58400 


Rs. 654452 

He did not make an order for costs. 

[ 2 ] Against the deoision of the Arbitrator the 
Province of Bengal preferred this appeal contest, 
uig the decnion in so far as it awarded interest 
in favour of the respondents. There was a oross- 
objeotion by the respondents. In the grounds of 
orOBs-objeotion the cross-objectors claimed in- 
terest at 6 per cent, per annum. They also 

u- ,m 1 .7 1S f ef0r ? ! b “ Arbil '»<°'- They also 
claimed the value of the 00 m pound wall which 

was refused by the Arbitrator. The memo of 

oro8s.objeot.on was valued at r 9 . asooo. It has 

been stated before us that this enm represents 

interest at 8 per cent, per annum on the sum of 

Bs. 4,86,627 for a period of 9 months till mh 
January 1948 . 


[81 The pnnoipal question whioh arises in thi 
appeal and m the orosa-objeotion conoerns th< 
interest, if any, payable on the price of the land 
There are two subsidiary questions, viz., i 
interest 10 payable, at what rate interest is to b. 
paid and secondly for what period. 


LiJ I shall deal with the first part of the que-. 
tion, viz., whether interest is payable on the price 
of the land which wa 3 acquire. The learn d 
Assistant Givernment Pleader who ba» ap¬ 
peared in support of the appeal has contended 
that interest is nit payable at all. His ar<m- 
rnent in shirt is that compensation is payable 
under the Act ou the principle embodied in 
s. 19 ( 1 ) (e) of the Aot. Section 19 (i) ( e ) merely 
attracts s. 23 ( 1 ), Land Acquisition Act 1391 
Seotion 23 (l). Land Acquisition Act. does not pro’ 
vide for payment of interest on the sum award 
ed as compensation. The payment of interest on 
the sum awarded under the Land Acquisition 
Aot is provided for in 8 s. 23 and 34 . These ss' 
tions have not been expressly made applicable 
to requisitions or acquisitions under the Defence 
of India Rules. In support of his submission he 
has referred us to a deoision of the M a d ra3 
High Court in the oase of Associated Oil Mills 
Ltdj Katpadi v. Provincial Government of 

L 5 J 60 far as this Court is concerned there is 
no deoision wh.cb expressly covers the point. 
We have, therefore, to construe s. 19 of the 
and to see whether that eeciion debars the Arbi 
rator from awarding interest on the price of 
the land m case of acquisition. Section 299 ( 2 ) 
Government of Lidia Aot, 4935 . lays down that 
any law authorising compulsory acquisition of 
land must provide 'for the payment of com 
pension for the property acquired", and "either 
fix the amount of compensation or specify the 

LTetor^" a lh9 ““ iD WblCh il i9 »o 

[63 Seotion 19, Defence of India Aot, aocord 
.ugly made necessary provisions for spying 
the price on whioh the compensation has to bl 

[7] Seotion 19(1) (a) provides for payment of 
compensation in terms of an agreement which 
may be reached between the Government and 
the person whose land has been acquired “ 

[8] Seotion 19 ( 1 ) (b) provides that where no 

auob agreement oan be reached, the Centra? 
Government shall appoint an Arbitrator who 
possesses requisite qualifications. ho 

[9] Seotion 19 ( 1 ) ( 0 ) provides for the appoint 

ZLV— iB — WCi 

the fair amount of compensation to 'be dS?”* 

“the'ivhu e0 Ji°? 19 (I) (e) then s‘at»3: 1 • 

,,0n A “' 1891 80 
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ixble, (ii) whether the acquisition is of a permanent or 
iiniparary character.” 

: 12 ] Section 19 ( 2 ) confers on the Central 
Government the power to make rules for carry- 
:ng into effect the provisions of the Act. 

[ 1 ?] p, is apparent that the fixation of the 
amount of compensation to be paid in case of 
s'-quisition whether permanent or temporary is 
r. matter entirely within the jurisdiction of the 
-Arbitrator. 

iul As already pointed out the contention of 
the appellant is that the true intent of S. 19(l) (e) 
•j to limit the amount of compensation payable 
under the Act to the amount of compensation 
which is payable under S. 23 (l), Land Acquisi¬ 
tion Act, 1694, so far as the same may be appli¬ 
cable. 

1153 Section 23 ( 1 ‘, Land Acquisition Act, 
provides for payment of compensation in respect 
af the market value of the land, damages 
-sustained by reason o' severance or injurious 
iffecions of other properties of the person 
whose land has been acquired or on account of 
necessary change of residence or of business or 
diminution of profits. 

[16] It is, therefore, contended that payment 
of interest on the price of land acquired is not 
ta item which can be paid under 3.19 0) (t) of 

tbe Act. . 

[ 11 ] The opening words of S. 19 U) make it 

abundantly clear that 6. 19 0) (e) merely 
stated the principles which the Court has to 
'onsider in assessing the amount of compensa- 
>-32 to be paid. Section 19 (i) (e) requires the 
Arbitrator “to have regard’’ to the provisions 
-rff -s »3 (l), Land Acquisition Act. This 
-requirement only implies that the provisions of 
•ieS'Land Acquisition Act must be taken into 
consideration. It does not mean that the Arbi¬ 
trator is strictly bound by the terms of S. 23 (l), 

Land Acquisition Act. 

[ 18 ] Mr. Gupta appearing for the respon- 

-dents drew our attention to the case of Ryots 
jf Garabandho v. Zamndar of Parlaki- 
»udi, 70 I. A. 129 at p. 163 : (a. I. R. (so) 

- 9/3 P 0 164 ) Where a similar expression which 
a to be found in S. 16S ( 2 ), Madras Estates 
"Z/and Act, 1308, came to be discussed. In that 
-ase under 8. 164, Madras Estates Land Act 
1909 Record of Rights had to be prepared and 
*he Revenue Officer was to settle fair and 
equitable rent. Section 163 provided that in 
Sbttlirg such rents the Collector shall presume, 
rmless the contrary is proved, that the existing 
'-ntoc rate of rent is fair and equitable and 
-ball have regard to the provisions of toe Act 
lot determining rates of rents payable by 
-aijate. The Board of Revenue affirmed a 
decision of the Revenue Officer enhancing the 


rent by 37although 8. 32 of the Act limited 
the enhancement of rent to 12 $%. It was con. 
tended that in fixing the fair and equitable 
rent, due regard to the provisions of the Act 
has not been paid. A question, therefore, arose 
a3 to the meaning of the expression 'having 
regard to the provisions of the Act.’ The Judi¬ 
cial Committee observed that the primary duty 
of the Revenue Officer was to fix a fair and 
equitable rent and though he may be guided by 
the provisions underlying Chap. 31 of the Act 
in fixing the fair and equitable rent, he is not 
strictly bound by those provisions. 

[19] In my opinion S. 19 (l) (e) of the Act 
has not taken away the power of the Arbitrator 
to fix the fair amoant of compensation to which 
the owner was entitled in case of acquisition 
under the Defence of India Rules. In the case 
of Province oj Bengal v. Board of Trustees of 
the Improvement of Calcutta, 50 c. w. N. 825 : 
(A. I. R. (33) 1946 cal. 416), it wa9 stated that 
the principle of compensation to be paid under 
S. 19 (l) (e) of the Act is that the amount of 
compensation must be tested by the loss to the 
owner. We have, therefore, to find out what was 
the Ios3 to the owner by reason of the acquisi- 


in of the land. 

[20l The question whether in case of statu- 
ry a*quisition the person whose land is 
quired is entitled to interest on the price of 
e land is dealt with in Cripps on Compensa- 
m, Edn. 7 at p. 196. The learned author states 
at'ordinary rules as to payment of interest on 
xebase money apply when lands are acquired 
ider statutory powers. The Statute Law in 
is country as regards interest to be paid on 
rchase money is contained in 8. 65 ( 4 ) (b), 
P. Act, which states that in tte absence of 
i agreement to the contrary, interest has to 
paid on the purchase money from the date 
i which possession has been delivered in cases 
aere ownership has passed to the purchaser, 
i the case of Inglewood Pulp and Paper Lo. 
I J. v. Hew Brunswick Electric Power Com- 
ission, 1928 A. C. 492 at p. 498: (A. I. B. (15) 
28 P- C. 297), it is observed as follows: 

••It is now well established that on a cont.aflt or 
le and purchase of land it is the practice to require 

,iDt has also been extended to cases under the Lan 

auses Consolidation Act, 1845 .. • • aistineulsh- 
Their Lordships see no good reason for distingnis^ 

e the present case from such caste. It 

g , expropriation under the Ac* In ■ q«£f « no. 
lected for private Rain, but tot U* 8 depriT ed 
iblic at large, but for all that the owcer u 
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individuals of property without compensation unless 
the intention to do so is made quite clear. The statute 
in the present ease contains nothing whioh indicates such 
an intention, The right to receive interest takes the 
place ol the right to retain possession and is within 
the rule.” 

[si] As 1 have alceady discussed no such 
contrary intention can be spelled out of S. 13 (l) 
(e) of the Act. The fact that Ss. 38 and 34. Land 
Acquisition Act. were not made expressly ap¬ 
plicable does not also indicate a contrary inten¬ 
tion. The Act merely laid down the principles 
to be observed in fixing the amount of compen- 
eation to be paid. 

[ 22 ] In my opinion a person whose land has 
been acquired under the Act is entitled to receive 
the full compensation for the loss of his pro¬ 
perty. The plainest principle of justice requires 
that the acquirer should not retain the price of 
the land and the use thereof without paying to 
the person whose land has been aoquired com¬ 
pensation in the shape of interest on the price of 
the land. This i9 fully supported by the follow¬ 
ing observations of Lord Shaw in the case of 
Ratanlal Cioonilal v. Municipal Commissioner 
for the Ci'y of Bombay, 45 I. A 233 at p. 215 : 
(A.I-R. (6) 1918 P. C. 129) to which our attention 
has been drawn by Mr. Gupta appearing for the 
respondents. The observation runs thus : 

"Their Lordships are of opinion that the right to 
interest depends upon the following broad and clear 
consideration. Unless there be something in the 
contract of parties which neoessarily imports other¬ 
wise, the date when one party enters into possession of 
the property of another is the proper date from which 
interest on the unpaid price should run. On the one 
hand, the new owner has possession, use and fruits, 
on the other, the former owner, partiog with these has 
interest on the price. This is sound In principle, and 
authority fully warrants it." 

[23] The deoision in Associated Oil Mills, 
Ltd., Karpadi v. Provincial Govt, of Madras, 
I-L.R. (1948) Mad. 667:(A.I.R (36) 1948 Mad. 25G) 
oited above is distinguishable on faota. That 
was a oase of temporary acquisition and not one 
of permanent acquisition. In such a case the 
ownership in the property does not piss. The 
owner merely gets compensation for the loss of 
income. It is no doubt true that their Lordships 
of the Madras High Court interpreted S. 19 (l) 
(e) of the Aot, as limiting the power of the 
Arbitrator to award compensation only in ac. 
oordance with the provisions of s. 23 (l), Land 
Acquisition Act. For reasons which we have 
already given we respectfully dissent from the 
view so taken by the Madras High Court. 

[24] The learned Assistant Government Plea¬ 
der also relied on the oase of Eeshab Chandra 
v. Governor General in Counoil, 49 o. w. n. 
218 : (A.I.R. (32) 1945 Oal. 294). There the ques- 
tion arose whether under S. 19 of the Aot, the 
Arbitrator was justified in awarding compensa¬ 


tion for the price of moveables. Akram 
Blank JJ. overruled the claim on the short 
ground that S. 19 merely speaks of compensation 
for the land, the word land obviously Dot in¬ 
cluding ‘moveables. This decision doe3 not 
throw any light on the present question. Thfc 
learned Assistant Government Pleader al3c 
referred us to the following observation of 
Mitter J. in the case of Pashupaty Roy v. Tht 
Province of Bengal, 53 C \Y. N. 732 at p. 795. • 
U.I B. (35) 194S Cal. 195) : 

"Clause (e) saya that the provisions of S. 23(1).. 
Laud Acquisition Act, may only be utilised fer tfc.v 
purpose of assessing compensation of the property." 

This observation was not relevant for the pur¬ 
poses of the decision and has to be read in ih& 
light of the facts of that case. To me it seems, 
that the observation is obiter. 

[25] The aforesaid discussion leads me to the;, 
conclusion that interest on the value of the laud; 
acquired under the Defence of India Act mayl 
be awarded by the Arbitrator. The view taken 1 
by the Arbitrator in the present case awarding, 
such interest cannot therefore be assailed. 

[2G] The next question is what 1 is the rate of 
interest to be paid in the facts of the present 
case. In the petition of a claim filed by the 
respondents before the Land Acquisition Collec¬ 
tor (Ex. A.) the respondents claimed rent at the 
net annual return at 6 per cent. The rent, 
awarded by the Collector and the Arbitrator as- 
compensation is Rs. 2049 per month which worka- 
out at about 5 per cent, on the value of the land. 
Viz. R3. 4,86,627. 

[27] In my opinion in the facts of the present 
oase interest should be awarded at the rate of 
6 per oent. per annum on the said »um of 
rs. 4,86,627. This brings us to the question as to 
the period for whioh such interest may be paid. 
It is not disputed that interest will run from 
12 th April 1915, when the land was taken posses- 
sion of. The dispute is as regards the outside 
limit. In the Court below the respondents 
claimed interest till 14th January 1948. In the 
memo of cross-objeotion tbe claim for interest 
has been laid at rs. 26,030. ThiB sum, we are told, 
represents interest on the said sum of Re. 4,86,62? 
at 6 p.o.p.a. down to I4tb January 1948. It ap* 
pears from Ex. 5 that tbe Land Acquisition. 
Collector drew up an award on that date. The 
Arbitrator pointed out that the Collector mads 
an offer on 14th January 1948. The sum award, 
ed by the Land Acquisition Collector in reapeok 
of the period under requisition and the price of: 
the land after acquisition was affirmed by it* 
Arbitrator. No appeal has been taken to this- 
Court in so far as these amounts are concerned. 
The Aot does not provide for deposit in Courk 
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of the sum awarded. It the respondents had been 
so minded they could have obtained payment of 
the sum 


[ 28 ] Having regard to all these facts and cir¬ 
cumstances interest at the rate of 5 p. c. p. a. 
|on the term of R9 4,66,627 would be payable in 
this oase. from 12th April 1915 to 14th January 
1948. 

[29] It remains for us to consider the question 
as regards the value of the boundary wall. The 
Arbitrator gave certain ressons for disallowing 
the claim of the respondents. It appears, how- 
ever, that in the statement male by the Collec¬ 
tor under 8. 19 (l) (d) the Collector stated that 
Rs. 3700 was the fair value of the boundary wall. 
The respondents accepted this figure as the 
value of the wall. In these circumstances there 
was no justification for rejecting this part of the 
claim. The respondents will, therefore, be en- 
tillod to the sum of Rs. 3700 as the price of the 
boundary wall.* 


[30] No interest on Rs. 3700 was olaimed in 
argument. It is, therefore, disillowed. The res¬ 
pondents also did not press for costs of the Court 
below. This is, therefore, disallowed. 


[31] It is no longer disputed before us that 
the shares of the partners of the firm of Pran 
Kissen Law k Co., are correotly set out at p. 4, 
Part 11 of the paper book. The share of Naren- 
dra Nath Law is, therefore, $;h in the acquired 
land. On 16 th February i960 Narendra Nath 
Law filed a petition in this Court supported by 
the affidavit of Madhu Sudan Roy his Secretary 
sworn on 16th February 1950. In that petition 
Narendra Nath Law stated that he would re¬ 
ceive rs. 62,106*8-0 in full satisfaction of all his 
claims in respect of his $tb share in the acquired 
premises, that is No. 30 Ballaygunge Park. 

[32] In view of this petition the benefit of the 
cress-objection or of the Arbitrator’s award in 
so far as he is concerned must be limited to the 
said sum of Rs. 62.0C6-8-0. %th share of the 
compensation money as stated above that is, 
Rs. 4,96.630-4-l9gds. 2 kara would be paid to the 
persons named in items 1 (b) to 1 (i) on p. 4, 
Part ll of the paper book in the shares mention¬ 
ed against their names. Narendra Nath Law 
would be entitled only to Rs. 62 , 006-8 0. The 
order of the Arbitrator would be varied accord¬ 
ingly. 

[ 33 ] The result, therefore, is that the award 
in so far as the respondents other than N. N- 
Law are concerned should be for the following 
amounts : 

Loss of income from 
24th November 1944 to 
11th April 1915 RS. 9425 
less Re. 1178 in N. N. 


Law’s Jth share, that 
is, Rs. 

The price of the land 
acquired Rs. 486.627 less 
RS. 60,829-0 0 in N. N. 
Law’s i'b share, i. e., 
Rs. 

Interest at 5 p. c. 
p. a. on the said sum 
of RS. 4,86,627 lees 
RS. 60,828 6 0 in N. N. 
Law’s $th share i. e., 
RS. 4,25,799 10-0 from 
12th April 1946 to 14th 
January 1949 Rs. 

Price of the wall 
RS. 3700 less RS. 462-8-0 
in N. N. Law’s ith share 
Rs. 


1.1. R. 

8246-14-0, 

4 25,793.10 0. 

68.547-4-19 gds. 2 kara. 

3217 8-0. 


Total RS. 4,95,830 4-19 gds. 2 kara. 

[ 14 ] As regards the costs of the appeal and 
of the cross objection we direct that the appel¬ 
lant mii3t pay to the cros3-objector9 that is the 
persons named in items 1 (b) to 1 (i) as aforesaid 
costs of the appeal. 

[ 35 ] There will be no order for costs in the 
cross-objection. 

[ 39 ] The sums which I have directed to be 
paid to the different respondents must be paid 
by the end of August 1950. 

[37] The appeal and the cro3S-objection are 
disposed of a? above. 

[ 38 ] Guha J.—I agree. 

n h Order accordingly. 


A. I- R. (31) 1950 Caloutta 502 [C. N. 187.] 
G. N. Da3 and K. C. Das Gopta JJ. 
Esrali Molla and others — Petitioners v. 
Adhir Kumar Saha and others — Opposite 


°arty. 

Civil Rule No. 1639 of 1949. D/• 14-12-1949. 

Debt Laws-Bengal Money-lenders Act (X [10] 
1940), S. 34 (1) (a) and (b) - Suit for recovery of 
oortgage loan as money claim — Suit not framed 
inder O- 34, Civ.l P. C. - Relief by way of instal* 
nents - Civil P. C. (1909), O. 34. 

Tbe expression "to which the provision! of O. 84, 
Jch. 1. Civil P. C , 1903 apply" in S. 34 (DM 
lea 'suits’ and not 'loans ■ This interpretation would 
nable tbe debtor to have relief by way of ‘“stalmeots 
Q all cases of mortgage loans irrespective of tbe qnes 
Ion whether the mortgagee is seeking to cnforoe^his 

lecurity or not. 1 , 

Hence, although the ban is on a mortgage and the 
mortgagee does not enforce his Bounty but 3063 “ 
recovery of loan in the ordinary way and not by resort 
to the provisions of O. 34. the borrower may olaim 
relief under S. 34 (1) (b) (i) where the claim has not 
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been decreed or under S. 34 (1) (b) (ii) where the claim 
Jja; been decreed provided the loan was a pre-Act loan 

[Para 5] 

Fart Prosanna Mukherjee — for Petitioners. 

S'llyt Priya Ghose — for Opposite Pirtiee. 


G. N. Oas J.—This application in revision i3 
ftt the instance of certain mjrtgagees. The mort¬ 
gage loan wa3 taken on 13th August 1932. The 
mortgagees instituted a suit for recovery of the 
sum due on the mortgage treating the claim as 
one for recovery of money and not as a claim 
for enforcement of the security. The suit was, 
therefore, not framed in terms of 0 . 34, Civil P. C. 
Toe deoree was put into execution when the 
judgment-debtors made an application under 
S. 34 (l) (b) and 3. 36, Bengal Money-lenders 
Act. The decree-holders raised certain preli¬ 
minary objections to the maintainability of the 
application. One of the objections with which 
we are now conoerned related to the prayer of 
the judgment-debtors for instalments under 
■9 34 (l) (b), Bengal Money-lenders Act. 

[il The learned Subordinate Judge ha3refused 
to re-open the deoree under S 36, Bengal Money¬ 
lenders Act, on the ground that the decree doe3 
not contravene the provisions of S. 30 of the 
Act. The learned Subordinate Judge has however 
made a preliminary order in favour of the jndg- 
raent-debtors under S. 34 (l) (b) (ii), Bengal 
Money-lenders Act. 

[3] In tbi9 rale Mr. Makherjee, appearing 
for the petitioners contends that S. 34 (l) (b), 
Bengal Money-lenders Aot, has no application 
as the loan was one on mortgage and S3 such 
was one to which the provisions of o. 94, Civil 
P. 0., would apply and the remedy of the jndg 
ment-debtors was to make an application under 
6- 31 (l) (a) for instalments at the time of the 


passing of the preliminary deoree. The question, 
therefore, is whether 8. 34 (ll (a) is attracted to 
the fads of this caso. The material portion of 
S 3i (i) (a) states : 

“Notwithstanding anything contained in any law for 
tho time being in force, or In any agreement, the 
■Court shall 

(a) in suits in respect of loans to which the pro¬ 
visions ol 0. 34. Sob. 1, Civil P. 0.1908, apply, on the 
application of the defendant, and after hearing the 

P’ 5 '? 11 , 3 . Qt ‘he time of the passing of the 

preliminary deoroe under R. 9 or R. 4 of the said 
Otdor give certain directions (or passing a deoree 
direoting this amount of the decree to b» payable | Q 
instalments as specified therein." 

The question is whether the words ‘‘to which the 
provisions of o. 34, soh. 1 , Civil P. 0. 1908 
apply” qualify the word 'loan’ or ‘suit’.' 
Literally this expression may be said to qualify 
the word 'loan* but having regwd to the fact 
that the application has to be made at the time 
ol the passing of the preliminary deoree under 
B. -2 or R. 4 such an interpretation would make 

34 (l) (a) inapplicable to the suits for reoovery 


of loan due on mortgages, where the mortgagee 
does not proceed to enforce bis security under 
O. 34. Section 31 (l) (b) would on the petitioner’s 
interpretation entitle the borrower in case of 
only unsecured loans contracted before the pas¬ 
sing of the Act to get instalments where the 
lender sues merely for recovery of the loan. The 
interpretation suggested above would thus result 
in an anomaly, and leave the mortgagors at the 
mercy of the mortgagees. 

[ 4 ] In my opioion a fair construction of 
S. 34 ( 1 ) (a) is to bold that the expression ‘‘to 
which the provisions of 0 - 34, Sch 1 , Civil P C..J 
1903, apply” qualifies ‘suits.* Thi3 is in con¬ 
sonance with the facts that order 34 refers to 
procedure in mortgage suit. Whsn the Legis¬ 
lature used the expression "to which the pro¬ 
visions of 0. 34, Sob. l, Civil P. C. 1908, apply" 
they were contemplating 'suits’ and not 'loan.’ 
Tbis interpretation would enable the debtor to 
have relief by way of instalments in all oases of 
mortgage loan irrespective of the question 
whether th9 mortgagee is seeking to enforce 
his security or not Toa Bengal M mey-lenders 
Aot was iutended to give relief to debtors. A 
liberal construction of 8. 94 should, therefore.be 
put upon the expression referred to above. 

[5] The conclusion, therefore, follows that 

although the loan is on a mortgage and the mort¬ 
gagee does not enforce his seourity but sues for 
recovery of loan in the ordinary way and not by 
resort to the provisions of 0. 34 the borrower 
may olaim relief under S 34 (l) (b) (i) where 
the olaim his not been deoceed or (ii) where the 1 
olaim has been decroed provided the loan wa3 a 1 , 
pre Aot loan. The present oase, therefore, is! 
covered by s. 34 ( 1 ) (b) (ii) of the Aot. ' 

[6] The contention raised on behalf of the 
petitioner must, therefore, be overruled. 

(7l The Rule 13 accordingly discharged but 
there will be no order as to costs. 

[8] K. C. Das Gupta J.— I agree. 

K.S. Rule discharged. 

A. I. R. (37) 1950 Calcutta 603 [C. N. 188.] 

G. N. Da8 J. 

Sm. Nagendra Bala Hore and another — 
Defendants — Petitioners v. Sree Sree Istoar 
Dakhina Kalimata Thtkur — Plaintiff — Op- 
posits Party. 

Civil Revn. No. 277 of 1949, D/- 13-9-1949. 

(a) Houses and Rents — West Bengal Premises 
Rent Control (Temporary Provisions) Act 
(XXXVIII (38) oi 1948), Sections 12 and 18—‘Date 
oS commencement of Act* meaning oi — Costs of 
ejectment proceedings not deposited within one 
month of ejectment order —Effect. 

An order was made on 24-8-1948 under S 41. pro- 
aidenoy Small Cause Courts Aot, against a tenant. After 
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the coming into force of the West Bengal Act XXXVIII 
(38) of 1949 on 1-12-1948, the tenantapplied under S.18 
of that Actallegiug that he had tendered the costs of 
the ejectment proceedings to the landlord on 27 12-1948 
and on the refusal by the landlord to accept the game 
deposited the amount in Court on 14-1-1949: 

Held that in view of S. 12 (1) (b) the tender as 
alleged coupled with the deposit did not satisfy the 
requirements of the statute. The expression ‘date of 
commencement of the Act’ in.S. 12 must in the light 
of S. 18, be considered to mean the date when decree 
or order for possession is made on an earlier date. Hence 
the payments or deposits contemplated by S. 12 of the 
Act must be made with n one month of the date when 
the decree or order for po secsion is made. N) relief 
could, therefore, bs given to the tenant under S-18 read 
with S. 12 of the Act. [Paras 4, 10 and 13] 

(b) Houses and Rents — West Bengal Premises 
Rent Control (Temporary Provisions) Act 
(XXXVIII [38] of 1948), Ss 11 and 12-Eiiect oi. 

Tbe effect of Ss. 11 and 12 is that the tenant will 
have protection against eviction (1) if he pay6 rent to 
the full exteot allowable under the Act within the 
prescribed period; (2) if be pays all arrears of rent to the 
full extent allowable under the Act “within one mooth 
of the date of the commencement of the Act” and also 
pays interest at the rate of 6) per cent, on the arrears 
of rent which is the subject of a suit or proceeding be¬ 
fore ft Court or of any decree or order of a Court as also 
such costs as the Court may award; (3) if there has 
been an increase of rent by the Controller he pajs the 
increased rent wi'.hin one month of the date specific! 
by the Controller or of the date of the order of the 
Controller, as the case may be [Para 9] 

(c) Interpretation oi Statutes — Plain construc¬ 
tion. 

If the words of tbe statute are plain the Court has to 
accept the plain meaning of the words used by the 
Legislature. The argument ah \nconvtn\tnt\ is only 
admissible in construction where the meaning of the 
statute :e obscure. Where tbe languige iseiplicit its con- 
eequencea arc for Parliament and not for the Courts to 
consider. (Para 10] 

Annotation’. (’50-Com.) Civil P. C., Pre, N. 7. 

(d) Houses and Rents — West Bengal Premises 
Rent Control (Temporary Provisions) Act 
(XXXVIII [38] oi 1948), S 18 —Effect of. 

The effect of S. 18 of the Act Is obviously to give the 
Act a retrospective operation for the limited purpose 
of rescinding or varying a decree or order for possession 
passed before 1st Decembtr 1948, which is the date of 
tbe commencement of the Act. To lest whether the 
decree or order for possession is to be rescinded or varied 
the Act is to be deemed to be in operation when the 
decree or order for possession was made. The suit or 
proceeding for possession must also be deemed to bs 
alive on the date when the decree or order for possession 
was made and it must ba seen whether the (kart 
would have made the decree or order for possefsion on 
that date if the Aot was then in force. (Para 7] 

The different provisions of the Act show that the 
Act was drafted with a view mainly to its having pro¬ 
spective operation. Se:tion 18 was inserted without 
adequate consideration of tbe incongruities which would 
arise and has failed in its object. [Paras 11 & 13] 

Diptendra Mohan Ghou —for Petitioners. 

A\wba Char an Mukherjcc—lor Opposite Party. 

Order. —Tbi3 rule was obtained by tbe peti- 
tioners who are tenants against an order dated 
1 st February 1949 passed by Mr. M. Mukherji, 
learned Judge, Court of Small Causes, Calcutta, 


6 th Bench, rejecting an application under S. 18, 
West Bengal Premises Rent Control (Tempo, 
rary Provisions) Act (xxxvm [38] of 1948). 

[ 2 ] The case of tbe petitioners is that their 
predecessor was a tenant in respect of premises 
No. 39/4B Baghbazar Street. The landlord served 
a notice to quit under S. 106, T. P. Act, and 
started proceedings under s. 41, Presidency 
Small Cause Courts Act on the ground of default. 
The petitioners filed written statements disputing 
the faot that they were defaulters. On 24th August 
1948 an order was made under S 41, Presidency 
Small Cause Courts Act. It appears that the 
petitioners deposited the arrears up to July 1948. 
It is alleged that since the passing of the order 
under 8. 41 they are depositing rent before the 
Rent Controller. On 1 st December 1948 the West 
Bengal Premises Rent Control (Temporary Pro¬ 
visions) Act (xxxvm [38] of 1948) came into 
force. On 7th January 1949 the petitioners made 
an application under S. 18 of tbe said Act. It i9 
alleged by the petitioners that they tendered tbe 
oosts of the ejeotment proceedings to the land¬ 
lord cn 27th December 1948 and on the refusal 
by the landlord to accept the same deposited 
the amount in Court on 14th January 1949. On 
1 st February 1949 tbe learned Small Cause Court 
Judge rejected their application under S. 18 of 
the Act on the ground that the costs were not 
deposited within time. No finding was arrived 
at as regards the allegation of tender. The 
tenants moved this Court and obtained this- 


Rule. 

[3] Mr. Diptendra Mohan Gh030 appearing 
for the petitioners contended that the tender on 
27th December 1918 followed by a deposit on 
14th January 1949 was sufficient compliance 
with the provisions of 8. 12 (l) (b) of the said 
Aot. Mr. Apurba Charan Mukherji appearing 
for the opposite party contended that the afore¬ 
said tender, even if true, was not sufficient 
compliance with the statute. He also contended 
that S. 19, West Bengal Premises Rent Control 
Act cannot be invoked by the petitioners. He 
also contended that interest on arrears of rent 
wa9 not paid as required by S 12 (l) (b) of the 


\ct. 

[ 4 ] In my view of S 12 (1) (b) the tender as 
sieged coupled with tbe deposit did not satisfy, 
;he requirements of the Statute. 

[ 5 ] The question as to how far S. 18 , West 
Bengal Premises Rent Control (Temporary 
Provisions) Aot, hereinafter called tbe Act, 
helps the tenants, i9 one of some difficulty. 

[6] Seotion 18 ruus as follows: 

‘ Where any deoree or order for the recovery of 
possession of any premises ha* been made, before the 
late of commencement of this Act but the posEO:8 o 
such premises has not been recovered from the tenant 
by the execution of such decree or order, the Court o* 
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which the decree or order was made may, it it Is of 
opinion that the decree or order would not have been 
made if this Act bad been in operation at the date of 
the makiDg of the decree or order, rescind or vary the 
decree or order in such manner as the Court may think 
fit for the purpose of giving effect to the provisions of 
this Act. 11 

[7] The effect of s. 18 of the Act ie obviously to 
give the Aci a retrospective operation for the 
limited purpose of rescinding or varying a 
decree or order for possession pissed before 1st 
December 194$ which is the date of the com¬ 
mencement of the Act To test whether the 
decree or order for possession is to be rescind- 
ed or varied the Act ie to be deemed to be in 
operation when ths decree or order for posses¬ 
sion was made The suit or proceeding for 
pos3es8ion must also be deemed to be alive on 
jtho date when the decree or order for possession 
was made and we are to see whether the Coart 
would have made the decree or order for posses¬ 
sion on that date if the Act wa3 then in force. 
This requires ^ consideration of the other provi¬ 
sions contained in the Aot. 

[8] Section 11 of the Act provides that no 
decree or order for possession can be made if the 
tenant pays the full rent allowable by the Act 
and performs the conditions of the tenanoy 
subject however to the qualifications stated in 
the proviso. 

[9] Section 12 (l) then provides that the 
benefit of S. 11 can be availed of by the tenant 
if be complies with els. (a) (b) and (o) thereof. 
These clauses are conjunctive as appears from 
the use of the word 'and 1 in between these 
clauses. The effect of ss. ll and 12 is that the 
tenant will have pro!eotnn against eviction (l) 
if he pays rent to the full extent allowable under 
the Aot within the prescribed period; (s) if he pays 
all arrears of rent to the full extent allowable 
under the Act 'within one month of the date of 
the commencement of the Act” and also pays 
interest at the rate of per cent, on the arrears 
of rent whioh is the subject of a suit or proceed, 
mgs before a Court or of any decree or order of 
a Court as also such costs as the Court may 
award ; (9) if there has been an increase of rent 
by the Controller he pays the increased rent 
withiu one month of the date specified by the 
Controller or of the date of the order of the 
Controller as the oase may be. 

[ 10 ] We have already stated that the effect 
of fl. 18 is that the Act is to be assumed to be in 
operation on the date of the passing of the 
decree or order for possession. This necessarily 
connotes that the Act has commenocd to operate 
on the ea d date. The expression 'date of com¬ 
mencement of the Act’ in 8. is must therefore 
be considered to mean the date when the deoree 
or order for possession is made or an earlier 


date. If this is the correct position then the : 
payments or deposits contemplated by 3. 12 of: 
tbe Act must be made within one month of the. 
aforesaid date, that is, the date when the decree 
or order for possession is made. It is true that- 
this interpretation may lead to the conclusion 
that S. 13 would be unworkable in a large 
majority of cases. Mr. Panchanan Ghose who 
appeared in a similar case before me, contend¬ 
ed that tbe Court ehould shrink fiotn a construc¬ 
tion which would render S. 18 futile. This is 
quite true but if the words of the statute are 
plain the Court has to accept the plain meaning 
of the words used by the Legislature. The argu¬ 
ment ab inconvenicnti is only admissible in 
construction where the meaning of the statute is 
obscure. Where the language is explioit, its 
consequences are for Parliament and not for the 
Courts to consider. (Craies on Statute Law, 
E3n. 4, p. 87). To the same effect are the obser- 
vatioas made by Jervis C. J., in the case of 
Abiev v. Dale, (1851) 20 L. J. C. P. 233 at p. 235: 
(87 R. R. 6=7) : 

"Where the words used are plain and unambiguous, 
Courts are bound to construe them in Iheir ordinary 
sense even though it does lead to an absurdity or mani¬ 
fest injustice." 

I am not unmindful of the rule enunoiated by 
Lord Hobhouse in Simms v. Registrar of Pro¬ 
bates, 1900 A. C. 323 at p. 335 : (69 L. J. P. 0. 
oi): 

"Whore there are two meanings each adequately 
satisfying tbe meaning (of a statute) and great harsh¬ 
ness is produced by one of them, that has legitimate 
influence in inclining the mind to the other." 

It is true that if the words used are ambiguous 
and susceptible of a narrower and wider mean¬ 
ing the Court would adopt the one or the other 
in order to give effect to the intention of tbe 
Legislature. But in the present case, as I have 
already stated, we have not to give the words 
‘commencement of the Act’ its plain interpre- 
tation. We cannot oonstrue the said expression 
in two different senses while applying B. 13 read 
with S. 12 of the Aot. 

[ill There are other difficulties in applying 
S. 18 of the Act and to fit it in with cases which 
were disposed of sometime before 1st December 
1918. Tuis would appear if we refer to S. 12 ( 3 ) 
of the Aot which lays down that if the tenant 
fails to pay or deposit tbe rent due after the 
commencement of the Act for three consecutive 
months the interest of the tenant shall ipso 
facto oease and he shall no longer be deemed 
to be a tenant. Thus in a case where the tenant 
falls to pay his rent for three months after the 
passing of the deoree or order for possession 
and before let December 1918 the tenant would 
on the meaning to te put on the words 'com¬ 
mencement of the Act' be a trespasser and no 
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relief can be given to him under s. 13 of the 
Act. The same difficulty arises in applying 8 .17 
which requires the Court to decide if there is 
sufficient cauee for proceeding with the suit or 
proceedings for recovery of possession. This has 
to be done at the first hearing of the suit or as 
soon A3 there may be thereafter. The draftsman 
was oblivious of the faot that the Act may 
operate to suits pending on the original side of 
this Court where there is no suoh procedure as 
the first hearing of the suit. The expression 
'first hearing of the suit' is to be found in 0 13, 
B l and o. 15, Civil P. C , and was explained 
by the Judicial Committee of the Privy Council 
in the case of Gopiki Raman v. Alai Singh, 66 
I. A 119 : (A. I. B. (16) 1929 P. 0. 99). to mean 
the framing of issues. If S. 18 has the effect of 
resuscitating the suit to the date when the decree 
or order for possession was made the expression 
‘first hearing of the suit’ would be wholly inap. 
iropriate at that stage The resume of the 
different provisions of the Act shows that the 
Act wa3 drafted with a view mainly to its having 
prospective operation Section 18 was inserted 
without adequate consideration of the incong¬ 
ruities which would arise. I quite agree with the 
submission of Mr. Panchanan Ghoee that the 
avowed policy of the Act was to give the tenant 
who was in arrears a period of grace and to 
afford him an opportunity to pay. We have 
however to construe the Act as it is expressed 
and not to give it a meaning which may have 
been intended by the Legislature. That would 
be to usurp the function of the Legislature. Mr. 
Tanchanan Ghose also relied on the decision in 
the case of Nanda Lai v. Suresh Chandra, 60 
C. W. N. 171 : (A. I. B. (33) 1916 Cal. 113). That 
case however turned on the particular words of 
para. 100 , Bengal House Rent Cmtrol Order, 
1942, as amended on 6th July 1944. The incjnve- 
niences and incongruities which have been 
suggested above did not arise in that case. The 
view taken by me reoeivts support from the 
Bench decision in the oa?e of Mrs. Julie Sen v. 
Surjendra Mohan Roy, 49 C. W. N. 700, which 
turned on the interpretation of S. 11, Calcutta 
House Rmt Control Order, 1913, whioh is in 
similar term. 

[12J 1 am in entire agreement with the opinion 
of Henderson J., in the case of Sm. Radharani 
Debi v. Sanat Kumar, 49 C. W. N. Gi7, where 
his Lordship referring to the analogous provi¬ 
sions of the Calcutta House Rent Control Order, 
1949, said that it was impossible to transfer 
para. 11 of the Order simpliciter. The same 
difficulty, in my opinion, arises in applying 
S. 18 of the Act simpliciter. 

[ 13 ] In my opinion S. 18 of the Act has failed 
iin its object. One feels sorry for the tenant 


whom the Legislature wanted to give relief 
against the consequences of his default but on 
an interpretation of the Act the conclusion 
follows that no relief can be given to the tenant 
in the facts of this case. The alleged tender and 
the subsequent deposits do not help the tenant. 

[ill The result therefore is that this Rule is 
discharged but there will be no order for costs. 

k.S. Rule discharged. 
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Ashulosh Maity and others—Defendants— 
Appellants v. Narendra Narayan Bera and 
others — Respondents. 

A. F. A D. No. 177 of 1917, D/- 16th June 1950, 
against decree of D. J., Midnapore, D/ 5th July 1946. 

(a) Limitation Act (1908), Arts. 136 and 141 - 
Scope — Suit by a transferee from a Hindu or 
Muhammadan entitled to sue for possession under 
Art. 141-Limitation. 

Article 141 which refers to a suit by a Hindu en¬ 
titled to possession of immovable property on the 
dra'.h of a Hindu female will not apply to a 6uit for 
possession by. the purchaser from suoh person. Such 
a suit would be governed by Art. 136 under which the 
starting point of limitation is the date ‘when the 
vendor is first entitled to possession’. But by reason 
of the combined eflcot of Arts. 136 aad 141 a pur¬ 
chaser from a person contemplated by Art. 141 would 
be precisely in the sane posit on as his vendor and 
time would begin to run against him from the date of 
death of the female. (Para 6] 

Annotation : ('42 C)m) Limitation Act, Art. 136 
N. G pt. 6; Art. 141 N. 8 pt. 1. 

(b) Limitation Act (1903), Art. 141 - Onus of 
proof. 

All that the plaintiffs need prove to bring the case 
within Art. 141 is that they are Hmlus or Mahome- 
dans entitled t) the estate on the termination of a 
limited interest of a Hindu or Mahomedan female. 
Once that is established they have made a prima 
facie case tbit Art. 141 applies and to take tho case 
out of that Article the defendants must show that the 
time had begun to run as against the full owner and 
that it was aotually running when the limited >n tere9t 
came intoeflect : A. I. R. (22) 1935 Cal. 702 and 43 
C. W. N. 772, Rel on. ( Para l6 J 

Annotation : (’42 Com) Limitation Act, Art. 141 
N. 20 Pt. 3. 


Vuindra Sekhir Sen, Manindra Krishna Ghost 
i Bh'lanath Roy—loc Appellants. 
itul Chandra Gupta and Sarat Chandra Janah 

—for Respondents. 

Harries C. J _This is a seoond appeal pre- 

red by the de'endants from concurrent de- 
> 11 . ry _l- l.i ar . Sm faxmnr nf the 


♦intiffs. X • ret ( 

[a] The suit was brought by the plamtins tor 
leclaration of title to certain property and 
recovery of possession of the same. It was 
eged that the property originally belonged to 
e Panchu who died in the year 1892. On his 
ith he left a daughter, Maya. His two sons 
a predeceaeed him. But the wives of these 
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predeoeased sons were alive at Panchu's death. 
The plaintiffs in theic plaint alleged that 
Panchu wa3 in possession of the property when 
tie died. H'S daughter Maya died in the year 
1943 leaving a aon, Bhutnatb. On 23rd October 
1943 Bhutnath aold the property in diapute to 
the plaintiffs. They coaid not g6t possession of 
the property and brought this snit for a declara¬ 
tion of title and for possession. 

[3] Tne defendants pleaded that Panchu, 
some two years before his death, had made a 
gift of the properties in dispute to the two 
widows of Panchu’s two sons who predeceased 
him and the defendants claimed title through 
these two widows. A plea of limitation was also 
raised. 

[ 4 ] Both the Courts below were of opinion 
that this alleged gift by Panchu in his lifetime 
to hi3 two daughters in law had not been estab¬ 
lished and therefore no olaim could be made by 
the defendants to the property through any 
interest which these two widows had bsen given 
in it by this alleged gift 

[6] The main contest in the Courts below 
was on the question of limitation. The lower 
appellate Court could not find one way or 
another as to whether Panchu was in posses¬ 
sion of the property in dispute when he died. 
In the view of the lower appellate Court how¬ 
ever it was not nsC93sary for the plaintiffs to 
establish the possession of Panohn at the date 
of his death In the view of ths lower appellate 
Court once the plaintiffs had established that 
they were claiming the property after the 
termination of the interest of a Hindu female 
then Art. Ul, Limitation Aot, applied and prim a 
faoie the suit was within tims, that is, within 
twelve years of the death of the Hindu female 
the daughter Maya. On the other hand, the 
defendants contended that Art. 141 , Limitation 
Act, oonld never come into play unless the plain- 
tiffs showed that time had not begun to run 
against the last full owner and before the 
limited interest of the Hindu female commenced. 
The lower appellate Court took the view that 
the onus of showing that Panohu was out of 
possession at the date of his death rested on the 
defendants and as they had failed to show that 
Panchu was out of possession at his death 
Art Ul applied and consequently the suit was 
within limitation. 

[6) Mr. Chandra Sekhar Sen who has ap. 
peared on behalf of the defendante-appellants 
has confined his argument to this question of 
limitation. He has contended in the first place 
that Art. 141, Limitation Aot, oan have no 
application as the plaintiffs were not Hindus or 
Mahomedans entitled to possession of the pro 
parties in dispute on the death of a Hindu 


female. Admittedly the plaintiffs were pur¬ 
chasers from a Hindu, Bhutnatb, who became 
entitled to the property on the death of his 
mother Maya. The argument is that Bhutnath 
possibly could rely on Art. 141, Limitation Act, 
but no purchaser from him could. It is true that 
Art. Ill refers to a suit by a Hindu entitled to 
possession of immovable property on the death 
of a Hindu female and it might be that striotly 
Art. 141 would not cover the case of a purchaser 
from such a person. However the point is of no 
real importanoe by reason of art. 136 Limita¬ 
tion Aot, which provides that the period of limi¬ 
tation for a suit by a purchaser at a private sale’ 
for possession of immoveable property sold, when 
the vendor was oat of possession at the date of 
sale, 13 twelvs years from the date when thei 
vendor was first entitled to possession. If Bhnt.’ 
natb could claim to come within Art 141 then it 
appears to me by reason of Art. 136 that purcha.i 
sers from him would be in precisely the same 1 
position. Time would begin to run for Bhutnath 
from the date of the death of his mother MayaJ 
That would bs the dote when the vendor was 
first entitled to possession and that, by reason 
of Art. 136, would ba the date from which time 
would begin to run as against the purchaser. 
.Tnat being so, the point which has to be decided 
in his cass is whether or not Art. 141 applies or 
whether the appropriate Article is Art. 142, 
which is the Articte governing claims to posses¬ 
sion of immovable property when plaintiff has 
been dispossessed or has discontinued the posses¬ 
sion. 

[7l As I have said, fhe argument for the 
plaintiff was that Maya, Bhutnatb's mother, was 
a Hindu female and was entitled to a Hindu 
female's interest in the property. She was not 
in possession at the date of her death and there¬ 
fore it is said that Bhotnath bad twelve years 
from the date of her death to bring a suit. As I 
have alreidy said, the same period mast be given 
to the plaintiffs, purchasers from Bhutnath. 

[ 8 l On behalf of the appellants Mr. Ohandra 
S.khar Sen has argued that Art. 141 oan have 
no application at all if Pa nc bu was out of 
possession at the date of his death. The argu. 
mentis that Art. 141 can only apply if time 
began to run for the first time against the Hindu 
female, the limited owner. It 19 argued that if 
time had began to run against the last full 
owner, namely, Panchu, it would continue to 
run against any limited owner who succeeded 
Panohu on his death and after the period of 
limitation not only the olaim of the limited 
owner would ba barred, but also the olaims of 
all reversioners of the last fall owner. Bsliaooe 
was placed lor this proposition on a decision of 
this Court in the case of A (ohendra Nath v. 



506 Calcutta 


A. I. R, 


AsHDTOSH v. NAREN DBA (Barries C. J.) 


Shamsunnessa Ehalun, 21 C. L. j. 157 : (a.I.R. 
(2) 1915 Cal. 029). Tbe material portion of the 
headnote of this case reads as follows : 

“Article 141, Sch. 1, Limitation Act, applies only to 
cases when it is proved that tbe last full owner was in 
possession at tbe t me of bis death ; if he himself was 
dispossessed and time began to tud agaiDet him, the 
operation of tbe law of limitation would not be arrested 
by tbe fact tuat, on his death, he was succeeded by his 
widow, daughter or mother.” 

[9] Sir Ashut03h Mookerjee J., who delivered 
the judgment of the Bench observed at p. 164 as 
follows: 

“The plea of limitation raised by the defendant is 
sought' to be met by tbe plaintiffs by reference to 
Art. 141 of Sch. 2 to the Limitation Act, 1877, which 
provides that a suit for possession of immovable pro¬ 
perty by a H.ndu entitled to possession on the death of 
a Hindu female, must be brought within twelve years 
from the date when the female die?. As Sabitri died in 
1833 and Sati in 1896, and this suit was commenced on 
7th ’June 1907, this seems, on a superficial view, to 
furnish a complete ans-ver; but on close jxamination, it 
transpires that the plaintiffs are in inextricable d fa¬ 
culty. It is plain that Art. 141 applies ODly to cases 
where it is proved that the last full owner was in posses¬ 
sion at the time of his death; if be himself was dis¬ 
possessed and time began to run against him, the 
operations of tbe law of lim tation would not be arrested 
by the fact that, on his death, he was su:ceeded by his 
widow, daughter or mother. In the words of Lord 
Kmgadown in Prannaih v. Rookea Degum , 7 M. L. A. 
323 at 353: (4 W. It. 37 P. C), a cause of action is not 
prolonged by mere transfer of the title.” 

[ 10 ] Mr. Chindra Sekbar Sen relies on this 
case and tbe observation of Sir Asutosh Mooker¬ 
jee and points out that the plaintiffs bad failed 
to prove in this case that Panchu was in posses- 
sion at tbe time of bis death though they had 
pleaded that in the plaint. Mr. Sen's argument 
is that unless it is shown that Panchu was in 
possession at the date of his death Art. Hi, 
Limitation Act, could not be relied upon by tbe 
plaintiffs. On the other band the plaintiffs had 
contended that it was for the defendants to show 
that Panchu was not in possession when he 
died. According to the learned Subordinate 
Judge it was impossible to say whether Panchu 
was°or was not in possession at the date of his 
death. That being so. Mr. Sen has argued that 
as the plaintiffs had failed to prove that Panchu 
was in possession Art. 141 would have no appli¬ 
cation. 

[11] This Bench decision has been considered 
by Benches of this Court in subsequent cases, 
the first being IIemendranath v. Jnanendra- 
prasanm, 63 Cal. 165 : (a. I. R. (22) 1935 Cal. 
702). In that ca3e G. a Hindu, governed by the 
Dayabhaga. died without issue in 1616 possessed 
of certain estates and leaving him surviving a 
widow J. Shortly afterwards 3 adopted B who 
became the full owner of the estates. In 1865, 
by an ekrarnama, B created a life estate in 
favour of his adoptive mother J B having pre¬ 


deceased J, on J’e death in 1900. B’s widow D 
came into possession of the estates. In 1914 D 
under the authorisation of her late husband, 
adopted tbe plaintiff, then a minor. By an ante- 
adoption agreement, however, with the plaintiff’s 
natural father, D retained possession of the 
estates as a life-tenant postponing the plaintiff’s 
possession till her death in 1918. In 1930, within 
12 years of d’s death, the plaintiff sued for 
possession of certain immoveable properties 
belonging to g’s estates alleging them to have 
been dispossessed after 1S65 during J's life 
tenancy. The defendants contended that the 
dispossession was prior to 1665 when B was the 
last full owner. Neither the plaintiff nor the 
defendants succeeded in proving their respective 
contentions. 

[ 12 ] It was held that prima facie the plain¬ 
tiff was in time under Arts. 140 and 141, Limi¬ 
tation Act, and he was entitled to possession. To 
avoid it. the onus lay on tbe defendants to prove 
that dispossession took place when B was the 
last full owner, in which case the suit would be 
barred under Art. 142, Limitation Act. 


[l3] It is to be observed that in this oase tbe 
Jourt wa 3 enable to say whether tbe last full 
iwner was or was not in possession at tbe date 
if his death. Tbe Bench held that the onus was 
in the defendants to show that the last full 
iwner was not in possession and if they failed 
o discharge that onus Art. 141, Limitation Act, 
lP plied. Is is to be observed that after the last 
ull owner there were a number of limited in. 
ere3ts or life estates to which Arts. 140 and 141, 
jimitation Act, applied. Tbe preciee point arose 
n that case which arises in this case, namely 
vhether it is for the plaintiffs or tbe defendants 
o show whether the last full owner was or was 
lot in possession when the first limited interest 
ook effeot. At page 159 of the report, R. C- 

ffitfer J. observed: .. . 

“If the defead&nts want to avoid the operation or 

hese Articles they must prove tbe necessary facte, 
lamely, that limitation began to tun from the Ume 
,vhen Baikuntba was tbe full owner, that is to say be 
sas dispossessed when be was the full °' KDet :.^ r, n 
ias urged that tbe onus is on the plaintiff lopwj® 
;hat the dispossession was after 1865 on the aut or i y 

' xri hi'iiiit &%?!!»“ 

bu laid emphasis on a s.nl.roe to toll™ 4 J| IJjjJ 

Mad in the seat 16S3. The defendants pnm 4 to 

Son id then tn tore. eorraMndtog to Art. W • 
fiHf in°the BBSTAtfMi -1 * 
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pointed oat that the law In force till 1873, when the 
Limitation Aot of 1371 came into force, was that 
adverse possession which extinguished the title of a 
femaio heir taking a limited estate under the Hindu 
law also extinguished the title of the reversioner, and 
that if possession of the defendants began before .1861 
the title of the plaintiffs would have been extinguished 
before the Limitation Act of 1S71 came into force and 
once the title was extinguished while the Limitation 
Act of 1859 of Regulation III of 1793 or II of 1305 was 
in force it could not have been revived by the introduc¬ 
tion of Art. Ill in the Limitation Act of 1871. Tbe.-c 
facts and observations, in our judgment, considerably 
weaken the force of the observations made by the said 
learned Judge at page 164 that ‘before the plaintiffs 
can rely on Art. Ill they must consequently prove that 
their predecessor, Satyakinkar Ghoshal was in posses¬ 
sion at the time of his death on 5th November 1833'.” 

[ 14 ] It will be seen that in this case the learn¬ 
ed Judges did not agree that the statement of 
the law made by Sri Asutoah Mookerjee in the 
earlier oase applied to case3 governed by 
Art. 141, Limitation Act. The learned Judges 
do not dissent from the earlier case, but point 
out that the earlier case is no authority dealing 
with the facts then before the Jalges in the later 
case. 

[14a] The same view was taken by another 
Bench of this Court in IlemendraNalh v. Man- 
motha Nath, 43 0. W. N. 772. In that oase the 
Bench held that when the plaintiff succeeds in 
making out a prima facie case under Art. 141, 
Limitation Act, the burden would be on the 
defendant to show that dispossession took place 
at a time when the property was in the posses¬ 
sion of the last male holder. The facts of th'o 
oase are very similar to the faots of the Bsnch 
deoision in which R. 0. Hitter J. delivered judg- 
ment as the litigation was between the same 
parties. B. K Mukherjea J. who delivered the 
judgment pointed out that if ths Hindu plaintiffs 
show that their right to the property first arose 
on the death of a Hindu female holding a limit, 
ed interest, then they have established a prima 
facie case that Art. 141 would apply. The onus 
would then be thrown upon the defendants to 
show that dispossession occurred whilst the first 
full owner was holding the property and that 
time had begun to run before the limited inte¬ 
rest commenced. 

[ 16 ] A somewhat similar point again aroee 
for consideration in the Case of Fanindra Nath 
v. Satya Charan, A. I. R. (28) 1941 cal. 632 : 
(197 I. 0. 756) in which it was held that Art. 141 
applies only to oases where the last full owner 
was in possession at the time of his death; if he 
himself was dispossessed and time began to run 
against him the operation of the law of limita¬ 
tion is not arrested by the fact that on his death 
he was succeeded by his widow. 

[ 16 ] In this oaBB the question of the onus of 
proof did not arise because it was expressly 
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found that the last full owner was dispossessed 
and that he was out of possession when the 
owner of the limited interest first became 
entitled to possession. Tt6 Bench referred to the 
decision of Sir Asutosh Mookerjee to which I 
have already made reference and Mr. Chandra 
Sekhar Sen contended that this case approves 
of that decision. It certainly approved of that 
decision in so far as in the earlier case it was 
held that if the last full owner was dispossessed 
before the person holding a limited interest 
became entitled to possession then time would 
continue to run against the limited owner- 
However there is nothing in this case which 
throws any doubt on the two other Bench deci- 
sions to which I have made reference which 
deal with the question of the onus of proof. 
It seems to me clearly established by deci¬ 
sions of this Court which bind this Bench 
that the onus of showing that the last male 
owner was out of possession when the limited 
interest took r fleet lies on the defendants. All 
that the plaintiffs need prove to bring the case 
within Art. 141 is that they are Hindus or 
Mahomedacs entitled to the estate on the termi¬ 
nation of a limited interest of a Hindu or 
Mahomedan female. Once that is established 
they have made a prima facie esse that Art. 141 
applies and to take the case out of that Article 
the defendants must show that the time had 
begun to ran as against the full owner and that 
it was actually running when the limited 
interest came into effect. In my judgment the 
Bench oases clearly decide that in the present 
case' it was for the defendants to show that 
Panohu was out of possession at the date of his 
death when his daughter Maya became entitled 
to the property. As they have failed to show 
that Art. 141 read with Art. 136, Limitation Aot, 
applied and the plaintiffs had twelve years from 
the date of Maya’s death to bring this suit, the 
suit was well within time as found by the lower 
Courts. 

[17] Before concluding I should like to make 
a reference to a decision of their Lordships of 
the Privy Council in Lachhan Kunwar y. 
Manorath Ram, 22 cal. 445 : (92 i. A. 25 p. c.). 
In that case a Hindu proprietor died, leaving a 
widow, and also a sod, who died leaving a 
widow, a few years after his father, whose 
widow, either during the son’s lifetime, or on 
bis death, took possession of the property left 
by the father, and remained in possession till 
she died, having held it for about seventeen 
years. This she did notwithstanding the olaim 
of the sona' widow whose suit against her for 
the property was dismissed, on the ground of 
limitation in 1875. Before her death she trans. 
ferred part of the property by gift, and was 


Ashotosh v. NarENDBA (Harries C. J.) 
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said to have transferred another part by will, tion Act applied and the suit was in time. That 

On a question as to the capacity in which she being so, this appeal must fail and I would 

had taken and retained possession, it was found dismiss it with costs. 

that she bad done so absoluttly and without [ 22 ] Lahiri J.—I agree. 

any assertion of a right, which she had not, to K.9. Appeal dismissed. 

a widow's estate. - 


[ 18 ] Suits by the reversionary heirs, whom 
the son’s widow joined, were held barred by 
limitation, on the ground that the possession 
taken had been adverse to them. Sot only was 
any claim through the deceased son barred, but 
the rights of the reversionary heirs also, the 
possession by the father’s widow not having 
been shown to be that of the limited interest of 
a widow. 

(19] Mr. Chandra Sekhar Sen contended that 
this case was of assistance to him. But it is to 
be observed that in the judgment of the Board 
no reference whatsoever is made to Art. 141, 
Limitation Act. What had occurred was that a 


widow of a Hindu proprietor tock possession of 
the estate though she was not entitled to it. A 
right of possession was in the widow of the 
deceased proprietor’s son. She retained posses¬ 
sion as against the son’s widow for over twelve 
years and then was sued and the suit was dis¬ 
missed on the ground of limitation. In a subse¬ 
quent suit by the reversioners it was contended 
that the widow of the original proprietor could 
only acquire a title by limitation, to a limited 
interest, namely, the interest of a Hindu widow 
or female. Their Lordships however pointed out 
that she took possession claiming the property 
as hers and that the title she acquired was an 
absolute title by possession. Further she bad 
been sued by the son's widow and. the claim had 
failed and accordingly their Lordships held that 
the widow had acquired a right by adverse 
possession even sgainst the reversiocere. 

[ 2 o] Mr. Sen has argued that at most ebe had 
only dispossessed a limited owner, namely, the 
son’s widow and therefore the reversioners would 
have twelve years under Art. 141 to oust the 
trespasser after the death of the son’s widow. 
That is not what was argued in the case and 
reliance was placed on the fact that as a suit 
had been brought by the son’s widow against the 
original proprietor’s widow who was the Ires- 
paeser and that suit had been dismissed no 
further olaim to possession could be made by 
the reversioners. This oase does not purport to 
deal with Art. 141 aod is no authority whatso¬ 
ever against the view taken by recent Benches 
of this Court on the question of the onus of 


proof. 

[ 2 l] In my view the lower appellate Court 
was right in holding that as the defendants had 
failed to show that Pancbu waB out of possession 
at the date of his death, Art. Ml, L-mita- 


A. I. R. (37) 1930 Calcutta 310 [C. N. 190.) 
K. C. Das Gupta J. 

Sm. Rajlakshmi Dassi and others—Petitio¬ 
ners v. Banamali Sen and another— Opposite 
Party. 

Civil Rule No. 1638 of 1948, D/- 1-4-1949, against 
order of 1st A. D. J., 2i-patganas, D/- 9 9 1948. 

(a) Civil P.C. (1908), S. 21-Duty of Court to 
decide question of jurisdiction in absence of formal 
issue. 

It id tbo duty cf the trial Court to come to a decision 
on the question of juri. diction as soon as the matter is 
raised before him and the mere fact that a formal issue 
ba9 not been framed cannot in any way Interfere with 
tbe performance of the duty. (Para 4] 

Annotaiion : (’50 Com.) Civil P. C., S. 21, N. 3. 

(b) Civil P. C. (1908), O. 41, R. 23- Question of- 
law, if can be sent to trial Court. 

There is no justification for tbe appellate Court to 
6end baok for the decision of the trial Court a question 
which is entirely a question of law. [Para 4] 

Annotation : (’44 Com.) Civil P. C., O. 41, R. 23* 
N. 9. 

(c) Civil P. C. (1908), S. 20 (c)_ Registration of 
deed, if part of cause of action. 

The registration of a deed is a part of the cause of 
action. Whire, therefore, the execution of a deed of 
surrender took place within the jurisdiction of tbeCourt 
at A and its registration took place within the jurisdic¬ 
tion of the Court at B and a suit for a declaration of 
the deed as collusive and fraudulent was instituted in 
tbo Court at B\ 

Held , that part of the cause of action arose within 
the jurisdiction of the Court at B and therefore, the suit 
was rightly instituted in that Court. [Para 8]. 

Annotation : ('50 C:m.) Civil P. C., S. 20, N. 15. 

(d) Civil P. C. (1908), S. 20 (c)—Suit for declara¬ 
tion of document of surrender as fraudulent. 

Where in a suit brought in the Sealdah Court for 
declaration that a deed of surrender was collusive and 
fraudulent it was found that the deed of surrender 
covered not only the properties which were acquired by 
the Improvement Trust at Calcutta and for compen¬ 
sation money which was lying in deposit with the 
Trust, but also certain properties which bad not been 
acquired by tbe Trust aod some of the properties cove¬ 
red by the deed were situated within the jurisdiction of 
the Sealdah Court, but the plaintiff was only concerned, 
according to his plaint, with the effect of the deed on 

the compensation money: 4 , - . 

Held that the fraudulent document took eHeot 
against the plaintiff's interest at tbe place where the 
money was lying in depoait i. e., in Cilontta and there¬ 
fore the Sealdah Court had no jurisdiction to ® D p *“ a ‘^ 

^Annotation : ('50-Com.) Civil P. O , S. 20, N. 80. 

B'xmala Cfiaran Deb and Saroj Kumar 

_for Petitioners. 

Binaycndra Prosad Bagchi—lor Opposite Party. 

Order.— Banamali Sen and Manamatha 
Nath Sen, sons of late Bholanath Sen, instituted 
in the second Court of the Munsif of Sealaa a 
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sait for the declaration of a document of sur¬ 
render by Rajlakshmi Dasi in favour of her 
80 DB as collusive and fraudulent. It ia not dis¬ 
puted before me that the deed was executed at 
a place which ia outside the jurisdiction of the 
Court of the Muneif of Sealdah and within the 
jurisdiction of the original side of the Calcutta 
High Court. This was, however, registered at 
the Sealdah Sub-Registrar’s office which is 
within the jurisdiction of the Court of the Mun- 
siff, Sealdah. It is stated that by this deed the 
mother surrendered her rights to a large sum of 
money awarded as compensation on the aoquisi- 
tion of land which was lying in deposit with the 
President of the Calcatta Improvement Trust 
Tribunal. It further appears that certain other 
immovable properties within (he jurisdiction of 
the Sealdah Munsif’e Court were also surrendered 
by this document. The question whether the 
Court had jurisdiction to try the suit came for 
consideration of the Court in connection with an 
application for temporary injunction. The lear¬ 
ned MunBif was of opinion that he had no juris- 
diotion to try the suit as the document had been 
executed and fraud, if any, practised, outside 
the limits of his territorial jurisdiction. Accord¬ 
ingly he ordered the plaint to be returned to the 
learned advocate for presentation before the 
proper Court. 

[ 2 ] The learned Additional District Jud-e 
who heard the appeal from this decision of the 
learned Munsif did not come to any conclusion 
himself on the question whether the Munsif bad 
jurisdiction to entertain the suit or not.but being 
of opinion that the Munsif had not given proper 
opportunity to the parties and their lawyers to 
lead evidence and place law before him be set 
aside the order of the learned Munsif and direc¬ 
ted that the learned Mursif would accept the 
plaint from the plaintiffs and have the suit res- 
tored to file and that after that he would proceed 
with the suit in accordance with law. He direc¬ 
ted further that if the parties desired to have the 
issue of jurisdiction to be heard and decided 
first, they should be given that opportunity; that 
the parties would be given opportunities to come 
ready with evidence and Uw on the point and 
that after hearing evidence on the point of juris- 

^ h6 r g , the learned ^rs of 
both the parties, the learned Munsif should 

deoide this issue regarding jurisdiction. 

t C31 r ^ ision 0<thia 0 ^er of the 

learned Additional District Judge that the nre 

30 nt application has been filed. 

[4] I have no hesitation in coming to the 
conclusion that the learned Additional District 
Judge did not deal with the matter in the proper 
way. It was obviously the duty of the trial Court 
to oome to a deoision on the question of juris¬ 


diction as soon as the matter was raised before 
him and [ do not think that the mere fact that 
a formal issue bad rot been framed could in any 
way interfere with the performance of tbit duty. 
Nor can I see vby the learned Additional Dis- 
trust Judge thought it ceceseary that evidence 
should be gore into for the decision of the ques- 
tion. Evidence-might have been necessary if 
there had teen a dispute as to say, either where 
the dccument was executed or where the docu¬ 
ment was registered or where the fraud was 
practised or the situation of the properties which 
were the subject-matter of the deed. There being 
apparently no dispute on these matter- I tbink 
the learned (rial Court acted rightly in proceed¬ 
ing to the decision of the question of jurisdiction 
at once. If the learned Additicnal District Judge 
is right in his opinion that the learned Munsif 

“ a n ae "'/ "' 'I ° n th * " srto *° tbia qnes. 
ion that they were rot ready with what the 

learned Judge calls Rulings’ on questions of 

AiJr.v.* 1 f n “ 0t 5 8r , taiDly ius,ify tha learned 
Additional District Judge himself not deciding 

the matter. I can find no justification for th 

appelUts Court to s nl back fcr t! e dec : sion c 

the trial Court a question which is entirely 

° Tv Aa a “ alter 0f facf ' the leame 
advocate for the pppcsie parties has not ala 

i^A t 5i? Wy i tt, «- C0UKe 0f °° Dduot of tbe le»« 

ned Additional District Judge and he think 
hat he shonM have had a decision on the qu „ 
tioa of jQriediotion m his favour. 

[ 5 ] This would be sufficient ground for infer 
eung w.th the order of the learned Additions 
Diatnot Judge. I n deciding however what iSff 
should be passed in revision I thought it pr^ue 
to come to a deoision for myeelf o^the quests, 
whether the learned Munsif was right £ h 
ooqoIqbiod that he bad no jariaaictio/to l,“ th( 

[6] It is the common case nf 
lh.t the Sealdah Munek CW wo d f 
jurisdiction to try the snit onlv if th« « b 
motion oould be said to hSlVriJS ° 
in part within that juriSiS l °' 
with the learned Munsif hat pa of L 

of action viz., the execution ! the JZ a “ S< 
and the practice of fraud arose, on the adS 

r Etna ajs= 

the deed of surrender should be consfrSedT u! 
a part of the oause of aoliou T ?!?•*,? to ** 
learned Mnnsif as well ^at the 

ra&rsasSS 
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am unable to agree with this opinion. It seems 
to me clear that if the plaintiffs were to obtain 
any relief on their case in the plaint, they could 
not do so without the proof that the document 
was registered. Unless the deed of surrender 
was registered it could not be put in evidence. 
If it could not be put in evidence it would in 
reality be ineffective against tha plaintiffs and 
the plaintiffs could not be heard to say that 
their rights have been infringed. The registra¬ 
tion of the deed was thus, in my opinion, 
clearly a fact which if traversed the plaintiffs 
would have to establish before they could get 
any relief in the least. I hold, consequently, 
that the registration of the deed was a part of 
the cause of action and in asmuch as the regis¬ 
tration admittedly took place in the Sealdah 
Sub-Registrar’s cffice, it must be held in my 
opinion that part of the cause of action in this 
'suit arose within the jurisdiction cf the Sealdah 
Munsif’s Court. 

[7] This, in my opinion, is sufficient for the 
condusbn that the learned Munsif h9d territo¬ 
rial jurisdiction to entertain the suit, bis pecu¬ 
niary jurisdiction—a question which has not been 
raised before me and need not be discussed. 

[ 3 l A point was also sought to be made by the 
learned advocate for the opposite parties that even 
apart from the question of registration the fact 
that some of the properties which were covered by 
the deed of surrender were situated within the 
jurisdiction of the Sealdah Munsif's Court 
would also give the jurisdiction to try the suit, 
lie has relied on a decision of this Court re- 
ported in Hadjee Ismael Hadjee Hulled?. 
Hadjee Mahomed Hadjee Joosuh, ai w. R. 303: 
(13 Beng. L. R Oil- There wa3 a suit to set aside 
a release alleged to have been executed in Cal- 
cutta under fraudulent representation made by 
one of the defendants and for an account and 
administration of the estate of a deceased 
Mahomedan who died intestate in Bombay 
where he left moveable and immovable pro- 
perties. The Court had to consider whether the 
cause of action could be said to have arisen 
wholly in Calcutta. Sir Richard Couch C. J. 
held that ihe cause of action could not be said to 
have arisen wholly in Calcutta inasmuch as though 
the fraudulent representation which led to the 
execution of the release might have been made 
in Calcutta aDd the release might have been 
executed here, the cause of action included also 
the effect oi the release upon tbs plaintiff’s share 
of the property and the property being in Bom¬ 
bay this release would have its effect in Bombay 
and it must be held that the cause of action 
arose partly in Bombay. This decision was 
followed in a case reported in Niltala Achayya 


v. Nittala Yellamma, A. I. B. (lo) 1913 Mad. 
109 : (72 I. C. 520). 

[9] It is to be noticed that the ground of the 
deoision that because some properties were situ¬ 
ated in Bombay, part of the cause of action 
could be said to have arisen in Bombay was 
that the fraudulent document took effect against 
the plaintiff’s interest in Bombay. In the present 
case, however, I find though the deed of sur¬ 
render covers not only the properties which were 
acquired and for which compensation money 
was lying in deposit with the President of the 
Calcutta Improvement Trust Tribunal, but also 
certain properties which had not been acquired, 
the plaintiff wa3 only ccncerned according to 
bis plaint with the effect of this deed on the 
compensation money that was lying in deposit 
with the Calcutta Improvement Trust Tribunal. 
Clearly, therefore, the fraudulent document took 
effect againet the plaint,ffa’ interest at the place 
where the money wa9 lying in deposit i. e. in 
Caloutta. The principle laid down in the deci¬ 
sion relied upon is, therefore, of no assistance to 
the plaintiffs in this case. 

[to] As, however, my conclusion as indicated 
above is that the registration of the document 
is a part of the cause of action and the registra¬ 
tion took place within the jurisdiction of the 
Sealdah Munsif’s Court, the Munsif of that 
Court had territorial jurisdiction to try this suit 
and the Munsif’s order returning the plaint was 
wrong. I, therefore, maintain the learned Addi¬ 
tional District Judge’s order setting aside that 
part of the Munsil’s order and direct that the 
Munsif should proceed with the trial of the suit 
in accordance with law. The other part of the 
Judge’s order is set aside. 

[ 11 ] This rule is disposed of in these terms I 
make no order as to costs. 

v.B.B. Order accordingly. 
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Sen and K. C. C bunder JJ- 
Riihir.dra Nath Sarkar — Petitioner v. 
Sakti Bhusan Ray—Opposite Party. 


ivil Rule No. 16;3 of 1949, D/- 21-6-1950. 

onstitution oi India, Art. 227-Article 227 is not 
ospective —Interpretation oi Statutes — Retro 
:tive operation—Vested tights, 
s-uming that the High C.'urt has been given powers 
iterferenee, by Art. 227 of the Constitution of India, 
i final o ders, that would not entitle it to ' n ' erfer . 

an order ^bieh was passed at a time when such 
er of interference did not exist. While P r -!* E1 ‘; D ’ 
atut» dealing merely with matters of piccedure m J 

nerlv, unless that construction be 
e hkve retrospective effect atUibuted to them, 
risions which touch a right in existence| fjj 

of the statute are not to be appl.ed retrospective y 
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3n the absence of express enaotcnent or necessary 
‘intendment: A. I. B. (14) 1927 p. C. 242, Rel. on. 

[Para 2] 

Dr. Sen Gupta and Satya Char an Pain 

—for Petitioner. 

Sitaram Banerjee and Chandidas Roy Choxcdhury 

—for Opposite Party, 

Sen J. — Th 9 facts giving rise to this Rule 
briefly are as follows: The petitioner who is the 
landlord let oat certain premises to the opposite 
party Rai Sahib Sskli Bhussn Roy sometime in 
March 1912 at a rental of bs. 60 per month. An 
Application was made under the House Rent 
Control Order 1943, by the landlord for fixing 
the rent and by consent the rent was fixed at 
Be. 72 per month on 2 nd November 1943. On 
19th January 1944, the opposite party instituted 
-s suit for the recovery of money paid as occu¬ 
pier's share of taxes stating that the sum of 
Bs. 72 inoluded taxes. The trial Court dismissed 
the suit. The Full Bench of the Court of Small 
•Causes decreed it. The matter came up before 
this Court and the matter was remanded and is 
still peuding. On 27th April 1949 , the landfocd 
applied for setting aside the consent order which 
was passed on 2nd November 1913, the applica. 
-tion purporting to be made under 8 . 151 , Civil 
P. 0. The application was dismissed by the 
Additional Rent Controller. An appeal was taken 
to the Chief Judge of the Court of Small Causes 
•and he dismissed the appeal. Then there was an 
application for review on 25th August 1949 before 
the Chief Judge of the Court of Small Causes 
and that application was rejected. Against that 
order the present Rule has been obtained. 

[Si In our opinion, this Rule must be die. 
charged. It has been held by a Division Benoh 
of this Court in the oase of Indian Homeopathic 
Medical Association v. Kanailal Pal, 64 
■€. w. n. 389 : (a. 1.it. (37) 1950 Oal. 263) that this 
Court has no power of revising the orders passed 
by the Chief Judge of the Court of Small Causes 
in matters like these. It is contended on behalf 
of the petitioner that although this Court had 
no power to interfere before the Constitution 
name into force, it has now power to do so under 
Art. 227, Constitution Act, and we are invited to 
flxeroise that power. When the order was passed 
it was a final order with whioh this Court could 
not interfere. The Constitution Act was not in 
force then. Assuming that subsequently this 
Goutt has been given powers of interference that 
would not in our opinion entitle this Court to 
interfere with an order whioh was passed at a 
time when Buch power of interference did not 
exist. In this connection l would refer to the 
decision of the Judioial Oommittee in the oase 
of Delhi Oloth and General Mills Co. Ltd. v. 
Income-tax Commissioner, Delhi, 64 1 . a. 4 ai: 
U. 1 , B. ( 14 ) 1927 P. a. 249). The passage in 
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which this principle has been tail down appears 
at page 425. This ig what their Lordships said : 

“The principle which their Lordships must apply in 
dealing with this matter ha3 bien authoritatively 
enunciated by the Board in the Colonial Sugar Ref in* 
ing Co. v. Irving, (1905) A. C, 369: (74 L. J. P. C. 77) 
where it is in effect laid down that, while provisions of 
a statute dealing merely with matter of procedure may 
properly, unless tc&t construction ba textually inad¬ 
missible, have retrospective effect attributed to them 
provisions which touch a right in existence at the 
parsing of the statute are not to be applied retrospecti¬ 
vely in the absence of express enactment or necessary 
intendmont." 

There is nothing iu Art. 227, Constitution Act, 
whioh would indicate that there was such an 
intendment as is sought to be attributed to 
Art. 227. Certainly there are no express words in 
the Article which would give the Court the right 
to interfere with a right in existence at the time 
of the passing of the Constitution Act. 

[3] Io thess circumstances we are of opinion 
that this Rule must be discharged with oosts. 
Certificate to appeal to the Supreme Court is 
granted. 

[ 4 ] K. C. Chunder J.—I agree. 


R.G.D. 


Rule discharged. 


A. I. R. (37) 1930 Calcutta SIS ^C. N. 192.) 
Habries C. J. and Banerjbe J. 

Karali Prasad Roy— Decree-holder — Appel¬ 
lant v. Probodh Chandra Mitra and others _ 

Respondents, 

A. P. A. O. No. 91 of 1943, D/- 9th June 1950. 
Against order of D. J., Burdwan, D/- 30th June 1948, 

W Civil p - C. (1908), O. 21 . R. 21 —Proof of 
service of notice-Entries in suit register. 

Mere entries in suit register showing that the notice! 
were issued oannot by themselvos prove that notices 
were aerved. r Para 6 i 

Annotation : (’44-Oom.) Civil P. 0 M O. 31, R. 33 , 

N. 4. 

(b) Civil P. C. (1908), S. 11, O. 21, R. 22-Execu¬ 
tion application-issue of notice _ Failure to servo 
notice—Subsequent execution application — Quea- 
tion of limitation—Res judicata. 

When on an application for oxecation, a notice ia 
Issued under 0. 21, R. 22 followed by an order under 
0, 21, R. 66 but the notice is not served, the judgment- 
debtor oannot be said to have an opportunity to raise 
tbo question of limitation and, therefore, ho will not bo 
debarred from raisiog the question In eubsequoni 
exeoutlon application. [l> ara 51 

Evon assuming that the notlco under 0. 21, R, 23 
w*j served but the judgment-debtor did not appear, the 
judgment-debtor can raise objeotion to the sale and 
Uke the point of limitation In subsequent proceedings ; 
A. I, R. (2) 1915 Cal. 350, Rel. on. [Pace 81 

Annotation: (‘60-Com.) Oivll P.0, S.ll N. 98. 

O. 31 R. 92 N. 5. * 

(c) Limitation Act (1908), S. 3_Executlon appli¬ 
cation—Failure to decide point ol limitation _ 
Subsequent execution application p 0 i n t of 
H nutation—Bar ol res judlcata-ClvIl P. C. (1908), 

Ql , 8 ‘ 8 ? pp l 7 *° 8Mcullon proceedings. 
The Gourt, therefore, is bound to take the point of 
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limitation itself and dismiss the execution application 
if it is not in time. Where it fails to do so, it cannot 
bo said that the judgment-debtor is hit by ras judicata 
or any principles analogous thereto and, therefore, is 
not precluded from raising the point of limitation in 
subsequent execution proceedings. [Para 9] 

Annotation : (’50-Com.) Civil P. C., S. 11, N. 23 • 
(’42 Com.) Limitation Act, S. 3 N. 19. 

Jagadish Chandra Ghose—lor Appellant. 

Panchanan Chowdhury, Purushotlam Chatterjee 
and Nirmal Chandra Chowdhury— for Respondents. 

Banerjee J.—Thia second appeal arises out 
of an execution proceeding instituted in the 
following circumstances. The deoree in the suit 
was made on 90th June 1939. An appeal from 
it was dismissed on 90th January 1934. An 
application for execution of the decree was 
made on 14 th August 1934. In due course sale 
proclamation was published on 2lst July 1935. 
But no further step having been takeD, it was 
dismissed for default on 4th December 1995. 

[2] On 23rd June 1997, one Surjya Narayan 
Roy olaiming to be an assignee of the decree 
filed an execution case. It was registered. On 
20 th August 1937 the order registering the appli¬ 
cation was cancelled and the petition was treated 
as an application for substitution. The decree- 
holder made another application which gave 
rise to execution case No. 139 of 1939. This 
application was filed on 1st September 1939 and 
was dismissed for want of prosecution on 4th 
June 1941. In this execution oaee notice under 
O. 21 , R. 22 , Civil P.C., had been issued, follow- 
ed by a notice under O. 21 , B. 66. This applioa. 
tion again was dismissed for non-prosecution 
on 4th June 1941. 

[3] Execution case No. Si of 1943 from which 
this appeal arises was started on 3rd June 1949. 
In this execution case, after notices under 0 . 21 , 
R. 22 and 0. 21, R. 66, Civil P. C., the proper¬ 
ties attached were sold. The question is wbe. 
ther this last execution case i3 out of time. It 
is quite clear that if the application made on 
23rd June 1937 is not regarded ns a step-in-aid 
of execution, the application which was filed on 
1 st September 1939, was out of time. Therefore, 
any order made in that application would be 
ineffective. Consequently, the present applica- 
tion would be time barred. Originally the 
learned Subordinate Judge in this last mention¬ 
ed execution osse held that it was out of time. 
But on appeal the District Judge remanded the 
matter and the learned Subordinate Judge bas 
revised his previous opinion and held that it is 
not time barred. From that there was an 
appeal to the District Judge who bas held that 
it is out of time. From the order of the Dis¬ 
trict Judge the present appeal has been filed. 

[ 4 ] The learned advocate appearing on 
behalf of the appellant has taken before us one 


point and one point only, in support of the 
appeal namely that it is not open to the jadg- 
ment-debtor to take the plea of limitation by 
reason of the fact that in the application whiob 
was started on 1st Sept-ember 1939. there was an 
order for the issue of a notice under o. 21, R. 22, 
Civil P. C., followed by an order for publication, 
of the sale proclamation under 0 . 21, B. 66. 
According to counsel, when the Court after issue 
of notice under o. 21, R. 22 directed sale of the 
properties, it came to an implied finding that 
the application was not barred by time, other- 
wise, it could not order the sale. 

[5] The question before us is whether the 
notice under 0 . 21 , B. 22 was served on the 
judgment-debtor. If the notioe was not eerved 
the judgment-debtor had no opportunity to raise 
the question of limitation and, therefore, no ques¬ 
tion of res judicata arises. The only evidence 
the judgment-debtor produced before the Courts 
below in proof of eervice of the notice was a 
certified copy of the suit register. There was 
no other evidence on this point. In the register 
there are entries showing that the notices were 
issued. But that does not mean that the notices 
were served. Such entries by themselves cannot 
prove service. It bas been laid down in a Bench 
deoision of this Court Mohiuidin v. Pirthi- 
chand Lai, 19 o. W N. 1159 : (a. I. R (2) 1916 
Cal. 444). where it was observed that the mere 
entry in the order sheet is no proof that the 
notice bad been served. In this case we are 
unable to hold that there was service. 

[6] The Court issues notice under 0. 21 , R. 22 
where the decree is more than one year old or 
when the decree is sought to be executed against 
the legal represneUtive of the judgment-debtor. 
If the person to whom notice is issued under 
0. 21. R. 22 does not appear or does not show 
oause to the satisfaction of the Court why the 
decree should not be exeout^d, the Court shall 
order the decree to be exeouted (o. 21, R, 29, 
Civil P. C.) In this case after the issue of 
notice under 0. 21, R. 22 when there was no 
appearance by the defendant, the Court was 
bound to order the decree to be executed in such 
manner as the decree oould be executed. 

[ 7 ] In this case the judgment-debtor had not 
been served and did not appear to the notice 
under 0. 21, R. 22 so be did not raise nor had 
the opportunity to raise the issue of limitation. 
The Court issued notice under 0 21, R- 66 and 
direoted sale of the properties as it was incum¬ 
bent on it to do so. We do not see how any 
question of res judicata arises. 

[8] Furthermore, in the case of Chatterpvt 
Singh v. Daya Ghand, 28 0 . L. J . 641 ; (A.I.B- 
( 2 ) 1915 oal. 850 ), it has been held that if the 
judgment-debtor does not appear to contest 6- 
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notice under 0. 21, R. 22 he is not precluded 
from raising an objection when bi9 property is 
attached. Assuming, in this case that the notice 
under order 0. 21, R. 22 wag served, which we 
|do not hold is the fact the judgment-debtor can 
raise objection to tho sale and take the point of 
limitation. 

[9l There is another point of view from 
which we can oome to the conclusion that the 
question of limitation is not res judicata. It is 
this: under S. 3, Limitation Act, whether or not 
the point of limitation is taken by the defendant 
or the respondent in a suit or an application, 
the Court is bound to notioe it in disposing of 
the matter before it. It has been held that the 
principles of this seotion apply to execution 
proceedings. In this case, therefore, the Court 
was bound to take tho point of limitation itself 
and dismiss the application if it was not in time. 
Haying failed to do so, it cannot be said that 
Jthe judgment-debter is hit by res judicata or 
lany principle analogous thereto. 

ClO] We, therefore, hold that the plea of res 
judicata is no bar to the judgment-debtor taking 
the point ot limitation to the application under 
consideration. As the application was not in 
time, the Court was bound to dismiss it. 

[11] On these considerations we hold that 
the Distriot Judge was right. The application 
is barred by time. 

[12] The appeal, therefore, is dismissed with 
oosts, one set two gold moburs. 

[13] Harries C. J,—I agree. 

Q,M J * Appeal dismissed. 

A. I. B. (87) 1980 Caloutta 315 [C. N. 193] 

Roxburgh J. . 

S. K. Ohaudhuri — Defendant — Appellant 
y. Jog Kumar Sarkar —Plaintiff — Respon¬ 
dent. 

A. P. A. D. No. 453 of 1949, D/9-6-1050, against 
deoreo of Sub-J„ 2nd Court,■ 24 Parganag, D/-2-8-1948. 

<*' T^nsfer of Property Act (1882), S. 113-Pro- 
ceeding for fixing standard rent — If amounts to 
waiver. 

Where a landlord inetltutaa a proceeding for fixing 
a standard root before the Rent Controller before the 
date of the notioe of ejectment and continues it after 

h h fi a Ln n n d n t d h« “ 8 is h * e u MciQg ‘ ha ,d! ‘ ,or ejectmont, 
ho cannot be said to have waived the notioe 

Annotation: ('50-Com). T. P. Aot, S^IiTn, 8? d ^ 

(b) Houses and Rems — West Bengal Premises 

fl7J *«! 1950) 1 l P f ov,a , lon »> Act (XVII 

I °.J 8 (3)-Suit for ejectment brought 

i“uf5 p ff; P p x tog ’’ ta a " ■» >° *«° 

* ? nl J, ejectment of a tenant brought 

ZcnmVLZTt sp ^' wh0Q BentOoSol 
Aot oi i960 cams into foroo, the geoond appeal la to 


be disposed of under the West Bengal Premises Rent 
Control (Temporary Provisional Act of 1948 and if the 
tenant ha9 not complied with the provisions of S. 12 (1) 
(b) of that Act a decree has to bs passed against him 
under that Act and that brings into operation the 
provisions of 8. 18 (5) of tho 1930 Act and a decree has 
to be passed accordingly. [Para 9] 

(c) Interpretation of Statutes—Retrospective ope¬ 
ration. 

Though an Act may have eome retrospective effect 
and apply to pending proceedings it dees not follow 
that evory provision of the Act will have retrospective 
effe2t * ’ [Para 12] 

(d) Houses and Rents — West Bengal Premises 
Rent Control (Temporary Provisions) Act (XVJT 
[I 7 ] of 1950), S. 18 (5), 14 (3), Proviso and 12(1), 
Proviso ( 1 ) —Landlord, if can show that tenant has 
committed default described in S. 12 (1), Proviso (i) 

and that he is not entitled to protection of S. 12 -_ 

Amendment of pleadings to assert above — Land- 
lord, if entitled to amend pleadings to show some 
other ground of eviction. 

Reference to 8. 14, in S. 18 (5) does not mean that a 
landlord will be entitled to show that the tenant com¬ 
mitted a default as described In S. 12 (1) oroviso (i) of 
the Act, nor does it mean that he will be entitled to show 
that the tenant ia not entitled to tho protection of 
a. 12 because of the proviso to snb-s. (3) of S. 14. Tho 
landlord will not be entitled to amend his pleadings 
for asserting the above, nor will he be entitled to amend 
them for the purpose of showing that he has some 
other ground for eviotion of the tenant under Rent 
Control Act of 1918, e. g. that the landlord bona fide 
requires the premises for his own me. ‘ 

Chandra Stkhar Sin, Rabindra Nath’Choudhwl 
and Bejoy Bhosi—tot Appellant. “ 

Ajxt Kumar Dull and Kiran Bhusan Mukherji 

— for Respondent. 

Judgment.—This appeal arises out of a suit 
for ejeotment filed on X8th June 1946 under the 
provisions of the Calcutta Rent Control Order 
The premises had been let in July 1942 at a 
rental of bs. 32. The plaintiff baaed his suit on 
the grounds that notios had been served and 
that the defendant was a habitual defaulter 
There was also a o'aim for damages for the 
period subsequent to the notice. The trial Court 
deoreed the suit giving damages only up to the 
date of suit. 

[ 9 ] There was an appeal by the defendant to 
the subordinate Judge, 2 nd Court, Alipore, and 
a cross objeotion by the plaintiff for damages 
from the date of suit to the date of recovery of 
possession. The lower appellate Court dismissed 
the appea! with costs and allowed the defen. 
dant e (plaintiff a ?) oross objeotion. The defen. 
dant now appeals. 

[3] For the appellant three points were area- 
ea before me ( 1 ) that as the plaintiff had 

for fixin * a standard 
rent before the Rent Controller before the date 

. e J' eotm6Qt and oontinued it 
after that and during the hearing of the suit, he 

had waived the notioe; (a) that notioe had not 

been properly aerved; and ( 3 ) that the provisions 
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of S. IS (5) of the latest West Bengal Premises 
Rent Control Act, 1950, are applicable to the 
case. 

[ 4 ] There seems to me to bs no substance in 
the first point. Stan lard rent is fixed for premises 
whoever may be the tenant. Again the landlord 
could not bs sure that he would win hi3 suit, 
he has not yet finally won it. He was surely 
entitled to protect his interest by obtaining an 
order from the Rent Controller as to the rent 
payable in case bis suit failed. His proceedings 
in doing so could not in any sense amount to 
waiver of his contention that after the notice 
the tenant was a trespasser liable to ejectment 
on the ground given by him. Lastly the Rent 
Controller had power to make his order with 
retrospective effect, and in faofc did so in part 
for a period prior to the notice. The landlord 
W83 entitled to have that established in so far 
a3 it affected the period prior to the notice when 
there was no question that the defendant was a 
tenant, without any question of waiver. 

[ 5 ] As to the second point thi3 is concluded 
by the findings of faot, no error of law having 
been committed in arriving at those findings. 
Four attempts to serve notice were made. The 
third attempt was by way of sending a register¬ 
ed cover with the notice, which was returned 
with the endorsement ‘left’ made by the postal 
peon. The fourth attempt wa3 by attempt at 
personal servioe, no one at the premises would 
accept the notioe, and it was stuck up. Tnere 
is authority that the first, or rather third 
attempt, amounted to good service, but in any 
case the fourth attempt oertainly did so. This 
contention therefore also fails. 

[6] We have now to attempt to understand 
and apply S. 18 (5), West Bengal Premises Rent 
Control Act, 1950 (hereafter callod the 1960 
Act) which runs a3 follows: 

"18 (5). If at the date when this Act comes into 
force, a suit for ejectment of a tenant is pending whe¬ 
ther in tri it Court, or in Court of first or second appeal in 
which no decree for ejeotment would be pa=sed excep 
on the ground of default in payment of arreara of rent 
under the provisions of the West, Bsngs 1 Premise tan 
Control (Temporary Provisions) Aot, A-*38 (iUuLYiiij 
of 1943, the Court shall exeroUe the power*s of: grant¬ 
ing relief against ejectment given by S. 14 .of thu 1 Act 
following the provisions and procedure of that sec .ion 
as far as may be necessary, and for the said purpose 
6 h a ii make suoh order for amendment of pleadings, 
production of evidence, remand, payment oi costs as 
may be just.’’ 

[ 7 ] Toe following dates and facts are impor¬ 
tant in this ca3e: 

(1) Calcutta House Rent Control'Order came 
into force on 29rd June 1943. 

(2) Suit was filed on 18 th Jane 1946. 

(9) All arrears were paid by 14th September 
1946. 


( 4 ) Tenant has paid or deposited rent regular, 
ly in due time since then. 

(5) Calcutta Rent Ordinance came into force 
on let October 19i6 (later continued in 
force by the West Bengal Expiring Liw 3 
Act, 1948). 

(6) Trial Court decreed the euit on 30 l .h sep. 
tember 1947. 

(7) Lower Appellate Court decreed appeal on 
2nd March 1948. 

(8) Appeal presented to High Court on 6th 
April, 1918. 

(9) West Beng al Premises Rent Control (Tem¬ 
porary Provisions) Aoi oame into force on 
1st December 1918. 

(10) West Bengal Rent Control Act 17 (XVII) 
of 1953 came into force on 3let March 1950. 

[8] The suit wa3 brought under the Caloutta 
House Rent Control Order, 1943. Ordinarily it 
would bs disposed of throughout under the 
provisions of that Aot. The decree was passed 
by the trial Court on 30th September 1947. In 
the meantime the Oaloatta Rent Ordinance, 
1946 (hereafter called the Ordinance) had come 
into force on 1st October 1916. Under 8. 17 of 
that Ordinance, it was provided that if any 
decree had bean passed before the Ordinance 
came into foroe but possession had not been 
recovered the Court, if it was of opinion that the 
decree would not have been made if the Ordin¬ 
ance had been in operation at the date of the 
making of the decree might re3oind or vary it 
for the purpose of giving effect to the provisions 
of the Ordinance. There is nothing specifio in 
the Ordinance relating to psnding proceedings, 
unless waare to take S. 26 as oovering legal pro- 
oeedings; but it can hardly be suggested that relief 
in accord ancejvith the provisions of the Ordinance 
was to be given in respect of decrees passed 
before it came into foroe, and none in cases 
pending when it camo into force. There is suffi- 
oient provision in toe Ordinance to ehow that 
the context requires soma modification of the 
effeot of S. 8, Bengal General Clauses Aot. The 
decree then must be taken to have been made 
under the provisions of the Ordinance. 

[ 9 ] By a parity of reasoning as given above 
to show that the case started under the Caloutta 
House Rent Control Order was to be disposed 
of in the trial and appeal Courts under the pro¬ 
visions of the Ordinance, than this second 
appeal is to be disposed of primarily under the. 
West Bengal Premises Rent Control Act, 19l8j 
(hereafter called the 1918 Act). If the tenant had 
complied with the provisions of S. 12 ( > W. 
then no decree oould be passed against him 
under that Aot; but admittedly be ^snot so 

deores would now be so passed by J 

the decree of the lower Courts. That then brings 
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[into operation the provisions of S. 18 (5) of 
I the 1950 Act, and a decree is to be passed 
accordingly. 

[lol For tho landlord-re3pondent here it is 
argued, (1) that the reference to S. 14 in S. 18 (5) 
cf the 1950 Act means that be will be entitled 
to show that the defendant has committed a 
default a3 described in S. 12 (l) proviso (i) of 
that Act, ( 2 ) that for similar reasons he will be 
entitled to show that the tenant is not entitled 
to the protection of S. 12 because of the proviso 
to sub-s. (3) of s. 14, (3) that the reference to 
amendment of pleadiDgs in 8. 18 (6) shows that 
he will be entitled to amend his pleadings for 
asserting the above, U) that be will also be en¬ 
titled to amend them for the purpose of show¬ 
ing that ho has some other ground for eviction 
of the tenant under the 1946 Act. e. g., that the 
landlord bona fide requires tbe premises for his 
own uee. 

[ill To dispose of these contentions, it is neoes- 
eary to consider the general structure of the 
previous legislation, as well as that of the 1950 
Aot in order to appreciate the marked difference 
between them. It will be sufficient probably if 
wo refer to tbe Ordinance of 1946 and the Act 
of 1948 only as regards earlier legislation. 
All three enactments recognise the existence 
of a right to eject under the Transfer of Property 
Act. They then substantially take this right 
away by a provision which on the face of it is 
merely one of procedure, each enacts (8. 11 
Ordinance, s. 12 of the 1948 and i960 Act) that 
notwithstanding anything contrary in other Aot 
no deoree for ejectment shall be passed (with 
some qualification in tho Ordinance, and 19t8 
Aot). They then by way of provisos give back 
the right to ejeot in oertain oases. Section 12 ( 4 ) 
of the Ordinance then again takes away tho 
benefit of the provisos from tbe tenant unless he 
fulfils oertain conditions, under S. 12 ( 4 ) (a) he 
must pay regularly by the fifteenth of the month 
or the oontraot date ; under S. la (4) in the oase 
of arrears accrued before the commencement of 
the Ordinance he must pay.them up within one 
month of tbe date of commencement of the 
Ordinance. Similar thongb slightly different 
provision is made in the 1948 Act in 8.12 (l) (a) 
and (b). The effect of these provisions is to lay 
down certain conditions in which a tenant oan be 
ejected, though the form is by way of saying in 
what oases deorees oan be passed. Prima facia 
when it is enacted that no deoree shall be passed 
except in certain conditions the provision will 
apply to all oases, any oase pending whether in 
trial Court or in appeal at the date the en. 
actment oomes into force, and any oase started 
after the commencement of the Aot but the real 
intention can only be gathered by examining 
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the whole enactment in question. As I have 
said above under the Ordinance and the 1948 
Aot it was clear that the provisions applied 
(subject to a caution to be discussed below) to 
pending litigation. Sections 17 and 26 of the 
Ordinance, and Ss. 18 and 45 of the 1943 Aot 
make that clear. 

[ 12 ] A word of caution is necessary here. 
Though an Act may have some retrcspective| 
effect and apply to pending proceeding?, it does 
not follow that every provieion of the Act will 
have retrospective effect. Without elaborating, 
tbe point, it may be stated that examination of 
tbe various enactments shows mauy provisions 
which are clearly not to take effect before tbe 
commencement of the Act. Section 12 (3) of the 
Aot of 1948 is one example (with respect it may 
be pointed out that the recently reported case 
of Akhil Ranjan Dos v. B. N Biswas, 54 
C. W. N. 536 : (A. I. R. (37) 1950 Cal. 472)) 
appears to overlook this fact. The distinction 
as regards S. 14 of the Ordinance was recognis¬ 
ed in Abanindra Mohan v. Khazamull Sardar, 
52 C. W. N. 693. 

[13] When wo come to the 1950 Act the case 
ia dearly different. The root "provision in S. 12 
is more drastic than that in 8. 11 of tho Ordin¬ 
ance or 8. 12 of the 1948 Act ; there is no 
qualification. But there is no provision corres¬ 
ponding to 8. 17 of the former or a. 18 of the 
latter. Seotion 18 of the 1950 Act has a much 
more limited scope. Section 18 (l) deals with 
decrees passed before the Act came into force, 
S. 18 (6) with suits pending in the trial Court 
or in appeal. In the case of decrees passed 
(before the commencement of 1950 Act) under 
tbe 1948 Aot on the ground of default 8. 18 ( 1 ) 
provides that the tenant shall be relieved from 
ejectment provided ho pays up all arrears assum¬ 
ing that the tenanoy had continued up to the 
month in whioh an order is made under the sec¬ 
tion direoting the tenant to pay that amount 
plus interest and costs on a date not later than 
forty days from the date of the order. No ques¬ 
tion arises as to applicability of any other provi¬ 
sion of the 1950 Act to deorees passed before its 
commencement. 

[Hi Then in s. 18 (s) speoifio provision is 
made for pending cases where (but for the pro¬ 
vision of s. 18 (6)) a decree would be passed 
under the 1948 Act. Section 18 (a) provides that 
the Court is to exercise the powers given under 
8. 14 of tbe Aot. Unless the wording of the pro¬ 
visions clearly provides otherwise, we may take 
it that the provision made under s. 18 (6) is 
intended to achieve muoh tho same substantial 
result in these pending cases as is provided (in 
8. 18 (i) ) for oases where a deoree for default 
had already been passed under the 1948 Aot before 
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the 1950 Act came into force. Thi3 is the game 
assumption as we made in regard to the 1948 
Aot. and the Ordinance, but the result is the 
opposite. Section 18 of the 1948 Act, and S. 17 
or the Ordinance clearly applied the provisions 
of those enactments to cases where decrees were 
passed before their commencement, hence, 
(coupled with the effect of S. 45 and s. 26 res¬ 
pectively of those enaotments) we deduced that 
the enactments applied to pending cases. But in 
the 1950 Act the intention seems clear not to 
apply its provisions to either type of case except 
in the limited respect provided in S. 18 (lj and 
S. 18 (5). 

[15] If we turn then to S. 14 (l) we find that 
by applying its provisions practically the eatne 
result will be achieved as under S, 18 (1), for the 
Court will under S. 14 (l) calculate the amount 
in ‘arrears’ up to the date of the order mention¬ 
ed thereafter, as also the amount of interest on 
such arrears of rent calculated at the rate of 9 
and three-eighths per centum per annum from 
the day when the rents became arrears up to 
suoh date, together with the amount of such cost 
of the suit as is fairly allowable to the plaintiff 
landlord, and shall make an order on the tenant 
for paying the aggregate of the amounts (speci¬ 
fying in the order such aggregate sum) on or 
before the date fixed in the order. Under sub- 
8. ( 2 ), the date in question is to be the fifteenth 
day from the date of the order, excluding the 
date of the order. 

[16] It i3 to be noted that under S. 18 (6) of 
the 1950 Act, the Court is to exercise the powers 
of granting relief against ejectment given by 
S. 14 of the Aot following the provisions and 
procedure of that section as far a3 may be neces- 
sary. It does not provide that the relief is to be 
given against the same default as that against 
which s. 14 is to give relief, namely, the default 
created by the effect of proviso (i) to sub-s. 1 
of s. 12 of the Aot. The default against which 
relief is to be given following the provisions and 
procedure of 8. 14, is the default under the 1948 
Act which would result in the decree for eject¬ 
ment under that Aot. 

[17] This disposes of the first three points 
argued for the landlord respondent set out above. 
If the tenant is not liable for the default created 
by s. 12 ( 2 ) (i), the first point is disposed of. 
Consequently the proviso in 8. 12 (3)-equally can- 
oot apply against the tenant, for that refers to 
three defaults as created by S. 12 (l) (i) within a 
period of 18 months, and if that doe3 not apply 
against the tenant, the latter proviso cannot 
apply. 

[ 18 ] It remains to consider the fourth point 
urged for the landlord respondent. Is he to be 
allowed now to show that under the 1949 Aot he 


could get a decree on a ground other than the 
ground of default. In this connection Mr. Datt 
laid stress on the provision in S. 18 (6) for amend- 
ment of pleadings. The Court is to exercise the 
powers of granting relief against ejectment 
given by 8. 14 of the Act , and for the said 
purpose is to make such order for amendment 
of pleadings, production of evidence, remand, 
payment of coats as may be necessary or just. 
The words "for the said purpose” suggest that 
the amendment is to be limited to the purpose 
of giving relief in a case assumed to be one to 
which 8. 18 (6) is applicable. Mr. Datt urges 
that they mean also for the purpose of showing 
that the case is not one to whioh 8. 18 (6) is ap- 
plicable, i. e., for showing that there is some 
other ground for ejeotment other than default. 
He contends that no amendment would appar- 
ently be neoessary merely for the limited pur¬ 
pose of giving relief. I do not think this is strictly 
correot. In determining the amount payable 
under 8. 14 there might be some question as to 
amount of arrears at the date when the rent 
became arrears, and possibly as to subsequent 
payments. In a suit for ejeotment for default 
actual arrears might not have been claimed. For 
example default whioh was made the ground for 
ejeotment might be that provided for in 8 12 (3) 
of the 1948 Aot, a mere case of delay in pay¬ 
ment for three consecutive months. 

[19] On the other hand, it can be argued that 
if another ground for ejectment does exist, it will 
save mulciplioity of litigation to allow, with suit¬ 
able orders as to costs, the landlord still to esta¬ 
blish that ground, especially in view of the fact 
that the latest Act has given a new privilege to 
the tenant to avoid ejeotment. There is however 
one reason why in this case I think this should 
not now be allowed. The ground proposed to be 
established is that of bona fide requirement by 
the landlord. If the amendment is allowed the 
issue will be tried under the 1948 Act since 1950 
Aot applieB to the suit only to the limited extent 
laid down in S. 18 (5). But under the present 
law if the landlord brings his suit he mu3t esta 
blish reasonable requirement, his rights ore more 
restrioted under the new Act. I think therefore, 
that he ought to establish them under the new 
Act. An additional reason in favour of this view, 
is that under s. 18 (l) in the oase of deorees pass- 
ed before the 1950 Act came into force, clearly 
the landlord would not be allowed to agitate 
fresh grounds to meet the tenant’s olaim for 
relief thereunder. 

[20] The decree of the lower Court 13 there¬ 
fore set aside. Order is hereby passed under 
S. 14 (1), We B t Bengal Premises Rent Control 
Act, 1950 , for the defendant to pay rent at bs. 50 
per month from 1st August 1946, up till the date 
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of this order together with interest at ths per 
sentum pet annum, plus costs throughout less 
the amounts of C03ts already deposited in the 
Courts below, which the landlord may withdraw, 
the aggregate eum being rs. 3725-13-0. The 
amount will be paid into this Court on or before 
3th June. The case will be put up on 9th June 
with a report whether the amount ha3 been paid 
or not, when further order will be passed. The 
defendant will be at liberty to withdraw the sum 
of Rs. 400 deposited in the trial Court on aooount 
of damages. The defendant will also be at liber¬ 
ty to withdraw the sum of Rs. 2600 out of the 
total amount deposited with the Rent Controller 
to the oredit of the plaintiff. 

[2ll The amount has been paid in time, the 
suit is accordingly dismissed under s. 14 (3), 
West Bengal Premises Rent Control Aot, 1950. 

[ 22 ] Iisave to appeal under cl. 15 of the Let¬ 
ters Patent is granted. 

v.B.B. Appeal allowed. 


A. I. R. (37) 1930 Calcutta 519 [ C. N. 19A.J 

Roxbcbgh J. 


Jatindranath Naskar and others — Peti¬ 
tioners v. Baharaddi Molla and others — 
Opposite Party. 

Civil Rule No. 1314 of 1949, D/- 19lh June 1950, 
from order of Munsif 1st Court, Barolpore, D-/ 14th 
May 1949. 

Debt Laws — Bengal Agricultural Debtors Act, 
1935 (VII [7] ol 1936), S. 37A ( 8 )—Award and order 
of restoration ol possession to debtor — Proceed¬ 
ings under sub*s. ( 8 ) — Objection by objectors, not 
parties to proceedings under Act, when can be 
— Applicability ol Civil P. C., to proceedings 
under aub- 3 . ( 8 )-CivilP. C. (1908), O. 21, Rr.97,100. 

The Aot itself provides no procedure for the Court 
to follow in a prooeeding under S. 37A ( 8 ) of that Act. 
The proper procedure for a Court to follow la the pro- 
oedure of the Civil Prooedure Code in regard to execu¬ 
tion of decrees. [Para 2] 

Where the judgment-dob tor obtains an award and 
order for restoration of possession of property and applies 
under sub-e. ( 8 ), objeotion by the leasooa on the basis of 
a lease from landlord oinnot be raised aa they are not 
parties to prooeedlnga under the Act. The proper time 
for them to be heard is If and when delivery of posses¬ 
sion ii sought to be given they resist delivery when the 
applioant under 8 . 37A ( 8 ) can oome In with an appli- 
nation under O. 21, B. 97. Civil P. G , or in the event 
that the objfotora aro dispossessed they can oome in 
under O. 21, R. 100. [ Para 51 

Annotation : ('44-0om.) Civil P. O., 0.21, R. 98 
». 1, 5; R. 100, N. 2. 


Biralal Chakravarti and Earidtb Chatterji 

a . . . — for Petitioners. 

anyama Charan M\lra and Rabindra Nath Chou- 
dhury — ior Opposite Party. 

Order— This role arises out of proceedings 
binder 8 . 87 A (e), Bengal Agricultural Debtors 
Aat. The judgmeut-debtors obtained an award 
and order for restoration and applied to the 
Stuneif, 1st Oourt, Baruipnr, under the provi¬ 


sions of that sub-section. Objection was made 
by the present petitioners (who were opposite 
parties Nos. 15 and 16 in that petition) on the 
basis of a lease from the landlord. It is unneces¬ 
sary for me to give details of the nature of the 
objeotion. The objeotion was overruled. The 
objectore were not parties to the proceedings 
under the Bengal Agricultural Debtors Aot, a 
position which iB quite iD accordance with the 
decision in Taraprasanna Roy v. Adwaita 
Charan , a. I. R. (35) 1918 cal. 329 and subse¬ 
quent decisions. 

[ 2 ] On behalf of the petitioners, my atten. 
tion has been called to the oase of Narayan 
Chandra v. Rash Behari, Civil Revn- C. N. 1721 
Of 1946 : (l. L. R. (1948) 2 Cal. 68) in which it 
was held by Mukherjea and Ormond JJ. that 
where the judgment-debtor was obstructed in 
endeavouring to get possession through Court 
under s. 37A (8) he could make an application 
under o. 21 , R. 97, Civil P. 0. The Bengal 
Agricultural Debtors Act itself provides no pro. 
oedure for the Court to follow in a proceeding 
under 8. 37A (8) of that Aot whioh has many 
affinities with a proceeding undec 8. 114, OivU 
P. O. The oa;e cited amounts to a decision that 
the proper procedure for a Oourt to follow is 
the prooedure of the Code in regard to exeou- 
tion of dtoceeB. 

[3] The ground on whioh this rule was obtain¬ 
ed was that the order of tbo learned Munsif 
directing restoration to applicants 1 to 4 
and incidentally overruling the objections of 
opposite parties 16 and 16 was incorreot. In 
argument here however a different position 
was taken and on the basis of the oase cited it 
was urged that the objection of the objeotora 
should not have been dealt with by the lower 
Court in the proceedings under s. 37A (8). 

[ 4 ] On behalf of the opposite parties, it is in 
turn objected that the petitioners ought not now 
to be allowed to ohaDge their ground. 

[5] If the procedure indicated in the case 
oited is followed, there can be no doubt that the 
objootors as lessees from the landlord were not 
entitled to be heard at the time when the appli- 
oation wa3 mado under 8. 37A (8). The proper 
time for them to be heard was if and when 
delivery of possession was sought to be given 
they resisted delivery when the applicants under 
8. 87 a (8) could oome in with an application 
under 0. 21 , R. 97, Civil P. 0. as laid down in 
that case, or in the event that the objectors] 
were dispossessed they oould come in under 
0. 21, R. 100 . Even if tho present order stands, 
in my opinion, they could still oome before the 
Court in the manner above indicated and taka 
the objeotion that the decision in the order of 
the learned Munsif so far as it affeoted the 
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objectors, opposite parties ]5 and 16 was 
without jurisdiction; in other words, that the 
decision was not res judicata. In that view of 
the matter, it i3 not necessary for me to decide 
whether the deoision overruling the objection is 
right or wroog. It is sufficient if I make it 
clear that so far as the present petitioners are 
concerned, it is without jurisdiction and the 
matter of their rights and position still remains 
open to be decided, if at all, in proceedings 
under o. 21, B. 97 or R. 100 83 the case may be. 

[6] The result is that the present rule is dis¬ 
charged. I make no order as to costs. 

G.M.J. Rule discharged. 

A. L R. (37) 1950 Calcutta 520 [C. N. 195) 

G. N. Das and Das Gdpta JJ. 

Mihirlal — Auction-purchaser—Petitioner v. 
Panchlcari Santra and others — Judgment- 
debtors — Respondents . 

Civil Rule No. 970 of 1949, D/- 15th December 1949, 
agaiust order of D. J., Hooghlj, D/• 17th May 1949. 

(a) Tenancy Laws —Bengal Tenancy Act (VIII [8] 
of 1885*, S 174 (3)-Delay in applying for delivery 
of possession —Civil P. C. (1908), O. 21, R. 90. 

The mere fact that the aucticn-purchaser makes 
delay in applying for delivery of possession cannot be 
any ground for thinkiDg that he ia actlDg fraudulently 
with a view to prevent the judgment-debtors from 
knowing about the sale. (Para 3] 

Annotation: (’44 Com.) Civil P. C. O. 21, R. 90 N 37. 

(b) Civil P. C (1908), S. 115 — Material irregu¬ 
larity in the exercise of jurisdiction. 

Omission on the part of the Court to look into the 
record and basing its decision upon a faulty or non¬ 
reading of tho record that the auction-purchaser was 
guilty of fraud when in fact he was not, is a gross 
Irregularity in exercise of jurisdiction. (Para 4] 

Annotation. (’50-Com.) Civil P. C. S. 115 N. 12. 

(c) Civil P. C. (1908), O. 21, R. 90 — Fraud in 
publishing and conducting sale — Tenancy Laws— 
Bengal Tenancy Act (VIII [8] 1885), S. 174. 

Fact that the auction-purcha=er was present at the 
time of the service of the sale proclamation whore the 
decree-holder was also present and that the auction- 
purchaser has given false evidence in Court as regards 
service of sale proclamation not oven remotely justify 
a conclusion that he was gniltj of any fraud by which 
he intended to or managed to prevent the judgment 
debtors from knowing of the sale. U ara OJ 

Annotation: (’44-Com.) Civil P. C., O. 21, R. 90 
N 37 

(d) Tenancy Laws-Bengal Tenancy Act (VIII [8] 
of 18851 S. 174 (3) — Extension of time on ground 
of fraud— Limitation Act (1908), S. 18 — Civil P. C. 
(1908), O. 21, Hr. 90, 92. 

The suction-purchaser is a necessary party to an 
application for setting aside a sale. The auction-pur¬ 
chaser is not a person claiming through the decree- 
holder. Before any extension of time can be given 
under S. 18 of the Limitation Act in an application for 
setting aside a eale under S. 174 (3), Bengal Tenancy 
Act, It must be proved that the auction-purchaser was 
either guilty of the fraud or an accessory to the fraud 
that prevented the judgment-debtor from knowing of the 


sale : 44 C. L J. 565 and A. I. R. (36) 1949 Cal. 912, 
Dissent. [Paras 15, 16. 291 

Annotation: ('42-Com.) Limitation Act, S. 18 N. 14. 
C44 Com.) Civil P. C-, O. 21 R. 90 N. 47; R. 92 N. 4. 

Apurba Dhan Mukherji and Chandra Narayan 
Laik—for Petitioner. 

Heramba Chandra Guha -tor Opposite Party 1. 

Das Gupta J—The applicant before ns pur¬ 
chased at auction an occupancy raiyati holding 
in execution of a rent decree. The sale waB held 
on 13th March 1916. On 25th April 1946, an appli¬ 
cation was filed by one Kachimannessa Bibi 
claiming to have purchased the interest of the 
judgment-debtors, for setting aeide the eale under 
the provisions of S. 174 (3), Bengal Tenancy Aot. 
This application was dismissed by the Court on 
13th December 1947. On 5th January 1948, the 
auction.purchaser the petitioner before us filed 
an application for confirmation of the sale. The 
eale was ultimately confirmed on 27tb Maroh. 
1943. On 27th June 1943, an application was filed 
by two of the 17 jadgmentdebtors who are 
Panch Eari Santra and Satya Bala Dasi„ 
opposite parties Nos. 1 and 2, under s. 174 (3), 
Bengal Tenanoy Aot, for setting aside the sale on 
the ground of fraud and irregularity in publish¬ 
ing and conducting the sale. Tho learned 
Mun 3 if allowed the application and the learned 
District Judge has dismissed the appeal that was 
filed by the present petitioner against that deoi. 
sion. The learned Distriot Judge has come to tho 
conclusion that the deoree-holder was guilty of 
fraud inasmuch as he mentioned the value of 
the holdiDg at Rs. 10 only in the sale proclama¬ 
tion and further that he fraudulently suppressed 
the sale proclamation and other notices. He 
also came to the conclusion that the auction- 
purchaser was also guilty of fraud and that con¬ 
sequently the applicants under 6. 174 (3), BeDgal 
Tenancy Aot, were entitled to the benefit of 
S. 18, Limitation Act, ani so, the application 
though filed long after six months after the date 
of the sale, was not barred by limitation. 

[ 2 ] The first question agitated before us is 
whether the learned District Judge acted irregu¬ 
larly and illegally iu the exercise of his jurisdic¬ 
tion in coming to the conclusion that the auction 
purchaser was also guilty of fraud. The learned 
District Judge appears to have based his deci¬ 
sion in tbi 3 matter on two facts, first, that the 
auction purchaser has benefited by the fraud on 
the part of the decree-holder inasmuch as there 
was paucity of the bidders because of the gross 
under valuation in the sale proclamation and 
the auction-purchaser was thus able to have th6 
land for an inadequate price. The other ground 
on which the learned Distriot Judge relied WAS 
that the auction purchaser did not apply for deli¬ 
very of possession for two years after the date- 

of the sale. 
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[8] It has been pointed out to ua by Mr. Mu- 
kherji on behalf of the petitioner that the 
learned District Judge misread the evidence, 
inasmuch as he omitted to notice that the sale was 
confirmed as late as 2ist February 1948 so that 
the delay of the auotion-purchaser was not 
2 years tut only one month. I am myself UDable 
to agree that the mere fact that the auction- 
purchaser makes delay in applying for delivery 
of possession can be any ground for think¬ 
ing that he is acting fraudulently with 
a view to prevent the judgment-debtors from 
knowing about the sale. But even if such delay 
can justify any conclusion as regards fraud, it 
is abundantly clear that there was no such delay 
as the learned District Judge seems to have 
wrongly thought. From the facts pointed out 
above it appears that though the sale was ac¬ 
tually held on 13th March 19lG the application 
under B. 174 (8) filed by Kachimannessa was 
not disposed of till 13th December 1947. It wa 3 
only after that application was disposed of that 
the auotioc-purohaser could take any steps for 
getting the sale confirmed. That he did, a3 we 
have seen, on 6th January 1849 and the eale 
was confirmed °n 21st February 1948 and be 
put his application for delivery cf possession on 
S7th March 1918. There was therefore, as already 
stated above, no appreciable delay on his part. 

[4] In my judgment the omission to look 
into the record in the case is a gross irregularity 
in tho exercise of jurisdiction and the learned 
Judge’s decision based upon a faulty reading or 
rather a non.reading of the record that the 
auction purchaser was guilty of fraud cannot be 
allowed to stand. 

16] Mr. Quha has however taken us through 
the evidence and has tried to convince us that 
quite apart frcm this question of delay in apply, 
ing for delivery of possession there was other 
evidence whioh would justify snob a conclusion. 
Of the two items of evidence pointed out one 
wae that the auction purchaser was present at the 
time when the Bate proclamation was served 
when the decree-holder was also present ; the 
other was that in Court he has given false evi. 
aence as regards the service of the sale pro- 
elamation. 

[6] Assuming that both these facts are true, 
namely that the auction-purchaser was present 
at the time of the service of the sale proclama¬ 
tion where the deoree-holder was also present 
and also that the auction-purchaser has given 
false evidence in the present proceedings I am 
unable to see how these can even remotely 
justify a conclusion that he was guilty of any 
fraud by which he intended to or managed to 
[prevent the judgment.debtors from knowing of 
the sale. 


[7] My unhesitating conclusion is that there 
is no evidence on the record to shew that the 
auction-purchaser was guilty of any fraud in 
connection with the sale or that- ty any fraudu¬ 
lent conduct on his part the judgment-debtors 
were prevented from knowing the date of the 
sale. 

(sl If therefore it is necessary before the 
applicant under S. 174 (3), Bengal Tenancy Act. 
can get the benefit cf B. IS, Limitation Act, in 
the present application that the auction pur¬ 
chaser must be shown to have been guilty of 
fraud or to have been accessory to the fraud, it 
must be held that the applicants could not get 
the benefit of the S. 18 and the application filed 
on i7th June 1948, was barred by limitation. 

[9] It has, however, been contended by 
Mr. Quha for the opposite party that it is not 
really necessary in law that the auction pur- 
chaser should be shown to be guilty of any fraud 
in order that the extension of time under S. 18, 
Limitation Act. can be given. 

[10] The relevant portion of S. 13, Limitation 
Act, runs as follows : 

'•Where any person having a right to institute e 
suit or make an application has, by means of fraud, 
been kept from the knowledge of such right the time 
limited for instituting a suit or making an application: 

(a) against the person guilty of the fraud or Bcces- 
sory Ihorelo, or 

(b) against any person olaiming through him, other¬ 

wise than in good faith and for a valuable considera¬ 
tion, shall be computed from the time when tho fraud 
6rst became known to the person injuriously affected 
thereby." 

til] Here, the application was made against 
the deoree-holder and the auotion-purchaser. As 
against the decree-holder, on the finding with 
which we find no reason to interfere that ho was 
guilty of fraud and by that fraud, namely, tho 
suppression of processes bo had kept the 'appli- 
oants from the knowledge of tho sale, it mu3t 
bo held that tho application is within time if wo 
accept that the judgment-debtors first came to 
know of the fraud at the time when tbe auotion. 
purobaser went to take delivery of possession. 

[12] What however is the position of the 
application as against the auction-purchaser ? 
In order that tbe applicants may succeed, the 
application must be made in time as against 
him also unless he be considered to be an un¬ 
necessary party. It 13 not within tbe period of 
six months allowed by s. 174, Bengal Tenancy 
Act. Obviously the applicant can succeed only 
if they oan get the benefit of a. 18, Limitation 
Act. The words of the section as already men. 
tioned above, give a special rule of computation 
against two kinds of persona: a person guilty of the 
fraud or accessory thereto or a person olaiming 
through such other person guilty of fraud other, 
wise than in good faith and for valuable consi. 
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deration, when such fraud has kept the plaintiff 
or the applicant from knowledge of this right to 
sue. It is difficult to see from the words of the 
section how the application against a person 
who i3 neither guilty of the fraud nor accessory 
thereto, nor is a person claiming through such 
other person can attract the provisions of 3. 18. 

[13] If the auction-purchaser is not a neces¬ 
sary party to an application for setting aside the 
sale under 8. 174 (3), Bengal Tenancy Act, 
no question of limitation would arise at all, and 
the application would not fail, because such un¬ 
necessary party comes ou the record beyond the 
period of limitation. 

[Ill The question therefore is whether the 
auction-purchaser is a necessary party to an 
application for setting aside a sale. 

[15] Section 174 (3) does not in words state 
as to who should be made a party. In 8. 174A, 
there is a provision that no order setting aside 
a sale shall be made, unless notice of the appli¬ 
cation had been given to all persons affected 
thereby. Whatever view may bs taken a3 regards 
the stage where such notice is to be given, there 
can be no doubt, in my opinion, that an appli¬ 
cation for setting aside the sale oannot be con¬ 
sidered at all unless the person against whom 
the relief is primarily claimed has been male a 
parly and received notioe. The relief asked for 
is that a sale be s^t aside. The one person who 
will suffer if this relief is granted, is the auotion- 
purchaser. If anybody therefore is a neoessary 
party the auotion purchaser, in my opinion, the 
most nece33ary party, the decree-holder being 
the other party who, in my opinion, should also 
be brought on the record. 

[16] The necessary conclusion which in my 
opinion cannot be escaped, unless we are to add 
certain things to S. 18, Limitation Aot, or to 
ignore some of the words actually used therein, 
,i3 that the extension of time under 8. 18 , Limi- 
itation Aot cannot be made in an application tor 
'setting aside a sale a3 against the auction pur¬ 
chaser unless he is guilty of the fraud or acces¬ 
sory thereto. It nee3 hardly he mentioned that 
•the auction.purohaser is not a person claiming 
through the deoree-holder. 

[ 17 ] Reliance was placed by Mr. Guha on 
two decisions of this Court, one in the case of 
Kedar Eura v. Asutosh Boy, 41 o. L. J. 565 
and the other in Mahipati Ealdir v. Atul 
Krishna, 63 0. W. N. 597. (A. I. R (36) 1919 
Oal. 212 ). In the cass of Kedar Eura: (44 C. L J. 
£ 65 ), B. B. Ghoso J. sitting singly was of the 
opinion that the fraud by which the judgment- 
debtor is kept from the kuowledge of his right 
to apply for setting aside the sale must be the 
fraud only of the deoree-holder and it is not 


nec93sary either to allege or to prove fraud on 
the part of the auction purchaser. A similar con¬ 
clusion was reached by Mukherjea, J., sitting 
singly, in the case of Mahipati Ealdar: (63 
C. W. N. 587: A. I. B. (361 1919 0*1. 212) quoted 
above. I find that in both these cases the learn¬ 
ed Judges expressed their opinion that the auo¬ 
tion purchaser was not a necessary party in an 
application for setting aside the sale. In faot 
B. B. Ghose J. refused to rely on the previous 
deoision in the oase of Puma Gh, Mondal v. 
Anukul Biswas, 86 Oal. 654: (2 L 0- 844) in the 
view that under the old Code in whioh the 
decision in Puma Chandra’s case : (36 OaL 
654: 2 I. 0. 814) wa3 given the auction pur¬ 
chaser was a necessary party in an application 
for setting aside the sale Mukherjea J. also 
appears to be of tba same opinion and says that 
the application for setting aside the sale is direc¬ 
ted primarily against the decree-holder at whose 
instance or for whose benefit the sale was held. 
If I could se9 my way to agree with these emi¬ 
nent Judges in this view that the auotion pur¬ 
chaser is not a neoecsary party, I would have 
no difficulty in coming to the conclusion that 
the question of limitation does not arise at all, 
a9 regards the auotion-purchaser. As slated how¬ 
ever I am unable to agree that the auction pur¬ 
chaser is not a necessary party and in my view 
he is the mo3t necessary party in a case where 
the 9ale at which he purchased is sought to be 

set aside. . T 

[13] The other reason given by Mukherjea J. 
is that if fraud on the part of the auotion pur¬ 
chaser is held to be necessary to be proved for 
an extension of time under S. 18, Limitation Aot, 
the judgment-debtor would have absolutely no 
remedy where by the fraud of the deoree-holaei 
the judgment.debtor is totally kept out of the 
knowledge of the sale and the property has been 
sold for a nominal price, bat the auotion pur¬ 
chaser is not party to the fraud, or accessory 

[19] With great respeot, I think that this is 
not a reason why a different interpretation should 
be put on 8. 18, Limitation Aot. If the eeotion 
is properly interpreted, it does not provide the 
judgment-debtor with any remedy in the oases 
as mentioned by Mukherjea J. The ques ion 
giving the remedy is in the hands of the Lsgifl. 
lature. Oi course, if there was any ambiguity n 
the language used, it would have been reasonable 
and possible to put the interpretation which 
would give the judgment-debtor a remedy. I am 
unable to detect any suoh ambigaity. 

[ 20 ] I am therefore unable to aocept t 
soning which found favour with ithei two learned 
Judges in the cases of Kedar Eura v. AsvXo* 
Boy : <U 0 . L. 3. 555 ) and Mah.pal. Bailor. 
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(63 0. W. N. 6S7: A. I. B. (36) 1249 Cal. 212) 
mentioned above. 

[2ll It may be mentioned here that in a 
number of other eases Judges sitting singly have 
in this Court decided that fraud on the part of 
the auction purchaser is necessary to be proved 
in on application for setting aside a sale before 
extension of time under s. 18 , Limitation Act 
can be given. Mention may be made of the de. 
cisions in the cases of Majahar Ali v. Mafi- 
jaddi Sardar, 166 I. C. 127: (A. I. B. (23) 1936 
cal. 70G), Saila Bala v. Alul Krishna'. 82 c. L. j. 
9: (a. i. R. ( 35 ) 1948 Cal. 63) and Jagisioar Das 
v. Deb Narain, 46 0 . W. N. 403- 

[ 22 l My conclusion is that before any exten¬ 
sion of time can be given under 8. 18 , Limita¬ 
tion Act, in an application for setting aside a 
sale under 8. 174 (3), Bengal Tenancy Act, it 
must be proved that the auction-purchaser was 
either guilty of the fraud or accessory to the 
fraud, that prevented the judgment-debtor from 
knowing of the sale. 

( 23 j The result is that the application made 
by the present opposite parties Nos. 1 and 9 
must be held to be barred by limitation and 
must therefore fail. Accordingly I would set 
aside the order passed by the learned Courts 
below and order that the application under 
8. 174 (8), Bengal Tenancy Act, be dismissed. 
There will be no order as to costs. 

(24] G. N. Das J. —I agree in the order 
proposed by my learned brother. 

H - Order accordingly. 


A. I. R. (37) 1950 Caloutta 823 [C. N. 19G.J 
Harries 0. J. and Lahiri J. 


for a period of one year, from the data of the 
order, 

[ 2 ] The prosecution case is that one Hazi 
Gura Mia used to carry on a business in con¬ 
fectionary and bakery in the town of Darjee¬ 
ling. He died on 55h September 1946 leaving his 
confectionary and bakery shop and consider, 
able assets. The prosecution case is that after 
the death of Guru Mia his widow inherited the 
assets and used to carry on the confectionary 
and bakery business. According to the practice 
followed by this business, the officer in charge 
of the bakery business U3ed to hold in his hands 
the sale proceeds of the bakery ehop and at the 
beginning of the next month he used to deposit 
the said sale proceeds in the account of the 
firm itself. On 1st September 1949, the peti¬ 
tioner who was in charge of the bakery business 
was entrusted with a sum of Rs. 478 as repre- 
eenting the sale proceeds of the previous month 
for the purpose of crediting the same in the 
account of the firm but the petitioner instead 
of crediting the said amount in the account of 
the firm credited it in his own private account 
in the bank of Jaylall Narsingdass. On these 
allegations, the petitioner was plaoed on hia 
trial under s. 406, Penal Oodo. 

[3] The defenoe was that after the death of 
Gura Mia the petitioner inherited part of his 
assets and became a co-owner of the business 
and the petitioner was in charge of the manage¬ 
ment of the shop and the bakery a3 one of 
the proprietors. The petitioner further denied 
that there wa3 any entrustment with him of the 
sum of bs. 478 on 1st September 1949 as alleged 
by the pro3eontion and upon these facts the 
petitioner pleaded that he was not guilty. 


Abdul Motalib — Accused — Petitioner v. 
The Stale. 

Criminal Revn. No. 260 of 1960, D/- 21-6-1860. 

,.^ <nal J C0de (1860) ' S. 405 - Applicability to 
Mahomedan co-owocrs. 

The proposition of law that S. 405 does not apply 
to partners as they aro joint owners or co.owners of 
the partnership property, that U to say. of the 
common stock, does not apply to the case of Maho- 
medan co-ownor of whom it cannot be said that ho is 
co-owner of the whole of the stock. Tho position of 
a Mahomedan co-owner la that ho has a specific share 
in the property. [Pa ra 6] 

(It was, however, found that the accused was not a 
partnor but an omployee and was guilty under B. 400.) 

Annotation : (MS-Man) Penal Code, S. 405 N. 19, 

DtbabralaMukherji and Sambhu Nath Bancrji 
(Sr.)—for Petitioner. J 

Lahiri J — This rule is direoted against 
the conviction of the petitioner under 8. 406 , 
sPenal Code and an order that he be released on 
probation of good oonduot on executing a bond 
for Bs. 9,000 with two sureties of Rs. 1,000 eaoh 


[i] The Courts below have overruled the 
defence and convioted and sentenced the peti* 
tioner as stated above. 


[5] On behalf of the petitioner, Mr. Mukherji 
appearing in support of the rule has argued 
that ths conviction and sentence are not sus¬ 
tainable because a co-owner cannot beoonvioted 
of an offence under s. 406, Penal Code, and he 
relied upon the decision in Bhupendra Nath v. 
Giridhari Lal % 97 C. W. n. 9S2: (AIR (20) 1933 
oal. 682: 34 Cr.li.j, 969) in support of this pro. 
position. This is a oasa whioh relates to the 
position of partners in a partnership business. 
Mr. Mukherji has relied upon a passage at 
p. 968 where the learned Judges make the 
following observation: 

"Partners are joint owners or co-owners of the 
partnership property, that is to say, of the common 
Block. Each partner la co-ownor of the whole of this 


common etock, though ha receives or peya a eharo 

y - pr0 v ta l08£eB atisin 8 therefrom and 
though hia ehare in the partnership property is only 
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the value of his original contribution, increased or 
diminished by his share ol profit or loss.” 

In our judgment, this proposition of law which 
was laid down with regard to the position of 
partners does not apply to the case of a Maho- 
medan co-owner of whom it cannot be said 
that ho is a co-owner of the whole oi the stock. 
Tne position of a Mabomedan co-owner is that 
he ha3 a specific share in the property, which 
is left by the deceased and it is quite clear 
upon the evidence in this case and also upon 
the admission of the petitioner that he was an 
employee of the bakery business left by the 
deceased Gura Mia. If as an emplojee the 
petitioner was entrusted with aspeoificsum of 
money and if instead of crediting the said sum 
in the account of the firm he deposited it in his 
own private account, we think that the peti¬ 
tioner is guilty of tho offence under S. 406, 
Penal Code. 

[6] Mr. Mukherji next contended that the 
proseoution did not produce the account books 
of tho bakery business to prove that the sum 
of R?. 178 was entrusted to the petitioner on 
1 st September 1949. On this point, it is true 
that tho prosecution did not produce the ac¬ 
count books but the prosecution examined a 
number of witnesses to prove that the amount 
was actually handed over to the petitioner. 
Both the Courts below havo believed the oral 
evidence which wa3 adduced by tho prosecution 
on this point. Tne witnesses for tho prosecu¬ 
tion who proved the hauding over of the 
amount to the petitioner are P. Ws. Nos. 3, i 
and 5. If tho ovidence of these witnesses be 
believed there can be no doubt that tho peti¬ 
tioner was actually entrusted with the sum of 
Rs. 473 on 1st September 1919. On these fasts, 
there can be no doubt that the prosecution has 
satisfactorily proved the ontrustment. 

[7l Upon the findings arrived at by the 
Courts below and upon the evidence adduced 
in this case it is impossible to interfere with 
the order of conviction and sentence in this 
case. Tho rule is aooordingly discharged. 

[ 3 l Harries C. J.—I agree. 

Rule discharged. 

A. I. R- (37) 1950 Calcutta 524 [G. N 197.] 
Harries 0. J. and Banerjee J. 

Rambandhu Misra and others—Petitioners 
v. Brahmananda Laik and another — Res- 
pondents. 

Civil Rules Nos. 1203 an3 1200 of 1019. D/- 6‘.h De¬ 
cember 1949, ngaiost order of District Judge, Baokura, 
D/-4th May 1919. 

(a) Debt Laws—Bengal Agricultural Debtors Act 
(VII [7] of 1936), Ss. 2 (8) and 37A (5) and (7) and 
Rr. 145 and 146 — 1 Debt'* in S. 37A (5)—Meaning 
of—Definition of "debt” in S. 2, if applies. 


Where there is a dispute as to the amount of a debt 
stated by the applicant in his application, the Board 1 
may informally decide tbe matter and when it does con¬ 
sider the matter it must consider It in the light of 
R. 146. When it i3 considering what is the amount of 
the debt in an application under S. 37A, it must con¬ 
sider what tbe term 'debt* means in S. 37A, sob -3 (5). 
The word “debt" in sub-3. (5) of S. 37A cannot mean 
what is stated in the definition of that word in 8. 2. 
There is another definition of the word ‘debt" in sub- 
s. (7) of 8. 37 A. Applying this definition it i3 quite clear 
that the amount excluded in tbe definition as being bar¬ 
red by limitation mast be included in ascertaining the 
amount of the debt. The debt is the amount of the de¬ 
cree, in execution of which the property was sold toge¬ 
ther with certain other charges. [Par*9 10 and 11] 

Where, therefore, a decretal amount was over 
Rj. 31.000 but out of this Rs. 20,000 was barred by 
limitation at the date of the application by the debtor 
to the Board : 

Held, that the amount of the decree was the amount 
of tbe debt for tbe purposes of 8. 37A (5) and such 
amount being over Rs. 25,000 tbe Board had no juris¬ 
diction to deal with the application by reason ol 
R. 146 (2). [Para 11] 

(b) Interpretation of Statutes—Definition. 

The definition given is normally to bo taken to apply 
wherever that word occurs in tho statute. The defini¬ 
tion, however, will not apply if the word appears in a 
subject or context which makes the application of tbo 
definition impossible and repugnant to the meaning of 
the context in which the word is found. [Para 7] 

Chandra Sehhar Sen and Sailendra Nath Banerjee 

—for Petitioners. 

Phanindra Nath Das—tor Opposite Party. 

Harries C. J.—These two applications are for 
revision of orders made by a learned District 
Judge in revision under S. 40A, Bengal Agricul¬ 
tural Debtors Aot. 

[ 2 ) The decree-holders opposite parties hail 
obtained against tho petitioners or their prede¬ 
cessors a mortgage decree for Rs. 20,100 in mort¬ 
gage Buit no. 75 of 1925 in the Court of the 
Subordinate Judge of Bankura. By the decree 
the petitioners were jointly and severally liable. 
The decree provided that in default of payment 
by Bhadra 1335 B. S., interest would run at 9 
annas per cent, per mensum until realisation. 
A preliminary decree was obtained on 3rd August 

1927, which was made final oa 22nd September 

1928. In tho year 1935, the decree-holders exe¬ 
cuted tho decree for recovery of Rs. 31,584 which 
was tho sum tbeu due on the mortgage after ad¬ 
ding the interest which had accrued to the 
deorotal amount and execution costs. Tho mort¬ 
gaged properties were put up for sale and pur¬ 
chased by the decree-dolders for Rs. 10.000 on 
16th March 1936, and the sale wa 3 confirmed on 
22ud July 1936 possession beiDg delivered on let 
and 2nd May 1937. 

[31 In the year 191?, the petitioners who wore 
the' mortgagers filed two separate applications 
under 9. S7A, Bengal Agricultural Debtors Act, 
in which thej alleged that tbe total debt due 
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from both =ec3 of petitioners was R?. 1O.C00 and 
that each 5et of petitioners owed oniy Rs. 5000. 

[4) The Board came to the conclusion that the 
debt which was the subject-matter of each of these 
applications was Be. 31,594 and held that under 
Rr. 146 and 147 the Board had no jurisdiction 
to deal with the matter. There were appeals to 
the appellate OSeer which were dismissed, and 
applications in revision to the Distriot Judge 
under S. 40A of the Act were also dismissed. 

[6] Ur. Chandra Sekhar Sen on behalf of the 
petitioners has contended that the amount of 
the defat which was the subject-matter of tbe 
application under *S. 37A of the Act was 
R3. 10,000. He has referred to the definition of 
the word 'debt* in s. 2 , sub-s. (s) (v) which is in 
these tQrms : 

“ ‘Debt* insludea all liabilities incurred prior to the 
firat day of January 1940 of a debtor in cash or in kind, 
secured or unsecured, whether payab'e under a decroa 
or order of a olvil Court or otherwise, and whether pay¬ 
able presently or in future, but does not include tbe 

following.any amount a suit or application for the 

recovery of which is barred by limitation, or which is 
otherwise irrecoverable uader the law." 

[6] Mr. Sen’s argument is that the balance 
of tbe decretal amount which was overRs, 25 000 
was irrecoverable when this application under 
8. 37A was made. He pointed out that the sale 
wa3 confirmed on 22nd July 1936 and posses¬ 
sion actually given on island 2nd May 1937. 
The decree-holders could apply within three 
years from the date of the confirmation of 
the sale for a simple money decree for the 
balance of Rs. 25,000 odd, but they did not do 
so. After three years admittedly an application 
for a simple money decree would be barred by 
limitation. That being so, Mr. Sen has contend¬ 
ed that by reason of the definition, to wbioh I 
have referred, the amount irrecoverable as being 
barred by limitation oanoot be inoluded in the 
amount of the debt. The debt, therefore, would 
be the sum of Rs. 31,594 less Rs. 21,594 wbioh 
wa3 the amount irrecoverable as being barred 
by limitation. Tbe total debt was, therefore, 
only rs. 10,000 and as there were two sets of 
mortgagors each could olaim that they were 
only bound to pay half the amount. That being 
bo, Mr. Sen urged that the debt was correctly 
stated in each application as Bs. 5000. 

[7] It is to be observed that the definition 
6. 2 in whiob tbe definition of tbe word 'debt’ 
oooura opens with these words : "Io this Aot, 
unless there is anything repugnant in the 
eubjeot or oontact.” The definition given is 
normally to be taken to apply wherever that 
word ooonra in the statute. The definition how- 
ever will not apply if the word appears in a 
sabjeot or oontext wbioh makes the application 
of the definition impossible and repugnant to 


the meaning of the context in which the word 
is found. 

[3] The duty of tbe BDard in connection 
with jurisdiction while dealing with applica¬ 
tions mp.de under tbe Act is dealt with by 
Rr. 144, 145 and 140 etc. Rule 144 reads as 
follows : 

"The maximum amount of the sum total of all debts 
due from a debtor which c*o be dealt with under the 
provisions of tka Act shall be R*. 50.000 ; 

Provided that with the previous sanction in writing 
of the Collector, a Board may deal with an application 
If the sum total of all debts due from the debtor exceeds 
R*. 5000 but does not exceed R 3 . 25,000." 

Rule 145 is in these terms : 

“If there is any doabt or dispute as to the amount 
of any debt, the Bo^rd shall in accordance with tbe 
principles of S. 18 and R. 60 or sob a. (7) of S. 37 A 
and Rr. 77D lo 77F, as the case may ba and as far as 
the same m\y be applicable, informally decide for the 
purpose of R. 144 the amount of such debt." 

Rule 146 provides : 

“(1) If the sum total of all debts mentioned by the 
debtor in hia application under S. 8 or 8. 37A or state¬ 
ment of debt under sub-s. (1) of S. 13 exceeds Rs. 5000 
but doc3 not exceed Rs. 25,000 the Board shall forward 
the application to the Collector for sanction under the 
proviso to R. 144 before passing any order upon it 
under sub-s. (2) of S. 13 or under S. 18 or eub-s. (7) of 
S. 37A. (2) If the amount 60 mentioned by the debtor 
exceeda R 3 . 23.000 the Board shall njt entertain the 
application." 

[9] Mr. Sen ha3 contended that what really 
matters in R. 146 i9 the sum total of the debts 
mentioned by the debtor and it matters not 
what the real debt ia if the debtor 9tated the 
debts to be below Re. 5000. Io other words, 
Mr. Sen baa urged that the debtor oan give the 
Board jurisdiction by understanding his debts. 
The words used in B. 146 are not very happy, 
bat I think it is clear from Rr. 144 and 145 what • 
is really meant. The words "if the Bnm total 
of all debts mentioned by the debtor in bis 
application etc., mean if tbe actual amount of 
tbe debts of the debtor exceeds rs. 6000 or 
Rs. 25,000 as tbe case may be, then certain 
consequences follow. 

[I0i It eeema to me quite dear from B. 146 
that where there is a dispute a9 to the amount 
of a debt 3tated by the applicant in bis appli. 
oation, the Board may informally decide the 
matter and whon it does consider the matter 
it must consider it in the light of R. 146. When 
it is considering what i3 the amount of the debt 
in an application under S. 87A it must consider 
what the term 'debt' means in s. 37A sub-s. 6. 
Mr. Sen's argument is that ’debt’ ma 3 k mean 
in a. 87 a. sub-s. 5 what it means in other por¬ 
tions of tbe Aot. In other words, the definition 
of the word ‘debt’ in S. 2 must be applied to tha 
word ‘debt’ in s. 37A, aub-s. 5 . I have pointed 
out however that in the definition saotion it is 

expressly stated that the definition given will 

% 
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not apply if there is anything repugnant in the 
subject or context, and I think it is clear that 
[the word ‘debt’ in sub-3. (5) of 9. 37A cannot 
mean what is stated in the definition of that 
word in S. 2. In short, there is another defini¬ 
tion of the word ‘debt’ in sub-3. (7) of 3. 37 A 
of the Act. This sub-section reads : 

'•For the purpoies of an award made under sub-s. (5) 
(a) the debt shall be deemed to be (i) the amount of 
the decree or certificate in execution of which the pro¬ 
perty wae sold together with all costa of such execution 
including the cost of delivery of possession or the 
property to the decree-holder calculated in the manner 
presoribed.” 

[ill Applying this definition it is quite clear 
that tbe amount excluded in the definition as 
baing barred by limitation must be included 
in ascertaining the amount of the debt. The 
debt is the amount of the decree, in execution 
of which the property was sold together with 
certain other charges. Tbe amount of the decree 
in tbi3 case was over Rs. 31,000 and that is 
the amount of the debt for the purposes of 
Sub-P. (6) of 8. 37A. The amount being over 
jR9. 25,000, it is dear that the Board had no 
jurisdiction to deal with the application by 
reason of sub-r. (2) of B. 146. That being so 
the Board properly rejected the application and 
the views of the Appellate Officer and of the 
learned District Judge cannot be assailed. 

[12] Mr. Sen did not really contend that 
each group of petitioners was only liable for 
half the decretal amount, namely, Bs. 16,500 
odd. He oonceded that each of the groups was 
liable for rs. 31.C00 odd. 

[ 13 ] For tbe reasons wbioh I have given 
both these petitions fail and the Rules are 
discharged with costa. 

[14] Banerjee J.—I agree. 

V.b.B. Rules discharged . 

A. I. R. (37) 1930 Calcutta 526 [C. N. 198.] 

R. P. MOOKEBJEE J. 

Debenira Nath Mandat—Plaintiff—Appel¬ 
lant v. Sakhilal Ear and others —Defendants 
—• Respondents. 

A F A D No 393 of 1947, D/- 13-6-1950 agaiost 
decreeo‘f Sub-Judge, Fourth Court, Z.llab 24 Paraganae, 
D/• 27-8-1946. 

(a) Contract Act (1872), Ss 55, 51 and 52—Con¬ 
tract for sale o' immovable property — Payment of 
purchase-money within stipulated time - Simula¬ 
tion not essence o' contract—Decree tor specific 
Performance-Principles stated -T. P. Act (1882), 

S In a*cas*P where the Court comes to the conclusion 
that time is not the essence of the contract for tho 
purohase of immovable property, tho failure by tho 
plaintiff to fulfil the condition of paying a portion of 
the purchase-money required of him under the con¬ 
tract within the stipulated period will not ipso facto, 
disentitle him to get a decree for specific performance. 


In the circumstances of a particular case the Court has 
to enquire whether the delay which ba3 taken place is 
properly explained by the plaintiff. The mere fact that 
there has been some delay is not sufficient to pat him 
out of Court. (Paras 3, 5] 

The question whether the lapse of time destroys the 
plaintiff’s right ha3 also to be considered with reference 
tD other attendant circumstance?. If the plaintiff has 
been in substantial possession of the benefits under the 
contract and is in effect claim ng the completion of the 
legal estate, delay will not, if properly explained, affect 
his right to obtain specific performance. [Para 6 ] 
ThU principle, however, is subject to a proviso. If 
the fact that the plaintiff has been in possesfion is 
used in extenuation of the delay wbioh has taken place 
in filing the 6 uit fer speoiflo performance, such posses¬ 
sion must, in order to have that effect, be a possession 
under the contract and such that the vendor most know 
or be taken to know that the purchaser claims to be in 
possession under the contract. (Para 7] 

The provisions contained in S. 55, T. P. Act, read 
with 83 . 51 and 52, Contract Act, are not inconsistent 
with the principle state! above. (Para 8 a] 

Annotation : (’46-Man.) Contract Act, S. 55 N. 3; 

(’50*Com.) T. P. Act, S. 55 N. 5. 

(b) Civil P. C. (1903), S. 20-Cause of action how 
determined. 

The cause of action is to be determined with refer¬ 
ence to the pleadings and not tho subsequent finding 
which may be reached by tbe Coart. [Para 10] 

Annotation : (’50-Com.) Civil P. C., S. 20 N. 14. 
Rabinara Nath Chaudhuri — for Appellant. 

Hem Chandra Dhar and Binodebehari Haidar — 

for Respondents. 

Judgment—The plaintiff appellant filed a 
suit for the specific performance of a contract, 
the term3 of whioh are contained in a compro¬ 
mise petition which bad been filed in an earlier 
suit between the parties. The plaintiff had paid 
either the whole or a substantial portion of tho 
consideration money for a certain property 
under the terma agreed upon, and the plaintiff 
waa required to pay an additional amount of 
Ra. 28 within one month from the date of the 
compromise, namely, 18th November 1913, and 
the defendants were required to execute the con¬ 
veyance according to the agreement. The plain¬ 
tiff’s case waa that after the compromise had 
been entered into, he had attempted to pay the 
money and to get the conveyance, but without 
success. Hence, the present suit for specifio per¬ 
formance of the contract and for getting a con¬ 
veyance from the defendants. It may be stated 
further that out of the properties which were to 
be conveyed under that agreement, possession of 
one of them had been delivered to the plaintift 
already. The plaintiff continued in possession 
of that plot and is still continuing in possession 
thereof. Delivery of possession is also prayed for 
in respect of the property of which delivery of 
possession had not been given. The defence in 
the main was that the allegation of tender a3 
made by the plaintiff wa9 not true. The pay¬ 
ment not having been made within the stipulat¬ 
ed period of one month, the oontraot was neither 
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operative nor enforceable. It is Dot necessary 
for our present purpose to refer to other poiut3 
which had been raised in the pleadings. 

[2] The learned Munsif deoreed the plaintiff’s 
Bait holding in favour of the plaintiff on all the 
material points. On an appeal being taken by 
the defendants to the Court of the Subordinate 
Judge, the enit was dismissed. It ba3 been found 
by the learned Subordinate Judge that (l) time 
was not the essence of this contract; ( 2 ) the 
plaintiff has not proved that he was all along 
ready and willing to fulfil his part of the con¬ 
tract; and (3) the plaintiff did not pay the money 
as stipulated in the contract. On these findings, 
the plaintiff’s suit was dismissed. Hence this 
appeal by the plaintiff to this Court. 


[3] The short question for decision in the 
present appeal is whether in a case where the 
Court comes to the conclusion that time is not 
the essence of the contract, the failure by the 
plaintiff to fulfil the condition required of him 
under the contraot within the stipulated period 
will ipso facto, disentitle him to get a deoree 
Ifor specific performance. 

14] It is now well settled that a plaintiff who 
seeks speoifio performance of a contraot has to 
show first that he has performed or been ready 
and willing to perform the terms of the oontract 
on his part to be then performed and secondly 
that he is ready and willing to do all matters 
and things on his part thereafter to be done. If 
thore is a default on his part in either of these 
two respeots, that furnishes aground upon which 
the plaintiff’s claim may be resisted. Mantk 
Chandra v. Abhoy Charan, 24 C. L. J. 90 : 
(A. I. E. (4) 1917 Oal. 283). 

[6] If it is found that time is not the essenoe 
of the contraot then the non-fulfilment of the 
condition within the time fixed is not by itself 
doatruotive of the claim for specifio performance. 
In the oiroumstances of a particular case the 
Court has to enquire whether the delay whioh 
has taken place is properly explained by the 
plaintiff. The mere fact that there has been 
Borne delay is not suffioient to put him out of 
OoMt. Referepoe may in this connection be 
made to the observations of the Judioial Com¬ 
mittee in the oase of Meenakshi Naidoo v. Sul. 
ramamya Sastri, 141, a. igo : (ll Mad. 26 P.o.) 
Their Lordships pointed out the oiroumstances 
under whioh lapse of time and delay are most 
material for determining the rights of the plain- 

faff to obtain speoifio performance in the follow¬ 
ing terms: 

• Where H would bo practically unjust to siva a 
remedy either because tbe party has b? his nifnrW 

“ l 6ht olearly be regarded as equlva- 

ha V? £ 0t l i; Wh f e by hia C0DdD °‘ and neg- 
sethapa not wa'Ted that remedy, 
jot put the other party in a situation in which It 


would not he reasonable to place bira if tbe remedy 
were afterwards to be asserted; in either of these cases 
lapse of time and delay are most material." 

[6] Tho question whether the lapse of time 
destroys the plaintiff’s right has also to be con- 
sidered with reference to other attendant circum¬ 
stances. If the plaintiff has been in substantial 
possession of the benefits under the contract and 
is in effect claiming the completion of the legal 
estate, delay will not, if properly explained, 
affect his right to obtain specifio performance. 
In the case of Clarke v. Moore, 1 jo. & Lat. 723 : 
(7 Ir. Eq. R. 515), the Lord Chancellor had 
explained that the oiroumstances under which 
the fact of the plaintiff being in possession 
materially affected and assisted the plaintiff in 
obtaining specifio performance even though such 
prayer was made after lapse of time. This view 
has been acoepted in the case of Arjuna Muda- 
liar v. Lakshmi Ammil, (1948) 2 M. L. j. 271 : 
(a. I. R. (36) 1949 Mad. 265), where a Division 
Benoh of the Madras High Court observed that 
mere delay does not by itself preolude the 
plaintiff from obtaining speoifio performance if 
his suit is otherwise in time. The delay must 
be such that it may be properly inferred that 
the plaintiff has abandoned his right, or on 
acoount of the delay there must have been such 
a ohange of circumstances that the grant of 
specifio performance would prejudice the defen. 
dant as from long delay alone, without any¬ 
thing further an abandonment of rights would 
be preeamed. Reference may in this conneotion 
be also made to Ss. 478 and 474 of 31 Halsbury’s 
Laws of England, Hailsham Edition, pp. 404 to 
405. 


[7] This prinoiple, however, is subject to a 
proviso. If the fact that the plaintiff has been 
m possession is used in extenuation of the delay 
which has taken plaoe in filing the suit for spe-! 
Cifio performance, such possession mu3t, in' 
order to have that effeot, be a possession under 
the contraot and such that the vendor must 
know or be taken to know that the purohaser 
olaims to be in possession under the contract 
Mills v. Haywood, (1877) 6 Oh. D. 196. 


/ ‘ he P r . esent 09 ". ‘t is an admitted 
faot that the plaintiff is in possession and had 

been m possession. It is, however, stated that 

the plaintiff had been in possession from before 

the compromise which had been filed in the 

earlier suit. What has been the nature of the 

possesion from after the filing 0 ! the oompro- 

miee has neither been enquired into by either of 

the Court nor any finding arrived at. If the 

proposifaon, as enunoiated above, be given effect 

to there has to be a farther enquiry as to the 

nature of the possession by the plaintiff from 

after the filing of the compromise in the earlier 
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suit to ascertain whether the conditions laid 
down in the case of Mills v. Haywood, (1877) 
6 Cb. D. 196, are satisfied. 

[8a] To the application of this principle an 
objection has, however, been raised on behalf of 
the respondents Ic is coDteoded that S. 55, 
T. P. Act read with Ss. 51 and 52, Contract Act 
provides the law which is applicable in the pre¬ 
sent case aod the principle as stated above is 
inconsistent with the same. Reliance is placed 
upon snb-s. (3) of S. 55, T. P. Act, which provides 
that where the whole of the purchase-money has 
been paid to the seller ho is also bound to deli¬ 
ver to the buyer all documents of title relating 
to the property which are in the seller’s posses¬ 
sion cr poser. This sub-section is not attracted 
on tho facts of the present case. Reference is 
also made to cl. (d) of sub-s. (l) of 8. 55. T. P. 
Aot. Material portion of the section is in the 
following terms: 

“In tho absence of a contract to the contrary, the 
buyer and the seller of immovable property respectively 
are subject to tho liabilities and rights mentioned in 
the Rules nest following, or such of them as are ap¬ 
plicate to the property sold. 

• • • • • 

(1) (d) oo paymont or tender of tho amount due in 
respect of the price to execute a proper conveyance of the 
property when the buyer tenders it to him for execu¬ 
tion at a proper time and place." 

There i3 no question that these provisions are 
apposite but they do not in my view in any way 
contradict or run counter to the propositions to 
which I have made reference in the earlier part 
of this judgment. It is only on payment or 
tender of the amount due by the buyer that the 
seller is to execute the document. The whole 
question in this case is whether euoh payment 
or tender by the buyer has been at a proper 
time and place. In determining that question, 
tho Court has to consider whether the lapse of 
time from the date of the contract to the date 
of payment is properly explained or not and whe¬ 
ther the dealy that has taken place i3 excusable, 
or not. 

[9] Similarly, the provisions oontained in 
S3. 51 and 62, Contraot Act do not in any way 
affect the application of the principles. Sec¬ 
tion 51 simply provides that a promisor is not 
bound to perform his part of the oontract unless 
tho reciprocal promisee is ready and willing to 
perform the same. I shall deal with another 
part of the objection raised by the respondents 
as to tho frame of the suit and the existence of 
the cause of action on the date the suit was 
filed. Section 52, Contract Aot also provides for 
the order in which the reciprocal promises by 
tbe respective parties are to be performed. This 
3G0tion also does not in any way effeot the ap¬ 
plication of the principles stated already. 


[ 10 ] Lastly, it is contended on behalf of the 
respondents that the plaintiff bad not, even on 
tho date that the suit was filed, been ready or 
had actually deposited Bs. 28 which under the 
contract be was required to pay within a month 
of the filing of the compromise. The learned 
Munsif points out, and I think rightly, that 
although the deposit had not been made on the 
date that the suit had been filed, there are suffi¬ 
cient indications in the plaint to show tbe desire 
and readiness of the plaintiff on that day to 
fulfil his part of the contract. The oause of action 
13 to be determined with reference to the plea¬ 
dings and not the subsequent finding whioh may 
be reached by the Court. That there was a cause 
of action on which tbe euit had been filed by 
the plaintiff is beyond question. The deposit 
which had actually been made by the plaintiff 
was on 6th January 1946, two months before the 
euit had been disposed of and within three years 
of the filing of the compromise in November 
1943. Even if the suit had been filed on 8th 
January 1946, or bo deemed to have been filed 
on this latter date, such a suit will still be with¬ 
in time and there can be no objection to the 
prayer as made in the plaint being allowed if 
otherwise tbe plaintiff is within time, or if the 
relief has not otherwise become barred. That the 
plaintiff had a cause of aotion on the date the 
suit was filed cannot, therefore, be controverted, 

[111 The plaintiff is entitled to relief provided 
it can be shown that the possession which he 
bad exeroised over a substantial portion of the 
property in euit was under the oontract. This 
fact has not been enquired into, as I have already 
stated. 

[ 12 ] The result, therefore, is that the appeal 
is allowed, the judgment and decree of the Court 
of appeal below are set aside and the oisa is 
remitted to that Court for a deoiaion on the point 
as to what was the nature and character of the 
possession whioh had been exeroised by the 
plaintiff in respeot of Dag No. 664 and particu¬ 
larly whether that possession was a possession 
under the oontract and such that the vendor 
must know or be taken to know that the plain¬ 
tiff claimed to be in possession under the con- 
tract. If the answer be in tho affirmative, the 
plaintiff is entitled to a deoree in the present 
suit. If it is found against the plaintiff the suit 
will have to be dismissed. As this speoifio point 
had not been raised or considered in the form 
in which it has teen done in this Court, both the 
parties will be entitled to lead evidence on this 
point only. Costs of this Court will abide tbe 
result. 

vsr Oase reminded. 
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A. I. R (37) 1950 Caloutta529 [C. N. 199.] 
G. N. Das amd Das Gopta JJ. 


Panchanan Ohakravarti — Defendant — 
Petitioner v. Hansalija Bhattacharyya and 
another —Plaintiffs — Opposite Party . 

Civil Buie No. S45 ol 1949, D/ 13-12-1949. against 
order of Addl. Mans f, H>wrah. D/- 23-2-1949. 

(a) Houses and Rents - West Bengal Premises 
Rent Control (Temporary Provisions) Act, 
(XXXV1U [38] ol 1948). Ss 18 and 12 (1) (b> -Bene¬ 
fit under S. 18~Date ol commencement of Act. 


The deposit of arrears doe within one month from 
1st December 1940, cannot be considered to ba 
compliance with the provisi >ns of S. 12 (1, (b). requi¬ 
ring a deposit of arrears within a month from the 
date of the corarnenoement of the Act. if and when, 
for getting the benefit of S. 18 the Court has to make 
the as-umpnoQ that the Act was in force on the date 
before In December 1948, on whioh the decree wa» 
passed. Ooce the assumption is made, as has to be made 
before any benefit coder S 18 of the Act can be given, 
that the Act was in force on the previous date 
oo which too decree wai passed, it Is nece 33 arily 
to ba assumed that for the purpose of considering 
S. 12 ( 1 ) (b) of the Act that the Act commenced at 
least on the date on whioh the decree was passed and 
consequently before the requirements of S 12 (1) (b) 
of the deposit coaid be satisfied the deposits had to 
be made within a month from this assumed date of 
•commencement of the Act, in other words,within one 
month from the date of the decree. [p ara 4 ] 

The question whether there has been a proper com¬ 
pliance with the requirements of S 12 (l)(b) of the Act 
■which oould have stood in the way of the Court pas- 
fling a deoree for ejectment if the assumption had been 
made that the Act was In force on the date the decree 
was actually passed oannot. however, arise if there are 
in fact, no arrears outstanding on the date of the 

(Para 5] 

The mere faot that all rents due had been depo¬ 
sited would not however prevent these amounts 
being in arrears. If they have been deposited in accor¬ 
dance with law or if, even if not deposited in accor¬ 
dance with Ww, such amount has been appropriated 
by the landlord, then and then only, it has to be held 
that no amount was in arrears. (Paras 7 & 9] 

(b) Interpretation of Statutes _ Retrospective 
operation. r 

All Acta havo ordloarily only prospective operation 
and they can have retrospective operation only when 
there is special provision for that. (Para 6} 

Annotation: (’50 Com.) Civil P. O t Pre N 3 

Dw,i,nira N “ h 


Da3 Gupta J.—The question in this oase is 
•whether tbe petitioner is entitled to have the 
benefit of B. 18 , Weet Bengal Premises Rent 
Control Act, 1948, for the purpose of rescission 
or variation of a deoree for ejeotment passed 
against him in Title Suit No. 125 of 1948 
in the Court of the Additional Munsif, Howrah. 
The petitioner was a tenant under the opposite 
party with respeot to a portion of holding No. 6 
Kailash Basu 4th Bye Lane, Ramkriahnapur 
■at a monthly rental of bs. 16-8-0 only. The suit 
16S0 0/67 & 63 


for ejectment was instituted on 20th Septem¬ 
ber 1917 on the allegation that the tenancy 
had been terminated by a notice to quit served 
in accordance with law. There was also a claim 
for Bs. 10 8 0 said to be the outstanding due on 
account of rent and a olaim for mesne profits. 
It wa9 said that the tenant had defaulted in 
payment' of rent prior to the date of Buit and 
so was no-, entitled to get the benefit of the Cal¬ 
cutta Rent Ordinance, 1946, which was then in 
force. The Court accepted the story of default, 
found that the tenanoy had been properly ter¬ 
minated and gave the plaintiff a deoree for 
ejectment of the defendant petitioner. The deo¬ 
ree was passed on 7th September 1948. On 22nd 
December 1948, the petitioner filed an applica¬ 
tion before the Court praying for a rescission 
of the deores for ejectment. It was stated there¬ 
in that during the pendency of the suit the 
petitioner had been regularly depositing the due 
rent every month iD the Rent Controller’s Court 
in accordance with the provisions of law and that 
in (act, rent due up to the month of October 1948 
had been deposited in the Rent Controller’s 
Court. It was farther stated tha; the rent for 
the month of November 1948 and for the month 
of Deoember np to the date of petition together 
with costs had also been put in by him on that 
date, namely aani December 1948. Ho olaimed 
that this was a sufficient compliance with the 
provisions of 8. 12 (l)(b). West Bengal Premises 
Rent Control Aot and so in view of the pro. 
visions of 8. 18 of the Aot he was liable to have 
the decree rescinded. 

[9l In the objection whioh was filed by the 
present opposite party it was merely stated that 
the petitioner was not entitled to have the de¬ 
oree rescinded; but nothing wa3 said about the 
petitioner’s statement in the petition as regards 
the deposit of rent in accordance with law 
in the Rent Controller's Court up to the month 
of ootober 1918. 

[31 The learned Munsiff dismissed this ap¬ 
plication on two grounds. His first ground was 
that the deposit had not been made in accor¬ 
dance with law inasmuch as it had been made 
in Court whioh is not provided for in the Aot. 
His seoond ground was that in any oase there 
could not be any application of 8. 18 of tbe Aot 
to the faots of this oase inasmuoh as 
"the poat-Aot deposit oannot have an? retrospective 
edeat so aa to relate baok and undo the pre-Aot da- 
faulting status and cure this Initial vice of default 
whioh basin faot bien adjudged by the Court and' 
consequent on whioh the deoree in question had to be 
p&asea," 

[41 The difficulties whioh arise in tha ap¬ 
plication of s. 18 . West Bengal Premisea Rank 
Control Aot 1948 have been considered in save 
ral oases by this Court. Vide Federation Bank 
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of India Ltd. v. Eanutmal Boid, A. F. o. o. 
No. 36 of 1949: (64 0. W N. 604), Sm. Nagendra 
Bala Ilore v. Dakshtna Kali Mata, civil 
Revn. NO. 277 of 1949: (A. I. R. (37) 1960 
Cal. 503) Sachindra Biswas v. Phamndra 
Nath Baychi, Civil Revn. No. 708 of 1949 and 
Bepm Behary Dey v. Girindra Kumar Ear, 
Civil hevn NO. 1066 of 1949. In all these cases 
it was held that the deposit of arrears due, with¬ 
in one month from 1st December 1948, cannot 
be considered to be compliance with the pro¬ 
visions of s. 12 (l) (b) requiring a deposit of 
arrears within a month from the date of the 
commencement of the Act if and when, for 
getting the benefit of 8. 18 the Court has to 
make the assumption that the Act was in force 
on the date before 1st Deoember 1948 on which 
the deoree was passed. It was pointed out that 
once the assumption is made, a3 has to be 
made before any benefit under 8. 18 of the 
Act can be given, that the Aot was in force on 
the previous date on whioh the decree was 
passed, it is necessarily to be assumed that for 
the purpose of considering 8. 12 (l) (b) of the 
Act, that the Aot commenced at least on the 
date on which the deoree was passed and con¬ 
sequently before the requirements of S. 12 ( 1 ) (b) 
of deposit could be satisfied the deposits had to 
be made within a month from this assumed 
date of commencement of the Act, in other 
words, within one month from the date of the 
decree. In all the above cases arrears were ad¬ 
mittedly outstanding and they were put in not 
within a month from the date of the decree 
but within a month from 1st December 1918. 
The argument that for the purpose of seeirg 
whether the requirements of 8. 12 (l) (b) had 
been complied with, the date of the commence¬ 
ment of the Act should be taken to be 1 st 
December 1948, though at the same time the 
Court would have to assume that the Act was 
in operation on the date on whioh the deoree 
was aotually passed, was negatived. 

[6) I feel myself bound by the decisions and 
I respectfully agree with them. The question 
whether there has been a proper compliance 
with the requirements of S. 12 (l) (b) of the Act 
which could have Btood in the way of the Court 
passing a deoree for ejeotment if the assump¬ 
tion had been made that the Aot was in force 
on the date the decree wa3 actually passed can¬ 
not however ariEe if there are, in fact, no arrears 
outstanding on the date of the decree. If there 
are no such arrears, the difficulty in the way of 
the tenant that he cannot be entitled to the 
benefit of 8. 11 unless he has deposited arrears 
within a certain time does not arise. In the 
present case if the statement made by the peti¬ 
tioner in the application under 8. 18 of the Act 


is correot, then obviously there were no arrears 
on 7th September 1948 when the deoree wa3 
passed. It may be mentioned here that on the 
date the suit was filed there was clearly no 
amount in arrears. The plaintiff himself stated 
in the plaint that the rent for August 1947 and 
from the 1st to 19th September 1948 bad not 
been paid, but admitted that out of that amount 
Rs. 15-8-0 bad been deposited and he claimed 
Rs. 10-8-0 only as the amount in arrears. It 
was contended by Mr. Sen before us that in 
fact the amount in deposit had not been with, 
drawn by his client. I fail to see how, when by 
his statement the plaintiff gives credit to the 
tenant for the sum of Bs. 15-8-0 said to have 
been deposited in the Bent Controller's Court, 
it can still be said that this amount was in 
arrears. He had clearly appropriated this 
amount and the only amount whioh according 
to him remained due was the amount of 
Bs. 10-8-0. But as that was for the part of the 
month of September 1947 and the rent for that 
month would not become an ariear until 16 th 
ootober 1947 in the absence of any contract to 
the contrary which has not been established in 
this case, 1 have no hesitation in coming to the 
conclusion that on the date the suit was insti¬ 
tuted no amount was in arrears. 


[6l The question for consideration here 
however is not whether any amount wa3 in 
arrears at the date the suit was filed but whe- 
tber any amount was in arrears “before the 
commencement of the Aot”, that is, before 
7th September 1948 which for the purpose 
of S. 18 should, in my: opinion, be assumed 
in this caso to be the date of the commenoe. 
ment of the Act. All Acts have ordinarily 
only prospective operation and they can have 
retrospective operation only when there is spe¬ 
cial provision for that. The result of the provi¬ 
sions of 3. 18 would be that in considering an 
application under 8. 18 the Court would have 
to consider that the Act wa3 in force on the 
date the decree was passed whioh in the present 
case is on 7th September 1949. There is no justi¬ 
fication for carrying the Aot further back in the 
present case and consequently the Aot must be 
considered to have commenced on 7th Septem¬ 
ber 1948. 


i As already stated the petitioner s oase is 
all rents up to ootober 1948 had been paid 
im by deposit in the Bent Controller a 
t. The mere fact that they had been depo- 
would not however prevent these amount* 
r in arrears. II they have been deposited 
cordance with law or, even if not depo- 
in accordance with law, such amount haj 
appropriated by the landlord, then and 
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then only, it has to ba held that no amount was 
in arrears. 

[8] The matter wa3 not approached in the 
Court below from this point of view. What was 
considered there was whether the amounts for 
November and December 1948 had been depo¬ 
sited in accordaooe with law. It was not under- 
stood that what the Court bad to consider in 
the circumstances of this case under 8. 18 wa3 
whether on 7th September 1918 there were any 
arrears aod whether those arrears had been 
deposited in accordance with law, and that the 
Court was not oonceroed with the question of 
the arrears for October or November or Decem¬ 
ber 1948, in deciding whether relief under S. 18 
cou'd be given. 

[9] As I have stated, it must be held that 
no amount wa9 in arrears on the date the suit 
was filed. Before a proper decision oau be made 
of the application under 8. 18 it is therefore 
necessary to ascertain whether there were any 
arrears on 7th September 1918 with regard to 
the rent for the period—September 1917 to July 
1918. If the rent for these months had been 
deposited in accordance with law then in force, 
that is the Calcutta Rent Ordinance, 1946, this 
would not be in arrears. Again, if even though 
they were not deposited in aooordance with law 
the landlord bad appropriated any portion of 
the rent deposited, such rent as had been ap. 
propriated must be held to be not in arrears. 

[ 10 ] It is necessary therefore that this case 
Bhould be remanded to the Court below for a 
decision in aooordanoe with law after giving 
both parties an opportunity to adduoe evidence 
whether any rent for the period—September 
1947 to July 1948—was in arrearsjon 7th Beptem- 
ber 1918. If no suoh amount was iu arrears 
the deoree for ejectment should be rescinded on 
suoh terms as regards payment of rent for the 
subsequent period as the Court may think fit. 
If any suoh amount was in arrears the applioa! 
tion under 8. is should be rejeoted, a 9 there is 
no Oise made that any suoh amount if in 
arrears, have been paid within a month from 
7th September 1948. I would therefore set aside 
the order passed by the learned Subordinate 
Judge and remand the case for disposal in 
aooordance with the above direction. 

_, Cul T . 1 ! 0 . Bale is deposed of in these terms, 
lfcere will be no order aa to coats. 

[is] G* N* Das J.—I agree, 

V,B,B ' Oase remanded . 


A. I. R. (37) 1930 Calcutta 331 (C. N. 200J 
SfiN AND K. 0. Chundeb JJ. 

Jatindra Na:k Palra and others — Peti - 
tionera v Bhutnath Palra and another — 
Oppj$Ue Party . 

Civil Bales No. 1705 and 1708 of 1949.'D/-22-6-1950, 
to set aside order of D. J. f Mtdoapore, D/-29-6-1949. 

(aj Debt laws-Bengal Agricultural Debtors Act 
(Vll (7) 01 1936), 3. 40 —Appeal against order of 
Board — Who can file. 

Where io an application under S. 37 A, the* landlord 
contends that she h*3 transferred the property to one 
A, wno is not a party to the prooeediDg, before 20th 
Deoember 1939 but the Board finds that dj such 
transfer was effected before that date, A hag no locus 
standi to prefer an appeal against the deoiaion of 
the Board. (P ara 3 ] 

(b) Debt laws—Bengal Agricultural Debtors Act 
(VII [7] ot 1936), S. 37 (i) (b) and (lii) —Application 
under S. 37A — Conditions to be complied with — 
Any other person - Meaning. ^ 

An application under S. 37 A is entertainable if any 
of the condition! contained in S. 37A (1) ( 0 ) (ijfto Mi) 
is complied with. , 

In order to comply with the condition in S 37A ( 1 ) 
(b) (Hi) ii is not enough that the sale is held before the 
commence.Deal oi ihe Act of 1940. The applicant must 
aho chow that ihe case was of a debt for arrears of rent 
in respect of which he was liable jointly with some 
other persons. The expression any other person' clear¬ 
ly means asme person other than the applioant. Where 
therefore the petitioners clearly state that they are not 
liable jointly for any debt with any other person, the 
condition 10 8 S7A ( 1 ) lb| (iii) is not oomplied with 
and the application is not maintainable. [p ara gj 

Sambbu Nath Banorjet (Sr.) — for Petitioners. 

Sa : ai Chandra Janah (in 1705) and Arun Kumar 
Janah (in 1706) — for Opposite Party. 

Son J-These two rules arias out of pro 

oeedtngs bafore the Debt Settlement Board 
The firat Rule 1705 of 1949 arises out of an order 
passed in revision under s. 40A, Bengal Agrioul 
total Debtors Aoc by the learned Distriot Judge" 

[9] The facts are these: The patitioners were' 
applicants under 8. 37a, Bengal Agricultural 
Debtors Aot. They impleaded one Ohitramoyee 
Devi as the landlord. Bne pleaded that she had 
transferred the property tu one Bhutnath Patra 
before 20 th Deoember 1939, and that therefore 
no relief oould be obtained by the petitioners 
The Board held that theie was no transfer be' 
fore that data. Bhutnath Patra appealed *{. 
though he was not a party to the proceedings 
and the Appellate Officer dismissed the apnea) 
Against that order Bhutnath Patra moved the 
District Judge and the appeal wa 9 allowed 

[83 It is contended on behalf of the petitioners 
that Bhutnath Patra had no locus standi to 
prefer the appeal and therefore the order allow 
ing Bhutnath s appeal should b9 set aside Wo 
are of opinion that there is no answer to this 
contention and the order passed by the Distriot 
Jadge in so far it allowed Bhutnath p!w 
appeal mast be set aside. The rule ia aQOOr ^ 
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ingly made absolute. There will be no order 
for coete. 

U) The eeoond Rule 1700 of 1919 ariaee out of 
the same proceedings before the Debt Settlement 
Board. The contention of the landlord was that 
the petition was not maintainable by reason of 
the fact that the provision of 8. 37A (1) (b) (i), 
Bengal Agricultural Debtors (Amendment) Act 
1910 was not complied with. Section 37a (l) (b) 
(i) is in the following terms 

"37A. (1) When any immovable property of any 
person has been sold after the twelfth day of August 
1935, in execution of a deoree of a civil Court or a 
oertificite under the Bengal Public Demands Recovery 
Act, 1913, relating to a debt other than a certificate 
for the recovery of any amouut payable under an 
award, suoh person or his heir, executor or adminis¬ 
trator may, notwithstanding anything contained in this 
Act or in any other law for the time being in foroe or 
in agreement, apply for relief under this Section, if 
the following conditions are falfilled, namely, (b) if the 
sale was held — 

(i) before an appointment was made nnder sub-s. (2) 
of S. 3 in relation to the Board established for the 
local area within whioh each person ordinarily resided 
at the time of the sale." 

(5) It was pointed out that the sale was not 
held before the appointment mentioned in s. 37A 
(l) (b) (i). The answer of the tenant was that 
although the sale was not so held nevertheless 
the application was maintainable inasmuoh as 
it oomplied with the provision of S. 37A (1) (b) 
(iii) that is to eay, in as muoh as the sale was 
held before the commencement of the Bengal 
Agricultural Debtors (Amendment) Aot, 1940. 
It was argued that if any of the conditions con¬ 
tained in 3. 37A (l) (b) (i) to (iii) was oomplied 
with the applications would be entertainable. 

[61 This contention has not found favour 
with the Courts below. We agree that if any of 
the conditions contained in S. 37 A (1) (b) (i)-(iii) 
are complied with the applications would be 
entertainable but we are of opinion that the 
condition laid down in S. 37A (l) (b) (iii) has not 
been complied with. It is true that the sale was 
held before the oommenoement of Bengal Agri¬ 
cultural Debtors (Amendment) Aot, 1910, bat 
that is not enough. The applicant under S. 87A 
in order to get the benefit of 8. 87A (1) (b) (iii), 
must show that the oase was of a debt for arrears 
of rent in respect of whioh the applicant was 
liable jointly with some other persons. The 
words of 8. 37 a (l) (b) (iii), Bengal Agricultural 

Debtors (Amendment) Act, 1940, are as follows: 

,.*••• 

(iii) Before the commencement of the Bengal Agricul¬ 
tural Debtors (Amendment) Aot, 1940, in the ca9e of a 
debt for arrears of rent in respeot of which aaoh person 
was liable jointly with any other person.** 

In the present oase the petitioners have made 
a joint petition that they are not liable jointly 
for any debt with any other person. The words 
'any other person’ dearly mean some person 


other than the petitioner or petitioners. In these 
circnmstanoes we are of (he opinion that the 
application is not maintainable. 

[7] Tae Rule is accordingly disobarged 
with costs. 

[8] K. C. Chunder J.—I agree. 

D.B.R. Rule discharged. 


A. I. R. (37) 1930 Calcutta 532 [G. N. 201.] 
R. P. Mukerjeb J. 

Binapani Devi — Plaintiff — Appellant v. 
Surendra Nath Haidar anl another—Defen¬ 
dants — Respondents. 

A. F. A. D. Nog 2086 and 2087 of 1945, D/-19-8- 
1949, against deoreo of SubJ., 1st Coart, Hooghly, 
D/- 8-8-1945. 

Tenancy Laws—West Bengal Non-agricultural 
Tenancy Act (XX [20) of 1949). S. 88 — Ejectment 
suit - Stay ol delivery of possession under previous 
Tenancy Act—Appeal — Eifect ol S. 88 -Tenancy 
Laws — West Bengal Non Agricultural Tenancy 
(Temporary Provisions) Act (IX [9] ol 19*0), S. 3. 

Where the Iowor Coarts in a suit (or ejectment held 
that the defendant oonld not be ejected as ejeotment 
was barred nnder 8 8 of the Aot of 1940 and directed 
that execution of the deoree for delivery of possession 
would be stayed daring the pendenoy of the Aot of 
1940 and after the plaintiS filed an appeal to the High 
Coart, the Aot of 1940 was superseded by the Aot of 
l949 : 

Held that the judgment and decree pawod by the 
lower Courts must be set aside and oase sent baok to 
the lower Court of appeal to oonstder whether the pro¬ 
visions of the new Act were applicable and, if so, 
whether the plaintiff was entitled to a deoree for eject- 
ment. [ Pare 7 1 

Heramba Chandra Ouha and Narendra Nath 
Banerjee—tot Apoellant. 

Apurba Charan Slukherjee—tot Respondents. 

Judgment.—This appeal is on behalf of the 
plaintiff and arises out of Title Suit No. 20 of 
1944 . The plaintiff had brought the suit on 
the plea that the defendant had taken settle¬ 
ment of the tank in suit for three years from 
Agrahayan 1346 B 8. to Jaista 1349 B. 8. after 
executing a kabuliyat. After the expiry of 
the lease the defendant had continued in posses¬ 
sion, though the plaintiff had not assented to 
such possession. The defendant, according to 
the plaintiff is a trespasser and the prayer is 
for an ejeotment from the demised property. 
The defence raised various points but the one 
material for the purpose of the present appeal 
is that the tenant had paid rent up to 1350 B.8. 
and that there had been a farther agreement 
by the landlord accepting fresh tenanoy after 
the expiry of the lease in Jaistha, 1849 B. 8. 

[ 2 ] Both the Courts below have dismissed 
the suit. Hence this appeal on behalf of the 
plaintiff. The learned Subordinate Judge has 
on a consideration of the evidence-oral and 
documentary—arrived at a finding of faot that 
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Exb. B-20 and B.21 being dakhilas issued by 
and on behalf of the plaintiff were genuine and 
that the plaintiff by acceptance of rent up to 
1350 B.8., as evidenced by those dakhilas, per. 
mitted the defendant to hold over. This 
deoision is by itself sufficient to dispose of the 
suit aa framed. It ia not the case on behalf 
of the plaintiff that she had given notice 
terminating the tenancy when the tenant was 
holding over after the eipiry of the lease in 
1849 B.8. In this view the suit haa to be dis- 
missed and the appeal also dismissed. 

13] The learned Subordinate Judge has gone 
into other questions as well whioh are not 
neoessary for the disposal of the suit. What 
the nature of the tenancy is after the expiry 
of the lease in Jai -ta, 1349 B. S. need not be 
examined in the present suit. It is also not 
necessary to consider what is the legal effect 
of the lease evidenced by Ex. E in the case. 
These are questions whioh may ariee hereafter 
when steps are taken, if any, to terminate the 
tenancy which the defendant has got by hold¬ 
ing over and the findings arrived at, except on 
the question that there was acceptance of rent 
by the plaintiff up to 1350 B.3., are therefore 
set aside as being unnecessary. 

[4] The appeal is accordingly dismissed. 

[6] There will be no order for oosts. 

[6J S. A. No.2087/45 : This appeal ison be¬ 
half of the plaintiff and arises out of Title Suit 
No. 21 of 1944 . The plaintiff’s oase is that the 
defendant had taken settlement of the suit 
land under a leaso which expired in Asar, 1849 
B.8. and that even after the expiry of the lease 
when the defendant continued to be in posses¬ 
sion. he is a trespasser and is liable to be 
ejected therefrom. The defenoe raised certain 
questions as to the real person with whom the 
lease had been executed but the real point 
raised and which is pertinent in the appeal 
now before me was that after the expiry of the 
period of the lease in Asar, 1348 b.s. the plain, 
tiff had agreed to grant a mourashi right and 
that in pursnanoe of that agreement he had 

been holding over and certain payments were 

aleo made. A further plea wbb raised as under 
the provisions of-the Bengal Non-Agricultural 
Tenancy Act whioh was then i n foroe. The 
Courts oelow held that the prayer for eject, 
ment, though otherwise valid, the defendant 
oould not be ejected as ejeotment was barred 
under a. 8, Bengal Non-agrioultural Tenanoy 
Aot which was then in foroe, Direotion was 
given that execution of the deoree for delivery 
of possession would be stayed daring the pen. 
denoy of the Bengal Non-agrioultural Tenanoy 
(Temporary Provisions) Aot if the rent due 
together with oosta were deposited in Court 
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within 30 days from the date of the decree. 
The deposit was made within the time fixed by 
the Court. On appeal by the plaintiff before 
the learned Subordinate Judge the order for 
stay as made by the trial Court was maintained 
and the appeal wa9 dismissed, Hence thi 3 
appeal by the plaintiff. 

[7] Daring the pendency of the appeal in 
this Court the Bengal Non-agriculturul Ten¬ 
ancy (Temporary Provisions) Aot haa been 
superseded by the West Bengal Non-agncul- 
tural Tenancy Act (Act XX [20] of 1949). 
Although the order for slay as issued by the 
Courts below wa9 to be effective during the 
period the Non.agricultural Tenancy Aot was 
in force, we have to consider now whether tbe 
plaintiff’s prayer for ejectment is maintainable 
under the provisions of the West Bengal Non- 
agricultural Tenanoy Aot. Under 8. 88, West 
Bengal Non-agrioultural Tenanoy Aot. tbe pro. 
visions of this Aot would be attracted in all 
suits, appeals and proceedings in respect of 
non-agriooltural tenancies which were pending 
at the date of the commencement of tbe Aot. 
This Act came into force on 16 th May 1919 . 
The judgment and decree passed by tbe lower 
appellate Court must therefore be set aside and 
the appeal sent baok for re-hearing according 
to law. It will be for the learned Subordinate 
Judge to oonsider whether the provisions of the 
new Aot are applicable and if sj, whether tbe 
plaintiff is entitled to a decree for ejectment 
aa prayed for. All the points raised in the 
Court of appeal below will also be considered 
again during tbe re-haring of the appeal. 

[8] The appeal is aooordingly allowed and 
tho case sent baok to the Court of appeal below 

for rehearing according to the direotions given 
above. 

[9] Costs incurred by the parties in this 
Court will abide the result. 

Appeal allowed. 


V.R.B. 


A. I. R. (87) 1950 Calcutta 533 [C. N. 202.) 
R. P. Mookbrjee J. 

Muktipada Dawn—Defendant No. 9 — 
Appellant v Aklema Khatun, Plaintiff and 
others — Respondents. 

A ‘ P - A - ^- No. 203 of 1946, D/- 11 41950, against 
deorea of Sab J.. Bardwan, D/-14 6-1945. 

(a) Evidence Act (1872), S. 35 - Certificate of 
guardianship whether Is admissible in evidence to 

Ac°t a89oj,°S 7. 0i perso “- QuardUns Wards 

A certificate of guardianship issued by the Court in a 

K S D 35 P R Pr Jr edln f l 3 , n0 ‘ ftdmLa3lbla ln ovtdenoa 

under S. 35, Evidenoe Aot to prove the minority of a 
person. Such oeitifioate la neither a book nor a wgiater 

law * T r f a , or<i kep ‘ b * ““J offlo « la aooordanoj with any 
law. It ia a oertiaoate, aa it professes to be, and is a 
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document issued to a person, giving that person and 
only to him a particular kind of authority. [Para 7] 

Annotation : (’46-Man.) Evidtnce Act, 8. 35. N. 18. 

(b) Evidence Act (1872). Ss 41 and 65 (e'_Certi¬ 
fied copies of orders passed in guardianship pro¬ 
ceedings — Admissibility in evidence to prove 
minority - Guardians and Wards Act (1890), S. 7. 

Certified copies of the orders passed by tbe Court in 
the guardianship proceedings cannot be treated as a 
judgment *n rem aa in the case of a grant made under 
the Succession Act. Even though an order in 6uch pro¬ 
ceedings is not a judgment in rem or inter paries It 
may be admissible only to prove that such an order had 
in fact been made but not to prove its contents The 
certified copies of the orders are not, therefore, availa¬ 
ble even as being judgments to prove the age of tbe 
minor. [Para 8 j 

Annotation: (’46-Man.) Evidence Act, S. 41, N. 2: 
S. 65, N 6. 

(c) Evidence Act (1872), S 32 (5) — Guardianship 
proceedings—Application by guardian - Recital of 
date of birth of minor in - When can be admitted in 
evidence. 

The reoital of the date of birth of the minor in the 
application for appointment of a guardian ia not by 
itsself admissible in evidence upon mere production 
of the document but may be rendered admissible after 
proving the statement made in application by examin¬ 
ing the pereon who made that statement where 6uch 
person is living, especially whether he had any special 
knowledge of the date of birth of the minor. [Para 10] 

Annotation : (’46-Man.) Evidence Act, S. 82, N. 29. 

Purusholtam Chalterjee and Eemanta Kumar 
Dull—tor Appellant. 

Bhola Nath Roy and Ramendra Mohan Mazumdar 
for Deputy Registrar—tor Respondents. 

Judgment. — This is an appeal on behalf of 
defendant 9 and arises out of a sail brought by 
the plaintiff for recovery of possession after 
declaration of her title to tbe properties in suit. 
There is a further prayer that it may be deola- 
red that a certain deoree and the proceedings in 
execution thereof are not binding against her on 
the ground that though she had not attained 
majority before the relevant time she was des. 
cribed in those proceedings as sui juris. 

[ 2 ] Tbe undisputed facts may be shortly 
stated. Some of the defendants and predeces¬ 
sors in interest of some others bad brought a 
suit (T. 8. NO. 87 of 1940) against the plaintiff and 
tbe pro-forma defendants claiming partition of 
tbe properties described in Schedule Ka to the 
plaint. The suit was decreed ex parte on 10 th 
September 1940 and in execution of the deoree 
for oosts defendants 1 to 8 bad put up to sale 
the property described in Bchedule Kba to tbe 
plaint, wbicfi was alleged to have been in the 
exclusive possession of the plaintiff. It is further 
stated that the property in suit was purchased 
by defendant 1 in tbe benami of defendant 9. It 
is contended that tbe plaintiff was a minor both 
when the decree in T. 8. No. 87 of 1910 was 
passed as also when the deoree was put into 
execution. Tbe plaintiff had originally brought 
T. s.'No. 19 of 1942 on grounds similar to those 


a3 in the present suit but she having failed to 
take neoessary 6teps in time the plaint was re- 
jected by the Court. Tbe present suit was filed 
thereafter. The plaintiff claims that Bbe is not 
bound by tbe deoree passed in T. 8. No. 87 of 1940 
and the sale in execution of the said deoree does 
not affeot her title to the property. The defence 
is that defendant 9 was a bona fide purchaser 
for value, the plaintiff bad attained majority 
before the passing of the deoree in T. 8. No. 87 of 
1940, and that the plaintiff is not entitled to any 
relief in the present suit. 

[3] The learned Munsif found in favour of 
the defendant and held that the plaintiff was 
not a minor when the decree in question had 
been passed. The suit was accordingly dismiss- 
ed. On appeal by the plaintiff the learned Sub¬ 
ordinate Judge has held that the plaintiff was a 
minor when the deoree in T. 8. No. 87 of 1940 was 
passed. The deoree was a nullity and the plain¬ 
tiff’s title to the Kba schedule properties have 
not been affeoted by the subsequent sale in 
execution of the said deoree. Defendant 9 has 
come up on appeal to this Court. The only point 
urged on behalf of the appellant is that the deci¬ 
sion by the Court of appeal below on the question 
of tbe minority of the plaintiff is based npon 
inadmissible evidence. 

[4] To prove that the plaintiff was a minor 
at the relevant time she did not examine herself 
or her mother Her husband had been examined 
and reliance was placed npon the three following 
documents: (l) A certified oopy of the order 
sheet, recording the appointment of a guardian 
of the plaintiff, in the Aot vill case wherein it 
is recorded that the plaintiff was 6 years old in 
1938, (Ex.-IA); (2) a certified copy of another 
order in tbe same Aot VIII oase recording that 
the plaintiff would attain majority on 18 th 
September 1941 (Ex. 10); and (3) the petition 
filed in course of the guardianship proceedings 
by Abdul Barik Midya on 8th June 1926 for 
being appointed guardian of the person and pro¬ 
perty of plaintiff (Ex.-3 in the case). 

[61 The question whether the above papers, 
marked as exhibits, are admissible in evidence 
to prove the age of the plaintiff must be deter¬ 
mined with reference solely to the provisions of 
tbe Evidence Aot. Lekraj Koer v. Mahapal 
Singh , 7 I. A. 63 : (6 Cal 744 P. 0.), Emperor v. 
Panehu Das, 47 cal. 671 : (A. I. R (7* 1920 Oal. 
600 21 Or. L. J. 849 F. B ) 

[6l Items 1 and 2 (Exs. IA and IB) are certi¬ 
fied oopies of the order sheet of the guardianship 
proceedings. If either of these two papers be 
admissible in evidence to prove the age of the 
plaintiff it would show oonolusively the date upto 
whioh the plaintiff had continued to be » 
minor. 
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[ 7 ] A certificate of guardianship issued by the 
Court haB been held not to be admissible in 
evidence under S. 35, Evidence Aot to prove the 
minority of a person. Such certificate is neither 
a book nor a register nor a record kept by any 
officer in accordance with any law. It is a certi¬ 
ficate, aa it professes to be, and is a document 
i=aued to a person giving that person and ODly 
to him a particular kind of authority. Petheram 
C. J held in Saiish Chunder v. Mohendro Lai, 
17 Cal 649, that the certificate oannot be regard¬ 
ed as evidence of minority under S. 35. Evidence 
Act Edge 0. J. followed this decision in Gunjra 
Euar v. Ablock Pandey, 18 ALL. 478 : (1896 
A. W. N. 168). The same view has been expressed 
in later oases also by Rampini and Mookerjee 
JJ. in Eemcliandra v Bhaba Prosad, 2 C. L. J. 
69n and by Mookerjee and Ohotzner JJ. in 
Hara Kumar v. Jogendra Krishna, S3 0. L. J. 
386 (A. I. R. (11) 1924 Oal. 526). 

[8] It has next to be considered whether, even 
though the certificate may not be admissible 
under 8. 35 the certified copies of the orders 
passed by the Court in the guardianship proceed¬ 
ings are admissible under some or other provi¬ 
sions of the Aot. The orders passed in tbe 
guardianship proceedings cannot be treated as a 
judgment tn rem aa in the case of a grant made 
under the Succession Aot: Hemangini Debi v. 
Saratsundan, 34 0. L. J. 467 : (A. 1. R. (3) 1921 
Oal. 292). Even though an order is not # a judg¬ 
ment in rem or inter partes it may be admissi¬ 
ble only to prove that such an order had in faot 
been made but not to prove its contents. Ram 
Parkash v. Anand Das, 43 I. A. 79 : (a. I. B. 
(8) 1916 P. 0 268 ), Ram Banjanv. Ram Narain, 
22 I. A. 60 (22 Oal 638 P. 0.), Dinomoni v. 
Brojomohim, 29 I. A. 24 : (29 cal. 187 P C.). 
The certified copies of the orders are not, there¬ 
fore, available even as being judgments to prove 
the age of the plaintiff. 

[9] In Kishonlal v. Adhar Chandra, 76 
0. L. 3. 61: (A. I. B. (29) 1942 oal. 438), reliance 
was placed on Sadique Ali Khan v. Joy Ktshori, 
47 0. L. J. 628 : (A. I. R. (15) 1928 P. 0. 162), a 
decision of the Judicial Oommittee in support 
of the contention that an application for appoint, 
ment of a guardian mode by the father aa well 
as the certificate of guardianship granted by the 
Judge had been admitted in evideDoe and relied 
upon. B. K. Mukberjea J., observed (at p. 66): 

“Itia not dear from the report aa to whether iho father 
who applied for guardianship was alive or dead at the 
time when the suit was brought and wo also do not 
know whether he was also oxamined as a witness In 
the case. The only thing that appears from the judg¬ 
ment is that these papers were used as evidenoe with¬ 
out any objeotion by eithor side. We oannot certainly 
rely upon this deoision as an authority for the proposi¬ 
tion that tbe application in the guardianship procee¬ 
ding or an order passed on the same as admissible in 


all circumstances to prove the age of minority and in 
our opinion the decisions In Harahumar Dc v. Jogen - 
dra Krishna, 33C.L. J. 186 : (A. I. B. (11) 1924 
Cal. 526) and Prohlad Chandra v. Ram Saratt, 38 
C. L. J. 213 : (A. I. R. (11) 1924 Cal. 420) are quite 
correct.” 

The Privy Council decision above mentioned 
was an appeal from a decree of the Court of the 
Judicial Commissioners of Oudh dated 27th 
May 1925- The judgment appealed from is 
reported asJoyKishori v. Ali Ahmad Khan, 
A. I. B. (12) 1925 Oudh 487 : (89 I. 0. 108). 
From the statement of facts appearing in this 
report it will be noticed that Kassim Ali Kban, 
the father and Raisunnessa, the mother, of the 
minor mortgagors were both of them, dead. The 
application filed by the father for being appoint¬ 
ed guardian of tbe minors will clearly, under 
the circumstances, be admissible There were 
other pieces of evidence also in the case in 
support of the contention that the mortgagors 
were at the relevant time minors It is true 
that neither was any objeotion raised before nor 
was tbe question of the admissibility of the 
guardianship certificate considered by the Judi. 
oial Committee. This decision cannot as already 
observed by B K. Mukberjea J. be considered 
to be an authority for the proposition that such 
documents are admissible under all oiroum- 
stancas. 

[1 o] The last item (Ex. 3) has now to be 
considered. The original record of the guardian¬ 
ship oase had been called for and the petition 
filed by Abdul Barik Mondal was marked as an 
exhibit, it having been proved by the plaintiff’s 
husband without any objeotion. Abdul Barik, 
who made the statement in the petition, has not 
been examined in this case. The statement 
appearing in this petition about the date of 
birth is in substance a statement by a person 
who made the application. Tbe reoital of the 
date of birth in the applioation (or appointment 
of a guardian is not by itself admissible in evi. 
deuce upon mere production of tbe document 
but may be rendered admissible under oertain 
oiroumetances: Krishna Mangul Saha v. Akbar 
JummaKhan, 9 o L. B. 213, Dhanmull v. 
Ramchunder, 24 oaL 265 : (] o. w. N. 270), 
Ram Chandra v. Jogeswar, 20 Oal. 768, 
Monindra v. Ram Krishna, 19 c. W. N. 646 : 
(a I. R (8) 1916 Cal. 629). Mohammad Syedol 
Arif fin v. Teoh, 43 I. a. 5166 : (a. 1. R. (a) 1916 
P. c. 242). If however the conditions reoited in 
B 32 (5). Evidence Aot, are satisfied that is, a 
person who had made this statement had spe¬ 
cial means or knowledge of the relationship and 
he is now dead or oannot be found suoh state¬ 
ment in the petition will be admissible Further, 
the statement made in the applioation may be 
used under s 155, Evidenoe Aot, to impeaoh the 
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credit of the person who made the statement 
while he is beiDg examined as a witness in the 
case. Prohlad v. Ramsaran, 83 o. L j. 213 : 
(a. I. R. (11) 1924 cal. 420). The statement in 
the application may also as being the former 
statement as to a fact be admissible under 
S. 167, Evidence Act to corroborate the later 
testimony of the witness; Harckand v. Detoan 
Singh, 1929 A L. J 616 A. I R. (16) 1929 ALL. 
660 .. Abdul Barik who had filed the petition 
had not been examined though he was still 
alive. It, however, appears from the evidence 
that Abdul Barik is not now on good terms 
with the plaintiff. As be has not been examined 
the source of his knowledge about the age of the 
plaintiff and also whether he was a proper wit- 
• ness to prove her age could not be investigated. 

[ID As already observed the petition Ex. 3 
was marked without any objection and the 
plaintiff wa3 under a misapprehension that no 
further evidence w*s necessary in view of the 
clear statement contained in those documents. 
The original of the guardianship proceedings 
bad been sent for and after comparison the 
certified copies were made exhibits without 
any objection from either side. The question is 
whether the parties should be given an opportu¬ 
nity for adducing evidence for letting in the 
statement contained in Ex. 3. I think the proper 
way of disposing of this case would be to eet 
aside the judgment of the lower appellate Court 
and to send the oase back in order that the 
appeal may be re-heard. The plaintiff will be 
given an opportunity to prove the statement 
made in the petition Ex. 3 as a statement made 
by Abdul Barik and also whether the latter had 
any epecial knowledge of the date of birth of 
the plaintiff. The defendant will be at liberty to 
adduce any evidenoe in rebuttal thereof. 

[ 12 ) It is not for me to express any opinion 
at this stage as to evidentiary value of the 
reoital, as to the age of the plaintiff in the 
guardianship application. There are other pieces 
of evidenoe in the case which also will have to 
be considered aloDg with the additional evidence 
which will be recorded by the Court below. The 
case is to be disposed of after taking into consi¬ 
deration the entire evidence in the record both 
before and after remand. The Court of appeal 
below will come to a decision as to whether in 
faot the plaintiff was or was not a minor on the 
material date. The result, therefore, is that the 
appeal is allowed and the oase remitted to the 
lower appellate Court for disposal according to 
the directions given above. There will be no 
order for costs in this Court. Further oosts will 
be in the discretion of the said Court. 

V.S.B. Case remanded. 


Jahnabi v. Basudeb (G. N. Das J.) 


A. I. R 


A.I.H. 

(37) 1980 Calontta 836 [C. N. 203 J 
G. N. Das and Goha JJ. 

Jahnabi Pros id Banerjee and another—Peti. 
tioners v. Basudeb Paul and others—Opposite 

x any . 

Civil Rule No. 1056lot 1948, D/- 5-9-1949, against 
30-4-1948 18 Add * 8ub ' J -< Allpore, 24-Parganas, D/- 

rif? U ^S!' l ' eS — Ben e al Municipal Act (XLV 
L45J of I 932 ), as amended by Act (XI (11) of 1936), 
Ss. 39-B and 43—Election Court — Order of — No 

p°r er /™' K o C ,° urt 10 imer,ere revision-Civil 
1 . 115 ~~ Government of India Act 
(1935), S. 224 (2) -Letters Patent (Cal.), Cl. 13. 

iQQi ler u eDaOlm0Dt 0f the Oovernm0D t of India Aot, 
1935, the High Coa’t has no power to revise the deoi- 
sion of tbe District Judge decreeing a suit for a 
declaration that the rejection of the plaintifl’s nomi- 
nation paper by the eleotion authorities Is illegal aDd 
ultra vi res and that the result of certain eleo.’ion has 
been materially aSeoted thoreby and that the said elec¬ 
tion should be set aside, in view of the provisions of 
Ss. 39-B and 43, Bengal Municipal Aot. (History of 
power of revision of High Court over subordinate 
Courts discnesed.) [Paras 54, 64, 66, 67. 70, 71] 

Annotation: (’60-Oom.) Civil P. G., 8. 115 N 6; 
('46-Man.) Government of India Act (1935) S 224 
N. 1; ('46-Man.) Letters Patent (Cal), 01.13 N. 1. 

Paresh Nath Hookerjee and Arun Kumar Dutt 

—tor Petitioner. 

Apurbadhan Mukherjee — for Opposite Party. 

ChandraSekhar Sen, Jajneswar Maeumdar and 
Hem Chandra Dhar — tor Province of West Bengal. 

G. N Das J. —This rule was obtained by the 
defendants againt the decision of Mr. Subodh 
Chandra Mukherjee, learned Subordinate Judge, 
let Additional Court, Alipur, District 24 Parga- 
nas; whereby he decreed the suit filed by the 
plaintiff for setting aside the eleotion of ward 
No. V of Naihati Municipality. 

[ 2 l The relevant facts are that Basudeo Paul 
Opposite party no. 1 filed hie nomination paper 
as a candidate from Ward V for the impending 
election of the Naihati Municipality. The nomi¬ 
nation paper was rejected by the Chairman of 
the Municipality; an appeal to the District Ma¬ 
gistrate was dismiesed. The eleotion then took 
place and petitioner No. 1 was deolared eleot- 
ed from the general seat in Ward V and 
Petitioner no. 2 was declared eleoted from the 
reserved eeat. The opposite party No. 1 then 
brought the present suit being Title Suit No 82 
of 1946 in tbe Court of tbe District Judge, Ali¬ 
pur for a declaration that tbe rejection of his 
nomination paper by the Election Authorities of 
the Naihati Municipality is illegal and ultra vires 
and that the result of the eleotion has been ma- 
terially affected thereby and that the said eleo. 
tion is fit to be set aside. 

[91 The suit was contested by petitioner NO. 1 
and opposite party No. 4, the Chairman of the 
Commissioners of the Naihati Municipality. 
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[ 4 ] The sait- was heard by the learned Sub- 
ordinate Judge, 1 st Additional Court and was 
decreed. 

[ 5 ] Against the said decree, the petitioners 
moved this Court under S 115, Civil P C. 1903, 
V [5l of 1903, (hereinafter oalled the Code) and 
obtained the present rule. 

[6] Mr. Apurbadhan Mukherji learned advo¬ 
cate for the Opposite party No. 1 raised a preli¬ 
minary objeotion that this Court has no power 
to revise the decision complained of in view of 
the provisions of 8. 39B (inserted by s 19, Ben- 
gal Mnnioipal (Amendment) Act XI (ill of 1936) 
and 8. 43 Bengal Municipal Aot XV [15] B. 0. 
of 1932 Reliance was placed on the deoisionB in 
Bon Behary v. Hakhan Lai, 1 . L. B. (1938) 2 
oal. 69 : (42 C. W. N. 292: A I. R. (25) 1998 Oal. 
768) and Radhanath Saha v. Bari Mohan 
Saha, 42 C. W. N. 617 : (a. I. R. (25) 1938 Cal. 
465) 

[7J Mr. Pare9hnath Mukherjee, learned ad- 
vooate appearing for the petitioners conceded 
that the decisions did lay down the proposition 
that the powers of this Court to interfere with 
thedeoieionof the District Judge have been taken 
away by ss. 39B and 49 of the Aot; but contend, 
ed that even though the original Aot of 1932 and 
the amending Aot of 1936 were passed with 
the previous sanction of the Governor-General 
under sub-B. (3) of s. 80A, Government if India 
Aot, then in force tbe eeotions are ultra vires 
of the Provinoial Legislator on the following 
grounds : (i) Beoause the said eeotions affooted 
the jnnsdiotion conferred on this Court under 
8. 115 Civil P. 0., 1908 and 8. 106 , Government 
of India Aot, 1916 and s. 223, Government of 
India Aot, 1915; ( 2 ) beoause the sections affsoted 
the jurisdiction of this Court conferred by 
ol. ( 18 ), Letters Patent. 

[8] It was submitted that the points so raised 
were not urged in the oases referred to and re¬ 
quired our consideration. 

[9] It was submitted that a substantial ques- 
tion of interpretation of the Government of India 
Aot, 1935 arose in the oase We, accordingly, 
direoted a notice to be served on the Advooate. 
General, Bengal in aooordanco with the provi- 
Biona of 0. 27A of the Code whioh was added by 
Aot xx 1(1 [ 28 ] of 1942. 

[ 10 ] Mr. Sen, the learned Senior Government 
PIe»dec has appearred in pursuance of the 
notioe. We are indebted to bim as also to the 
learned advooate3 appearing in the oase for con¬ 
tributing their help to a somewhat difficult 
investigation and thus to enable us to resolve the 
problems falling to be determined in this oase. 

[ill The first ground has been amplified by 
Mr. Pareshnath Mukherjee in the following man. 
ner: (a) The old Courts of Sudder Dewany Adalat 


and Supreme Court had jurisdiction to revise 
decisions of Provinoial Courts; such jurisdiction 
was preserved by S. 9, High Courts Act 1861 (24 
aud 25 Viot. Gap. 104) hereinafter called the 
Charter Aot and wa9 later vested in tbe High 
Court, the successor of the Supreme Court and 
tbe Suddec Dewani Adalat. The High Court also 
became vested with powers of revision by 8. 15 
of the Charter Act and by certain statutes of the 
Indian Legislature. Such powers were confirm- 
ed and reiterated by Ss. 106 and 107, Govern, 
ment of India Aot, 1915 and by ss. 223 and 221 
Government of India Act, 1935. Section 43, 
Bengal Munioipal Aot, 1932 or S 39B of the said 
Act are both Acts of the Provinoial Legislature 
and even though assent of the Governor General 
had been obtained under S 80 A (3), Government 
of India Act, 1915, as amended in 1919, tbe said 
sections would be ultra vires of the Provincial 
Legislature; by reason of 8. 80A (i),Government 
of India Aot, because the said 3i 39B and 43 
affeoted the powers of revision of tbe High Court 
to interfere with the orders of the Election 
Court whioh is a Court subordinate to the High 
Conrt. 

[la] We have, therefore, to consider how and 
when the High Court or it3 predecessor Courts 
acquired revisional powers. 

[13] This involves in the first place an in¬ 
quiry into the setting up of Courts of Justice in 
British India. 

[14] So far as the East 'India Company’9 
settlement wa3 ooncerned, a Mayor's Court was 
established in 1726. The Court administered 
English Law and had a limited looal jurisdic¬ 
tion. 

[ 16 ] In 1765, the Company obtained a grant 
of the Dewany of the then provinces of Bengal, 
Bihar and Orissa. This necessitated the adminis¬ 
tration of Civil and Revenue Justice by the 
Company. In 17T2 Provinoial Courts were set 
up for the purpose. These were manned by 
European officers who decided oauses with the 
help of Kazis, Maulvies, Muftis and Pandits. 
Appeals lay from these Courts to the Sudder 
Dewany Adalat whiah was composed of the 
Governor-General and members of his Council 
till 1801 when Civilian Judges oame to be ap. 
pointed. 

[ 16 ] We are not oonoerned with the adminls- 
tration of oriminal justioe, whioh may be gather¬ 
ed from the preamble to Regulation IX [ 9 ] of 
1793; appeal from the deoisione of subordinate 
Oriminal Courts lay to the Suddec Nizamat 
Adalat. 

[17] In 1773, the Regulating Aot (13 George m 
Gap. 69) authorised the setting up of a Supreme 
Court S3 a Court of Reoord, Oyer and Terminer, 
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ia place of the Mayor’s Court which was to be 
abolished. 

[ 18 ] On 26 th March 1774, the Charter of the 
Supreme Court was issued by King George III. 
In consequence of certain disputes between the 
Judges and the Executive an Act of Settlement 
(21 George III cap. 70) was passed in 1781 This 
was the position at the end of the eighteenth 
century. It is not necessary to trace the later 
development of the provincial Courts which i3 
set forth in chaps, vm and IX of Cowell’s 
History and Constitution of Courts and Legisla¬ 
tive Authority in India, Edn. 6. 

[19] In 1857 the Sepoys’ Mutiny broke out. 
The suppression of the Mutiny synchronised 
with the Royal Proclamation by Her Most 
Exalted and Graoious Majesty. Queen Victoria. 
In 1858, the Government of India Act (21 and 
22 Viet. Cap. 106) was enaoted, whereby all 
powers of the East India Company over the 
territories then in the possession of the Company 
ceased to be vested in the Company and became 
vested in the British Crown. 

[ 20 ] The first Code of Civil Procedure was 
passed in the year 1859, being Act viu [8] of 
1859. The Act did not confer on the Courts any 
power of revision. Section 4 provided that 
“the judgments of the Civil Courts shall not be subject 
to revision, otherwise than by those Courts, under the 
rules contained in this Act. applicable to reviews of 
judgment, and by the constituted Courts of appellate 
jurisdiction.” 

[ 21 ] On 6th August 1861, the High Courts 
Act (24 and 25 Viot., cap. 104) known as the 
Charter Aot was passed. This Act envisaged 
the establishment of High Courts under a Royal 
Charter. The requisite Letters Patent was 
issued on 14th May 1662 , and the High Court of 
Judicature at Fort William in Bengal was set 
up in the same year, superseding the old Sudder 
Courts and the Supreme Court. 

[ 22 ] The amended Letters Patent dated 28 th 
December 1865 repealed the former Letters 
Patent of 1852 and re-established the said High 
Court. By virtue of 8 106 , Government of 
India Act, 1915 and 8. 223. Government of India 
Aot 1935, these Letters Patent are still in force. 

[23] Before we proceed to consider the effeot 
of the Charter Aot acd of the Letters Patent, 
let us summarise in brief, the ealient laws which 
were applicable to the Sudder Court and the 
Provincial Courts before the year 1862 . 

[24] In the Presidency Town of Calcutta 
the Supreme Court was governed by its own 
practice, rules and orders and the provisions of 
Act xvn [17] of 1852 and Act Vi [6] of 1864. 

[25] Outside the Presidency Towns, the Pro¬ 
vincial Courts were guided by the Aots and 
Regulations which may be found in the eohedole 


I. LB, 

to Aot X [10] of 1861, and the Civil Procedure 
Code, Act VIII [8] of 1859. 

[26] Toe above resume shews that before 
1861. the Courts in the province had neither 
any statutory power of revision, nor any in- 
herent powers of revision which are the creation 
of separate and distinct legislation. 

[27] Mr. Par6shnath Mukerji contended that 
the high prerogative writs of Mandamus, 
Certiorari, Quo Warranto whioh used to be 
issued by Supreme Courts are really instances 
of the exeroise of revisional powers. He relied 
on the following passage in Annie Besant v. 
Advocate-General of Madras, 46 I. a. 176 at 
p- 190: (A.I.R (6) 1^19 P. C. 31 : 20 Or. L. J, 693). 

“But their Lordships are not disposed to think that 
the provisions of S. 435, Criminal P. C. and S. 115, 
Civil P. C. of 1903 are exhaustive. Their Lordships 
can imagine cases though rare ones, which may not 
fail under either of the sections. For such cases their 
Lordship; do not think that the powers of the High 
Courts which inherited the ordinary or extraordinary 
jurisdiction of the Supreme Courts to issue writs of 
certiorari can be said to bavo been taken away.” 

[28] At p. 191, however, their LordshipB 
observe : 

“However that might bo according to English law, 
where there is no revision procedure as in India, their 
Lordships see no reason for narrowing the express 
words of the Indian Act." 

[29] It is difficult to draw any certain oon- 
clu3ion from the passage relied on. 

[301 In Blackstone’s commentaries p 110, 
the peouliar business of the Court of the King’s 
Bench is stated to be 

“to superintend all inferior tribunals, and therein to 
enforce the due exeroise of those judioial and minis¬ 
terial powers with which the Crown or Legislature has 
Invested them, and this not only by restraining their 
excesses but also by quickening their negligence and 
obviating their denial of justice.” 

[31] In Shiva Nathaji v. Joma Kashinath, 
7 Bom. 841 F. B., We3t J. at pageB 959-360 
observed : 

"A superintending and visitatorial jurisdiction has 
teen exercised from ancient times by the Queen’s 
Benob and the C^urt of Chancery. The powers of the 
former Courts have been executed through the writs of 
certiorari of mandamus, and prohibition." 

[32] It may be suggested that the Supreme 
Court which inherited the powers of the Courts 
of Kings Bench, got the aforesaid revisional 
powers 

[33] In Hamid Hassain v. Banwarilal, 61 
C. W. N. 716 at p 723, : (A. I. R. (34) 1947 P. O. 
90). the power of the Supreme Court was held 
to be restricted to the original jurisdiction of 
the High Court, to be exeroised over persona 
who reside or hold office within the said juris* 

diction. , 

[34] In Field’s 'Regulations of the Bengal 
Code’ S. 203 at page 145, the learned author 
saya that “the Sudder Dewani Adalat as conati- 
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tated in 1793 exercised no original civil juris¬ 
diction, being a Court of appeal and superinten¬ 
dence.” 

(351 But so far ag the Sudder Court is con¬ 
cerned, we do not find any recorded instance of 
exercise of such powers. 

[36i Walsh in hia treatise on'Revigion and Extra¬ 
ordinary Jurisdiction’ Cb. 1 s. 1 says that ‘the revi- 
aional jurisdiction of the High Courts in India over 
Courts subordinate to itself, or over cases decided 
in subordinate Courts, may be said to have had 
its origin in the similar jurisdiction exercised 
by the High Courts in England under the 
Kmg’s prerogative, and administered generally 
on the Crown side.” 

[37] It is true that every Court of superior 
jurisdiction possesses inherent powers for pre¬ 
venting injustice in certain oases; but there is 
no authority for the proposition that in the 
exercise of such inherent powers, Court oan ex¬ 
tend its appellate jurisdiction or increase its re- 
visional authority over other Courts. 

[381 In Pashupati Bharati v. Secretary of 
State, A. I. R. (25) 1938 F. 0. l at p. 8 : (l.L.R. 
(1999) Ear. F. O l), the following significant 
passage occurs: 

"Outside the statutory provisions no High Coart ba6 
any inherent powers ot revision over the subordinate 
Courts within its jurisdiction, suoh (or examplo a9 the 
Court of King's Bench in England has for oenturios 
exerolsed over CourU inferior to iteelf; and if there have 
been daring recent years tentative efforts on the part of 
oneor two High Coarts to assert snoh powers, they have 
now been decisively negatived by aub-s. (2) of S. 224 of 
the Aot of 1935.” 

[39] We have, therefore, to trace the statutory 
provisions on the point. 

[40] On 28th August 1861, Aot XXIII [23] of 
186 t was enacted. Seotion 95 of the Act for the first 
time expressly conferred on the dodder Court 
powers of revision in oases where a subordinate 
Court in cases coming before it on appeal, exer¬ 
cised a jurisdiction not vested in it by law, pro- 
vided no appeal lay from its deoision. 

[41] Seotion 15 of the Charter Aot conferred 
on the High Courts to be established under the 
Aot, powers of superintendence over all Courts 
eubjeot to its appellate jurisdiction, 

[42] When the High Court of Oaloutta was 
established, it inherited the aforesaid power of 
Sudder Court and Supreme Court and the 
power of revision oonferred on the Sudder Court 
by 8. 35 Of Aot XXIII [23] of 1861 and S. 15 of 
the Charter Aot, by virtue of S. 9 of the latter 
Aot which reads as follows; 

'“Ths High Court shall have and exercise all suoh 
criminal, civil, admiralty, vice admiraly, testamentary 
end intastato original and appellate jurisdiction and 
all suoh powers and authority for end In relation to 
administration of justloe In the Presidency for whioh 
It Is established as Her Majesty, by such Letters 
Patent may grant and direct,.and gabjeot and 


without prejudice to the legislative powors in relation 
to the matters aforesaid of the Governor-General of 
India in Conncil, the High Court to bo established in 
the Presidency shall have and exercise all jurisdiction 
and every oower and authority whatsoever in any manner 
vested in any of the Courts in the same Presidency abo¬ 
lished under the Aot, at the time of the abolition of 
such last mentioned Courts." 

[4i] That an unathorised assumption of|uri3- 
diction by a Court oould be revised by the High 
Court under 8. i5of the Charter Aot, was decided 
by the Privy Council in Ntlmoney Singh Deo v. 
Taranath Mukherji, 9 I. A. 174 : (9 cal. 295 
p. c.). The Calcutta High Court has conetrued 
the said Beotion as authorising this Court to oorreot 
also irregular or improper exercise of jurisdic¬ 
tion, Sardhari v. Eukum Chand, 41 cal. 876 : 
(A. I. B. (l) 1914 Cal. 6071, Gohnda Mohan 
Das v. Kunjabehary Das, 14 o. W. N. 147 : 
(4 I. 0 . 36i). But the powers so oonferred are to 
be resorted to in cases of an nuusual character, 
to prevent gross injustice being perpetrated. 

[45] Seotion 622 of Aot x [io] of 1877 gave 
express powers to the High Oourt to revise de¬ 
cisions of snberdinate Oonrte in caste of un¬ 
warranted failure to exercise jurisdiction, or 
erroneous assumption of jurisdiction by those 
Courts i. e., iD cases similar to those now oo- 
vered by 8. 115 (l)cls. (a), (b) of the Code. 

[46] Seotion 42 of Act xri [is] of 1879 far¬ 
ther enlarged the revisional powers of the High 
Court by extending the sanu to oases where the 
subordinate Oourt "acted in the exeroise of its 
jurisdiction illegally or with material irregu¬ 
larity.” The position therefore was that in 1879 
the revisional powers of the High Court were 
brought into a line with the powers now exer- 
oised by the High Oourt under s 116 of the Code. 

[47] Seotion 622 , Civil P. 0., 1882 (Aotxiv 
[ 14 ] of 1882 ) merely embodied the said powera 
of revision oonferred by 8. 622 of Act X [10] 
of 1877 and S 92 of Aot Xll [12] of 1879. Seotion 
622 was re-enaoted, on repeal of the said Aot 
XIV [14] Of 1882 as 8. 115, Civil P. 0., 1908 (Act 
V [6] of 1908). 

[48] The Government of India Aot, 1915, oon- 
Bolidated the enaotment9 relating to the Govern¬ 
ment of India Aot and the Charter Aot and 
repealed all the preceding Indian Counoil Acta. 

[49] Seotion 106 (l), of the Aot, provided that 
"the several High Courts are Courts of reoord, and 
have suoh jurisdiction, original and appellate including 
admiralty jurisdiction In respect of offenoes committed 
on the high 6eas, and all each powers, aDd authority 

over or In relation to administration of juatloe.aa 

are vested by the Letters Patent, and subjeot to tha 
provisions of any suoh Letters Patent, all suoh jurisdic¬ 
tion, powers and authority as are vested in theta 
Courts respectively at the commencement of this Aot.” 

[ 60 ] Seotion 107 then provided that: 

"eaoh of the High Courts hag superintendence over 
all Oourta lot the time being, subjeot to ita appellate 
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jurisdiction, and may do any ot the following things, 
that is to say: 

(a) to (e) omitted.’ 1 

[51] It is well settled that the right of super- 
intendence conferred on the High Courts by 
8. 107 included not only superintendence on the 
administrative points but also superintendence 
on the judioial side and that the section em¬ 
powered the High Court to correct any error in 
a oeoision of a Court eubject to its appellate 
jurisdiction, even in cases where S. 115, Civil 
P. 0., may not apply, in order to prevent in¬ 
justice from being done to the parties: Balkrisnna 
Hari v. Emperor ,57 Bom. 93: (a. i. b. (20) 1933 
Bom 1: 34 cr. L. J. 199 8. B.) Firm Ganeshdas 
Shankar Lai v. Firm Ashanand Radhe Sham, 
Ail K ( 20 > 1930 Lah. 259; (1441.0. 516), Lalta Devi 
v. Balletshan Chopra, a. i. r. ( 20 ) 1933 Lah. 327 
(146 I. o. 268 ), Bhimnath v. Jagan Nath, a.i.r. 
(12) 1925 Pat. 674 : (89 I. o. 814), In the matter 
of Kadhori, 42 ALL. 26: (A. I. r, (6) 1919 ALL. 
46: 20 Cr. L. J. 615). 

[52] We have to consider the question whe- 
ther the Election Court is subject to the ap- 
pellate jurisdiction of the High Court. In Nara 
Narayan v. Aghore Chandra, 39 C. W. N. 971, 
it was held by Henderson and Khundkar JJ. 
that the District Judge, performing the duties 
under the Municipal Act did not shed his charac¬ 
ter as a Court and his order was subjeot to the 
superintendence of the High Court under a. 107, 
Government of India Act, 1935. Tne point whe¬ 
ther the Provincial Legislature could take away 
the power of superintendence vested in the High 
Court under 8. 107, Government of India Aot, 
1916 was ooDceded. No opinion was expressed on 
the question whether the Provincial Legislature 
with the sanction of the Governor-General 
could exclude the revisional powers cf the High 
Court under 8. 116 of the Code. Henderson J. 
was of the opinion that the Eleotion Court was 
not subject to the appellate jurisdiction of the 
High Court but concurred with Khundkar J. in 
holding that the power of superintendence of 
the High Court under S. 107, Government of 
India Act was exercisable beoauee tbe District 
Judge as an Eleotion Court functioned not a3 a 
persona designata but as a Court, subjeot to the 
superintendence by the High Court. 

[63l Three olasses of oases may arise in oon- 
sidering the question whether a tribunal is sub- 
jeot to the appellate jurisdiction of the High 
Court. It is sufficient to deal with some of these 
oases. If the subordinate Court is one from 
whioh an appeal lies to the High Court, though 
in certain specified cases, then the Court is 
subjeot to tbe appellate jurisdiction of the High 
Court, and that is sufficient to attraot the power 
of superintendence conferred on the High Court; 


A. I. Ft 

even though no direct appeal lies to the High 
Court; Baikrishna [lariv. Emperor, 67 Bom. 93 : 
(A.I.R. (20) 1933 Bom. l: 34 or.L.j. 199 s. B.). The 
position was held to be the same if tbe link be. 
tween the subordinate Court and the High Court 
was established through another tribunal from 
whuse decision an appeal lies to the High Court 
in some oases. Re Allen Bros d Co v. Bando d 
Co., 26 0. W. N. 815: (A. I. R. (10) 1923 Oal. 169). 
The power of superintendence has also been 
exercised 

“in cases which are Dot subject to appeal but tbe 
superintendence is over the Court and its exeroise is- 
not confined to cases, where a right of appeal lies to 
the High Court ” per Dawson Miller C. J. in Sheonan- 
dan Prasad Singh v. Emperor, 9 Pat. L. J. 681 at 
p. 587: (A. I R. (6) 1918 Pat. 103 P. B.). 

[64] The position, there'ore, is that in 1932 
when the Bengal Municipal Aot was passed tbe 
High Court would have had power to interfere 
with a deoision of tbe District Judge exeroising 
special jurisdiction in eleotion disputes under 
the Aot, either under s. 116, Civil P C., 1903 or 
8. 107, Government of India Aot, 1916. 

[65] Tbe question whether 8. 99B which made 
the decision or order of the Judge under S. 88, 
89 or 39A final took away the powers of revision 
under 8. 116 of tbe Code has given rise to a 
divergence of judicial opinion. An affirmative 
answer was given in Bonbeharyv. MakhanLal, 
I. L. B (1938) 2 Cal. 69: 42 0. W. N. 282: (a.I.R. 
(26) 1938 Cal. 768), Radhanath v. Harimolian, 42 
0 W. N. 647 : (A. I. R. (25) 1938 Cal 465'. A 
negative answer was given in Phanindra Bhusan 
v. Sanat Kumar, 40 0. W N 124: (a. I. R. (22) 
1935 Oal. 773) the word 'final' being construed 
only to mean "not subjeot to appeal." 

[66] It was not disputed before us that S. 42, 
Bengal Municipal Aot 1932 did in fact purport 
to take away the powers of revision of this Court. 
Tbe question is whether the Provincial legisla¬ 
ture which passed the Bengal Munioipal Aot 
1932 could do so, even with the sanction of the 
Governor General under S. 80A (3). Government 
of India Act, 1916. 

[57) Ths powers of the Provincial Legislature 
in 1932 are to be found in 8. 80A, Government 
of India Act. which was inserted by Part I of 
Boh. II, Government of India Aot 1919 (9 & 10 
Geo V, cap. 101). The relevant portion of S- 80A 
is as follows: 

(1) The local Legislature of any province has power, 
subjeot to the provisions of this Act, to make laws for 
the peace and good government of the territories for 
the time being constituting that province. 

(2) The local Legislature of any provlnoe may, subject 
to the provisions of the sub seotion next following, 
repeal or alter as to that province any law made either 
before or after the commencement of the Act by any. 
authority in British India other than the looal legis¬ 
lature. 
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(3) The local Legislature of any province may not 
■without the previous sanction of the Governor General 
make or take into consideration any law 

(a) to (d)—omitted, 

(e) regulating any central subject, or 

(f) regulating any provincial subject which has been 
declared by rules under this Aot to be either in whole 
or in part rubject to legislation by the Indian Legisla¬ 
ture in respect of any matter to which suoh declaration 
applies, or 

(g) omitted, 

(h) altering or repealing the provisions of any law 
•which having been made before the commencement of 
the Government o! India Aot, 1919, by any authority 
in British India other than that local legislature, is 
declared by rules under this Aot to be a law which 
cannot be repealed or altered by the local legislature 
without previous sanction, or 

(i) and proviso omitted, 

(4) The local legislature of any province has no power 
to make any Jaw afleotlng any Act of Parliament. 

C58] Section 45A, Government of India Aot, 
1915 whioh was also inserted by parti of soh. II, 
•Government of India Aot 1919 reade ag follows: 
(1) Provision may be made by rules under this Aot: 

(a) For ibe ola&riflcation of subjeota, in relation to 
-tne tunotiona of Government in centr*l and provimsial 
subjeota, for the purpose of distinguishing the (unotiona 
«f local Governments and local legislature, from the 
function of the Governor-General in Council and the 
Indian Legislature.. 

(b) (c) (d) & (2) (3)-omitted. 

(4) The expressions Central subjects’ and ’provin- 
■ciai subjeota as used In this Act mean subjects so 
'Classified under the roles, • . . , ^ 

[69] The rales referred to in 8. 80A (3), (f) (h) 
^nd framed under S3. 46A and 129A are known 
as Devolution Rules, The material Devolution 
Kales may be now referred to. 

Rule (3) classification of subjects as Central or Pro¬ 
vincial as per lists set out In Schedule I. 

Schedule I, Part I-Central subjects 

4 n Art f q r on sh.L j ^, to any provincial subject; 

as 8 “? h object is in Part II of this Sohedule 
!?,?**? be 8Db,eot 10 |e «'eIatIon by the Indian Legisla! 
ture and any power relating to euoh subjeot reserved bv 
legislation to the Governor-General-in-Counci), 7 

• • • 

Part II—Provincial subjects, 

0) Local Self-Government, etc. 

* * • • • 

J£) Adratoiatratlon of Justice Including constitution 
powor, maintenance, and organisation of Courts of 
Civli and Criminal jurisdiction within the Province 
subject to legislation by the Indian Legislature m 
ce^rde High Courts, Chief Court and Court, o”the 

jurS'i?tio? mm 3 n ° rB a “ d aDy Coutts 01 °^loai 
* 

[80] As the Devolution Rules were passed in 
accordance with s. isoa, their validity is not 

fe P ad a tn°fh U63t ‘ 0n i S - 90ti ° D S ° A * 80 WOtdfld 83 to 
, d l 0 , 411 ? oonoIu9I0 n that the general powers 

?onal 8, | B ft -w W ‘ lh i“ & pcovinae conferred on the 

S-n« gia S - Ure Bab ’ B - (l) '* aubjeot to the 

2“ v “J** (2) whiob in ^ torn ia 
aub ect to aub-B. (8) and fiaaUy by sub-s ( 4 

Seotton 80 A (3) ole. (e), (f) and (g) L the word 


"regulate" while ol. (h) use3 the word “repeal”. 
The word "regulate” is, therefore, u 3 ed in the 
restricted sense of ‘‘control by legislation", see 
Pumjendra Narain v. Jc gen dr a Narain, 64 
0. L. J. 212 : (A. I. R. (23) 1936 Cil. 593). 
Rule 60a (3) (f) (b), and Item 41 Part I Scb. a 
and item 17, Part li, Soh. A (which are comple¬ 
mentary to each other) when applied to a pro¬ 
vincial subject (e. g. Municipality) mean that 
the looal legislature is authorised to legislate in 
regard to jurisdiction of Courts set up by it 
even though it may affeot the jurisdiction, 
power aDd authority of the High Court not 
vested in it by a previous Act of Parliament. 

(61J This is substantially the view taken by 
Hort-Williams, Nasim AIi and R. C. Mitter JJ., 
in Nar Sing Das v. Chogemull, 43 o. W. N. 613: 
(a. I. R. (26) 1939 oal. 435 F B), respectively at 
pages 623, 627. 634-635. 

[ 62 ] The learned Senior Government Pleader 
contended that the effect of S. 84, Government 
of India Aot 1915 was not considered by the 
Speoial Benoh and submitted that s. 84 (l) (a) 
and ( 2 ) had the effect of validating a provincial 
legislation even if it affeoted a parliamentary 
statute. In my opinion, this does not follow 
from the sub.seotion referred to. These sub-sec. 
tions merely refer to encroachments made upon a 
central subjeot or a reserved subject or on the 
royal prerogative ae distinot from an Aot of 
Parliament. 


[63] It follows from the above discussion that 
S. 115 of the Code whioh ia an Aot of the Indian 
Legislature, coaid have been infringed upon by 
the Provincial legislature viz., ss. 39B and 43 
Bengal Munioipal Aot. The latter Aot oould not’ 
however, affeot the power of the High Court 
under s. 107, Government of India Aot. This 
power oould be exeroised in spite of Ss. 39B and 
43, Bengal Manioipal Aot. Wo have next to con. 
eider whether the effeot of the above conclusion 
is to render fc S . 39B and 43 ultra vtres and 
Wholly void or to make them void to the extent 
of the repugnanoy. That the latter is the true 
effeot of the repugnanoy follows from the follow¬ 
ing provision in 8 . 84 , Government of India Aot 
1916 whioh was inserted by 3 2 ( 2 ), Government 
01 India Amendment Aot 1916 (6 & 7 q 6 o. v 
cap 37 ). 


repugnant to any provision oMhi/or any othwAoU 

sasassM! 






Aot. 1916 (including s. 107) was repealed by 
• 8a \ Government of India Aot, 1936. The 
latter Aot, however, oontains a similar seottor 

l,om the old a 10 * in rom” 
reBpeota. The power to transfer suits and ap. 



542 Calcutta 


Jahnabi v. Basudeb (G . N. Das J.) 


A. I.R 


peals to the High Court as contained in 3.107 (b) 
has been deleted and a new sub-seotion viz. 
8. 224 ( 2 ) haa been added. The new aub-section 
reads: 

“Nothing in this section shall be construed as giving 
to a nigh Court any jurisdiction to question any judg¬ 
ment of any inferior Court which is not otherwise sub¬ 
ject to appeal or revision.” 

The marginal note to S. 224 is "administrative 
funotiona of High Courts." This has been sub¬ 
stituted for "powers of High Court with respect 
to Subordinate Courta” which occurred inithe old 
S. 107. These changes shew that the section is 
confined to the administrative functions of High 
Courta and does not give the High Courta any 
right of judicial interference. 

[G5] This view is supported by the decisions 
In re Adiraju Somanna, A. I. R. (26) 1938 Mad. 
634 : (I. L R. (1938) Mad. 989), Amar Singh v. 
Secretary of State, A. I. R (26) 1938 Lab. 442 : 
(178 I. C. 292), Dattalraya v Registrar Co - 
operative Society, C. P. & Berar, Nagpur, 
A. I. R. (28) 1941 Nag. 282 : (l. L. R. (1941) Nag. 
397), Bhutnath v. Dasarathi Das, A. I. R (28) 
1941 Pat. 644 : (42 Cr. L. J. 646), Muljee Sicka 
<£ Co. v. Municipal Commissioner, Bombay, 
A. I. R. (26) 1939 Born. 471: (187 I. C. 8), Pashu- 
pati Bhartiy. Secretary of State, A. I. R. (26) 
1933 F. c. 1 at p. 3 (I. L. R. (1939) Ear. F.O. l). 

[66] In a reoent deoiaion, Kavasji Pestonji 
v. Rustomji Sorabji, A. I. R. (36) 1949 Bom. 42: 
(60 Bom. L. R. 460), Chagla 0. J. and Tendol- 
kar J. held that the prohibition under sub-s. ( 2 ) 
of 8. 224 only refers to those judgments of an 
inferior Court which are not otherwise subjeot 
to appeal or revision to the High Court, and 
that the High Court haa still the power of judi¬ 
cial interference in respeot of judgments not 
otherwise subjeot to appeal or revision, with 
great respect to the learned Judges, I am of 
opinion that the above view is based on a mis¬ 
interpretation of sub-s. (2). Sub-seotion (2kwas 
intended to provide against a possible argument 
that the High Court’s power to exeroise its 
power of superintendence in appeal or revision 
conferred otherwise than under the old 8. 107, 
had been taken away by the new 3. 224. In my 
opinion the Legislature did not, by a negative 
provision in 8. 224 (2), intend to oonfer a gene- 
ral power of judicial superintendence in cases 
not otherwise subject to appeal or revision. The 
effect of 8. 224 of the Act is to take away that 
power of judicial interference with decisions of 
Subordinate Courts which was vested in the 
High Courts under 8. 107, Government of India 
Act, 1915. 

[67] From wbat I have said already, after 
the enactment of the Government of India Act, 
1935 , the only powers of revision which were 


vested in the High Courts, were to be found in 
B. 224 of the Aot of 1936 and 8. 116 of the Code. 
See Pashupati Bharali v. Secretary of State, 
A. I. B (25) 1938 F. O. 1 at p. 8: (i. L. R. 11939) 
Ear. F. o. l). I have alredy held that s. 224 of 
the Act of 1935 did not confer on the High 
Court power of revision in judicial matters In 
regard to such matters, 8. 116 of the Code was 
thus the only provision which gave the High 
Court powers of revision. The repugnanoy, 
therefore, did not exiBt at the time when the 
petition for revision, was filed in this Court in 
1948. Section 43. Bengal Mumoipal Aot, 1932 is, 
therefore, of full validity now and bars the powers 
of this Court to interfere with the order com¬ 
plained of, under 8 116, Civil P. 0., 1908. 

[68] Mr. Paresbnatb Mukherji sought to wrig. 
gle out of the position by submitting that 8. 223, 
Government of India Act, 1936, has preserved 
the old powers of the High Court conferred by 
8. 9, Charter Act and 8. 107, Government of 
India Aot, 1916. This argument is not sustain¬ 
able becauee the powers so conferred were taken 
away as a result of the repeal of the said sec¬ 
tions respectively by the Government of India 
Aot, 1915, and the Government of India Act, 
1935. This is also supported by the deoision of 
the Federal Court in Pashupati Bharati v. Secre¬ 
tary of State, A. I. R. (26) 1938 F. 0. 1 at p. 3 ! 
(I. L. B. (1939) Ear. F 0. 1) already referred to. 

[69] The second branch of the contention of 
Mr. Pareshnath Mukherji is that 8s. S9B and 
48 , Bengal Municipal Act, 1932 are ultra vires 
because they affeot Ol. 13 of the Letters Patent. 

Clause 13 runs as follows: , 

“And we do further order, that the said High Court 
of Judicature at Fort William in BeDgal shall have 
power to remove, and to try and determine, as a Court 
of extraordinary original jurisdiction, any suit being or 
falling within the jurisdiction of any Court whether 
within or without the Bengal Division of tho Presi¬ 
dency of Fort William, subject to its superintendence 
when the said High Court shall think proper to do so, 
either on the agreement of the parties to that effect or 
for purposes of justice, the reasons for so doing being 
recorded on the proceedings of the said High Court. 

[70] It was contended that 8. 43, Bengal 
Municipal Act constituted the District Judge a9 
an exclusive forum to decide eleotion disputes 
under the Aot and thereby took away the then 
power of the High Court under the said clause to 
remove the proceedings to its extraordinary origu 
nal jurisdiction. It is doubtful whether the pro¬ 
ceedings before the Distriot Judge can be regarded 
as suits within cl. 13 but even if we assume 
that the proceedings before the District Judg 
are suits within that clause, S. 43, Bengal Man - 
cipal Aot, 1932 would be void only to thei exten 
of the repugnanoy, for reasons I have air ady 
given. Section i3 would still operate to bar th 
revisional powers of this Court. 
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[71] For the foregoing reasons I am of opin. 
•ion that the High Court has no power to inter, 
(fere in revision with the order complained of. 
iThe preliminary objection, therefore, enc:eeds. 
' In the above view, I express no opinion on the 
merits of the case. The rule is accordingly dis¬ 
charged with costs. Hearing fee 3 gold mohurs 
to the opposite party No. 1. As no substantial 
question of law a3 to the interpretation of the 
Government of India Act, 1035, or of the Indian 
Independence Act. 1917 or if any Order in Council 
under either Act is involved, a certificate under 
8 . 205 ( 1 ) Government of India Act is refused. 

[72] Guha J.—I agree. 

V.B.B. Buie discharged. 

A. I. R. (37) 1950 Calcutta 543 [0. N. 204.] 
Harries 0. J. and J. P, Miiter J. 

Amnia Lal Cliatterjee—Accused—Petitioner 
v. The State, 

Criminal R;vn. No. 455 of 1950, D/* 7-7-1950. 
Public Safety-West Bengal Sejurity Act (XIX 
[19] of 1950), S. 21 (1) and (4)-Order under 
S. 21 (1)—Satisfaction ol authority —Nature. 

No order can bi made under S. 21 ( 1 - unless thera 
is satisfaction of authority that the person is actually 
doing or is abiui to do or is likely t> do an aot 
falling within 8 . 2 (9). It is not enough to say that 
the authority was satisfied that an order of extern- 
ment is necessary with a view to preventing a person 
from doing a subversive act. Unless there is firsts 
satisfaction upon the point that the person is doing or 
is about to do or is likely to do a subversive aot an 
order made with a view to preventing a person from 
doing a subversive aot is not one made undor S. 21 (1). 
and there can be no conviction onder S. 21 (el for 
disobcyiDg that order. [Paraa q, 9 ] 

Sudhansu Sekhar ifukhtrjte and Jagadindra 

Nath Bhatlasharjet—lot Petitioner. 

Harries C J.— This is a petition for revi. 
eioa of an order made by a learned Presidency 
Magistrate convioting the petitioner under 8. 21 

(4), West Bengal Ssonrity Aot, i960 and sentenc¬ 
ing him to simple imprisonment for one month 
and five days. 

[ 2 ] The petitioner was served with an extern, 
menfc order uoder s. 21 (l) (a). West Bengal 
Seoarity Act, i960 forbidding him to remain 
within the town of Oalontta. The order was 
served on him on 6th April 1950 and he was 
given 24 hours’ time to leave the Oaloutta area. 
According to the prosecution the petitioner was 
found at his residence at e/i Kashinath Bose 
Lane, Oalontta on 7th April i960 and aooordingly 
it was alleged that he bad contravened the 
order externing him from the oity of Oalontta. 
The order appears to have been signed by the 
Commissioner of Police and the service of the 
order was duly proved. The evidence that the 
petitioner was in Oalontta on 7th April 1950 
was aooepted and it has not been challenged. 


J.Q 0 petitioner niea a written statement 
in which he stated that he was a firm belitver 
in Gandbian ideals and had striven for com¬ 
munal unity throughout his life and that it was 
unthinkable that he should take pars in any 
subversive activity. He did admit that he had 
criticised strongly the inefficiency and corrup. 
tion of the Relief and Rehabilitation Depart, 
ment of the Government. He further stated 
that the externment order was arbitrary and 
mala fide and that as a Satyagrahi he owed it 
to himself not to submit to the order. In shore 
the petitioner admitted that he had refused to 
comply with the order. 

(4] The question arises whether or not the 
petitioner’s failure to leave Calcutta within 24 
hoars of the date of this order constituted an 
offence. The charge was that he had committed 
an offence under 8. 21 ( 4 ), West Bengal Seen- 
nty Act and that sab-seotion is in the^e 
terms : 

"If any person contravenes any order mide nnder 
this section be shall be punishable with imorisontnent 

t".‘”£h“ 7< " t “ a “ ,to ' « •>«* 

(5] It will be seen that what is made an 
offence 13 a oontravention of any order made 
under the eeoiion. If {he order contravened fe 
not made under s. 21 then there can ba no oon- 
viotion nnder S. 21 ( 4 ). 

[6] Seotion 21 (l), West Bengal Security Aot 
reads as follows: 

“The Stite Government, if satisfied with respect to 

? FT 08 lhal he U doin « or is about to 
do or Is likely to do any subversive act, may, with a 

older Pr8TeDUl18 h ‘ m from d °‘ ng SUOh aot ‘ make aa 

(a) directing that, except in so far as he may bo 

permitted by the provisions of the order, or by such 

Per80D ft l may b9 8 P eoi6ed therein, ho 
shall not be in any suoh area or placo in West Bengil 

as may be specified in the order. 8 

* 

[7] The order made by the Commissioner of 
lolioe 13 said to have been made under this 
sub-section. Bat in my view the order served 
upon the petitioner oannot be said to be an 
order made under 8. 21 ( 1 ) (a), West Bengal 
Seoarity Aot. The order dated 5 th April 1950 
reada as follows : 

“Whereas having considered the materials aminst 

Bri «T a U , Scl .,t mriU Ohattarjl Sa of 

diatd.t B.rU.1 »nd o, 5/1 ,.\ZTS 

f 04 lh J i Wilh a ?i0 * t0 Proofing 
the said person from doing any subversive act it if 

necessary Jo make the following order : *’ ‘ 

* • • 

he U in any aooh area at the time of the service aUhll 

a ‘ wUhin «$«£ 



544 Calcutta 


Pbafclla Kcmar t. Goiram Tat (Roxburgh J.) 


A. I.R. 


Failure to comply with thi3 order without any lawful 
excuse would render him liable to prosecution.” 

[g] Section 21 (1), West Bengal Security Act, 
1950 empowers the Government or any person 
authorised on behalf of Government to make an 
externment order externing any particular per¬ 
son if the authority making the order is satisfi- 
e d that such person is doing or is about to do or 
is likely to do any subversive act. “Subversive 
act" is defined earlier in the Act in S. 2 (9). 
Before an order can be made, therefore there 
must be satisfaction that the person is actually 
doing or is about to do or is likely to do an act 
falling within S. 2 (9) of the Act. Unless there 
is satis'action on this matter no order can be 
male All that the order of 5th April 1950 sta¬ 
tes is that the authority making the order was 
satisfied that with a view to preventing the 
petitioner from doing any subversive act it was 
necessary to extern him. The order does not 
state that the authority was satisfied that the 
petitioner was doing a subsersive act or wa3 
about to do a subversive act. Further it does not 
even say that it was likely that the petitioner 
would do a subversive act. As I have said, unless 
there was satisfaction on these matters no order 
could have been male, and it is not enough to 
jay that the authority was satisfied that an order 
<va« necessary with a view to preventing a per¬ 
son from doing a subversive act There must 
first be a satisfaction upon the point that the per¬ 
son is doing or is about to do or is likely to do 
a subversive act. Unless there is satisfaction on 
that matter an order made with a view to pre¬ 
venting a person from doing a subversive aot is 
not within the eection. Unless that was so extern- 
ment orders could have been eerved on the most 
innocent people by merely stating that there 
was satisfaction that with a view to preventing 
that person from doing a subversive act it was 
nece«ary to extern him. Before an externment 
order'can be made not only must the author, y 
be satisfied that a person should be P re ^enjed 
from doing a suberveive act, but the 
must be satisfied that such person was doing or 

was about o do or bMl« ^ b ao 

a *7Sen them is ncTneed to extern him with 
Tview to preventing him from doing an aot. It 
*inly persons who are doing or are about to 
' 8 likely to do an aot that need be pre- 

d ° i J from doing Bach an act. It appears to 
ven th t before an order can come within S. 21 
M „) the authority's satisfaction that the pet. 
ion .pirn* whom the order » made u domg or 
i., h l a a nr iq likely to do an act mast be 

staged* 1 Without a recital of that satisfaction 
the order is not in my view in accordance with 

'■the Act. 


[9] As the order is not an order made under 
S. 21 (l) (a) the petitioner could not be con. 
victed for not obeying that order under sub- 
s. U) of that section. As I have already pointed 
out before there can be a conviction it must be 
shown that the order is one made under the 
Act. 

[ 10 ] A point was raised before the learned 
Presidency Magistrate on S. 35 (l) of the Aot 
whioh provides that no order made in exercise 
of any power conferred by or under this Aot shall 
be call9i in question in any Court. 

[ill It is uonece33ary to consider the exaot 
purport and effect of this Bub-section because I 
have held that the order made in this case was 
not made in exercise of any power conferred 
by or under the Act and, therefore, 8. 36 (1) oan 
have no application whatever be the true mean- 
ing of that section. As the point does not arise I 
prefer at this stage to express no opinion upon 
the validity or the meaning of this snb-eection. 
Further I prefer to express no opinion at pre¬ 
sent od the validity or otherwise of the other 
sections of this Aot. 

[ 12 ] For the reasons whioh I have given I 
am satisfied that the petitioner was not guilty 
of any offence and, therefore, his conviction 
must be set aside. The petition is, therefore, 
allowed, the oonviction and sentence are set aside 
and the petitioner is acquitted. The petitioner 
need not surrender to his bail and his bail bond 
ia discharged. 

[ 13 ] The Bale is accordingly made absolute. 

[14] Mitter J.—I agree. 

D-B b. Rule made absolute. 


A. I. R. (37) 1950 Calcutta 844 [G. -N. 205.] 

Roxburgh J. 

Prafulla Kumar Dutla — Petitioner v. 

Ouiram Tat-Opposite Party. 

Civil Rale No. 163 ot 1950, ‘ 

order of Addl Mansif, Howrah, D/• 13-12-1949- 
Houses and Rents -Calcutta House Rent Control 
Order (1943 as amended in 1945). S.9A-H as 
is brought on several grounds and one oft 
grounds Is “a ground” which requires the penab 

lion oi the Controller, » he “ gi 

be entertained : A. I. R. (37) 1950 Cal. 

wrongly deculed. 

Nripendra Nath Dulta Roy-lor Petitioner. 

Hiran Kumar Roy—lor Opposite Party. 

Order. - This Rale arises out of a suit for 
ejectment filed on 7th May 1916. It vvas thus filed 
under the Calcutta House Bent Control Orfer, 
before the Calcutta Rent'Ordinance came ‘uto 
force and after the amendment by whioh 8. 9A 
w—a in tbtf order on 1* 
also after the amendment by the >D9 ert , 
S. 9B was made on 28th August 1945. The i groan 
for ejectment were (l) default; (u) waste to the 
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one of the grounds is a ground” which requires 
the permission of the Controller, then the whole) 
suit cannot be entertained. Had the provisions 
of the section been followed in the first place, 
all the troubles of the plaintiff would have been 
avoided Bat the mere faot that this was not 


rpremises (under 8, 9-B and (iii)l khas possession 
Sunder 8 90). 

C 2 ) The learned Munsif held that the suit i3 
maintainable. The tenant defendant has obtain¬ 
ed this Buie against his order. 

[3] Sections 9A and 9B are in substantially 
identical terms, the former being enaoted to re 
quire permission of the Controller for institution 
of suits based on ground under S. 9 (1) (o) [bona 
fide requirements) and the latter requiring simi 
dar permission in the case of suits based on the 
ground of default. No permission by the Con- 
irolier bad been obtained. 

Ul We may quote s. 9A (l): 

“No suit or proceeding by a landlord against a tenant 
in possession of a boose for eviction of suoh teoant 
therefrom in which any of the grounds speoifled in 
31. (c) of the proviso to sab-para. (1) of Para. 9 has 
been taken as a ground for suoh eviolion shall be eater- 
tamed by any Court, or, where any suoh suit or pro- 
oeeding by a landlord is pending in any Court, on 22nd 
May 1914. no decree or order for the raoovery of pos¬ 
session of the houBo in reipect of whioh such suit or 
proceeding is pending shall be made by euch Coart on 
W 01 '‘“ e speoifled in the said ol. (o) unless 

-the landlord bas been permitted by the Controller by an 
order to writing under sub-para. (3) to institote snch 
suit or proceeding or to prosecute the auitor proceeding 
so pending, as the oase may be, and has produced bo- 
Court P t03f permission has bsen 

4I . M The important words are 
in which any of the gronnda speoifled in cl. (c) of the 

J? T "? /° 80 ^P a ™ H) of para 9 has been taken as a 
ground for suoh eviotion shall be entertained by any 

Saotion 9B contains very similar words with 

suitable adjustments to refer to the oase of 
'default. 

[6] In this case theD, the suit was one in 
whtoh both the grounds in ol. (o) of the proviso 
to sub-para. (l) of Para. 9 were taken as "a 
ground for eviotion" and the ground of default 
was also taken as 'ground for suoh eviction.* 

o i !? 8 P r0ading of the 8a3tiOD - ‘bo Buit 
could no; bo entertained. 

-J 7J -. Iti8trU0 \ there wa9 yek a thir <3 ground 
and it is urged that the eeotion should be in¬ 
terpreted merely to mean that the suit might 
prooeed on that third ground for whioh no per- 
mission was necessary In the case of Jyotindra 
Nath v. Sm. Tara Dasii Ghose, (a i r ( 17 ) 

thS 1 0al '.P ) ' Where th0 fact9 W0re similar to 
those in the present case, I aooepted this letter 

jontention. But I am dearly of 'opinion h^ on 

nld CC r D th6ra was an error ' I over 
looked the precise and dear wording of S. 9A 

Sf.S mpathl - 8 ar - with tho pIaintiff w t>o has 
wasted years in this litigation, but I find, on 

conadering the oxaot wording of the sootion, 
Jternrfttfti' 0 ,mp0S3 ' bl6 is to say that another in. 

•t?f 1 g ir t0 the words used t ba n 

i9 B ; bcoaght oq severai gr ° und3 
1950 c/69 <fc 70 
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done cannot make ns now give an interpretation 
to the seotion which it cannot possibly bear. 

[81 In the cose cited I agreed with the view 
expressed in the case of Tarini Gupta v. Man- 
malha Nath, 530. W.N. 855: (a.I.R. (36) 1949Cal. 
67t). The fact that the case, as it were, surviv¬ 
ed and was contested and dealt with under first 
the Ordinance and then later the Aot of 1948 
oannot get over the initial defect that at the 
time it was filed it could not be entertained. 
Subsequent enactments could not have the effect 
of curing this initial defect. That view I still 
think is correot 

[9] The result is that the Rule must be made 
absolute and the plaint in the suit will be return¬ 
ed under 0 . 7, R. a, CivU P. C. I make no 
order as to costs. 

Rule made absolute . 

&. I. R. (37) 1950 Calcutta 645 [C. N. 206 1 
Hakbies C. J. and Mitteb J. 

Randal Rajghoriaani another—Petitioners 
v. Secretary, Govt, of West Bengal _ Opposite 
Party. 

Mlao.Oaso No. 356 of 1950, D/-20-7-1950 
Contempt of Courts Act (1926), S. 1 J Contempt 
of Court, what amounts to. ^ 

Where after tbe trying Magistrate had rejected an 
application under S. 495, Cr.minal P. 0 . and directed 
proieoDtion to be continued by Court Inspeotor, the 
Judicial Secretary of tbe State Government, instead of 
instructing the Court Inspeotor to apply under S 494 

L°tt Tik° '? om lho *££**£!1 

A { d . L D,3lrlot Magistrate telling him to 
order the Court Insptotor to retiro and to inform tha 

“ ? “ , * l ; lr ‘ 18 accordingly, tho letter tends to inter- 

, h ~ dU ? C0Q " e of iastioe and amounts to 
contempt of Court. [Para* U 1*1 

Annotation: C46-Man.) Oontsmpt of Courts Aot, 

o. 1, fi. 9« 9 

A 'L «!“*„{;.?• Mukhef J i « Bireswar Chatter- 
for Petitioners. 

Sir S. AT. Bose, N. K. Sen and B. C. Nag — 

Harrl,, 0. J. - Notio, 
opposite party who is tho Judioiat Sooretary and 
Legal Remembrancer of the Government of the 
btato of v\ esfc Bengal to show oause why he 
should not be found guilty of oontempt of Court 
and punished. This Court bad been moved to 
issue suoh a Rule on the ground that the Judicial 
Secretary and Legal Remembrancer in bia 
o,i a oapaoiiy had written a letter dated 7 th 
July 1950, to the Additional District Magistrate 
of 24 Parganas which, it was said, w&a a delibe. 
rate attempt to interfere with the due ooarse of 
justice. The learned Advocate-General hag ap- 
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peared on behalf of the opposite party and Mr. 
A. K. Basn hag appeared on behalf of the peti¬ 
tioners who moved the Court. 

[ 2 ] The petitioners Ramlal Rajghoria and 
Gorak Singh have been charged with the offence 
of murder. It is said that they murdered one 
Snbodb Eumar Sarkar. It seems that there was 
a prolongeo enquiry into the cause3 of the death 
of this man, 8uboah Komar Sarkar and at first 
the authorities deolmed to take oognizance of a 
complaint made by the deceased man’s widow. 
Later, apparently cogoizance was taken and the 
matter came before the Sub-Divisional Officer, 
Alipore, in bis judicial capacity to conduct the 
preliminary enquiry. 

[9l It seems that the complainant, the widow 
of the deceased man, was apprehensive that 
the usual prosecuting authorities would not 
prosecute this case with vigour and an applica¬ 
tion was made on her behalf to the Court under 
S. 496, Criminal P. C., for permission for the 
prosecution to be carried on by herself through 
an advocate. The learned Sub.Divisional Officer 
considered this application on its merits and 
rejected it. He directed that the prosecution 
should he contim ei by the Court Inspector, who 
i9 of course the person who normally carries on 
prosecution in respect of serious offence on behalf 
of the State. 

[41 It appears that the complainant, the widow 
of the deceaeed man, was diseatitfied with this 
order and submitted a representation to Govern¬ 
ment. I should have thought that the Govern¬ 
ment would have realised that they could take 
no aotion bc-oauee there was a judicial order m »de 
by the Sub-Divisional Officer and until that order 
was varied or reversed by a superior criminal 
Court the order would have to be carried out. 


under the order of the S.D.O. he should be directed to 
retire. I am directed to request you that the 8.D 0 ana' 
thf Publio Prosecutor or Court Inspector, il any appear¬ 
ing in the case, may be informed accordingly.” 

[6J On tue original letter whioh is now before 
the Court the following endorsements appear;, 
dhow 8.D.O. (s) at once for compliance. 0.1. 
to note also.” This endorsement is initialled by 
the Additional District Magistrate and dated Tth. 
July lyso. Tuere is also an endorsement signed 
by the Sub-Divisional Offiser, dated 7th July.. 
That is in these terms; ‘‘Seen. Show Court 
Inspector at once and bring it back to me.’* 
There is a further endorsement: "Seen” whioh- 
is eigned by the Court Inspector. 

[6J In the petition upon which this Rule was 
issued, it was suggested that this letter amounted. 
to a contempt of Court becauee it interfered or 
tended to interfere with ihe due course of or the- 
administration of justice. It was suggested that 
by this letter the Sub.Divisional Officer was- 
instructed by the opposite party to take a coursa 
contrary to that ordered by him earlier in a. 
judgment whioh he had delivered. 

[71 As I have said the letter was not addres¬ 
sed to the Sub-Divisional Officer who was hear¬ 
ing the case, but to the Additional Distriot 
Magistrate. The Judicial Secretary could ot 
course express bis views to the Additional Dis* 
triofc Magistrate without committing contempt 
of Court, but unfortunately the Additional Dis¬ 
triot Magistrate to whom the letter was address¬ 
ed wae directed to inform the Sub-Divisionalf 
Officer of the views of Government and the only 
rea-on for asking the Additional District Magis¬ 
trate to inform the Sub Divisional Officer wa& 
to warn him that Government were not pro¬ 
secuting and that the Court Inspector should there, 
fore Dot be asked to conduct the prosecution* 


The Judicial Secretary and Legal bemembraccer 
however took action as a result of this represen¬ 
tation made by the widow and on 7th July he 
wrote the following letter to 8bri Maoindra 
Kumar Sen, Additional District Magistrate, Ali¬ 
pore. who wae of course the immediate superior 
of the Sub-Divisional Officer who wa9 conducting 
the judicial enquiry in respect of this murder 
obarge. The letter which the Judioial Secretary 
wrote is the subject-matter of this petition and 
it will be convenient to set out the letter in its 
entirety. It reads as follows : 

‘•Dear Sj. Sen, 

In the texmaeo FiriDg Caee against the Manager 
Bamlal Rajghoria and the Durwan Gorakh Singh petd- 
fng before the S.D 0., Alipore,the complainant ba« sab- 
milted a representation auainst the order of the S.D 0. 
directing a publio prosecutor or a Court Inspect* r to take 
obarge of the case. As the Government are not at present 
interested iD the proaeoution and the prosecution is being 
carried at the iraUno of a pnvat* party. Government 
desire tbatno nublio Prosecutor or Court Inspector should 
Appear at ibis stage and that if one has already appeared 


and be permitted to withdraw or retire. 

[8) Prosecution for serious offences are nor¬ 
mally carried on by officers of the State, bufe 
the Magistrate conducting an enquiry may grant 
permission to some other party to conduct tho 
prosecution. The matter is dealt with in 8. 495, 


Criminal P. 0. which is in these terms: 

M (l) Any Magistrate inquiring into or trying any 
aee may permit the prosecution to be conducted by any 
lerson other than an officer of police below tbe rank to 
e prescribed by ihe Stato Government in this behau 
iut no person, other than tbe Advocate General, Sian 
ng Counsel, Government Solicitor, Publio Pr ° e f oul ? r 
r other officer generally or specially empowered by the 
itate Governm*nt in this behalf, shall be entitled to 

o 60 without such permission. _ 

(2; Any such officer shall have the like power or 
rithdrawing from tbe prosecution aa is provided by 
494 and the provisions of that section shall apply 

"’a- o, P H a »'.b.u ».*t. 

onduct the proeeaation if he has taken any part In 
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Government the Court Inspector should with¬ 
draw from the case. In effect it was an intima¬ 
tion to the Sub-Divisional Officer that he should 
permit the Court Inspector to withdraw as the 
State Government did not wish to be concerned 
in the prosecution or in the words of the Judi¬ 
cial Secretary the Government were not at ttafc 
moment interested in the prosecution. 

[14J In my view, this letter tended to inter¬ 
fere with the due course of justice and would 
undoubtedly have interfered with the due course 
of justice unless steps bad been taken to obtain 
this Rule. The letter had been forwarded by 
the Additional District Magistrate to the Sub- 
Divisional Officer for compliance and I have not 
the slightest doubt that the Judioial Sicretary 
intended that this letier should be forwarded 
immediately for compliance. In other words, 
the Judioial Secretary intended that tbe Sub' 
Divisional Officer should at the inetance of 
Government permit the Court Inspector to 
withdraw or retire from the cose and it would 
require a very strong Sub-Divisional Officer to 
act oontrary to the suggestions in that letter. 
It would be extremely difficult for the Sub- 
Divisional Officer to refuse to allow the Court 
Inspector to withdraw from the case once he 
had seen this letter whioh was sent to the Addi- 
tiooal Diattiot Magistrate and whioh undoubted¬ 
ly the Sub-Divisional Offioer was intended to 
see. To tell tbe Sub-Divisional Offioer that he 
must allow the Court Inspector to withdraw or 
retire from the oase is in my judgment a serious 
interference with the due course of justico. An 
application oould have been made under 3 . 494 
Criminal P. 0 for permission to retire and the 
Sub-Divisional Offioer would have had to con- 
aider such an application on its merits. Had 

S™.hL .‘ pp ?“ ,i0 ; 1x8,1 a,ade ’ “ s ii "odd 

undoubtedly have been made by the Court 
Inspector, after this letter was written the Sub- 
Divis.onal Officer would have had co altarna. 
tive but to aocede to that request. Seotion 494 , 
Criminal P. 0„ contemplates a Magistrate con¬ 
sidering suoh an application on its merits. But 
an attempt was undoubtedly made in this case 
to influence the Sub-Divisional Officer bofore 
the application was made to him. In my ; ud „ 
ment that is a serious contempt of Court as the 

with 1 S?°J bl8a y ‘ 6nded 86rioa9 'y *0 interfere 

with the due course of justice. It was for the 

°, fficet and for the Sub.Div- 
atonal Offioer only todeoide whether he should 
permit the Court Inspector whom he had 

8ppear ,0 . w,thdraw ‘he case 

attemot r-Tr" indi ° iaI *““» 4 

fJS’l *° ,n ‘ Pr/er0 ">‘b the learned Magis. 

v an'ST”? 06 aDd di8Qretion l * undoubt, 
edly an interference with the due course ol 


Investigation into the offence with respect to which the 
aooaaed i9 being prosecuted. 1 * 

[9] A 9 I have eaid earlier, the deceased man’s 
widow upon whose complaint the enquiry pro- 
oeedings were based applied under this seotion 
for permission to conduct the prosecution. The 
Sub-Divisional Magistrate considered that ap. 
plication on its merits and for reasons, which I 
need not now disease, rejected he application. 
He farther directed the Court Inspector who is 
normally placed in charge of proaeoations to 
appear on behalf of the prosecution and to con¬ 
duct the case. It was an order made by the 
Sab-Divisional Officer in hie judioial capaoity 
and thas being so, it was an order that could 
only bo challenged by proceeding by way of re¬ 
vision. In fact a petition for revision of this 
order has already been filed in this Court. 

[ 10 ] It seems quite clear that this order direo- 
ing the Court Inspector to conduct the prosecu¬ 
tion was not viewed with favour by the 
Government and therefore the Judicial Secre¬ 
tary wrote the letter oomplained of. 

[Ill There can be no doubt that the State 
Government have oontrol over their officers who 
prosecute offences and tho Judioial Secretary 
could undoubtedly have instructed the Court 
Inspector to apply to withdraw from these pro¬ 
ceedings. He could not direct the Court Inspec¬ 
tor to withdraw because of the provisions of 

8. 494, Criminal P. O, That seotion is in these 
terms : 

p‘‘ A , ny - pnblic P r03 ? oator With tho consent ol tho 
Court, in cate* tried by jury before tho return of the 
verdict, andm other oasea before the judgment ia pro- 
nounoed, withdraw from the proaecullon of any person 

tl’» her rt 8en6ra i 7 0, . ,D res P« ot of any oneormoroof 

withdrawal* whi ° h hs is ,ri8d: 8nd u P° n saol > 

“ J B Tu 8 “f" 8 ohar 8 e has been framed, 

offendofleSS in ot ■«* 

0 a,ter a ohargo has been framed, or 
when wider this Code no ohargeis required, he shall 
bo acquitted in respeot of suoh oflenoo or oflencig.” 

112J It will bo remembered that aab-e (2) of 
8. 495 makes the provisions of s. 494 applioable 
to oases falling within 8 495. The Court Inspec¬ 
tor was direoted by the Sub-Divisional Magis- 
trate under 8. 495 to appear for and oonduot 
the prosecution. That being so, he oould only 
retire from the case by obtaining the consent or 
leave of the Court under s. 494 of the Code. 

U3J The Judioial Seoretary oould, as I have 
said, have mstruoted the Court Inspeolor to 
apply for leave to withdraw or retire. But what 
he did was to tellthe Additional District Magis¬ 
trate to order tbe Court Inapeotor to retire and 
to inform the Sub-Divisional Offioer accord¬ 
ingly. In other words, lbs Additional District 
Magistrate was told to inform the 8nb.Divi. 
eional Offioer that in the view of the State 
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justice. Tbat being so, we must hold that 
addressing this letter with the intention that 
the recipient should show it to the Sub-Divi- 
sioaal Officer amounted to contempt of Court 
and, accordingly, I would hold the opposite 
party guilty of contempt of Court. 

[15] The Judicial Secretary and Legal 
Remembrancer of the State Government ha3 
filed an affidavit in whioh he admits that the 
deceased man’s widow had represented to him 
that the prosecution of the petitioners would 
not be oonduoted properly by the State. Having 
regard to that view, the Judicial Secretary says 
that he was of opinion that as the prosecution 
had been started by a private party it should 
have been left to that party to conduct the pro¬ 
secution and the letter now complained of was 
written to give effect to that intention. In short, 
the Judicial Seor-tary frankly admits that he 
intended to influence the Sub-Divisional Officer 
to permit the widow to carry on this prosecution 
contrary to the Judicial order already made by 
the Sub.Divisional Officer The Judioial Secre¬ 
tary then goes on to say that he thought the 
order of the Sub.Divisional Officer appointing 
a Publio Proseoutor for the oase wa3 purely an 
executive order. But snrely that is a grave 
mistake. The Sab-Divisional Officer had made 
that order not in his capaoity as an executive 
Magistrate, bat in his oapaoity as a judioial 
officer cooduoting a preliminary enquiry requir¬ 
ed by the Oode in a murder oase. Judioial Offi¬ 
cers sitting in Court do not normally make 
executive orders. An order suoh as this, I think, 
was clearly an order made by the Magistrate 
in his judicial capacity and if the Judioial Seore. 
tary or the State Government had any com¬ 
plaint to make, they could have brought that 
order to the notice of this Court by way of 
revision. 

[ 16 ] The Judioial Secretary then says that if 
this Court thinks the letter was not a proper'one, 
he was prepared to withdraw it and express his 
regret for having written it. There is no apology 
in the affidavit, but the learned Advocate-General 
who has appeared on behalf of the opposite party 
has tendered an apology on his behalf. It is 
not a question whether or not the Judioial 
Secretary is prepared to withdraw this letter, if 
we think that it is a letter that should not have 
been written. The letter should never have been 
written and this i3 a case where, 1 think, a 
franker apology should have been made in the 
affidavit. However, a frank and full apology 
was made by the Advocste-General on behalf of 
the Judicial Secretary. 

[ 17 ] I do not think that the Judioial Secrotary 
intended to do anything more than to give effeot 
to the representation which the deceased man’s 


widow had made to him. I do not think that 
he ever intended to stifle this prosecution because 
if I had come to that conolueion I should have 
taken a very serious view of the matter and a 
far more serious view than I take of it now. 
What the Judicial Secretary intended was that 
the widow should be permitted to oonduot the 
prosecution through an advooato as she felt 
tbat justice would not be done to the oase if the 
proseoution remained in the hands of theoffioers 
of the State. I can well understand tbat point 
of view, but unfortunately the Judioial Secre- 
tary took a course which oannot be justified. As 
there was no motive to stifle this proieiution, 
we can take a far less serious view of the 
offence. Having regard to the attitude taken 
by the Judioial Secretary in frankly confessing 
that he was at fault, I think the ends of justice 
would be met by finding the opposite party 
guilty of contempt of Court and directing that 
he pay the costs of these proceedings, whioh we 
assess at bs. 200 . 

[ 18 ] Lst the affidavit filed in Court to day 
be kept on the record. 

[19] Mitter J—I agree. 

D.h. Order accordingly . 


A. I. B (37) 1930 Calcutta 548 [ C . N. 207.J 
Harries 0. J. and Banerjee J. 

S. M. Ghose — Appellant v. National Sheet 
and Metal Works Ltd., and another—Respon¬ 


dents. 

A. P. 0. 0. No. 41 of 1949. D/ 7-6-1950. 

(a) Workmen's Compensation Act (1923), S. 12 
— Liability to indemnify—When atises. 

The question of indemnifying the prinoipal under 
mb-fl. (2) of S. 12 arises only when the case falls within 
;ab-s (1). Where the work done by the workman is not 
he work whioh ordinarily forms the whole or part of 
he work of tho principal, the o*3e is not governed by 
j. 12 (1) and right to claim indemnity does not arise: 
V. I. R- (16) 1929 Bom. 179, Bel on. [Paras 15,17] 

Annotation: (’46-Man.) Workmen’s Compensation 
Vet, 8.12 N. 8. 

(b) Workmen's Compensation Act (1923), S. 12 - 
Liability to indemnify— Onus oi proof on contractor. 

Where compensation is claimed by a workman 
igainst the prinoipal instead of against the con¬ 
tractor. his immediate employer, it is not for 
the contraotor to prove that the work whioh 
bo contracted to do was not ordinarily the kind 
)f work performed by the prinoipal. The onn3 res s 
in tho first place upon the workman to prove tnar 

the work done by the contractor under the contract 

was work wbioh ordinarily formed the "bole or w 
of tho principal’s business and on establishing that xaci , 
a right of indemnity would arise. L ™ ra J 

Anno. Workmen's Comp. Act, S. 12 N. ». 

Jitendra Nath Ohose-lot Appellant. # 

Phanindra Kumar Sanyal and Amya Bxhash 
Dull—lot Respondents. 

Harries 0. J.-This is an appeal by a oon- 
tractor who was made liable to indemnify t 
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respondent no. l who had been made liable to 
pay compensation under the Workmen's Com¬ 
pensation Act. 

[ 2 l The matter arose in tbi3 way. One Ezad 
Baksb, a Painter Mistri, sustained injury as the 
result of an accidental fall from ecaffoldiDg, 
whilst be was painting a factory shed which 
formed part of the premises occupied by respon¬ 
dent No. 1 as their place of business. It apptars 
that the workman’s left knee was injured and 
an operation became necessary and some bones 
or pieces of bone were extraoted. There was 
evidence that the incapacity which resulted 
from this accident amounted to fifty per cent. 

[3] Ezad Baksb was employed a3 a painter 
by the appellant who was opposite party No. 2 . 
That seems to be dear. He however did not 
claim compensation against his immediate em¬ 
ployer, but claimed it against the National 
Sheet and Metal Works Ltd., opposite party 
No. 1 who had employed opposite party No. 2 
a3 a contractor to do the painting work to their 
factory shed. 

U1 It stems to have been conceded that the 
accident arose out of and in the oourse of the 
employment and therefore the applioant was 
entitled to compsnsBtion which was assessed at 
Bs. 1,470 and no point has been taken as to the 
correctness of this amount. 

[51 The only question whioh was agitated in 
tho Court below was whether or not the oon- 
tractor, opposite party no. a, was liablo to 
indemnify opposite party no. I, whoeesbed was 
being painted. 


[6] The Commissioner for Workmen’s Com 
pensation held that the case oame within s. 1 
( 2 ), Workmen's Compensation Aot and that th 
appellant, opposite parly No. 9 , was liable t< 
indemnify opposite party No. I, the responden 
National Sheet and Metal Works Ltd. 

[7] The right of indemnity arises under sub 
0 . (2) of S. 13, if the oase falls within sub-e. (1 
01 ‘S’ ia - Tha * Bub-seotion is in these terms: 

™V Dy P. era ° n (hweinafler io this section refer 
red to as the principal) in the oourse of or forth, 
purposes of his trade or business contraots with an' 
other person (hereinafter in this seotion referred to a' 

twotor o r f a thfi r lh°V h9 exeCQlion by or aDd ^ con 
tractor of the whole or aoy part of any work whioh i, 

thfi^flnM n P ? rt i. 0< i. lh K ol baB,nesa of the prlnoipal 
the priocipal shall be liablo to pay to any Workmar 

Vii! B |. lhe ““"i! 00 of ‘ hB w«k any componsY 

tion whioh he would have been liablo to pay if that 

hftd be8a ‘““finely employed by him and 

( °Tr ll0 , a 18 °, laimed to® lha principal 
this Act shall apply as if references to the prlnoioa 

toiU thY amonnV^ r0,0r8D0Q3 t0 ‘ho employer exospl 
that the amount of compensation shall be oaleulated 

tYnYmnf rOnC0 v, t0 W8 8 ea of th ® Workman under 

fai r L er |l h u e 13 immedlltely omployed." 
LQJ It will be seea that this sub-section gives 

“ e wor kman in certain oiroamstanoes a right 


to recover compensation not from his immediate 
employer bat from a person who had 6mpl« yed 
tha workman’s employer to carry out certain 
work. Normally, a workman can only recover 
compensation from his employer, but this sub¬ 
section is an exception and gives the workman 
a right to proceed against tho person who has 
entered into a contract with the workman's 
immediate employer by which the lattsr was to 
do certain work. If tho workman ha3 a right to 
recover from the person who ha9 employed tho 
workman’s employer to do certain work then 
sub-s. ( 2 ) comes into play and the person who 
is known as the principal who has employed the 
contractor can recover from the contractor by 
way of indemnity. The qaesfcion of indemnify¬ 
ing however only arises if the case falls within 
sab-s. ( 1 ). 

[9] To bring the case within sub-s. (l) it 
must be shown that the person known as the 
principal has in the oourse of or for the pur¬ 
poses of bi3 trade or business contracted with 
another person for the execution by the con¬ 
tractor of certain work and further that the 
work which the contractor has undertaken to 
perform i9 work which is ordinarily part of the 
trade or business of the principal. In other 
words, the section contemplates a person sub¬ 
contracting for work whioh he himself normally 
does and whioh is part of his business. For 
example, if A engages a contractor B to paint 
his house and B enters into a oontraet with o 
by whioh the latter is to do the work for B, a 
workman of o who is injured can recover from 
B as the case clearly fallg within the seotion 
bocause B had in the course and for tho purpose 
of bis business entered into a contract with o 
by which 0 was to perform work which ordi¬ 
narily formed part of the work or trade or 
busineaa carried on by B. However, if the sub¬ 
ject-matter of the contract is not werk ordi¬ 
narily or normally carried on by the principal 
then e. 12 can have no application at all. 

ClO] An example of a case which does not 
fall within sub-s. (i) of s. 12 is tho oase of 
Hubia v. Agent , G I . P. Rly. t 53 Bom. 209 : 
(a, i, R. ( 16 ) 1929 Bom. 179). In that case the 
G. I. P. Railway entered into a contract with 
a company under whioh the latter was to 
cocstruot a transmission line to carry electric 
power to various sub-stations on tho railway. 
Tho deceased was employed by tho contractors 
as a fitter whose work was to assist in the 
ereotion of steel towers to carry the overhead 
oable. These towers were not erected on tho 
ran way track, but on land adjacent thereto. 
.Whilo carrying materials from the titoio near 
a b tat ion to the site of the work he wa 9 knocked 
down by a train and billed. The mother as a 
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dependant of the deceased applied for componsa- 
tion from the G. I. P. Railway under 8 la of 
the Workmen’s Compensation Act. The Com- 
inissioner referred the matter to the High Court 
under 8. 27 of the Act. A Bench of the High 
Court held that the setting up of an overhead 
electric cable for the purpose of transmitting 
electrical power to the railway wa9 not ordi- 
narily part of the trade or business of the princi¬ 
pal, namely, the G. I. P. Railway. 

[11] It is to be observed that the G. I. P. 
Railway were actually engaged in carrying out 
this work and had eraplo>ed contractors to 
effect that purpose. Nevertheless, the Coart held 
that the G. I. P. Railway was not liable because 
the work which the contractors had contracted 
to do was not work which ordinarily was part 
of the trade or business of the railway. The 
Bench pointed out that the trade or business of 
the railway consists in carrying persons and 
goods and that erecting power stations or trans- 
mission lines is not ordinarily a part of their 
business and therefore where they had contracted 
with another to do that work, the workman 
working under the contractor could not reoover 
compensation from the railway. 

[ 12 ] The reason for such a provision obviously 
is that if a person substitutes another for himself 
to do that which is his own business be ought 
not to escape the liability whioh would have 
been imposed upon him if he had done it him¬ 
self towards the workman employed in the busi¬ 
ness. On the other hand, whore a person enters 
into a contract with another by which that 
other does work which ordinarily forms no part 
of the principal’s business then there is no 
reason at all why the principal should he made 
liable for compensation for an aooident received 
by a workman in the contractor's employment. 

[13] In the present oase, the workman offered 
no evidence at all as to the nature of toe work 
of the National Sheet and Metal Works Ltd. 
It wa3 not suggested that painting work ordi¬ 
narily formed the whole or part of their bu Q ines3 
and indeed the name "National Sheet and Meml 
Works Ltd." doss not suggest a company whioh 
was engaged ordinarily in painting work Learned 
advocate for the appellant states that the 
National Sheet and Metal Works Ltd., make 
buckets and euoh like. But there is no evidence 
as to the precise natare of their employment. 
It mast be remembered that the National Sheet 
and Metal Works Ltd. applied to the Court to 
add the appellant as a party and claimed the 
right of indemnity againet the appellant. It 
was not for the appellant to prove that the work 
whioh he contracted to do was not ordinarily 
the kind of work performed by the National 


Sheet and Metal Works Ltd. The onus rested 
in the first place upon the workman to prove 
that the work done by the appellant under the 
contract was work which ordinarily formed the| 
whole or part of the National Sheet and Metal* 
Works Ltd's business. That fact having been 1 
established, a right of indemnity would arise. 
But it appears to me that the Court could not 
possibly hold in this case that S. 12 applied at all. 


[14] The Commissioner in his judgment dis¬ 
poses of the point in a somewhat summary 
manner. He obverves in his judgment as 
follows : 

“Opposite party No. 2 admits that he accepted a con¬ 
tract for pamting the factory ehed, but at a latar Gtage 
his pleader file* a petition to the effect that the contract 
was not in the comae of or for the pnrposo of opposite 
party No. l's trade or business aa laid down in S. 12(1) 
of tho Act/' 

The learned Commissioner then proceeds: 

'This is not only a brain wave after five months of 
meditation, but a wrong interpretation aa well. A 
fictory shed is constructed certainly for tho purposes of 
the owner's business. The contract was clearly as 
contemplated under S. 12 (1)." 

[15) In order to come within 8. 12 (1) the 
workman, a9 I have stated, must prove two 
things. Firstly, that the principal in the course 
of and for the purposes of his trade or business 
entered into a contract with the contractor and 
secondly, that the work, the subject-matter of 
the oontraot with the contractor, was work 
which ordinarily formed the whole or p*rt of 
the trade or business of the principal. The 
learned Commissioner has only considered whe¬ 
ther this contraot wa9 made in course of or for 
the purposes of the prinoi pal's trade or business. 
Quite obviously, it was because making arrange¬ 
ments for painting part of the factory premises 
is obviously an act in the oouree of the business 
of the factory owner. What tho learned Com¬ 
missioner failed to consider wa3 whether the 
subject-matter of the contraot, namely, painting 
a shed, could he deeoribed as ordinarily forming 
part of the principal's trade or business. There 
is no suggestion that painting a shed or anything 
else formed any part of the trade or business of 
the National Sheet and Metal Works Limited 
and that being so, tbs contract which they gave 
to the appellant to do painting work oould not 
give the workman a right to reoover compensa¬ 
tion as against the National Sheet and Metal 

“Works Limited That being so, no question could 
arise of the right to claim an indemnity against 
the appellant. 

ri6l Unfortunately for the National Sheet 
and Metal Works Limited, they seem to have 
assumed that they were liable as principalsi and 
claimed an indemnity against the appellant. 
The Commissioner for Workmen’s Compensation 
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findfl that the National Sheet and Metal Works 
Limited were liable He stales: 

“Wbero the corapenBatirm i3 claimed from the priori* 
-pal and the principal is liable ander this eeoiicn, he 
shall be entitled to be indemnihed by the contractor. Id 
this instance the principal is opposite part No I. He is 
liable to pay Bs. 1470 with costs and pleader’s fee to 
applioaot. He is entitled to be indemnified by the con¬ 
tractor, opposite party No. 2.'* 

[17] There it will be seen that there is an 
express finding that tbe respondents, the National 
Sheet and Metal Works Limited, were primarily 
liable and an order was made against the appel¬ 
lant to indemnify them to tbe extent of Rs. 1470. 
In my judgment no question of indemnity could 
ever arise in this case because the case did not 
fall within S. 12 (1). and therefore no order could 
be made against the appellant under sub-s. ( 2 ) 
of that section to indemnify any one. 

[18) That beiDg so, this appeal must be allow¬ 
ed and the order of the learned Commissioner 
directing tbe appellant to indemnify the National 
•Sheet and Metal Works Ltd. is eet aside. 

119] Learned Advocate for the National Sheet 
and Metal Works Limited contended that tbe Court 
:below was wrong in holding that the National 
Sheet and Metal Works Limited were liable as 
principals to the workman. The Commissioner 
1 think was clearly wrong in arriving at the 
finding he did. But unfortunately for the 
National Sheet and Metal Works Limited they 
had not challenged that finding. Indeed they 
accepted the position that they were liable 
throughout tbe proceedings and only olaimed 
that they were entitled to an indemnity. It is 
<juite impossible to interfere with tbe order for 
compensation made by the Commissioner against 
the respondents, the National Sheet and Metal 
"Works Limited. As no appeal was preferred 
Irom that order we cannot interfere. However, 
as I have said the order making the appellant 
liable to indemnify the National Sheet and 
Metal Works Ltd. must be set aside as 3 .12 has 
no application whatsoever to the case. 

[ 20 ] Tbo appeal of S. M. Ghose, the contrac¬ 
tor. therefore succeeds and the order relating to 
indemnity is set aside. The appellant is entitled 
to the costa of the proceedings as against the 
respondent, the National Sheet and Metal Works 
Iiimited, in this Court and in the Court below. 
The hearing-fee in this Court is assessed at three 
gold mohurs. 

[ 21 ] Banerjee J.—I agree. 

D * RR * Appeal allowed . 
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Harries O. J. and Chattbbjee J. 

Sutlej Cotton Mi’ls Ltd. v. Commissioner of 
Incomc-t'ix , W*si Beng-xL 

Income-tax Reference, No. 16 of 1948, D/. 5-9-1949. 

(a) Income-tax Act (1922), S. 42 (3) — Applicabl- 
lity to residents in Briiish India. 

Sub-section (3) ol 8 42 is in the widest torms and 
there Is nothing whatsoever in thit sob tectioo to 
suggest that the operation is confined to non-residents. 
It merely doils with the oase o! a business of whioh 
all the operations are not carried out in British India 
atad ther- is nothing to suggest that that business must 
be the business of a non-resident. Only sub-3 (2) ia 
confined to non residents but aub-ss. (1) and (3) are so 
framed that they cover bMh residents as well as non¬ 
residents: A. I. R. (33) 1946 Bom. 185, Dissent. 

[Para 22] 

Anno. Inaome-taz Act, 3 42, N. 4, 6. 

(bl Interpretation of Statutes— Marginal note is 
not part of statute. (Para 36] 

Annotation ('50-Com.) Civil P. C.. Pre N. II PI. 1. 

(c) Interpretation of Statutes—Proviso_Effect of. 

The afloat of a proviso is to qualify something already 
onaoted whioh but for the proviso would be within It. 

[Para 32] 

Anno. Civil P. G.. Pre. N. 14. 

A. C. Sen and D. N. Das Oupta —for Applicant. 

Dr. S. K. Oupta and J. C. Pal -tor Respondent. 

Harries C. J. — This ia a Reference made 
by tbe Appellate Tribunal, Bombay Benob, 
under S. 66 (i), Income-tax Aot stating a case 
Upon tbe following question: 

‘'Whether in the ciroamaUocea of the oase and having 
regard to ihe faot that the applioaot company is ‘Reai- 
dent in British Iodia,* S. 42 has been validly invoked." 

[ 2 ] The asseesee was a limited liability oom. 
pany having its head office at Oalouita and a 
faotory at Okara in British India where oloth 
was manufactured. The oloth so manufactured 
was aold by the aseessee on a wholesale basia 
both within and without British India. Daring 
the year of account, the assesses bad three sell, 
ing offices in oertain Indian States. The goodB 
bo d at these oentres were sent out from the 
faotory at a profit margin of 9 per oent. on cost. 

C3J The Inoome tax Offioer dealing with the 
assessment for the relevant year oame to the 
conclusion that on the faols whioh I have eet out 
the provisions of 8. 49, Income-tax Aot, were 
applicable and he made an allocation of profits 
under S. 49 (8) on the basis that 60 per oent. of 
the profit made on sales effected in Indian States 
outside British India was attributable to the 
business operations oarried on in British India. 
(It is to be observed that there is a Berioua mis. 
print in line 91 at page l of the paper-book. 

Sales effeoted in British India " should read, 
"Sales effeoted outside British India.") 

[4) The assesses appealed to tho Appellate 
Assistant Commissioner, but the appeal was dis. 
missed and a 'urther appeal was preferred to 
the Tribunal. Before the Tribunal it was argued 
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that h. 42 (3). Income-tax Act, had no application 
to the case as that section applied only to "non. 
residents ” Further it was contended that if the 
eection did apply the proportion of profits 
allocated to the manufacture in India was too 
great. The Appellate Tribunal, however dis¬ 
missed the appeal holding that s. 42 (3) had been 
correctly applied by the Income-tax authorities. 
The Tribunal were a3ked to state a case on two 
points. First, whether S. 42, Income-tax Act, 
applied to residents or not. and secondly, that 
if it did what proportion should have been attri¬ 
buted to operations in India in this case. 

[5l The Appellate Tribunal was of opinion 
that the proportion to be applied to operations 
in India was a pure question of fact and refused 
to state a case on that point. The Tribunal, 
however, was of opinion that the question whe¬ 
ther 8. 42, Income-tax Act, applied to residents, 
was an important question of law and therefore 
stated the question which I have set out. 

[Cl The only point this Court has to decide 
is whether S. 42, Income-tax Act, has any ap¬ 
plication to residents in India and was therefore 
properly applied in the present case. 

[7] Section 42, sub s. ( 1 ), is in theee terms: 

“All income, profits or gain3 accruing or arising whe¬ 
ther directly or indirectly, through or from any business 
connection in British India, or through or from any 
property in British India, or through or from any asset 
or source of Income in British India, or through or 
from any money lent at interest and brought into 
British India in cash or in kind, shall be deemed to be 
income accrniog or arising within British India, and 
where the person entitled to the income, profits or gains 
is no: resident in British India, shall be chargeable to 
Income-tax either in his name or in the name of his 
agent, and in the latter case such agent shall be deemed 
to be, for all the purposes of this Act, the assesses in 
respect of such income-tax.” 

[8] Then follow three provisos. The first pro- 
viso deals with persons who are not resident in 
British India, and the second deals with cases 
where an agent is assessed. The third proviso 
deals with the amount recoverable. 

[9] Sub-s ( 2 ) of 8. 42 deals with a case where 
a person not resident or not ordinarily resident 
in British India oarrie3 on business with a per¬ 
son resident in British India. 

[lOl Sub-s. (3) of 8- 42 is in these terms: 

"In tho case of a business of which all the operations 
arc not carried out in British India, the profits and 
gains of the business deemed under this section to 
accrue or arise In British India shall be only such pro¬ 
fits and gains as are reasonably attributable to that part 
of tho operations carried oat in British India.” 

[ill It was urged before the Income-tax autho- 
rities and the Appellate Tribunal that S. 12 could 
not possibly apply to residents of British India 
and in support of that contention the case of 
Commissioner of Income tax, Bombay v. Wes¬ 
tern India Life Insurance Co. Ltd., (1945) 
13 I. T. B. 405 : (A. I. B. (33) 1916 Bom. 185) 


A. I.fc 

was relied upoD. This was a decision of a Benok 
of the Bombay High Court consisting of Kania 
and Cbagla JJ. 83 they then were. Tbe facts of 
the case were as follows. The asseasee, an in- 
eurance company, resident in British India, 
claimed that under the third proviso to S. 4 ( 1 ), 
Income tax Aot, 1922, it was entitled to an 
exemption of its. 4,500 from its foreign inoome, 
being interest on securities with a bank in 
London not brought into British India. The in¬ 
come-tax authorities held that as tbe income 
could be described as deemed to acorue or arise 
to the assessee within British India by reason of 
S. 42, the income fell under s. 4 (II (b) (i) 
and not under s. 4 (l) (b) (ii) and therefore 
proviso 3 to s 4 ( 1 ) did not apply. The Benob 
however held that S. 42 did not apply to the 
case, that the income should be oonsidered as 
falling under S. 4 (1) (b) (ii) and not under B. 4 
(1) (b) (i) and that therefore the assessee was 
entitled to the deduction of ns. 4,500 under 
proviso 3 to B. 4 (1). 

[12) There can be no doubt that both the 
learned Judges dealt with the applicability of 
S. 42 and both came to tbe conclusion that S. 42 
applied only to non-residents. 

[13) This decision was upheld on appeal by 
their Lordship? of the Privy Council in Com¬ 
missioner of Income-tax. Bombay v Western 
India Life Insurance Co. Ltd.. (1949) 17 I T.R. 
125 : (A. 1. R. (SG) 1949 P. 0. 97) DealiDg with 
this aspect of the case however Lord Oafeeey 
who delivered the judgment of tbe Board obser¬ 
ved at page 128 : 

"Tho question which now arises was not argued In 
the High Court, the jidgmenta of the learned Judgee 
being based upon the construction of S. 42 of tbe Act 
which they held only applied to non-reaident3 and had 
no application to the present case in which tbe income 
in queation had clearly accrued to the company oufaide 
Brltieh India. Their Lordsbip8 agree with tbe High 
Court that S. 42 baa no application but express no 
opinion upon the question whether the section refere 
only to non-residents.” 

[14) Though their Lordships of the Privy 
Council expressed no opinion as to the correct¬ 
ness of the deoision in the Commissioner of In¬ 
come tax v. Western India Life Insurance Co. < 
Ltd. (1915) 13 I. T. B. 406 : (A. I. R. (33) 1946 
Bom. 185) as to the meaning and ambit of 9. 42, 
nevertheless tbe matter was decided by the two 
learned JudgeB and their view is entitled to the 
greatest rospeot in this Court. 

[ 15 ) On behalf of the income-tax authorities. 
Dr. Gupta has contended that this Bombay 
Bench decision does not lay down good law and 
he has put forward a number of reasons why we 
should Dot follow that decision. 

[lGJ The marginal note of 8. 42, Income tax. 
Act, still read "Non-residents” after the amend¬ 
ment in 1939 and some weight appears to have 
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been attached to that fact by the learned Judges 
of the Bombay High Court. However, a margi¬ 
nal note is no part of a statute and ehould not 
be used to explain the meaning of a section. In 
the case of Nixon v. Attorney-General (lOSO) l 
Ch. 566 (99 L. J. oh, 259), Lord Hanworth M. R. 
at p 593 dealt with this matter in these words : 

“One farther point was taken upon this Act of 1859, 
with which it is Deceseary to deal. The marginal 
notes of 8. 3 refer to ‘existing rights* aDd of S. 12 to 
'right.' It wag contended that these catoh words could 
be used to explain the mean ng of sections agaiDot 
which they appear. For my part. I cannot allow this. As 
explained by Baggallay L. J. in Attorney-General 7. 
Great Eastern By. Co. t (1879) 11 Ch. D. 449 at p.46l, 
marginal notea are not a part of an Act of Parliament. 
The Houses of Parliament havo nothing to do with 
them and I agree with the learned Lord Justices in 
that case—Bramwell, Jame3, and Baggalhy—that the 
Coarts cannot look at them. Theirimper/ections, spoken 
of by Brnmwell L. J., are illustrated by the note to 
S. 9 of this Aot." 

[17] It appears to me therefore that the 
jmargmal note cannot assist the Court in 
(arriving at the true meaning of this section. In 
aDy event, S- 12 of Aot xxu [ 22 ] of 1917 
provides that the marginal note to s. 12 should 
be deleted and the words "Income deemed to 
accrue or arise in British India" be substituted 
in place thereof. 

[ 10 ] However, it is clear that originally part 
of this section did apply only to noD-reeilents 
and the opening words of S. 12 before it was 
amended in 1939 were 1 In the case of any person 
residing out of British India." Had those words 
remained it would have been clear that sub-s. ( 1 ) 
had no application to residents. But by the 
amendment in 1939 the words "in the case of any 
person residing out of British India" were 
eliminated from the statute and new words 
were substituted. Sub-section ( 1 ) now opens with 
the words : 

.''f' 1 1 ° c0m9 ; profit or gains accruing or arising 
whether direotly or indirectly, through or from an? 
business connection in British India eto.” 

In the openmg part of the sub-seotion asamend- 
od there is now nothing to suggest that the 
aub-seotion was intended to apply only to non¬ 
residents. Further, it appears to me that in the 
latter portion of sub-s. ( 1 ) there are words which 
olearly show that the sub-section applies both 
to residents and non-residents. After dealing 
with what income, profits or gains shall be 
deemed to be income aocruing or arising within 
British India, the sub-seotion then provides "and 
where tho person entitled to the inoome, pro¬ 
fits or gams is not resident in British India," 
the income, profits or gains shall be chargeable 
to inoome tax in a certain mannor. 

[19J It appoara to me that the inclusion of 
these words, which were added by the amending 
Aot of 1939, makes it clear that tbs sub-seotion 


applies both to residents and non residents and 
it is applied to them iu a different manner. 
Further, the first proviso I think rntkes it dear 
that the 6ub-section was applicaole to both 
residents and non-residents, because the first 
proviso deals with the cases of persona entitled 
to income, profits or gains who were not resident 
in British Indi3. A proviso to a sub-section or a! 
section is, as a rule in the nature of an excep-' 
tiOD and I cannot understand the necessity for 
the wording of this proviso if sub-s. ( 1 ) applied 
only to non-residents. If, on the other hand, 
sub-s. ( 1 ) of s. 42 applied to both residents and 
non-residents, then the form in whiob the first 
proviso is found wi9 necessary where a distinc¬ 
tion was to be drawn between the liability of 
the two classes. 

[ 20 ] This argument was addressed to the 
Bombay High Court. Bat Kania J., was of the 
view that when sub-s. (J) is read as whole the 
reasonable construction to give to it was that it 
applied to non-residents only- Speaking for 
myeelf I find it difficult so to construe sub- 
e. (l) of P. 12 . With very great respect io the 
learned Judge it appears to me that the sub¬ 
section as amended in 1939 clearly on the face 
of it applies to both residents and non-residents. 

[ 21 ] The matter however does not rest thero 
because sub-s, ( 2 ) only applies to persons not 
resident or not ordinarily resident in British 
India, but it is to be obsrrved that tho sub¬ 
section opens with those very words : 

“Where a person not resident or not ordinarily r«i- 
dent in British India, carries on business with a person 
resident in British India, and it appears to the income- 
tax officer etc." 

There it 19 dear that the sub seotion applies 
only to non-residents and if it was necessary so 
to make it dear in sub.s. ( 2 ) it appears to me 
that it was equally neoeseiry to make it dear 
in Bub-8. ( 1 ) if that sub-seotion was intended 
only to apply to non residents. It seems to me 
that it was more necessary than ever to make 
the position clear with regard to sub-s. ( 1 ) 
because words whiob strictly limited the opera¬ 
tion of that subsection to non.resident 3 had 
been deleted by the amendment and general 
words put in statute in the place of them. 

[ 22 ] Sub-section (8) of 8. -12 is in the widest 
terms and there is nothing whatsoever in that 
sub-seotion to suggest that its operation is con¬ 
fined to non residents. Sub-section ( 3 ) merely 
deals with the caee of a business of whioh all the 
operations are not carried out in British India 
and there is nothing to suggest that business 
must be the business of a non-resident. In faot 
to hold that sub a. ( 3 ) applied only to non¬ 
residents if the sub-sootion stood alone would be 
actually to do violeuoe to the language of the 



554 Calcutta Sutlej Cotton Mills v. I 

sub-seotion. However, the argument is, and that 
appeir3 to have bsen the view of the Bombay 
High Court, that as sub-e (3) is cart of a ssction 
which Qt-als with non-residents only it must be 
construed as also dealing with non-residents 
jand Dot with residents However, in my view, 
'only one sub section of S. 42 is confined to non¬ 
residents and that U 3ub-s ( 2 ). Sub-section3 (l) 
and (3) in my opinion are so framed that it 
must be held that they cover both residents and 
non residents. 

[23] Dr. Gupta also pointed out that S. 14 
(2) (c), Income-tax Act, made it clear that S- 42 
did apply to residents a3 well es non residents. 
Section 14 ( 2 ) (>). Income-tax Aot, is as follows: 

"(2) The tax shall not be payable by an assessee. 

• • • 

• 

(c) in re j peot of any income, profile or gains accru¬ 
ing or arising to him within an Indian State, unless 
such income, profits or gams are received or deemed to 
be reoeived in or are brought into British India in the 
previous year by or on behalf of tbe assessce or are 
assessable under S. 42.” 

[211 Dr Gupta's argument is that S. 14 ( 2 ) 
(c) dearly oovers residents and exempts such 
residents in respect of income, profits or gains 
accruing or arising to them within an Indian 
State unless the case falls within certain provi¬ 
sions and one of those provisions is that the 
inoome, profits or gains are assessable under 
S. 42. 

[25] It appears to me that 8. 14 (2) (c), 
Income-tax Act, could not have been drafted in 
the way it has if 8. 42 (3) had no application to 
residents. I; appears to me dear from 8. 14 (2) 
(o) that the framers of the Aot dearly intended 
S. 4 2 (3) to be applicable to residents as well as 
to non residents. 

[ 26 ] With the greatest respect to the learned 
Judges who decided the Bombay case, I find 
myself unable to follow that case and I am 
bound to bold that 8- 42 (3) does apply to resi¬ 
dents a9 well as non-resi fonts and therefore it 
could ba properly applied in this case in assessing 
the profits of tbe assessee. This was a case where 
all tbe operations of the a9ses3ee were not 
carried out in British India and therefore tbe 
profits and gains of the business assessable in 
British India could be calculated as on such 
profits and gains as were reasonably attributable 
to that part of the operations carried on in 
British India. 

[27] That being so, the question submitted to 
the Court must be answered in the affirmative. 

[28] The Commissioner of Income-tax is en- 
titled to his costs of this reference. Certified for 
two counsel. 

[29] Chatterjee J. — Learned advocate for 
the assesses, Mr. A. C. Sen, ba9 asked us to 
dollow the judgment of Kania and Chagla JJ. 


-T. CoMMB. (Chatterjee J.) A. I. R, 

in Commissioner of Income-tax, Bombay v, 
Western India Life Assurance Co Ltd , ( 1946 ) 
13 l.T.B. 405 : (A.I.R. (33) 1946 Bom. 185). The 
judgment is an authority for the proposition 
that S. 42 only applies to non-residents. With 
great respect I beg to differ. 

[30] There are three grounds which compel 
me to differ from the view taken by the learned 
Judges of the Bombay High Court. 

[31] The first point is the history of the sec¬ 
tion itself. Originally S. 42 referred only to per¬ 
sons residing out of British India, that ie, to 
non residents, but in 1939 the section was 
amended. It is significant that sub-s. (l) of 
S. 42 as it stands starts with tbe words : 

‘‘All income, profits or gains aooruing or arislDg 
whether directly or indirectly, through or from any 
business connection in British India etc.” 

These are comprehensive words which are not 
confined to non-residents. Kania J. has taken 
tbe view that the latter part of that sub-seotion 
should be read along with tbe first part and it 
should be read as being limited to non residents. 
But the latter part of the sub-section itself, 
namely, tbe words 

"And where the person entitled to the Income, profile 
or gains is net resident in British India” 

seem to indicate that the former part of the 
section refers also to persons other than those 
who are non-residents. 

[ 82 ] The next point is the first proviso to 
S. 42 (l) which was inserted in 1939. It starts 
with the words : 

“Provided that where the person entitled to the 
income, profits or gains is not resident in Britieh 
India". 

These words imply that sub-s. (l) has a more 
extensive operation than the proviso itself. The 
effect of a proviso, according to the ordinary 
rules of construction, is to q laltfy something 
already enacted whioh but for the proviso would 
be within it: Oraies on Statute Law, 4th Edn. 
p. 196. A proviso excepts out of the earlier part 
of a section simething whioh but for it would 
have been within the enacting part: Hals- 
bury’s Laws of England, Hailabam Edition, 
vol. 31, p. 484 ; The M. A S. it. Bly. Co. Ltd. 
v. Btzwada Municipality, 1944-2 M. L. J. 25 : 
(A.I.R. (31) 1944 P. 0. 71). 

[ 33 j 'The third point whioh I want to em¬ 
phasize is the wording of S. 14 (2) (o). The 
last words in the said cl (o) cannot be consistent 
with the view that 8. 42 ie inapplicable to a 
resident. Tbe effaot of S. 14 ( 2 ) (c) is that 
tax shall be payable in respeot of iDOome, profits 
or gains acoruing or arising to an assesses within 
the Indian State when each income, profits or 
gains (a) are reoeived in British India, or (b) are 
deemed to be received in British India, or ( 0 ) 
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are brought into British India, or (d) are asses¬ 
sable under 5. 42. That clearly negatives the 
view that S. 42 whioh is in Obap. VB deale with 
exceptional cases, wholly outside the purview of 
Chap. Ill dealing with taxable income and 
providing for certain exemptions in S. 14. 

[ 3 ll Mr. Sen conoede3 that 8 . 14 is applicable 
to a resident. Therefore, the ODly way that a 
harmonious construction can ba put on this 
statute so 83 to make S. 14 consistent with S. 42 
is to hold that S. 42 is not limited in its applica¬ 
tion to a non-resident. Otherwise reference to 
S. 43 would be wholly out of plaOd in 9. 14. 

[ 35 ] With the greatest respect to Kanin J., it 
seems that undue emphasis has been laid on the 
marginal note in 8.42, "Non-residents”. Hia 
Lordship pointed out that it should be noted 
that while amending S. 42 the Legislature had 
still retaioed the marginal note "Non-resident” 
against that section and according to him s. 42 
( 0 ) should also be restricted to a non-resident. I 
should here refer to the judgment of the Judicial 
Committee in Thakuratn Bair a j Kunwar v. 
Jagatpal Singh , 811. a. 132 : (26 all. 393 p. 0.). 
Delivering the judgment of the Board, Lord 
Maonaughten observed as follows : 

"It 13 woll-aetiled that marginal notes to the sections 
of an Act of Parliament cannot be referred to (or the 
purpoic of construing the Act. The oontrar? opinioo 
originated in a mistake, and it has been oxpioded Jong 
ago. . There seems to be no reason (or giving the 
marginal notes in on Indian statote any greater autho¬ 
rity than the marginal notes in an English Aot of 
Parliament.'’ 

[ 36 ] In any event the marginal note, oven if 
it oan be regarded as having been inserted in an 
Aot with the assent or authority of the legisla 
tore, cannot oontrol or supersede the plain 
meaning of the words of a section and are of 
little aid in the construction of statute. 

[37] Sub-3. ( 3 ) of s. 12 provides for the ap. 
portionment of the profits aDd gains of a business 
and the portion deemed to acorue or arise in 
British India is liable to tax. This sub-seotion 
would become inapplicable to residents, If we ao- 
cept the oontontion pat forward by the assesses. 
There is no other provision in the Aot, so far as 
we oan make out, providing for apportionment 
of profits in oase of a resident whose operations 
are partly outside British India. I asked Mr. 
Sen, who has considerable experience in these 
matters, to point out if there is any provision in 
the Aot under whioh that relief oan be given in 
suoh a oase to an assessee who is a resident- Mr. 
Sen could not point to any, and it seems that 
there is no seotion providing for suoh relief. In 
an appropriate oase, B.42 (8) may be invoked in 
the oase of a resident and the revenue authorities 
were justified in applying s. 49 (3) in assessing 
the profits of the assessee in this oase where part 


of its operations was carried on outside British 
India. 

[38] In my opinion 8. 42 (1) and S. 42 (3) 
apply to both residents and Don-residents Any 
other construction would lead to the anomalous 
results. It is to be observed that S. 4, Income- 
Tax Aot, is expressly made ‘‘subject to the provi¬ 
sions of this Act” wbicb include S 42. It is to 
be noted, however, that the marginal note to 
8. 42 has been changed by Act, XXII [ 22 ] of 
1947. By 8. 12 of that Act for the marginal 
heading "Non-residents” the following hae been 
substituted—"Income deemed to acorue or arise 
within British India”. It was obviously done to 
alter the marginal note which was somewhat 
misleading. 

[39] I agree with the learned Chief Jastice 
that the question should bo answered in the 
affirmative and that the respondent should be 
awarded the oosis of this referencs. 

D.R.B. Answer in affirmative. 


A. I. R. (37) I960 Calcutta 835 [C . N. 209.] 
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Hare Krishna Rana anl others—Plaintiffs 
— Appellants v. Sm. Jamini Sundart Dassi 
and others — Respondents. 

A. F. A D. No 1263 of 1945, D/-18-81919, against 
decree of Sub-J., 2nd Cburt, Zillah M dnapore, 
D/- 14-3-1945. 

Limitation Act (1908), Art 11A - Applicability - 
Dispossession subsequent to delivery ol possession 
—Civil P. C. (1908), O. 21 R. 100. 

Dispossession under 0 21, R. 100 must be in course 
of the execution proceedings. Where the alleged dis¬ 
possession was not in coarse of tho exeoMioo proceed¬ 
ings but subsequent to the alleged delivery of po-session 
in courso of the execution case, Art 11A does not apply. 
A. I. R. (25) 1938 Gal. 193. Dissent. [Paras 8. 12] 

Annotation : (’42 Com.) Lim. Act, Art. 11A, N. 8; 

(’44-Oom.) Civil P. O., O. 21. R 100, N. 8. 

Apurba Char an Mukherjet and Paresh Nath 
Mukherjet — for Appellants. 

S. C. Janah; Saroj Kumar Maity and Ramtndra 
Mohan Majumdar for Dsputy Registrar — for Res- 
pondeot 9 . 

Judgment.—In this appeal on behalf of the 
plaintiffs, the particular question whioh arises 
for deoiaion is whether under o. 21, R loo, Civil 
P. 0., dispossession referred to therein muat be 
in oourse of the exeoution proceedings or may 
be a subsequent event. 

t 2 ] The plaintiffs brought the present suit out 
of whioh this appeal arises lor a declaration ol 
their eight annas share in a particular sub-tenure 
held by them under the Patnidar. I he plain¬ 
tiffs’ predecessor Goathaand pro forma defen¬ 
dant 6 Kedar after purchasing the eight annas 
Bhare in the Patni Bued Satish Adhikaty who 
was then the owner of the Bub-tenure in suit. 
That suit was decreed and in exeoution of this 
deoree Gostha and Kedar bsoama tho auotion- 
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purchasers, the sale having taken place bn 15th 
February 1924, and possession was delivered on 
24th May 1924 The plaintiffs claimed in the pre¬ 
sent proceedings as the heirs of Goscha Kedar 
who was the owner of the remaining eight 
annas share of the sub-tenure had borrowed 
money from defendant 3 Narendra and the lat¬ 
ter obtained a decree for the realisation of the 
said amount. Delendant 3 purchased the ontire 
sub-tenure on 16th August 1935 on the allegation 
that the entire sub-tenure belonged to Kedar 
alone Defendant 3 obtained delivery of posses 
eion under o. 21, R. 95, Civil P. C., on l9tbiiay 
1936. Six months iat*r the plaintiffs’ predeces¬ 
sor Gostha filed an application under o. 21, R. ICO 
of the Code m respoct of this half share in the 
sub-tenure which belonged to him on the allege- 
tion that he had been dispossessed by defen¬ 
dant 3 on 6th November 1936. that is, long after 
the possession is alleged to have been delivered 
to defendant 3 in execution of the decree That 
application was finally disposed of by the learn- 
ed Subordinate Judge holding, ( 1 ) that on the alle¬ 
gation made by the petitioner that dispossession 
by the auction-purobasor was subsequent to the 
delivery of possession in execution of the decree, 
the provisions of o. 21 R. 100 of the Code were 
not attracted Accordingly, the application was 
not maintainable; (2) that there wa9 no reliable 
evidence to show that dispossession had taken 
place on 6th November 1936, as alleged by the 
petitioner and not on 19th May 1936, as evidenced 
by the writ of delivery of possession; and (3) 
that the petitioner had failed to show that he 
was in possession of any portion of the disputed 
properties on his own account. The application 
wa3 aooordmgly dismissed. No suit as contem¬ 
plated under 0. 21, R. 103 of the Code was 
brought by Gosta or after him by his successor- 
in-interest within one year of 5th April 1937, that 
is, tho date of disposal of the application pur¬ 
porting to have been under 0. 21, R. 100 of the 
Code. The plaintiffs’ oase is that they are entit¬ 
led to bring this separate suit a3 they did in 
December 1941, as the application, whioh had 
been filed purporting to be under 0. 21. R. 100 
of tho Code, was held to be not maintainable. 
In the present plaint, however, the date of di3- 
posBfcSsiou as given i3 29th Mflgb 1345 B. S. corres- 
ponding to 12th February 1939 and neither 19th 
May 1936. the date of the delivery of possession 
under 0. 21 R. 95 of the Code to the defendant, 
nor 6th November 1936, as had been alleged in 
the application filed by Gostha under 0 . 21, 
R 100 of tho Code. The plaintiffs contend that 
the present suit is not only maintainable in law 
but is not barred by limitation, as they have 
come within 12 year3 of the data of their dis¬ 
possession. 


[3] Defendant 3, who was the purchaser in tho- 
money execution case in 1935 and had obtained 
delivery of possession in May 1936, conveyed tho 
property to defendant 2 . Defendant 1 is the wife 
of defendant 2 . During the pendenoy of tho suit, 
tho zemindar Halwashiya had sued defendant 1 
and the heirs of defendant 3 for rent of the sub- 
tenure without impleading the plaintiffs a9 par¬ 
ties and in execution of the decree the entire 
sub-tenure was purchased by defendant 4,Suren- 
ara on 18th August 1943. The plaintiffs alleged 
that they continued to be in possession until 
12th February 1939, whon the defendant dispose- 
cssad them. 

[ 4 ] The principal defenoe is that the suit is 
barred by limitation. The learned Munsif over- 
ruled the objection raised by the defendant and 
decreed tho plaintiffs’ suit. On appeal the learn¬ 
ed Subordinate Judge held otherwise and tho 
suit was dismis3el. Hence this seoond appeal 
on behalf of the plaintiffs. 

[5] The first question which arises for deci¬ 
sion is whether an application made by Gostha in 
1936 having been dismissed And no suit having 
been brought within one year from the date of dis¬ 
missal, the present suit is barred under Art. 11-A, 
Limitation Aot. On behalf of tho plaintiffs-ap- 
pellants, it is contended that the application 
which purported to be under 0 . 21, R. 100 of 
the Code wa3 not maintainable in law and, 
therefore, there is no soopo fer the application 
under the provisions contaired in Art. ll-A, 
Limitation Aot. The ground upon which the 
application under 0 . 21, B. 100 of the Oode is 
sought to be avoided is that on Gostha’s own 
showing the alleged dispossession was not in 
course of the execution proceedings but much 
later thereafter. Under R. 100 no application ie 
maintainable unless dispossession takes place as 
a direot result of tho execution proceedings. 

[6l Ur. Janah appearing on behalf of tho 
defendant, on the other hand, contends that 
under R. 100 there is no reference to disposses¬ 
sion being limited to one in course of the execu¬ 
tion proceedings. The terms as contained in 
R. 109 are very general and the application of 
the rule ought not to be limited by practically 
introducing words whioh are not to be found 
there. If the provisions contained in R-100 wera 
to be interpreted as standing by themeelves, 
there is room for argument, as contended for by 
the defendant. Rule 100, however, cannot stand 
by i 1 self. Whether tho suit is barred by hmita- 
tion or not has to be deoided on Art ll-A, 
Limitation Aot. Article ll-A of the Aot is in tho 

following terms: , . - 

“By a person against whom an order has been maa» 
under the Code of Civil Procedure, 1903, upon an ap¬ 
plication by the holder of a decree for the possession 
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of immovable property or by the purchaser of such 
property sold in execation of a decree, complaining of 
resistance or obstruction to the delivery of possession 
thereof, or upon an application by any person dispos¬ 
sessed of auoh property in the delivery of possession 
thereof to the decree-holder or purchaser, to establish 
the right which he claims to the present possession of 
the property comprised in the order," 


[7l As observed by Obatterjee and Pearson 
JJ. in Strode Borani Dasi v. Manindra Nara- 
yan, 26 0. W. N. 853. (A. I. R. (9) 1922 Cftl. 229), 
and also in some other decisions, the provisions 
contained in it 100 of the Code have to be in 
terpreted and taken along with the provisions 
contained in Art. ll-A, Limitation Act: 

“But although the article does not refer to any sec¬ 
tion, the order must be an order under 0 21, R. 103 
That rule expressly refers to Rr. 9S, 99 and 101 and 
these rules provide for investigation into a petition of 
objection. The right of suit is given by R 103 only 
when there is any order under R. 93, 99 or 101, and 
Art. 11 A merely provides for limitation applicable to 
such suits." (at p. 858). 


[8l Without any reference to any decided 
case on the point if we are to decide the point 
in issue on the provisions contained in Art. 11-A, 
Limitation Act read with R. loo of o. 21 of the 
Code, I do not think that there can be any 
doubt that dispossession referred to is one which 
takes place in courso of the execution prooeed- 
ings. The words “to the delivery of possession 
thereof" as appearing in Art. ll-A put the mat- 
ter beyond the shadow of any doubt. 

C9) Reference has, however, been made to a 
deoision by Guha J. in the case of Rajtndra 
Ktshore v. Asir Ulla, 65 c L. j. 416 : (A. i. r. 
425) 1933 oal. 192), where there are observations 
which support the contention, 83 urged by the 
defendant. It appears that in the civil revision 
case .whioh was before this Court, Guha J. was 
satisfied that the Court ought not to interfere in 
that case even if the deoision moved against 
were erroneous, as there was a more comprehen¬ 
sive remedy opsn to the petitioner to establish 
bis title to-the property as against the person in 
whoso favour the order had been made in a 
summary proceeding arising out of execation of 
a decree. The learned Judge, however, had aLo 
considered the merits of the oase, although the 
rule might have been discharged on the view as 
indicated above. The opinion oxpreseed on the 
merits was mere obittr. It was held that what 
was contemplated under o. 21 , r. ioo of the 
Oode was a case of dispossession by a deotee. 
holder of a person in possession other than the 
judgment.debtor and the only question the 
Court has to oonsider is whether the disposses- 
sion was by adeoree-holder or auotion.purohasar 
as suoh and not whether the dispossession took 
place during or after the (disposal of any execu- 
4ion oase started at the instauoe of the decree. 


holder or aacfcion-purohaser. With groa- respect, 
I would differ from the view expressed b\ Guha J. 

CIO] Id the case of Satya Naram v. J%nsi 
Sah % A. I. R. (16) 1929 pat. 653 : (117 I. c. GU), 
a Division Bench of the Patna High Court came 
to the conclusion that 

“Article 11 A would only apply if it ie established that 
the piainiiffa are actually dispossessed of the property 
in course of the delivery of possession . 0 

If there 19 no allegation that as a matter of fact 
the plaintiff has been dispossessed in the course 
of the delivery possession, the application must 
be thrown out on the ground that the same ia 
not maintainable in law. 

[ 10 a) This view finds favour from theohserva* 
tionsof Rankin G. J. go far as the particular oase 
i3 concerned in the case of Kiron Soshi Dan 
v Official Assignee of Calcutta. 36 C.w.N. 965 : 
(A. I R. (20) 1933 Cal. 246). At page 972 it is 
observed that 

“The question in this suit iB whether an application 
having been mado to Mr. Justico Greaves on 12th 
April 1923, by Khanna eayiog that In spite of repeated 
demands Kiron Soahi was unwilling to give him p ^ses¬ 
sion the dismissal of that application meanr that Kkana 
had one year only within which to bring hissu t In my 
judgment, that is not so. Khanna sapplication was not an 
apphcationwithioR.DT.theorderwa. noi an order with¬ 
in R. 99 and this soit ie not within R. 103, there having 
been no execation proceeding or no order made by the 
Court at any time dirooung that Khanna should be 
put into possession of the property on (be strength of 
the aale certificate. The application may have been dis¬ 
missed for (his very reason." 




x -tvuiueauug WHO 

the application filed by Gosfcha the learned 
Subordinate Judge had, as a matter of fact, 
come to the oonclusion that that application 
was not maintainable in law, as the disposses- 
sion alleged was not in course of exeoutinn but 
subsequent to the alleged delivery of possession 
in course of the execution oase. This is a muoh 
stronger one on the facts than the one whioh 
was before Rankin C. J. referred to above. 

[Ill Reference may in this connection be made 
to the case of B,swiswar Banerjte v. Nabi Ku. 
war, 70 0. L. J. m : (4. 1. r. ( a7 ) J940 0al I6) 

In that oase the plaintiff had brought a suit for 
recovery of possession of the land beyond one 
year of the date of the order under R. ico ofo 21 
of . the Code. The defendant pleaded that the 
suit was barred under Art. ha, Limitation Act, 

™* d ® r3 ° n Wa3 khat ib wa3 compe. 

tont for the plaintiff to prove in this suit that 

T? n ,° d t i9po f e33ion of «» predecessor 
of the defendant and consequently there was no 

foundation for an order noder o. 21 , r. ioo If 

it held that there was no valid order under 

LTn 1?- n -. A * Li “ itatioa Aot Will not apply 
and in this view the suit was held not to be 

barred by limitation. The deoision as above was 

also made on the view that the finding, which 
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might have been arrived at in a proceeding 
under 0, 21, R. 100, did not, in the oircuras- 
tance3 ag stated above, operate ag res judicata 
in the subsequent =uit. Reference was made to 
the case of Muthiah Chelh v. Polaniappa 
ChetH, 55 T. A. 266 A. I. R. (15) 1928 P. C. 139). 
Although the special facts which gave rise to the 
observations were different from those which 
appear in the pre-ent case, the general observe, 
tion and the principle reierred to by their Lord- 
ships of the Judicial Committee are apposite : 

"Tho point to be considered is:— is the appellant a 
person against whom an older a9 just desoribed has 
been made? The Bo*rd is of opinion that the answer 
is in tho negative. By Art. 11, Limitation Act, already 
quoted, he mast be a person against whom an order 
ha9 been made under the Civil Procedure Cole 'on a 
claim preferred to, or an objection made to the attach¬ 
ment of, property attached in eieoution.’ The case thus 
comes to be narrowed down to whether it is a necessity 
of tho order here specified that the property to which 
a olaim is made, or to the attachment of which there 
is an objection, must bs property which had been 
dc facto a'tacbod. 

It would seem to bo so by the words, and by the 
very nature of the case, for the only property referred 
to is 'proporty attached in execution’. Unless there 
hss been an attachment, there cau be no order made 
on an objection lodged to it, nor can any claim bs 
raado to tho proporty so attached; and without suoh an 
order, thero is no terminus a quo for the running of 
limitation, and with this the limitation it3el( is non¬ 
existent. The first head of Art. 11, in tho opinion of 
their Lordships, can on its words mean nothing else." 

As observed by the Judicial Committee the 
epeoial point in issue in that case wag that al¬ 
though there had been an order for attachment, 
that order had not bo>n given effect to. There 
was no dispossession therefore as there had been 
no attachment in execution. In the case of 
dispossession also, it must be in course of exe¬ 
cution. 

[ 12 ] On a reading of the provisions contained 
in B. 100 of 0 21 of the Code and Art. 11-A, 
Limitation Aot the only conclusion to whiob 
one may arrive at is that disposaesion must be 
in course of execution. But I may as well indi¬ 
cate that the wider interpretation attempted 
to bo put on R. 100 taken by itself by the 
learned advocate for tho defendant cannot bo 
supported if reference is made to the position 
occupied as also its context in which it appears. 
Order 21 of the Code deals with execution of 
deorees and orders. The rules appearing under 
this Order are sub-divided under different sub. 
headings. All the different sub-headiDga deal 
with one or different possible stages and the 
adverse circumstances whioh may occur in oonrse 
of execution. After making provisions in Rr. 41 
to 67 for attachment of property Rr. 68 to 63A of 
the Code are introduced to regulate investiga- 
lion of olaims and objections. The next three 
Bub-headings deal either with sale jointly or 


with sale of movable or immovable properties. 
These cover Rr. G4 to 96. Rules 97 to 103 are the 
concluding rules of the Order under the snb. 
heading “Resistance to delivery of possession to 
decree.holder or purchaser.” Bearing in mind 
that the proceedings contemplated under these 
ru'es ore to be initiated in and to be dealt with 
by the executing Court, we may consider the 
implication of the different rules appearing 
under those sub.headings. Rales 97 to 99 un¬ 
mistakably refer to resistance or obstruction in 
course of execution. If possession is delivered 
and there is subsequent dispossession, such sub¬ 
sequent happening would not be interpreted to 
invest the executing Court with jurisdiction to 
deal summarily with various questions of con¬ 
flicting title as will ordinarily arise in snoh cases. 
The provisions contained in this order are for 
the expeditious disposal of the execution proceed¬ 
ings. They do not contemplate to provide for a 
particular procedure not arising ont of execution 
proceedings but outside the eame- From this 
point of view also I hold that R. 100 cannot be 
interpreted to be attracted in cases where dis¬ 
possession is alleged in course of execution but 
subsequent thereto. 

[ 13 ] As indioated already, the learned Sub¬ 
ordinate Judge, while dealing with the applica¬ 
tion by Gosiha purporting to be under B. 100 of 
0 31 , himself pointed out that the application 
wa 9 not maintainable in law. In that view the 
application was dismissed although there are 
observations dealing with some of the points 
touohing the merits of the oase If an applica¬ 
tion is held not to be an application maintain¬ 
able under R. 100 of 0. 21 of the Code, Art. ll-A, 
Limitation Aot, will not be attracted. I therefore 
hold that the present suit is not barred by liml- 


;ation. 

[ 14 ] A deoiaion on this point however does not 
lispose of the whole oase. It is open to the 
jarties to adduoe evidenoe in the present case to 
prove when dispossession took plaoe. If it is 
ound that dispossession had, as a matter of 
act, taken place in course of execution, that is» 
m 19th May 1936, when possession is alleged to 
jave been delivered under 0. 21, R. 95 of the 
Dode, in spite of the faot that a oontrary allega- 
;ion is made by the plaintiff, the suit must be 
lismissed and after the deoiaion of the claim 
:ase no suit as contemplated under 8.103 was 
brought within one year and it is not open to we 
3ourt at this stage to deoide the question of title 
which ought to have been raised at that stage or 
within one year of suoh dispossession. 

[ 16 ] If on the other hand, the final Court of 
faot comes to the conclusion that dispossession 
was not as alleged by the defendant but aubee- 
juent thereto either as alleged by the plaintiff 
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or on any other date subsequent to the delivery 
of possession whioh took place on 19th May 1936, 
the plaintiffs’ suit has to be decreed, as the title 
of the plaintiffs has not been destroyed by lapse 
of time. 

[ 16 ] There is no finding by the Coutt of 
appeal below as to the date on which the plain¬ 
tiffs were dispossessed. This matter must there¬ 
fore go baok to the Court of appeal below for a 
decision on this question of faot. If it is found 
in favour of the defendant the suit i3 to be dis¬ 
missed; on a contrary view the plaintiffs' suit 
will have to be decreed. 

[17] The appeal is accordingly allowed and 
the case remanded to the Court of appeal below 
for a decision on the question of fact referred to 
above and for the final disposal of the suit 
according to the directions given above. The 
learned Subordinate Judge will proceed on the 
evidence already on the record. There will be no 
order for costs in this Court. 


D.Hi 


Case remanded . 


A. I. B. (37) 1980 Calcutta 859 fC . N. 210.] 

G. N. Das and Lahiri JJ. 

Adeline Maude Ellanor Catcliick Nee 
Robertson and another—PlainUf/s — Appel¬ 
lants v. Sunderlal Daga and others — Defen¬ 
dants — Respondents . 

A. F. O D No.110 of 1946, D/- 18.8 1949, ag R | D Bt 
D/- r 29-n 19U 86, 2nd Addl - 000111 24 Per 8®nas, 

(.) Succession Act (1925), S. 307-(Case under 

* AC ‘ (1865) ' S - 269 - corresponding to 
S. 307)—Executor- Power to dispose of property— 
Duty ol parties dealing with executors—Power*to 
charge estate for necessary repairs — Burden of 
proof. 

The alienee from an exeontor who is acting B1 BDO h 

‘^ e <»“or is aoting fnirJy. The 
faot that the a tenatioo does not purport to be made 
for administrative purposes does not affect hi. title. 
The alienee ..not bound to aee to the application of 
the money. The immunity )B however lost when the 
alienee has notice. aotual or constructive, of the title of 

,°‘ h ® r TiTT aB f 01 I* lh “ the u Beatrix acting 
i '* h of ,rua , t ’ °' ‘ h « Bl'Baatlon is made for pnrpos J 

*¥3 h . e e r Ut r hl18 n0 power 10 d0 in ‘be course of 
administration. The power of the executor does not 

extend to authorise him to sell or pledge the testator 1 . 

lntWMled ln toa testator’s wUl, from following 

' [Para 85) 

^l D ^T 7 epre8€nlS <he 68tat0 and bse, in ordi- 
nary course of management, power to eff.ot necessary 

repairs and to efleoi improvements *liicb ire reaton* 

^abhnsnd proper. For snob purposes, he oau oharge the 

The burden rests upon the person Impeaching thl 

SKfiS. Vr 9M ‘ ion 10 prov9 ,hat ‘ hB -gr b 4 ad 

dues on a promissory note, the deed of relaaw Is bind¬ 


ing on the estate and passes title to the transferee. 

[Para 49] 

Annotation : (’46-Man.) Suocmion Act, S. 307 
N. 1, 3. 

(b) Succession Act (1925), Ss. 332, 333, 335- 
Assent to legacy by executi r. 

The assent required by the Act may be given in fact 
or may be inferred, the inference being mude where the 
executor has so acted a3 to involve » matter of 
necessary inference, hia having done ao. The mere fact 
that an executor who is aUo a devisee, includes pro¬ 
perty of his own in the security or gives security for 
an originally unsecured advance is not sofficent to 
rebut the ordinary presumption that the money had 
been raised for administrative purposes. [Para 53] 

Annotation: (’40-Man.) Succession Act, S.33 > N 1* 
S. 333, N. 1; S. 335, N. 1. * ’ 

Atul Ch . Gupta and Upendra Ch. MaUik 

Dr. Naresh Chandra Sen Gupta and Jnanendra 
Nath Bakshi — for Respondents. 

G. N. Das J.—This is an appeal by the plain¬ 
tiffs against a decision of Mr. B. Mookerjee, 
Additional Subordinate Judge, and Court, Ali- 
pore, District 24 ParganaB, dated 29th Novem¬ 
ber 1944, dismissing their suit for possession 
and mesne profits. 

[ 2 ] The plaintiffs’ case is that the disputed 
property and other properties belonged to their 
father George Adolphus, Robertson. The latter 
was at all material times, living separate from 
his wife Olivia by whom he bad severe! children. 
He bad by one Mrs. Adeline Maude Bredce, a 
widow, two daughters viz., the plaintiffs 

[3] On 4th July 1899, Mr. Roberfcon exeouteJ 
a will. The will inter alia provided that Mrs 
Bredee would be entitled to the disputed pro 
perty for her life and the remainder would go to 
the plaintiffs. Mrs. Bredee and the testator’s two 
brothers William Cecil Robertson and Edwin 
Robertson were appointed executors. 

[4] On 12th January 1894, a son named George 
Nathaniel Robertson was bom of Mrs. Bredee bv 
the testator. 

[6] On lith Jane 1898, the testator executed a 
cod toil modifying several dispositions made in 
the will. The tffeot was that aa regards the dig 
puted property, it wastodevolvoou Mrs. Bredee 
lor her life and the remainder waa to go to the 
plaintiffs and the said George Nathaniel Robert, 
son in certain contingencies. 

[6] Mr. William Ceoil Robertson, one of the 
exeoutors, having died, one Joseph Leslie was 
appointed an executor in his plaoe. 

[7] The testator died on 80th August 1898 
Mr. Edwin Robertson did not join in the appli’ 
cation for probate of the will and the oodioil 
which was filed by Mrs. Bredee and Mr Joaeoh 
Leslie on I3ih September 1898 in the Original 
Bide of this Court. Probate was granted onisth 

[8] Joseph Leslie died on 2Tth Hay ism fin 
Bih August isoi, Mrs. Bredee for seif and as e£ 
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cutrix to the estate of George Adolphus Robert¬ 
son, mortgaged the disputed property to ODe Na- 
renaranatb Mookerjee to secure an advance of 
Rs. 6,000 with interest at 9 per cent, per annum 
with quarterly rests for the alleged purpose of 
paying off debts inourred for effecting thorough 
repairs and making substantial additions and 
alterations in the disputed property. 

[9] On 3rd December 1901. Mrs. Bredeo for 
self and as exeoutrix raised a sum of Rs. 1 000 from 
the said Narendrauath Mookerjee on a further 
charge of the disputed property, on similar con- 
ditions and for the same purpose. On 7th August 
1903, Mrs Bredee for self and a 3 executrix relea. 
3 id the equity of redemption in the said pro¬ 
perty in favour of the said Narendranath 
Mookerjee for a consideration of as. 3.16S only. 

[ 10 ] On 8 th April 1901, the said George Na- 
thaniel Robertson died. On 22nd January 1934, 
the said Narendranath Mookerjee took a loan 
from the defendant on a mortgage by deposit of 
the title deeds of the disputed property and of 
other properties. The said Narendranath Moo. 
kerjee instituted a suit being Suit no. 169 of 1936 
for redemption of the said mortgage in the Ori¬ 
ginal Side of this Court. 

[ 11 ] Pursuant to a preliminary and a final 
decree in the said suit, the disputed property 
and certain other properties were eold by the 
Registrar of thi 3 Court on llth May 1938 and the 
defendant was deolared the purchaser; the sale 
wa3 confirmed and on 27:h September 1938 a 
sale certificate was issued in favour of the defen¬ 
dant; the defendant took possession through Court 
and is in p issession. 

[12 Mrs. Bredee died on 13 th September 1941; 
and in terms of the will and the codioil, the 
plaintiffs have becomo entitled to the disputed 
property. 

[13] The plaintiffs further alleged that prior 
to 9th August 1901, the estate had been fully 
administered and that no money was required 
for purposes of administration at the date of 
the mortgage in favour of the said Narendranath 
Mookerji or at any later date; that at the mate¬ 
rial dates, Mrs. Bredee was in possession as 
legatee and not as executrix, and the eaid Na- 
rondranath Mookerjee had notice, aotual or 
constructive, of theso facts; that accordingly no 
title except that of Mrs. Bredee as legatee passed 
to the eaid Narendranath Mookerji and to the 
defendant. 

[H] The plaintiffs prayed for recovery of 
possession, mesne profits and certain incidental 
reliefs* 

[ 15 ] The defendant filed a written statement 
and pleaded inter alia that the estate of George 
Adolphus Robertson had not been fully admi¬ 
nistered at the material dates, and that Mrs. 


Bredee was at the time, in possession as exe- 
cutrix, that the mortgage, farther charge, and 
release were bona fide documents, the moneys 
raised thereby were required for administrative 
purposes; that the executrix was not guilty of 
any breaoh of trust and the said Narendranath 
Mookerji had no notice, actual or constructive, 
of any fraud or breaoh of trust, that the title to 
the dispated property validly passed to the said 
Narendranath Mookerjee and subsequently to 
the plaintiff; that the heir of the said Narendra¬ 
nath Mookerji was necessary party; that the 
plaintiffs knew abont their rights and did not 
assert the same at the date of the transactions 
and their claim is barred by estoppel, waiver 
and aoqniesoeDCe. 

[ 16 ] The following issues were framed for 
trial. 

1. Is the suit maintainable ? 2. Is the suit bad for 
non-joinder of parties ? 3. Is the suit barred by estop¬ 
pel, waiver and acquiescence ? 4. Is the suit properly 
valued for court-fee 7 6. Was the estate of the testator 
fatly administered prior to August, 19017 Wa9 Ade¬ 
line Maude Bredee then in possession ot the property 
as executrix, or a mere legatee ? 6. Did the eaid Ade¬ 
line Maude Dredee mortgage and sell the property as 
oxeoutrlx ? Was she entitled to do so ? Are suoh tran¬ 
sactions binding on the legateoa 7 Are thoir interests 
affected thereby 7 7. Were the transactions for lawful 
consideration 7 This issue was deleted by order dated 
23rd November 1944. 7. Was Narendra aware of the 
said transao'.iou as alleged in the plaint? 8. Was 
Narendra's title to tho property absolute and complete? 

9. Are plaintiffs legatees under the will and are they 
entitled to maintain this cause against the defendant? 

10. What damage, If any, is plaintiff ontltled to and 
what relief, if any, is plaintiff ontitled to ? 

[ 17 ] By order No. 34 dated 28th April 1943, 
issue No. 4, was decided in favour of the plain- 
tiffs. The finding on the issue has not been con¬ 
tested on behalf of the respondents in this appeal. 


[18] I93U03 Nos. ( 1 ), ( 2 ), (9) were decidod in 
plaintiffs’ favour. The findings on these issues 
have not also been challenged on behalf of the 


■espondent3 in this appeal. 

[ 19 ] The findings on issues (3), (6), (6), (7), 
8), (10) were in favour of the respondents. In 
;be result, the suit was dismissed with costs, 
rhe plaintiffs have preferred this appeal. 

[20] Mr. Gupta for the plaintiffs-appellanta 
pressed the following points; (l) That the ad- 
ministration of the estate of Robertson was 
jomplete before the date of the mortgage and 
of the later transactions and that at these dates 
Mrs. Bredee could not act as executrix but only 
is a legatee. (2) Assuming that the admimstra- 
tion was not oomplete and Mrs. Bredee could aot 
is executrix virtue officii she has no right to 
transfer more than her life estate for the pur 
poses mentioned in the documents. (3) That the 
purposes recited in the documents were illusory. 
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might Gome up to Rs. 1900. The residuary estate 
was given to Mrs. Bredee. The executor Mr. 
Leslie add the exeoatrix Mr3. Bredee were Dot, 
however, obliged tospend all the receipts towards 
meeting the testamentary expenses and the peou- 
niary legacies- Mrs, Bredee required moneys 
for maintaining herself and her infant ohildren; 
In thi-saciroumitances, it is difficult to draw 
the inference that the estate waa fully adminis¬ 
tered before the date of the mortgage and fur. 
tber oharge. . : 

f35] The observation Of Kekewitoh J. in re 
Timmir, Ntzon y. Smith (1909) l oh. i76; ( 7 i 
L. J. Ch. : 118) to the effeot that "There was no 
apparent obstaole in winding up the estate in a' 
reasonable time, and I must assume that the 
exebntors did their duty" has no application 
to the facts of the present oasel In the oase of 
J°hn Agibog VerUtnus v. James Golier Robin. 
son, 64 I.A. -378: (A. I. R. (14) 1947 P.'O. 161) on 
wbloh: reliance wae placed by Mr. Gupta, the 
transactions wbioh were in question took place 
lobg after the death of the testator and it was 
apparent that the administration must have been 
completed long ago. *■ 

[ 26 ] The first contention raised on behalf of 
the appellant must therefore be overruled, 

[27J It follows that Mrs. Bredee oonld not be 
ehid to have no duty to perform as exeoatrix 
and that she oould act assuoh Virtuto ofhcii at 
the relevant dates. . 

[ 20 } The second contention proceeds on the 
above assumption. What is contended for, is 
that the purposes mentioned in the relevant 
documents were not administrative purposes; 
and^a transfer for sUoh purposes was in excess 
of the powers of the exeoutrii and oould not 
pass the title to the estate. 

[29] The first document Is the Mortgage bond 
Ex. a dated 9th August 1901. It teoifes the puri 
ohase of 19 and SO Oanal Street by the testator 
on lath September 1897, the title of Mrs. Bredee 
and of her illegitimate children including the 
plaintiffs to the disputed property, under the 
will and the coiioil, the grant of probatory the 
High Court on -i3th NovemberJ1898 fcnddhe dale 

? ,a .° 6t * eef - *°d of pact Of i9 Oanal 8tr<et 
kdA. P. Hbughtod in January 1899 fob the cott> 
eidbratibn motioned.-add the deattof the on 
executor Joseph Leslie on 17th May iGOl without 
leaving any funds for the administration of 
thftt e *k t8 t Th . 9 deed - then. proceeds to-Btato 

K.?2..<*' 1 tmm Hd ue Osnd 
^ ‘ r? 9 ™'M ePy bld afate of-repaita'and 
was about to borne dowfi Unless necessary rtpalfc 


[ill The findings of the learned Subordinate 
Judge that Narendra bad no notioe, actual or 
■constructive, of any extravagance or waste on 
the part of Mrs. Bredee or that Narendra ad. 
vanned money to her believing the recitals to be 
•true were not disputed before u3. 

[221 It is not disputed that the effect cf the 
■will {ex. 4) and tli9 codicil es. 5, was (i) to be*; 
queath the household furniture, gold and . jewel- 
lery and other moveables in the Lilboh. house 
and a sum of as. 100 tp the testatorwife 
•Olivia Laure Robertson and sum. of Rs, 100 
mach to a son and a daughters born of her and 
3 further sum of Rs. JOOO to. another daughter 
horn of her, Bhould she remain a spinster up to 
the time of the testator' death but to be reduced 
to Rs. 600 in oasa she marries; (2) a life estate 
in 19 apd 20 Canal Street Mrs. Bredee with 

* remainder absolutely to his illegitimate child*; 
ren, viz , the plaintiffs and a eon named 
George Nathaniel Robertson; (3) the rest and' 

• residue of the testator's estate, of what mature 
o» kind soever, including lands and houses, (if 
•ny) company's papers, moneys in the testator's! 
possession at the time of. his death .and.moneys 
that shallot may be.dae and payable to him 
and all the household furniture;, jewellery,'; 
moneys, and other moveable properties that 
shall or may be in the house in which Me. Bredee 
may be residing, absolutely to her. 

[231 On 13th November 1898, probate of the 
will and oodioil was granted by this Court. The 
list of assets annexed to the petition for probata 
shows that tbs estate was valued at Rs. 87,468 as.' 
■fl pies 6 only, and inoluded large sums due to tbs 
testator at his death. No debts due by the tes; 
tator were mentioned. Paragraph (6) of tha 
plaint states that the testator had no debts; 
Paragraph (9) of the written statement does not 
speoifloally traverse the allegation. But in para. 
-16) there is a general denial of all allegations in 
the plaint whioh are not expressly admitted; 

JT, re 2' no evidence th »* the testator'had no 
debts. The list of assets filed ahowa that a large 
sum was due to the testator frofa various people! 
Paragraph (6) of the plaint and para, do) of the 
written statement would' shew that Bs 8800 Was 
received from the purchaser Mr. Alt>. Hough ton! 
and it is likely that the sum was received about 
Tth January 1899 when the obnveyanoe wai exea 
fluted. There is no evidence whether' the other 
sums due from the persons darned in the'pet?: 
-tion for probate were realised And if sd, when! 
N6 inventory or account which Vag Yequired to 
be fiUd under 8. 8i7,-’8uooe38lon^ot f by'the ex«i 
•<jatrix, hag been prodaoed, ^ j ?j 

M*} The tostimentary expenses *voald be. 4 

**Z 7 . l Afs ° “• The ' hjAtkisl 
i»nP, 4yabl0 UDder *^«H«Jd tHe^&ib& 
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thereto.” The deed then goes on to state that as 
the debts have beoome pressing, and there was 
no money in the hands of Mrs. Bredee the exe- 
cutrix, th3 latter applied as such exeoutrix to 
the mortgagee "for a loan to her as such exeou¬ 
trix of the sum of Rupees six thousand upon 
security of the said house and premises No. 19 
Canal Street” and "the said mortgagor for her¬ 
self and as personal representative" of the said 
deceased testator, granted, conveyed, transferred 
and assigned to the mortgagee, his heirs, repre¬ 
sentatives and assigns the said house and pre¬ 
mises NO. 19, Canal Street, on the terms and 
conditions mentioned, the due date of payment 
was fixed for 9th August 1903. The reoital of 
consideration Bhews oash payment of the same. 

[SO] The deed of further charge, Ex. 0, fol¬ 
lowed about 3 months later and is dated 3rd 
December 1901. It incorporates similar reoitals 
and states that the loan taken under the deed of 
mortgage, Ex. B, proved insufficient to pay the 
debts incurred by Mrs. Bredee for the purposes 
reoited in Ex. B. The consideration is recited to 


have been paid in cash. 

[ 31 ] The deed of release of the equity of re¬ 
demption by Mrs. Bredee, Ex. B, is dated 7th 
August 1903. It contains reoitals similar to those 
in the mortgage deed Ex. A, the consideration is 
Re. 10 . 937 - 0 - 6 , being the sum total of rs. 7769-0-6, 
due on the mortgage and further oharge, Rs. 1668 
being the amount of principal and interest due on 
a promissory note dated 28th April 1902 executed 
by Mrs. Bredee, and Rs. 1600 in cash. 

[32] The learned Subordinate Judge held that 
the reoitals in the deeds of mortgage and further 
charge had not been shown to be untrue. As re¬ 
gards the deed of release the learned _ Subordi¬ 
nate Judge was of opinion that the plaintiff bad 
not shewn that the sum of Rs. 1000 borrowed on 
a pronote was not taken for purposesother tban 
administration. The learned Subordinate Judge 
held that all these transactions were entered into 

in due course of administration of tbe esta e and 
were binding on the plaintiffe-,and their interests 

were affeoted thereby. 

[ 33 ] In order to deal with the contentions 

raised on behalf of the appellant, we have to 
consider the extent of the power of disposal 
enioved by an exeoutor at the relevant dates. 
The law was at that date, contained in S. 269, 
Succession Act (x [10] of 1865). The section 
rractioally corresponds to B. 307 of the present 
Succession Act, XXXIX [39] of 1926. In the pte- 
8 ent case, the will and oodioil do not impose 
any restriction on the powers of the executors. 
The Aot gives the exeoutor powers at least as 
extensive as those enjoyed by executor in 
England before 1926: Gitaram De v. Narendra 
Krishna De, 60 oal, 39.4 :(a.i.b.( 20) 193.3 cal. 429). 


[34] The principle why exeoutors are vested 
with such large powers was stated by Lord 
Thurlow in Scott v. Tyler, 2 Dick 726: 

"It is of great oomequance that do rale should be 
laid down here whioh may imnede executors in their 
administration or render their disposition of the testa¬ 
tor’s effects unsafe or uncertain to the purchaser, his 
title is complete by sale and delivery what becomes of 
the price is of no conoern to him.” 

[35] The alienee from an exeoutor who is act- 
ing as suoh has a right to infer that the latter is 
acting fairly. The foot that the alienation does 
not purport to be made for administrative pur¬ 
poses does not affect his title. The alienee is not 
bound to see to the application of the money 
The immunity is however lost when the alienee 
has notioe, aotual or omstruotive, of the title of 
other persons and of the fact that the executor is 
acting in breaoh of trust, or the alienation is 
made for purposes whioh the exeoutor has no 
power to do in the oourse of the administra¬ 
tion, Watkins v. Cheek, (1825) 2 Sim. k St. 199: 
(25 B. R 181). In Roper on Legaoies (4th Edn ), 
p. 447 , it is stated that the power of the exeou- 
tor does not extend to authorise him to sell or 
pledge the testator’s assets with a oreditor of 
his own, so as to prevent the persons interested 
in the tentative will from following them, for 
the law seems to say, as deolared by Lord Ken¬ 
yon "Let the exeoutors do their duty and let 
the authority cease when injustice begins.” 


[36l The extent of the executor’s (alienee's ?> 
duty to inquire ctme up for consideration fn 
the case of Sunil Kumar Kerr v. Sisir Kumar, 
67 I. A. 102: (A. I- R. (27) 1910 P. 0. 80) where 
the facts were shortly these: one Thakurdas 
Kerr carried on business as book-sellers and 
publishers under the name and style of R. Oam- 
bray & Co. He exeouted a will appointing his two 
sons as exeoutors and direoting them to carry 
on the business. The exeoutors proved the will 
after the testator's death. They later raised 
money on a mortgage. The mortgage bond did 
not shew that the money was in faot required for 
a new business to be started at Madras. The 
mortgagees sued upon the mortgage and obtaine 
a final deoree. Some of the sons of the exeoutors 
brought a suit for construction of the will, for ad- 
ministration and for declaration that the mort¬ 
gage deoree was not binding on the estate as the 
mortgage was taken for starting a new business. 
The deoree of dismissal of the suit was mam- 
tained by the Privy Council, their ***** 
observing that the transferee was noboundto- 
inquire beyond the will, on the ground that muob 
of the usefulness of the statutory p°wer conferred 
by S. 807 on exeoutors would be nullified if an 
extended duty of inquiry waB imposed on parties 
dealing with executors. 
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[37] Tested in the light of the above principles 
the question whioh arises with regard to the 
mortgage and the further charge is whether the 
expenses of repairs and improvements are ad- 
ministrative purposes for which executors can 
charge the estate. 

[SS] As already stated the transactions in 
questioa took place before the present Succes¬ 
sion Act (xsxtx [33] of 1925) came into force 
and are governed by the Indian Succession Aot 
X [10] of 1965. Ia the latter Act there was no 
section corresponding to S. 308 of Aotxxxix 

[39] of 1925 which defines the general powers of 
administration possessed by executors. 

[39] The expenses iaourred w6re for thorough 
repairs and substantial additions and altera¬ 
tions. The property was bequeathed to the exe¬ 
cutrix Mrs. Bredee for life with a remainder to 
the plain tiffs. Mr. Gupta first contends that in 
the absenoe of a covenant to repair contained 
in a will or a deed of transfer the liability to 
pay for the same rests as between the tenant 
for life and the remainderman in the formsr 
and the same rule applies to the case of impro- 
vements made by the life tenant. This may be 
conceded, Rowley v.Ginnever, (1897) 2 ch. 603 , 
Re Bailee’s settled Estate, (1928) 2 Oh. igs : (92 
L. J. ob. 329). 

[40] The further contention of Mr. Gapta 
that in administration of the estate, the executor 
has to follow the above rule and oinnot burden 
the remainder in any circumstances, cannot 
however, be accepted. 

[41] An exeoutor represents the estate and 
has, in ordinary course of management, power 
to effect necessary repairs and to effeot improve¬ 
ments whioh are reasonable and proper. For 
euoh purposes, he can charge the estate. 

[42] In Marguis oj Bute v. Rydar, (I68t) 
27 Oh. D. 196 where the trustees under the will 
of the plaintiffs father employed a large annual 
surplus of inoome to the payment of improve- 
inenta it waa observed that: 

* It they, tho trustees, bad raised the money by sale 

8 tt 86 ,' £ ey W ° aId h »r.t 0h * r8#d the corpus of the 
estate, that they were at libety to ohargr the estate 

5 *??.°* J 1 ® deputed, but there is olear authority for 
SfiW - 1? ns ease can the exercise by the trustees 
of their discretion afleot the rights of the pactlei Inter se.” 

[431 The above case has been followed in 
Ouchterlony v. Ouchterlony, 11 Mad. S 60 . 

[44] In Williams on Executors Edn. 12 vol 1 
part in, Book 1 , p. 682, the law is thus stated-' 
“Preventative* may for purposes of ad- 
mlnUlration or daring a minority ol any benefioUry or 

S.irlhS eDC8 i ° 11 / e or nnlil the period of 

T' ,, eSeot f fltUin authorised improve¬ 
ments dpon any land vested In them as suoh." 

l46 < S J r 8{ale „ of the it is difficult 
to say that the alienee Narendra Nath Mukharji 


was not entitled to advance the morey for the 
purposes reoited. 

[ 47 ] There is nothing on the record to shew 
that the alienee had any notice of the fact that the 
repairs or improvements were unnecessary or 
that the sums alleged to be required for the 
purpose were inflated. The burden rests upon 
the person impeaching the validity of the trans¬ 
action to prove that the alienee had notice of 
the faot 3 Corser v. Cartwright, (1876) 7 H. l. 
731 : (45 L. j. ch. 605). The plaintiffs have fail¬ 
ed to discharge the burden in the present case. 
The mortgage and the deed of further charge are 
therefore binding on the plaintiff. 

[48] Coming to the deed of release ex. b, a 
part of the consideration consists of the dues on 
a promissory note. There is no evidence S 3 to 
purpose of the loan. The alienee was entitled to 
assume that it was duly inourred. Both as 
regards this sum and the additional cash con¬ 
sideration, the alienee could trust the person 
whom tbs testator bad trusted and appointed as 
eiecutrix. There is nothing to suggest that at 
the time the alienee had any notice that the 
money was borrowed for improper purposes. 

[ 49 ] If the moneys as aforesaid bad not been 
the subjeot of tho deed of release, different cod 
siderations might have arisen. In that case, the 
lender who could have only stood in the shoes 
of the exeoutor and rely on the latter’s indemnity 
would be required to prove that the loan was 
taken for administrative purposes or benefited 
the estate; Man indr a Ohindra v. Sudhir 
Krishna, 69 Cal. 216 : (a. i. R. ( 19 ) i 932 Ca | , S2 > 
Ihe position hero is different, as the exeontrix 
aoting as suoh exeouted a deed of release for con- 
Bideration as recited in the dsed of release. 
Geelaranee v. Narendra Krishna De 60 cal 
894 I (A. I. R. (20) 1933 Oal. 429). 

[ 60 ] We accordingly hold that the deed of 
release is also binding on the estate and passed 
the title of the plaintiff. 

[ 61 ] Mr Gupta also contended, as a subei. 
diary point that the assent of the exeoutors to 

w Vu ga ,° y “ U3t presumed from the 
faot that in the deed of mortgage, the executrix 

pur .P°. rt ® d f ,8 ° to mortgage her life-estate. 

6 a i“ CG 7 a9 made t0 S3< 8S2 ' 598, 336. 
Succession Act, and it was urged that assent of 

th t0 k the legaoie8 8honld inferred. 

, < ? I ae i kl0Q was not specifically put iQ 

38uo In Sun,l Kumar v. Sisir Kumar, w , A 

t' I : ' 1910 P ' 80) ‘ theic Lordships 

of the Judicial Committee were of opinion that 

the question of assent was one of fact and 

did not allow the point to be raised at that stage 

The assent required by the Aot may be g yeVi!' 

ml ^ iDferred ' lhe ^*™n£ 

made where the exeoutor has so acted as t! 
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involve ns a matter of necessary inference, his 
having done bo. The mere fact that an executor 
who is also a devisee, includes porperty of his 
own in the Becurity or gives Beourity for an 
originally unsecured advance is not sufficient to 
rebut the ordinary presumption that the money 
had been raised for administrative purposes. 
Barrow v. Griffith, (1834) 11 Jnr. (N. 8 .) 6 : 
(117 K. B. 783); Miles v. Durnford, (1852 ) 2 Ds. 
G. M. & G. 611 : (21 L J. oh. 667). 

[ 54 ] It is, therefore, not permissible to con¬ 
clude from the bare faot that the executrix 
purported also to convey his life estate, that the 
assent hal been given to the plaintiff’s legacies. 
This contention is also overruled. 

[ 65 l The third contention that the reoitals are 
illusory remains to b9 discussed. 

[66] In the plaint, the plaintiff alleged that 
Mrs. Bredee had a joint business in horses with 
one Inglis Harvey. The allegation was denied 
in the written statement. The alleged deed of 
partnership i9 not signed by Mrs. Bredee and ia 
undated. The only evidenoe is that of plain- 
tiff 1 who was at the time about 13 years old. 
The transaction took plaoe about 10 years ago. 
Plaintiff 1 is an interested witness. Oorrobora- 
tive evidenoe could have been produced but ba3 
not been produced. On the evidence of plain¬ 
tiff 1, the busine33 continued till 1939. Persons 
who carried on the business or who were custo¬ 
mers or neighbours could have been examined. 
The quiok march of events affords room for 
suspicion. But on the evidence as a whole, the 
oonolusion does not follow that the moneys were 
borrowed for the alleged horse business. The 
plaintiffs and their mother were on the plaintiff a 
evidence on good terms. The payment of oon- 
eidoration on the disputed transactions was not 

challenged. ....-• 

[67] Toe burden lay on the plaintiff to die- 

prove the falsity of the reoitals made in the old 
documents Iu our opinion, the third contention 
must also be negatived. The result, therefore, is 
that the appeal fail3 and must be dismissed. 

[681 In the facts and oiroumstanoes of the 
case, we direct that the parties do bear their 
own costa in this appeal. 

[69] Lahirt J.—I agree. 

Y ^ A ppCJtl dl3VU5. f -!(I. 

A. I. R (37) 1980 Caloutta 864 [ G . N. 211.] 

Roxburgh J. 

BajrangJal Jhunjhuntvalla — Petitioner v. 
Sm. Solaki Marwarini and another—Opposite 
Party. 

Civil Rule No. 223 of 1950, D/- 19th July 1950, from 
orders of 2nd Court Munsif, Asanaol, D/- 10th Febru¬ 
ary 1950 and 11th February 1950 respectively. 


Civil P. C. (1903), S. 143 — Extension of time for 
payment of costs in conditional orders. 

Where the Munsiff in relation to a proceeding under 
0. 9, R. 9 p&3se3 the following order: "That the Muc. 
oi9e be allowed on contest provisionally. The peti¬ 
tioners to pay Rs. 35 to the opposite party No. 1 by 10th 
February 1950, upon which the suit will be restored to 
file. In default, tbe Mtso. case shill stand dismissed," 
the order in question is not a complete final order. The 
order is, a3 it were, in two parts with a condition, and 
so long as the aotual order of dismissal has not operat* 
ed (i. e., before the expiry of the time), tbe Court has 
still 9ei9io of the case and haB jurisdiction to extend 
the time under S. 148. • - [Paras 1 & 5] 

Annotation : ('50 Com.) Civil P. C., S. 148, N. 5. 
Jagdish Ch. Chose — for Petitioner, 

Prasun Ch. Chose — tor Opposite Party. 

Order. — This is a rule against an order of 
the Muusiff of Asansol in relation to a proceed, 
ing under 0.9, R. 9, Civil P. 0. On 30th January 
1950. he passed the following order: 

“Thattbe miscellaneous case be allowed on contest pro¬ 
visionally. The petitioners to pay Bs. 85 to tbe opposite 
party No. 1 by 10th February 1950 upon wtaioh tbe 
suit will be restored to file. In default, the miscellaneous 
case shall stand dismissed." 

[2l Oa 10th February the petitioner in the 
miscellaneous oase asked for further time to 
deposit the amount of Bs. 36. This was refused, 
the order being, "the petitioner must pay the 
money to-day failing whioh the miscellaneous 
oa 3 e stands dismissed. The petition is rejeoted." 
Later on, on the same day the petitioner filed 
another petition asking for one day’s time only 
to deposit the money. The order is, "Heard 
pleader. The prayer is considered and time is 
allowed, lltb February 1950 for depositing tbe 
amount failing whioh the miscellaneous case 
shall stand dismissed,” in other words, after 
hearing the parties the Munsiff fioally granted 
one day’s extia time. He had seisin of the oase 
and, in fact, the parties were present and were 
heard on the question. . # 

(3l The petitioner here relies on the decision 
of Edgley J. in the ca3e of Muhammad Asraf 
Alt v. Nabijan Bili, 43 0. w. N. 417 :(a.LB. 
( 26 ) 1939 Cal. 59l) for a contention that the order of 
80th January here was a final order and could 
not be altered by the learned Munsiff exoept by 
way of formal review. It ie to be noted that in 
the case considered by Edgley J. the faota were 
that the application for extension of time waB 
made after the time had expired. It ia true that 
some of the reasonings of the learned Judge in 
support of his order would also oover a case 
such as the present were the application for 
extension of time was made before the expiry of 

ih \i) In my opinion, however, it ia clear from 
the order of 80th January that it was.mpu j® 
a provisional nature as the learned Mona iS 
himself expressed it. I do not think it can be 
said that he had entirely by hia order divested 
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himself of the power given under S. 148, Civil 
P. 0., to alter the form of hia provisional order, 
that is to say, to extend the time. On 10th 
February he first passed the order saying that 
the amount must be paid within that day and 
then finally allowed a day, each time repeating 
that on failure of deposit the suit will staud dis¬ 
missed. 

(5) Once the period has expired and the order 
of dismissal baB operated, then, dearly it can be 
said that whatever may be provided in 9.148, 
Civil P.0, after the suit has actually been 
dismissed the Court hae no juriediotion to alter 
the order of dismiesal except by way of formal 
[review. With great respeot, I think it is goiDg a 
'little too far to eay that orders in the form of 
the order passed by the Mun9iff here on 80th 
January are complete final orders. The orders 
are, as it were, in two parts with a condition 
and, in my opinion, so long as the aotual order 
of dismissal has not operated, the Court has 
'.till seisin of the case and has still jurisdiction 
to make use of the powers given under S. 148, to 
extend the time. No case has been cited before 
me in which it has been held that an applica¬ 
tion for extension of time made within time can¬ 
not be allowed. 

t6] The result is that this rale is discharged. 
I make no order as to costs. 

[7] I am asked to point out that the point 
raised in para. 5 of the petition to this Court 
has not been agitated here and is still open. 


V.B.B, 


Rule discharged. 


A, I. R, (37) 1930 Calcutta 963 [C. N. 212] 

Sen and Chundeb JJ. 

Jageswar Sow and others — Appellants v. 
The King. 

1950 iminal APPe °' N °’ 137 01 19l9 ‘ D ^‘ U,h 
Criminal P. C., (1898), Ss. 161, 16J and 418-Trial 
SffilSS? of sta,ement Jointly during Inv«- 

k^ 00 . “ S7 “,° l reoord any "foment at all bat 
U they obose to record any Btatement as important or 
necessary they are not to do so in a ‘boiled form* bat 

eao ^ aach witness so that the defence 
may use it in aooordanoe with S. lfl» 0 ! the Code 

«irdfid‘| h n er6 - 0r0 ’« r h ° Bta ‘T mt8 01 * he witnesses ware' 
reoorded in a joint form and not separately and nooony 

A h°°m “a'™' p - 0 • a “>■ »•« 

s. 8 Mukherjee — for Appellants. 

• Banerj*> — for the Crown. 

•nS?^ 8 * t S h ' 8 ia an ft PP eal agonal khe 
oonviation of the three appellants under 8. 3 o« 

wrfc u wad with s. 31 , Penal Code, and a Ban' 

-tenoe of eight yeare' rigorous imprisonment and 


further of the appellant Balalhadra Sow under 
S. S23, Penal Code, with rigorous imprisonment 
for three month?, the sentences to run concur¬ 
rently in his case. The verdict of the jury was 
unanimous and wa? accepted by the Additional 
Sessions Judge of Midnapero. 

[ 2 ] One Mahadeb Pal is said to have been 
attacked by the three appellants and others and 
euch injuries were iLflioted as subsequently re¬ 
sulted in his death. A first information report 
was made to the thana by a chowkidar which 
was entered in the general diary. Subsequently, 
another local man Janmanjay gave a further 
information and it appears that this was not 
rightly allowed to go in evidence in view of 
8. 162 , Criminal P, 0, as the police had already 
started investigation. It farther appears that 
when the Sab-Inepector came to the locality none 
of the witnesses who are alleged to have been 
eye-witnesses made any statement to him regard¬ 
ing any of these persona and it further appears 
that subsequently an explanation was asked for 
and obtained from them by the Sub Inepeotor. 
It appears that following the usual practice of a 
most objectionable nature these statements were 
taken down in what is called the ‘’boiled” form. 
Tfcere ia absolutely no justification for this sort 
of statements being recorded together. It has 
been made dear by the amendment of S. 161, 
Criminal P. C., that the police may not record any 
statement at all but if they choose to record any 
statemenfcasimportant or necessary they are not 
to do so in a boiled form but separately under 
eaoh BUch witness so that the defence may use it 
in accordance with a. 162 of the Code. This hae 
been repeatedly pointed out by this Court and ia 
still being pointed out without, it appears, much 
effeot. There is absolutely no justification for 
flouting the Legislature and the Courte by the 
police authorities. The evidence of the Sub- 
Inepeotor Santoah Kumar Manshi, prosecution 
Witness No. 16, is that he has done this under 
instructions received from his superior officer?. 
Nothing can be more astounding than this and 
one oannot but too severely oondemn suoh in¬ 
structions being given contrary to the letter and 
the spirit of the Code. It further appoara that 
as these statements were said to have been in a 
boiled form and a9 it was considered that the 
defence would not be entitled to suoh statement?, 
proper materials could not be placed before the 
Judge and the jury. In view of the order we are 
going to pass it will not be at all proper for us 
o express any opinion on the merits of the case 
and so we refrain from doing so. 

[8] We think it is necessary in the interests 
of justice that this cage should go back and 
copies of all the eo called “boiled” statements of 
the witnesses should be supplied to the defenoe 
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|from the Polica Diary and the case should ba 
retried under S. 304, Penal Cede. 

[4] The question of bail of the accused per- 
sons will be at the discretion of the Sessions 
Judge. 

Co) The appeal is allowed. The conviction 
and the sentences are set aside and the case is 
sent back for retrial in the light of the observa¬ 
tions made above. 

[6] Sen J—I agree. 

D.R R. Appeal allowed. 


A. I. R. (37) 1950 Calcutta 566 [C. N. 213.] 

Das Gupta and Guha JJ. 

Sekandar A!i — Plainti/f —Petitioner v. 
Joy Chand SeraoQi and others—Defendants— 
Opposite Party. 

Civil Revn. No. 226 of 1917, D/ 1st September 1949, 
against order cf Sub-J., Murshidabad, D/- 22nd Janu¬ 
ary 1946. 

(a) Civil P. C. (1908), 0.6, R. 17—Suit for posses¬ 
sion against certain person — Amendment seeking 
some other person to be brought on record as 
being in possession. 

Ordinarily, when a suit is brought against certain 
person', ter obtaining possession ot certain lands said 
to be in possession of such persons and it is later found 
that another person is in possession of some of the pro¬ 
perties, it is necessary and proper that such person 
should be brought on the record. It will, however, ba 
unreasonable to grant such a prayer for bringing him 
on the record if at the time the prayer is made, the 
relief as against him is barred by limitation. 

(Para 61 

Annotation : ('44 Com ) C. P. 0., 0. 6, R. 17, N. 10. 

(b) Civil P. C. (1908), O. 6, R. 17— Suit under 
O. 21, R. 103, Civil P. C. — Prayer for redemption 
-Amendment - Civil P. C. (1908), O. 21, R. 103- 
Limitation Act (1908), Art. 11 A. 

It is not correot to say that because a suit has been 
brought by a party under the provisions of O. 21, 
R. 103, Civil P. C. nothing else except the relief which 
is mentioned in B. 103 can be Included in such a suit. 
Thus a prayer for redemption and possession of the pro¬ 
perty mortgaged can be included in such a suit. Where 
such a 3uit as originally instituted is brought within one 
year from the dateot the order under O. 21, R. 101, but 
the prayer for amendment, whereby a person, who after 
the institution of suit obtains possession of the pro¬ 
perty In suit, is sought to be brought on record is made 
at a time when the period of one year is already pas¬ 
sed, the relief against such person i3 not barred by 
limitation and consequently, the amendment should be 
allowed. 8 and 10] 

Annotation: ('44-Com.) C. P. O., 0. 6, B. 17, N. 19; 
0.21, R. 103, N 1 and 5; (’42-Com.) Lim. Act, Art. 

11-A, N. 10. 

A. D. Mukherju -for Petitioner. 

Rabindra Nath Bhaltacliarjya— 

for Opposite Party. 

Ramendra Mohan Majumdar— 

for the Deputy Registrar. 

Order. — This rule is directed against an 
order of the learned Subordinate Judge of 
Murahidabad rejecting an application for amend- 
ment of a plaint. As originally filed on 28 th 


A. LB. 

August 1945, the plaint asked for a declaration 
of title to certain properties and for redemption 
of mortgage as regards certain other properties 
and for delivery of khas possession of all these 
properties. For an appreciation of the nature 
of the alteration sought to be made by the 
amendment whioh was prajed for but rejected, 
it is recessary to mention certain faota which 
led up to this present litigation. 

( 2 ] All the properties in suit belonged origi- 
nally to two persons, Eakub and Ebrahim. On 
20th March 1923 they executed a karbarr.ama 
charging the properties of schedule kha ot the 
plaint whioh included four items out of the ka 
schedule properties, in favour of opposite party l 
and the predecessor of the opposite parties 2 to 5. 
On 28 th June 1926, one of these persons viz., 
Ebrahim executed a mortgage bond in favour 
of the present petitioner’s son in respect of 
eix items of the ka properties whioh inoluded two 
out of the four items mentioned in sohedule kha. 
On 9th March 1931, Eakub executed another mort¬ 
gage bond in favour of the petitionee in respect 
of four items of properties of which two were 
covered by tb6 karbarnama bond in favour of the 
opposite parties. On 26 th April 1933, the opposite 
party 1 and the predecessor of opposite parties 
2 to 6 brought a suit to enforce the mortgage 
created by the kirbarnama against the mort- 
gagors without impleading the puisne mort¬ 
gagees. They obtained a deoree and in execution 
of the decree for sale purchased the properties 
covered by the karbarnama, The entire decretal 
dues were however not satisfied by the 6ale and 
they applied for and obtained a personal deoree 
against the mortgagors and in execution of the 
same purchased on 4th July 1912 the properties 
not covered by the karbarnama. On this date, 
viz., 4th July 1912, there were pending before 
the Court two suits, one by the petitioner, the 
other by his son to enforce the mortgages given 
by Eakub and Ebrahim. Both the suits were 
brought in the year 1933. The final deorees were 
obtained on 21st April 1913. In exeoation of 
these final decrees tho petitioner purchased the 
properties whioh had been mortgaged by the 
two mortgages of 28th June 1926 and 9th March 
1931. The petitioner thereafter obtained posses¬ 
sion of these properties which he had purchased, 
which inoluded some of the properties of whic 
the opposite parteis had obtained possession in 
execution of the mortgage deoree obtained by 
them. The opposite party 1 filed an applica¬ 
tion under 0. 21, B. 100, Civil P. 0. alleging that 
he was in possession when on 25th August ml. 
he was dispossessed by delivery of possession, 
and applied to be put into possession. This ap¬ 
plication succeeded and an order was passed on 
27th March 1945, to the effeot that the opposite 



1950 Sekandar Ali v. 

parly mu3t be put in possession of these pro- 
perties. 

[3] It was this success of the opposite party 1 
which compelled the present petitioner to come 
to the Court and filed the suit, as already 
mentioned, on 28th Augast 1946. In that suit, 
as already mentioned, he, in addition to hie 
prayer for declaration of his right, also made a 
prayer for redemption of the mortgage. In the 
meantime the original owners of the properties, 
Eakub and Ebrahim, filed applications under 
s. 37A, Bengal Agricultural Debtors Aot, for 
netting aside the sale and for restoration of pos¬ 
session of the properties that were purchased by 
the opposite parties in execution of the original 
mortgage deoree and the subsequent personal 
decree. This application succeeded and an order 
for restoration of possession in favour of Eakub 
and Ebrahim has been passed. It has bsen 
stated before us that the order in favour of 
Eakub and Ebrahim was later set aside by the 
District Judge act'mg under s. 40A, Bengal 
Agricultural Debtors Act, and that an applioa- 
tion against the District Judge’s order is now 
pending in this Court. 

[4] The petitioner base9 his claim to add 
Eakub and Ebrahim as defendants in his suit 
on this faot that they have been restored to 
possession. Obviously, his prayer for possession 
as against the opposite parties beoomes infruo- 
tuous if theee opposite parties had in the mean- 
time been relieved of their possession. It is in 
these ciroumatance3 that the petitioner made the 
application for amendment of the plaint. There¬ 
in he has stated these facts as regards restoration 
of possession in favour of Eakub and Ebrahim 
and has prayed that to avoid future trouble, 
these persons viz., Eakub and Ebrahim should 
also be added as defendants in the suit, and a 
prayer be added that the plaintiffs get khas 
possession of the land on eviotion of the defen. 
dants from all the suit lands. 

t6l There oan be no doubt as regards the 
necessity from the plaintive.’ point of view of 
adding these persons who had v J>btained posses- 
sion of some of the lands and asking-for relief 
against them. The point whioh the Court-has 
to oonsider in deoiding whether to grant or 
reject an application for amendment of this 
nature is whether the nature of the suit is 
substantially changed by this amendment. The 
learned Subordinate Judge has held that the 
nature of the suit will certainly be obanged if 
the prayer for amendment of the plaint be 
allowed. Unfortunately bo haa not given his 
reasons for thia conclusion. He has also men. 
tioned that tha Bait had beoome more than one 
year old at the time this application waa moved 
and that he was not inclined to entertain the 
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prayer at such a late stage. Aooordingly he 
rejected the prayer for amendment. 

[6] Ordinarily, when a suit is brought against 
certain persons, A, B and o for obtaining 
possession of certain lands said to be in posses¬ 
sion of such persons and it i3 later found that 
another person D is in possession of some of the 
properties, it is necessary ani proper that D 
should be brought on the record. It will how¬ 
ever be unreasonable to grant such a prayer for 
bringing D on the record if at the time the 
prayer i3 made, the relief as against D i3 barrel 
by limitation. 

[7] Mr. Bhattacharjya on behalf of the oppo. 
site party contends that this being a suit under 
the provisions of o. 21 , R. 103, Civil P. C., has 
to be brought within one year from the date of 
the order under R. 101. The suit, as originally 
instituted, was brought within this date. But 
the prayer for amendment is made at a time 
when the period of one year has already pasEed. 
His contention is that the plaintiff's relief as 
against Eakab and Ebrahim is barred by 
limitation. 

[8] I do not think that it is oorreot to say 
that because a suit has been brought by a party 
under the provisions of o. 21 , R. 103, Civil P. 0. 
nothing else except the relief whioh is mentioned 
iu B. 103 oau be inoluded in suob a suit. In the 
present case, as already mentioned, a prayer for 
redemption has been asked for though alearly 
relief for redemption is not one of the matters 
referred to in R. 103. If Eakub and Ebrahim 
had been the persons in whose favour the order 
under o. 21, R. 100 had been passed, I would 
have agreed with the learned advocate for the 
opposite party that the suit as against them 
should also be brought within the period of one 
year. I am unable to see that the prayer as 
against them is of the nature contemplated in 
R. 103 of 0. 21 , Civil P. C., and consequently 
I oannot agree that the relief as against these 
persons is barred by limitation on aooount of 
the suit not being brought within one year after 
the order was passed in favour of certain other 
persone under R. 101 of o. 21 , Civil P. 0. 

I^ Mr. Bhattaoharjya contends that the very 
tact that ihtj now sought for is not of the 
nature contemplated in B. 103, justifies a con¬ 
clusion that the nature of the suit will be altered 
substantially if these persons are added as par¬ 
ties and relief sought against them. With thia 
we are unable to agree. The relief whioh the 
plaintiff has sought is substantially for delivery 
of possession to him of certain lands on deolara- 
tion of his title. The fact that some persona 
other than the original defendants are now found 
to be in possession of certain of the lands haa 
necessitated the addition of auoh other pBtsona 
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in tbe category of defendants and thfl seeking 
of relief for recovery of possession as against 
them. To refuse this amendment and to drive 
the plaintiff to have recourse to the Courts by a 
separate suit will he, in my opinion, to enoourage 
unnecessary multiplication of suits against which 
the Courts hive alwaye set their faces. 

[10] On consideration of all these circumstances 
we are of opinion that there will ba no such sab. 
Btantiil alteration of tbe nature of the suit by 
the amendment which will justify tbe Court in 
rejecting the prayer for amendment. Accord¬ 
ingly we set aside tbe order passed by the 
learned Subordinate Judge and order that the 
plaint be amended as sought for. 

till The rule is accordingly made absolute 
but there will be no order as to obets. 

v.R.u. Buie made absolute. 


A. I. R. (37) 1950 Calcutta 568 [C. M. 214.] 
R. P. Mookerjee and K. C. Ohunder JJ. 

Ohewarchand Bampuria — Plaintiff-Peti- 
tioncr y. Shiv j Jute Bailing Ltd.—Defendant- 
Opposite Party. 

Civil Rulo No. (561 of 1919, D/- 18-11-1949, against 
order of Sm. C. G. J., Calcutta, D/- 31-1-1919. 

(a) Arbitration Act (1910), Sa. 34 and 39 (l) (v)- 
Interfercnce in appeal or revision. 

No donbt the making of an order staying proceedings 
is a matter largely in tbe discretion of the Court, but 
when a strong case is made, not only haa the Coprf of 
appeal or the Court sitting in revision jorisdlotion to 
interfere but ought to do so. [Para 8] 

Annotation : {’46-Man.l Arbitration Aot, 8. -84, 
N. 11, 8. 89, N. 1. 

(b) Arbitration Act (1940), S. 34 (l)i- Action Jn 
relation to contract—Suit wholly based on tort— 
Stay, ii can be granted. 

An action is not to ba considered to be in relation to 
and In connootioo with a contract merely because it is 
shown that if there bad never been any oontraot there 
would not have been any cause of aotion. What the 
Court is to look into ia what the aubetanoe of the 
plaint ie but not how the .claim ia framed. If the 
cause of aotion on which the claim is btsed ia_ an in¬ 
dependent ono which does notarise on the contract or 
ia in relation to the oontraot, (t is idle to suggest that 
merely because at some earlier stage there was oontraot 
and, not giving the history of the case, some reference 
has to be made to a previous contract, It cannot be said 
Id every euoh case that it ia in aome way or other rela¬ 
ted to the oontraot. [Para 6] 

■ Whether In a case the dispute arises out of the con¬ 
tract or is in relation, to tbe oontraot or not must 
depend on the particular facta .of each case, [Para 7] 

Thus where tho cause of aotion in a suit for damages 

for wrongful conversion of goods is based wholly upon 

tort and tort alone wbioh haB got no conneotion direct 
or indirect with the contract which provides for refe¬ 
rence to arbitration of any dispute arising out of or iu 
any way relating to the contract and the reftrohop to 
the contract is only a link in the story io show how 
the goods came to be in the possession of the- defen¬ 
dants and the olaim ii not baaed fn any way or related 


to the contract itself, the suit oannot.-be ptayed under 
S 34. iPaniTJ 

Annotation : (’46-Man.) Arbitration Act, S. 84, 

N. 16. : 1C ? : : • ^ 

Bala i Chand Mukherjie—lor Petitioner. 

Bijoy Bhise-tot Opposite Party. 

R. P. Mookherjee J. — This is an applica¬ 
tion in revision against an order of the learned 
Judge, Presidency Small Cause Court, Calcutta, 
stating a suit under S- 34, Arbitration Act. 

[2l Tbe plaintiff's case as made in tbe plaint 
is that tbe defendant company had entered into- 
a oontraot with tbe plaintiff on 28th February 
1945, for tbe purchase of a oertain quantity of 
jite at Rs. 16-14-0 per mannd. Againet the said 
oontraot the plaintiff bad delivered some quan¬ 
tity of jnte out of wbioh tbe defendabt company 
had rejected 28 bales on 14th May 1946 and called 
upon tbe plaintiff to remove tbe eame from the 
defendant's oustody. After tbe receipt of the 
aforesaid letter, tbe plaintiff repeatedly attempt¬ 
ed to obtain delivery of the said 38 bales of jute- 
but on some pretext or other the bales were not 
delivered, Ultimately, on 29th October 1946, the 
plaintiff wrote to the defendant company again 
requesting it to return the said bales. The defen. 
dant oompany bad not delivered tbe bales. The 
plaintiff accordingly filed tbe present suit to 
reoover from the defendant company the value 
Of tbe said bales at the market rate of R9. 84 
per mined as ruling on or about 80 th oatober 
1940 . when tbe defendant refused to deliver "ae- 
damages for wrongful conversion of the goods 
as per bill'eubmitted to them.” Before filing tbe 
written Statement, tbe defendant made an appli¬ 
cation under 8. 84, Arbitration Aot, and relied 
upon the following provision as contained in tbe 

contract between the parties S 

“Any dispute whatsoever arising out of or In any way 
relating to this contract or to its construction or fulfil¬ 
ment or payment between the parties hereto and 
whether arising before or alter tbe date of expiration of 
tbis oontraot will be referred to the arbitration of twa 
persons, one to be appointed by each party.'.' 

Before the learned Judge, it was contended on 
behalf of the plaintiff that tbe present olaim was 
neither one arising', out of or in any way relating: 
to the contract but the learned Judge held that 
tbe dispute which gavq rise to the suit WPS onn- 
entirely relating to tbe oontraot in which the 
arbitration olause appears. In this view, be 
allowed the defendant’s prayer and stayed the 
suit sine die. It is against this order thafcthe- 
present rule has been obtained. : - ■ ■■ 

[8] On behalf of the defendant opposite party, 
it is contended .that the order-passed by the 
learned Judge is in the exeroise of a discretion 
allowed under Fi 8 4c Arbitration Aot, a«d this 
Court ought not to interfere ; ip the MtQfr.ot 
that discretion by the Qonrt below* Na 400 bt.we ( 
making of an order stay ing proceedings jb a JPnNerb 
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: largely in the diecretion of the Court, but when 
a Btrong case is made not only bad the Court of 
appeal or the Court Bitting in revision jurisdic¬ 
tion to interfere but ought to do eo. In the 
.present ease, only if it can be shown, a3 is con- 
, tended by the plaintiff, that the dispute is notone 
whioh arises out of or is in any way related to 
the contract then it must be held that the learned 
, Judge had no jurisdiction to stay the suit under 
. 0 . 84, Arbitration Act. It is therefore necessary 
.to ascertain whether the arbitration clausa is 
.really attracted on the pleadings of the present 
oase., 

i [4] If we examine the faots of the present 
case, it will appear that when the quantity of jute 
,was delivered, by the plaintiff to the defendant 
|that aot was in the performance of the terms of 
.the contract. The rejection of a portion of the 
quantity so delivered ae not being of the requir- 
,ed quality wae also without doubt in relation to 
the OQntract itself. After the plaintiff had been 
requested to take delivery of the rejected jute, 
that quantity of jute from that moment belong¬ 
ed to .the plaintiff, and the defendant had no 
right, whatever to retain possession of that quae- 
ply of? jut©. If th© defendant doeq not deliver 
the jute ivbiqh he was bound to do afier the jute 
had beep rejected,. the cause of actiob which 
prises is .not baaed upon, any provision.in the 
pontraot at all but on the alleged , act of the 
defendant in retaining possession .of goods whioh 
the^efendppt bad hot right,to doi, 

; fjie,cause of aotion as laid in the plaint 

u stated to have arisen on 29th Ootober,l846 when 
the, d^fendapt ia , alleged to, have wrongfully 
refused to return the paid bales. The cause of 
action is not laid on the rejection, of tho jute far 
less on the delivery whioh had been effected pre- 
Viqusly uhder the cont^aofc itself. No provisions 
Contained in the contr^ot' arp required to be 
Interpreted or ^Ven referred to And 1 the Court is 
fao^equired, ou.^he pl4int as filed, td oonaider 
of the terms oontainei in the 'contract. 

[ 0 ] An notion is not to'be donaidered to be in 

irelation to and in ponneotion with* ft contraot 
merely beoause it is ehoWm Wat if there'had 
Inev6r. been any contraot there 1 W.ould'iiot have 
any. oause of aotion there'Vould never 

99Mhe«>pn ^n.'eaflllr 'rf jeotion of 

tUBXUva21 hlSffi 

rorattdm v; <Louu Drefus and Go- Ltd kq 

V^V 1 * s - 

of the pJaick ia bnt nothowr the olaim is framed. 

If "the ; Close --tit action -on- which the Alaim is 


based ia an independent one which does not arise 
ou the contract or is in relation to tho contract, 
il ia idle to suggest that merely because at some 
earlier stage thore was a contract and, not giving 
the history of the case, some reference ha3 to be 
made to a previous contract, it cannot be said iD 
every such casa that it is in some way or other 
related to the contract. Reliance however was 
placed by the learned advocate on behalf of the 
opposite party on Woolf v. Collis Removal 
Service, (1919) l i£. b. 11 . A3 observed by Lord 
Asquith, the breach in this particular case on 
whioh the cause of action was based was princi¬ 
pally one cf neglect in the performance cf the 
contract itself. Under the contraot, a party was 
bound to take due oare of the different items of 
furniture and if such articles bad beeu removed 
to an undesirable place and no proper care bad 
beeu taken during the period the goods were so 
stored there, it is the failure of the party to take 
due care of those articles whioh they were bound 
to do under the contract. Ia thiB vkw of the 
reading of the contraot, the Court of appeal 
Game to the corolusion that oven though the suit 
was technically framed in tort there is a auffici- 
ently eloee oonneoiion between the claim as 
made and the transaction as under the contract 
to bring the <pl$im within the arbitration clause. 
It was. further observed that claima which were 
entirely unrelated to the transaction covered by 
the contraot would no doubt be excluded. The 
olaim in that oase was' held to be one which 
Oame within the arbitratiqa.'Qlause as having 
arisen though not direotiy JmtV least indirectly 
.under the oontract. 

[?] Whether in a oaee the dispute ariees out 
pf the contraot or is in relation 1 to, tie contraot 
pt not must depend on the particular faots of 
eaoh oase. .The ifaots of the caBe now.before us 
however do not make it possible to attraot 
^be^speoisl reasons given by tlje Court of appeal 
in Woolf v. CdUisRemoval Service, ( 1918 .J. k. b. 
H) (supra). The oauee of action in this oase is 
based wholly upon tort and tort alone which has 
got no connection direct or indireot with the 
qqntraok itself. Ab 'indicated already, the refer, 
enoe to the contraqt is only a l,hfc in,the story 
to show bow the goodB came to he in the poaeea- 
eron of the' defendants and the olaim is riot based 
|n any p ,y or related to the (jontraot it^e|f.’ 

^ [pLThie rule is aopopdingly • made; absolute 
with oosts and the order for stay as directed by 
the Judge must be vacated.! i \ \ -, , •. ... . 

[8], fiel the reopcda.be.equt 4qw,nflo that tho 
prpoeedinga may continue aooor^ibg. to jaW," 

i y<BjB^»f L I r I .'V. 1 1 

*• ‘- 1 C ' ; 11 *’ ' • >1.1 'U' lj r V li i j JM** 
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A. I. R (37) 1950 Caloutta 570 (C. N. 215.] 
Harries C. J. and Chattebjee J. 
Jhajharia Brothers Ltd. — Applicant v. 
Ccmmssiontr of Income-tax, West Bengal 

— Besponderd . 

Income-tax Reference No. 2 of 1949, D/- 26th August 

1919. 

(a) Income tax Act (1922), S. 12A — Submission 
of declaration. 

The submission of a declaration &3 specified in 
S. 12A is a condition precedent to the managing agents 
claiming that they are chargeable only on the share to 
which they are entitled under the particular agreement. 

[Para 8) 

Annotation : ('46-Man ) Income-tax Act, S. 12A 
N. 1. 

(b) Income-tax Act (1922), Ss. 10 (2) (xv) and 
12A-Payments out oi commission to other parties 

— Payments constituting expenditure laid out for 
managing agency business —Conditions prescribed 
in S. 12A, if should be satisfied. 

Section 10 id a general enactment with regard to all 
businesses. Seotion 12A makes certain speoific enact¬ 
ment with regard to a special kind of business the 
managing agency of a company. Henoe the special or 
particular enactment should be operative and should 
be considered a9 an exception to the general rule. 
Therefore, S. 10 (2) (xv) and 8. 12A should be read 
together and the proper construction i3 that if the 
managing agents of a company claim that they should 
not be made liable to pay taxes on the total amount of 
the managing agency commission, then they must 
satisfy the cooditiong prescribed In S. 12A although it 
may be that the payments made to the other parties 
constituted expenditure actually laid out or made 
wholly for the purpose of the managing agency business 
or 6olely for the purpose of earning the managing 
agenoy commission. [Para 12) 

Annotation : ('46-Man.) Income tax Act, S. 10, 
N. 13 ; S. 12A N. 1. 

(c) Interpretation of statutes-Avoiding repug¬ 
nancy, 

A statute should be read as a whole and that cons¬ 
truction should be made of all the parts together, and 
not of one part or section only by itself. Each section 
should be brought into play and that construction 
should be put which does net make one section repug¬ 
nant to another. • [Para 13] 

Annotation : ('44-Com') Civil P. G., Pre. N. 7 Pt. 4. 

(d) Income-tax Act (1922), S. 12A — Object of 
action. 

It is not always correot to eay that a payment the 
making of which is conditional on profits being earned 
cannot properly be described as an expenditure incurred 
for the purpose of earning suoh profits. Section 12A 
was introduced in order to remove all doubt9 on this 
point. Further the seotion has been introduced to 
safeguard the revenues of the country and in order to 
avoid possible evasion of the tax by some kind of proht 
sharing arrangement. [Parai 18 and IS] 

Annotation : ('46 Man.) Income-tax Act, S. 12A, 
N. 1. 

Q. P. Kar and Sun-l Kumar Biswas — 

for Applicant. 

Dr. S. K. Oupta and J. G. Pal—for Respondent. 
Chattorjee J.—The question referred to thi3 
Court by the appellate tribunal is as follows : 

“Whether in the faots and oircumstances of the oase 
the tribunal was right in holding that the non-compli¬ 


ance by the assesses with the provision of 3 . 12 A 
disentitled him from.claiming the deduction of Rs. 32,685 
in question and is assessable under the provision of 
8 . 10 of the same Act.” 


[ 2 ] The applioant is the managing agent of 
Radha Krishna Sugar Mills Ltd. Its income is 
mainly from the managing agency commission 
which it received from the mill. The Radha 
Kr'sbna Sugar Mills Ltd., was floated by a num- 
ber of persons: Radha Krishna Jajharia who was 
karta of a joint Hindu family, Qobardhandasthe 
Shroff and Joy Doyal Kasaria. It is stated that 
there was an agreement between these parlies 
to sharo the managing agency commission pay. 
able by the Radha Krishna Sugar Mills Ltd. 
Later on, both Joy Doyal and Gobardbandas as. 
signed their respective Ebares of the managing 
agency commission to Bhartia & Co. and Rai 
Bahadur Mingturam Tapuria. During the year 
of account, payments were made to the parties 
in terms of the agreement and they amounted to 
RS. 32,685 and the details are set out in the state- 
ment of case. 

[3] The payments were no doubt made by the 
managing agents out of the commission whioh 
the company reoeived from the mills and they 
were proved by vouchers. Bat no declaration 
ehowing the proportion in whioh the commis¬ 
sion was shared under 8. 12A, Income-tax Aot, 
was tiled before the Inoome.tax Officer. It is 
further stated that the parties concerned were 
approaohed by the applioant to make the requir- 
ed declaration, but they refused to do so on va¬ 
rious grounds. What those grounds are it is not 
stated. However, no declaration was filed before 
the taxing authorities and the Income-tax Offi¬ 
cer refused to apportion the payments amongst 
the parties for separate assessments. 

[4] On appeal the Assistant Commissioner 
upheld the decision of the Inoome-tax Offioer 
and the tribunal has also taken the Eame view. 
However, the Commissioner of Inoome-tax did 
not oppose a reference to this Court and that is 
why the question aforesaid was referred to us 


our opinion. 

5 ] Section 12A, Inoome-tax Act, was inlro- 
ed in the year 19E9 after the judgment of 
Judicial Committee in Tala Hydro Electrio 
ncies, Ltd., Bombay v. Cmmssunur oj 
ome tax, Bombay Presidency <t Aden ,, 64 
4. 215 : (1937) 5 I. T- R- 202 *. (A. I. B. IW 
r P. O. 189). That S. 12A is in the following 


fhere a managing agent of a 
r an agreement made for adequate ooneiderauon w 

i managing agenoy comlssion with .* .4? 
Eg, the said agent and the said party or part « anau 
declaration showing the proportton In whbh sue 

oisslon is shared between them, and onprwftoW* 

faction of the Inoome-Ux Offioer of the faoU oonta n 
such declaration suoh agent and eaoh suoh p y 
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shall be chargeable only on the share to which saeh 
agent or party h entitled under the agreement.” 

[6) Section 12 A was introduced partly to 
counteract the decision of the Judicial Commit¬ 
tee in Tata Hydro EUctric case , 64 I. a. 215 : 
(.4. i. R. ( 24 ) 1937 P. c. 139), and also to remove 
doubt3 with reference to the application of a. 10 
(2) (xv), laoome-tax Act. It is often difficult to 
determine whether a particular payment repre¬ 
sented by a share of profits has been made in 
order to earn such profits or whether it wa3 
really a distribution of the profits. Oundaram’s 
Law of Income-tax' 6th Edn. p. 723). 

[7] The wording of S. 12 a shows that it is 
only applicable to tfce managing agents of com¬ 
panies. There are certain conditions clearly 
prescribed by that S. (l) there must bean agree¬ 
ment to share the commission with a third party 
or parties; ( 2 ) that agreement must be for ade¬ 
quate consideration; (3) the managing agent 
must file a declaration showing the details of 
such profit-sharing; and (*) the Income tax 
Officer must be satisfied as to the faots contained 
in that declaration. 


[8] Having regard to the clear language of 
that section there is no escape from the conclu¬ 
sion thaMhe submission of a declaration as 
jspecified in that section is a condition precedent 
;to the managing agents claiming that they are 
jcbargeable only on the share to which they 
are entitled under the particular agreement. 

[9] Learned counsel appearing for the assea- 
SQ83 hag drawn our attention to s. 10 ( 2 ) (xv), 
Income-tax Act. Section 10 deals with the profits 
or gains of business, profession or vocation and 
sub-s. ( 2 ) specifies certain allowances which have 
got to bs taken into account in computing suoh 
profits or gains. Under sub-cl. (15) an allowanoe 
permissible in respect of 

‘any expenditure (not being In the nature of capital 
expenditure or perional expenses of the aggeasee) laid 
out or expended wholly and exclusively for the purpose 
of Buoh business, profession or vocation. 


[ 10 ] Mr. Ear contends that if we take the sub¬ 
mission of a declaration aa a oondition precedent 
to hi B olients getting relief nnder s. 12A be can 
still apart from that section get the identical 
relief by virtue of sub-cl. do) of s. 10 ( 2 ). 

[Ul I must, ho waver/point out that there ia 
no finding of the tribunal that the expenditure 
m question waa laid out or expended wholly or 
exclusively for the purpose of the managing 
agenoy business. In the abHence of suoh finding 
” 19 ‘“possible for ua to entertain the point. 
But Mr. Ear oontenda that having regard to the 
finding by the tribunal that the payments were 
made by the managing agents out ol the manag- 
mg agenoy commission to the four persona 
named therein and that they were proved by 
vouohers, we ought to infer that hia olients 


satisfied the conditions prescribed in sub cl. (15). 
Difficulty often exists in decidicg whether a 
particular payment or expenditure ia allowable 
(or the purpose of income-tax. 

[12] In my view, s. 10 (2) (xv) and S. 12A 
should be read (ogeiherand the proper construc¬ 
tion is that if the managing agent of a company 
claim that they should not be made liable to pay 
taxes on the total amount of the managing 
agency commission, then they must satisfy the 
conditions prescribed in 8. 12A, although it may 
be that the payments made to the other parties 
constituted expenditure actually laid out or 
made wholly for the purpose o( the managing 
agency business or solely for the purpose of 
earning the managing agency commission. In 
my opinion the two sections can be reconciled. 
Section 10 is a general enactment with regard^ 
to all businesses, Sestion 12A makes certain 1 
speoific enaotment with regard to a special 
kind of basines3 the managing agenoy of a com- 1 
pany. Hence the special or particular enactment 
should be operative and should be considered as 
an exception to the general rule. 

[13] In Muthu Chettiar v. Meenakshisunda- 
ram Ayyar, 47 0. L. J. 183 : (A. I. R. (15) 1928 
P. 0 . 35) Lord Atkinson pointed cut that every 
part of a document should be brought into no¬ 
tion in order to colleot from the whole one uni¬ 
form and consistent sense. His Lordship cited 
a judgment of Lord Ellenborough wherein it 
waa observed that the intention of the parties 
should be collected from the whole context of 
the instrument eo as to make one entire and 
consistent construction of the whole document. 
The same principle is applicable to the con¬ 
struction of a statute. A statute should be read as 
a whole, and it is an established rule that con¬ 
struction should be made of all the parts to¬ 
gether, and not of one part or section only by 
itself. Each seotion should be brought into play 
and that construction should be put which does 
not make one seotion repugnant to another. 

[14] .Mr. Ear has referral ns to a number of 
cases including Commissioner of Income tax, 
Bombay v. Tata Sons Ltd., A. I. r. (J6) 1939 
Bom. 283 : (1939-7 I. T. R. 196 : 183 I. 0. 780). In 
that case the assesseeB who were the managing 
agents of a oompany were entitled to receive a 
commission based on profits with a certain 
salary per year not depending upon profits. -In 
a certain year the company waa urgently in 
need of funds and therefore, they prooured a 
loan from a third person in order to finance the 
company. An agreement in respect of the pay. 
ment of that loan was entered into between the 
company, the assessee and the lender and it 
was provided that the assessee should give and 
assign to the lender a certain share in the 00 m- 
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mission which the former might be entitled to 
receive from tbe company. 

[15] The question arose aa to whether in 
assessing the income of the assessee the amount 
of commission paid to tbe lender should be 
omitted. Beaumont C. J., and Rangnebar J. held 
that the agreement between the assesses, the 
company and the lender operated as an assign, 
ment of the share of the income which the 
assesses was entitled to receive from the com- 
paDy. Therefore, that part of the asses3ee’a 
income which was assigned to the lender no 
longer formed part of the assessee’s income and 
could not therefore be assessed as such. In any 
event, the payment of share of commission to 
the lender was, in a commercial sense, an ex¬ 
penditure inourred Bolely for the purpose of 
earning profits or gains in the conduct of the 
agency business and, therefore, it should be ex¬ 
cluded in computing the assessee'a income aa 
the managing agent of the company. In hia 
judgment, tbe learned Chief Justice referred to 
Pondicherry Ry. Co. Ltd. v. Income-tax Com¬ 
missioner, 58 I A. 239 : (A. I. R. (18) 1931 P. 0. 
165) aa also the case of Tata Hydro-Electric 
Agencies, 64 I. a. 215 : (A. I. R. (24) 1937 P. 0. 
139) and the later case of tbe Judicial Commit¬ 
tee, India Radio and Cable Communications 
Co. Ltd. v. Commissioner of Income-tax, 
Bombay Presidency and Aden, J. L. R. 1937 
Rom. 591 : 1937-5 I.T.B. 270 : (A. I. R. (24) 1937 
P. C. 189). 

[ 16 ] The significant faot is that this case dealt 
with assessment of income tax during the period 
prior to 1939 when S. 12A was not on the statute 
book. Managing agents who are paid commis¬ 
sion on the profits of a company often enter 
into agreements with third parties who lend 
them moneys or render some other services 
promising to give the latter a certain proportion 
of the commission. The Bjmbay High Court 
had held in the case of Tata Hydro-Electric 
Agencies Ltd. v. Commissioner of Income lax, 
Bombay, 1935-4 LT.R. 92 and in Commr. of In¬ 
come-tax, Bombay v. Macdonald Jl Co., 1931-3 
I.T.B. 469 : (A I.B. (22) 1935 Bom. 197) that the 
managing agents were not entitled to deduct in 
computing their income the ehare of the com- 
mission whioh was paid to the other parties on 
the ground that the euma paid to each third 
parties represented portions of the profits and 
were not really expenditure for earning profits. 
The Judicial Committee in the Tata Hydro- 
Electric case, 64 I.A. 215 : (A.I.B. (24) 1937 P.O. 
199) pointed out that this principle wa9 not 
applicable to snoh oases. In the Tata case the 
commission paid by the managing agents was 
held to be not a profit or gain but it was an item 
or factor in the computation of the a9«33ee’s 
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profits or gains. It is not always oorrect to say 
that a payment the making of which is oondi 
tional on profits being earned cannot properly 
bs described as an expenditure inourred for the 
purpose of earniDg such profits. See The Indian 
Radio Case, 1937-5 i t R. 270 : (a i.r. ( 24 ) 1937 
P.O. 189). Section ISA was introduced in order 
to remove all doubts on thy point and the sec¬ 
tion provides the means by which each of the 
recipients of the managing agency commission 
may be charged only on the share whioh he 
actually received and, if he fulfils the conditions 
mentioned in that seotion, he may olaim sepa¬ 
rate assessment on his individual share. 

[17] Lsarned counsel for the assessee has 
urged that even if he does not fulfil ibe condi¬ 
tions prescribed by S. 12A he oan still ignore tbe 
same and come under S. 10 ( 2 ) (xv). To put 
that construction would be to make S. 12A illu¬ 
sory. That section applies to tbe managing 
agents of a company in every case where there 
is an agreement for sharing the managing 
agecoy commission. If such an agreement for 
sharing of commission brings the assessee under 
8. 10 (2) (xv) the statute now sayB that if an 
an assesses wants to be charged only for the 
amount he ha9 aotually received out of the total 
managirg agency commission, then he mast file 
a declaration and prove the faots stated in tbe 
declaration to tbe satisfaction of the taxing 
authorities. 

[18] Dr. Gupta has drawn our attention'to a 
printed form of declaration to be made under 
the provisions of 8.12A, Income-tax Act, 1922, 
in respaot of managing agency commission. 
That seems to be in accord with what i3 pres¬ 
cribed in S. 12A and it has got to be sigaed by 
the managing agents as well by the person or 
persons sharing the managing agenoy commis¬ 
sion. This section haa been introduced to safe¬ 
guard the revenues of the country and in order 
to avoid possible evasion of the tax by Eome 
kind of profit eharing arrangement. If the 
agreement is bona fide, there ought not to w 
any difficulty in getting suoh declaration signed 
by all the parties. 

[ 13 ] Whether a particular agreement wrings 
an assessee within cl. (15) of 8. 10 ( 2 ) wi 
depend upon the faots of each case. But if tbera 
is an agreement whereby the remuneration of a 
managing agent of a oompany is being shared 
by eome other parties, then the managing agenc 
should fulfil the conditions prescribed in 8. HA 
in order to get relief or deduction under the 
statute. 

[20] Therefore the answer to the question 
formulated in the statement of case must te in 
the affirmative. The tribunal was right in hold¬ 
ing that the non-compliance with the provisions* 
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of 8. ISA disentitled the assesses from claiming 
the deduction asked for. 

[sil The Income-tax authorities are entitled 
to their 003ta of this reference. Certified for two 
counsel. 

[ssl Harries C. J. —I agree. 

v.R-B. Reference answered. 


A. I. R. (37) 1930 Calcutta 573 fC. N. 216.] 

Harbies C. J. and Bose J. 

Superintendent and Legal Affairs, on behalf 
of the State of West Bengal — Apptl'aiit 7 . 
Kunjalal Gadia—Respondent 
Govt. Appeal No. 4 of 1950, D/- 25th July 1950. 
(a) Bengal Foodgralns Control Order (1945), 
Cls. 2 (c), 3 (1) and 10 (1) — Powdered rice il food- 
grain—Possession of, without permit or licence. 

Powdered rice is not 'fosdgrftin' within the meaning 
of the word in Cl. 2 (c) of the Order, and. therefore, 
possession of large quantity of powdered rice without 
a permit or lioenoe is not contrary to the Order and, 
therefore, not an offence under S. 7, Essential Supplies 
Aot, 1940, unless it is established that the aocusad 
ground the rise Into piwder becanse his possession 
before the grinding would be possession of husked rice. 
... „ . „ , (Paras 2, 17 and 18] 

' b > Bengal Foodgrains Control Order ( 1945 ), 
Cl. 2 (c) — ‘By-product* if means only product. 

Tho Court magi pregame that words used io a statute 
or an ordor made andor a statute are ased in their 
ordinary Sense, and it is very rarely a Coart will hold 
that a word in a statute is used as meaning sornolhing 
ootirely different from Its ordinary grammatical mean¬ 
ing. The word ‘byproduct' In Cl. 2 (o) cannot be 
construed ai product only becanse by-produot is a 
secondary prodnot prodnoed incidentally in the course 
of the prod notion of some other commodity whloh is 
the primary objeot of the prooess or manufacture. 

rr q t t u [Paras 13 and 16 ] 

N . K. Sen—for Appellant. 

S. S. Mukherji with Kizhore Prosad Mookerji 
„ • - - —to* Respondent. 

Harries C.J.—This iaan appeal preferred by 
tbe Superintendent and Remembrancer of Legal 
Affairs on bahalf of the State of West Bengal 
from an order of a learned Sessions Judge 
allowing an appeal from a learned Magistrate 
of the 1st Class who had con7ioled the respon¬ 
dent of an offence under S. 7, Essential Supplies 
Aot, read with tbe Bsngal Foodgrains Control 
Order, 1945. Tho appellants contend that the 
7iew of the learned Sessions Judge as to the 
meaning of the word ‘foodgrain’ in the- Bengal 
Foodgrains Control Order, 19*5, is erroneous 
and, therefore, the order of acquittal should be 
set aside. 

• 

la] The facts of the oaae oan be yery shortly 
z™ a3 follows : In the yery early morning of 
S9th April 1949. the respondent and others were 
seen loading a lorry in the village of Borhat 
near the town of Burdwan. A oonatable inter. 


fered and eyentnally the produce whiob was 
being loaded on to the lorry was seized aDd it 
is said that a yery large quantity of rice flour 
and broken rice was taken possession of by the 
authorities. The respondent and others were 
then prosecuted in the Court of a learned Magis- 
trate for an offence of being in possession or 
storing ill mds. 16 srs. of rice without a permit 
or license as required by the Bengal Foodgrains 
Control Order, 1945, and in panioular ol. 3 (l) 
and ol. 10 (t) of that order. BeiDg in possession 
of this large quantity of rice without a permit 
was held by the learned Magistrate to be con. 
trary to the order and, therefore, an offenoe - 
under 9. 1 , Essential Supplies Aot, 1946, had 
been committed. The respondent was accord- 
ingly convicted under that seotion and sentenced 
to six months rigorous imprisonment. The rioe 
seized was ordered to be forfeited or confiscated. 

[3] The respondent preferred an appeal to 
the Court of the Sessions Judge who held that 
what was seized by the police was not 'rice' as 
that terms is used in the Bsngal Foodgrains 
Control Order, 1915- That bsing so, the order 
in the opinion of the Sessions Judge did Dot 
apply and, therefore, no offence under 8. 7 , 
Essential Supplies Act, had besn committed. 
The learned Sessions Judge, therefore, allowed 
the appeal, set aside the conviction and sentence 
and acquitted the respondent. Tt is from that 
order that the present appeal has been preferred. 


14] Mr. Sen, the Deputy Legal Remom- 
brancer, on behalf of the State has contended 
that the view of the learned Sessions Judge was 
dearly erroneous. The learned Jndge was of 
opinion that what the witnesses' described as 
powdered rioe was not foodgrain within the 
Bengal Foodgrains Control Order and there- 
fore no permit was required for its possession. 
Mr. Sen has contended that powdered rico is 
dearly rice and therefore this large quantity could 
not be validly possessed without a permit. 

(5l "Foodgrain" is defined in ol. 2 (o), Bengal 
Foodgrains Control Order, 1945. in the follow- 
ing terma : 

of lho commodities specified 
in Soh. 1 to thig Order or any bye-prodnot theroof, 
and includes any other commodity wbloh tho Pro-- 
vinoia Government may from time to time deolare 
by notiffeatlop in the Official Ghetto, to be a con^ 
m>dity to which this order applies." 

[6] Sohednle 1 to the Order sets out six 
commodities whiob fall within the term "food- 
grain” and they are : 

(pidd *>' W R,ce busked, (3) 
Wheat and Wheat Pcoduots (inoluding Atla. Maida 

Sojt, Ua*a and Bran). (4) Rahar, (5) Mienr, (0) Gram’ 
any variety, inoluding filling." V ' U ” m ' 

(7J It will be seen that a distinction appears 
to have bean drawn between rioe and wheat. - 
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Both wheat and wheat produots are foodgraiD, 
but only rice in the husk and rice husked are 
foodgrain. Rice products are not included in 
the term “foodgrain”. That seemB to have been 
deliberate. 

f8l Mr. Sen has oont9nded that what was 
seized in this lorry whioh was being loaded at 
the instance of the respondent was rice husked. 
But it is dear from the evidence that what was 
seized was rice which had been processed, that 
is, rice whioh had been powdered deliberately and 
not aooidentally. The most important witness 
on this aspect of the oase is Amulya Bhatta- 
charji, who was an Assistant Sub Inspector of 
Police attaohed to the Burdwan police station. 
He describes what was seized as a truck load of 
powdered rice-24 bags containing powdered rice 
looking like flour and 27 bags containing 
powdered rice looking like suji. His description 
makes it clear that all the produce whioh was 
seized was powdered rice, though some of it bad 
been reduced to a finer powder than the re¬ 
mainder. The Sub-Inspector uses the terms 
‘ powdered rice,” that is, rice whioh has been 
powdered and indeed it seems to have baen 
conceded throughout these proceedings in the 
Courts below that the rice was rice whioh had 
been deliberately powdered and soma of it reduced 
to a fine powder and the remainder to a rougher 
powder. 

[9] The question arises whether this rice 
powder can be regarded as 'foodgrain' as that 
term is used in tbe Bengal Foodgrains Control 
Order. The suggestion is that it is husked rice, 
but clearly that is not so. What is said to be 
foodgrain is either unhusked or husked rice. 
Unhusked rice is of course paddy. Nobody can 
suggest that this powdered rice can be described 
as paddy. Husked rice is rice grain after the 
outer covering has been removed. The term 
'husked rice’ is used to mean the grains of rice 
from which the outer covering has been removed 
and the grain in many oases polished. The 
term ‘busked rice' cannot in my view be appro¬ 
priately used to desoribe a powder whether of a 
fine or of a rougher texture. Husked rice can 
only mean rice grain from whioh the outer 
ooverlng or coverings have been removed. 

[10] I think it could be truly said that 
powdered rice is a rice produot because it is 
produced from rice by the simple process of 
grinding. The sohedule, as I have said, inoludes 
in the term 'foodgrain' not only wheat but 
wheat pcoduots and the schedules shows that 
Atta and Suji are wheat produots within the 
meaning of that Order. Atta and Suji are really 
grains of wheat ground and powdered down and 
if Atta and Suji oannot be regarded as wheat, 
but only as wheat produots, it appears to me to 


follow that this powdered rice could not be 
regarded as husked rice but only as a rice 
produot. Unfortunately however, rice products 
are not included in the word 'foodgrain' and as 
I have said earlier it would appear that the 
omission is deliberate. That being so, it is I 
tbiDk quite impossible to hold that what wa3 
eeized was husked rice and therefore covered by 
the order. 

[ll] Mr. Sen then contended that if what 
was seized could not be described as husked 
rice it could be described as a by-product of 
rice. As I have said earlier the term 'foodgrain' 
a3 used in the Order means not only the commo¬ 
dities specified in Scb. l, but any by-products of 
thosa commodities. Mr. Sen has contended that 
powdered rice can be rightly regarded as a 
by-product of husked rioe. 


[19] The word ''by-product” is a oommon 
English word and is defined in Murray’d English 
Dictionary as “a secondary product; a substance 
of more or less value obtained in the course of 
aspeoific process, though not its primary object.” 
If what is obtained in a process is the primary 
objeot it is a product. If what is obtained is 
subsidiary to the commodity which is the primary 
objeot of the process, then what is obtained is a 
by.produot. For example, coal tar is obtained 
in the manufacture of ooal gas; the primary 
objeot of the activities of a gas works company 
is the production of coal ga9 for lighting and 
heating. But in producing the coal gas large 
quantities of coal tar are produced. It is pro¬ 
duced incidentally to the manufacture of the 
main objeot of tbe enterprise; and that being so, 
it is koown as a by-produot. Similarly, in the 
manufacture of petrol from orude oil a number 
of other very useful commodities are produced. 
Their production is subsidiary to ths main objeot 
of the process, namely, tbe production of petrol 
and that being so, they are rightly referred to 
as by-products. 


:i 3 ] Can it be said that powdered rice, whe- 
r the powder be of a very fine or a rougher 
ture, is a by-product of hnsked rioe ? This 
vdered rice i 3 not produoed incidentally in 
production or manufacture of something 
5 . It is produced by grinding grains of husked 
s. It could, I think, well be desonbed as a 
iduct of rice, but it could not bo described as 
jy.produot; that is, as a secondary product) 
iduoed in the course of the production of some 
ier commodity whioh is the primary objao o 
process or manufacture. It seems to m 
ite dear that the word 'by-produot is quite 
,ppropriate to desoribe what is only ri 
vdered or crushed and reduoed into the form 
fine or rougher flour. 
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ri4] Mr. Sen ba9 pointed out that ‘byproduct’ 
is used in a very wide sense. On 1st February 
1950, an amendment of the definition of the 
word ‘foodgrain’ in the Bengal Foodgrains 
Control Order, 1915, was notified in the gazette. 
The notification is in these terms : 

“In ol. (c) o( Para 2 of the said order after the word3 
'any by-produot thereof insert the words and brackets 
(eicepting muri and chira)”. 

[15] The effeofc of thi3 amendment was to 
exclude muri and chira from the meaning of 
the word ' by-product” and Mr. Sen has rightly 
pointed out that neither muri nor ohira complies 
with the definition of the word ‘‘by-produot’’. 
Muri is nothing more than fried or baked rice 
and chira is rioe crushed and fried. Neither 
muri nor chira is produced incidentally in the 
oourse of the production of some primary com¬ 
modity. Muri and ohira a-e made by frying or 
crushing and frying rice. They may well be 
products of rice or husked rice, but they oin 
never bo regarded as by.produots. It seems to 
me quite clear that whoever drafted this amend¬ 
ment had not a dear idea of the dictionary 
meaning, and indeed, the ordinary aooepted 
meaning of the word "by-produot.” Nobody 
ordinarily would desoribe muri and ohira as by¬ 
products of rice; nevertheless in the amendment 
the suggestion is that they are. Mr. Sen has 
contended that as the draftsman of this ammd- 
ment appeared to think that muri and ohira 
were by-products of rioe, we ought to hold that 
what was meant in d. (c) of Para. 2, Bengal 
Foodgrains Control Order, 1915 , was not a by- 
produot but a produot. In short, we ought to 
read the definition of 'foodgrain’ as meaning 
"any of the commcdities specified in Soh. l to 
this order or any produots thereof.” 

[ 16 ] The Court must presume that words used 
in a statute or an order made under a statute 
are used in tbeir ordinary eenss, aad it is very 
rarely a Court will holi that a word in a statute 
is used as meaning somsthing entirely different 
from Its ordinary grammatical meaning. We 
should bs very loath to oonstrue the word ‘by¬ 
product’ as meaning only ‘produot’. But it 
seems to me that the order itself makes it quite 
impossible for any Court to oonstrue the word 
by-produot’ as meaning 'produot’ only. As I 
have said earlier, the commodities specified in 
Boh. l as being ’foodgrain’ are not only rioa but 
wheat and wheat produots. It is therefore dear 
that wheat produots are treated as something 
entirely different from by.produots of wheat. If 
the word by-product’ iu cl. a (c) of the Order 
Bimply meant produots, then the words "and 
wheat produots (iooluding Atta, Maida, Suji 
Bawa and Bran)' woald have found no place in 
sob. l of the order. The draftsman of the 


order clearly drew a sharp distinction between 
produots and by-prolucts and we cannot give 
the word 'by-product' in the order a different 
meaning because it appears to have been mis- 
uuderstocd by the draftsman of the amendment. 
Ia my view by.produots are eomsthing quite 
different from produots and whatever we regard 
pawdered rice to be, we cm never regard it as 
a by-product of rice. To be a by-product of rice 
it would have to be produced, incidentally to the 
manufacture of some other commodity, from 
rice, the manufacture of which other commodity 
wA3 the primary objeot of the process. In my 
view this powdered rice cannot be regarded as 
a by-product of either husked or unhusked rice. 

[17] As this powdered rice is neither unhus¬ 
ked or husked rice nor a by-product of either of 
them the commodity does not come within the 
definition of the word 'foodgrain' in ol. 2 ( 0 ) of 
the Bengal Foodgrams Control Order, 1945 , and 
therefore no permit for possession of the large 
quantity seized was necessary. The view of the 
learned Sassiona Judge that no offence was 
committed was right and therefore the appeal 
must fail. 

[181 It was suggested by my learned brother 
in argumont that the respondent could be oon-l 
vioted if it was established that he ground the 
rice into powder because his possession before 1 
the grinding would be possession of busked rice; 
unfortunately, however, there is no evidence upon 
which we could bold that he produced the rice 
powder. There was evidence that there was some 
machinery on the respondents premises but no 
evidence that it was maobinery for grinding rice. 
Further no one spoke to grinding operations by 
the respondent. That being eo, we cannot hold 
that the respondent was in possession of hnsked 
rioe before grinding. 

(19) I appreciate that tbs view that we are 
bound to take is technical. There seams to be no 
reason at all why powdered rice wbiob is food 
just as muoh as husked rice should not come 
within the order. However, the order creates 
criminal offences and before a man oan be con¬ 
victed it must be dearly shown that his conduct 
amounts to an offenoe under the statute or order 
under which he is proseouted. As, by what would 
appear to ba an error of drafting, the order was 
not drafted in suoh a manner as to cover pow- 
dered rioe, the possession of the same oannot be 
an offence. That being so, the respondent could 
not be oonvioted. The remedy lies in an amend¬ 
ment of the definition of the word ’foodgrain’ in 

S °^9oV T bu i W ‘ th ,?■ we ace not concerned. 

[ 20 ) In the result this appeal is dismissed and 

the order of aoquittal ia confirmed. The pow- 
dared rioe seized must be returned to the res 
pondent forthwith. rea * 
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[ 2 l] The respondent will be discharged from 
his bail and bis bail bond is oancelled. 

[92] Bose J—I agree; 

G.M.J. > Appeal dismissed. 

A. I. R. (37) 1950 Calcutta 576 (C.N. 217.f 
, Q. N. Das and Gdha JJ. 

Mohanlal Sewlal, a Firm — Petitioner v. 
Prolodh Krishna Shome—Opposite Party. 

Civil Rale No. 257 of 1949, D/- 19-7-1949. I 

(a) Civil P. C. (1908), O. 3, R. 4 — Appointment 

oi pleader in land acquisition proceedings — Sub¬ 
sequent reference'arising therefrom — Services of 
pleader wherther come to end on disposal of the 
reference (Quare.) [Para 4] 

Annotation: (’44 Com.) Civil P. C., 0. 3. B. 4 N. 17. 

(b) Civil P. C. (1908), O. 3, R. 4 — Appointment 
oi another lawyer without discharging previous 
lawyer—Duty oi Court. 

Before the Ceurt grants tbe leave to discharge a 
lawyer the Court la entitled to make suitable provisions 
for the paym»nt of the sums dae to the outgoing 
pleader in respeot of the service rendered by him and 
in respsot of the costs incurred by him on behalf of 
his client. It is not open to a client as a subterfuge 
to engage another lawyer without formally ditcharglog 
the previous lawyer and without arranging for pay- [ 
ment of the auma due to him. [Para 0] 

Henoe whore a person in whose favour an award of i 
companaation in land acquisition proceedings has been • 
made, engages another lawyer for withdrawing the 
compensation money from the Court without terminat¬ 
ing the services of his previous lawyer, tha Court msy 
allow the new lawyer to withdraw the same provided 
a audio.ent portion thereof ia retained in Court in - 
order to cover the claim for ooata whioh the previous 
lawyer may establish against the client. [Para 6] 

Annotation: (’44-Com.) Civil P. C , 0. 8, B. 4, N. 16. 

Chandra Sekhar Sen and Kamjit ifukherji 

■ c . — for Petitlonor. 

Panehanon Ghosh; Sudhanshu Kumar Sen and 
Ranajit Ghosh — for Opposite Party. 

Order.—This Rule was obtained by the peti- 
tioner against an order of the President of the 
Tribunal refusing the application of the petitioner 
for withdrawal of the money lying before him 
through another advooate. The faots as they 
appear on reoord are vecy unfortanate. 

[g] Mr. Bbome was engaged by the petitioner 
as an advocate in connection with an aoqnisi- r 
tion case pending before the Collector. A oertain 
sum was awarded by the Collector and a refe. / 
rence was filed through Mr. Bhome. The reference 
succeeded in part. Thereafter it appears dis¬ 
putes arose between Mr. Shome and the petitioner 
as regards tbe payment of the aumsdue to Mr. 
Shome as his fees for tbe work done by him in 
the acquisition oase and in the reference case. 
The petitioner engaged another lawyer to with, 
draw the compensation money awarded to him 
which was lying before the President of the 
Tribunal. Mr. Bhome made an application for 
payment to him of the sum3 which he olaimedj 


on account of his fees and coats. This applloa- 
tion wa 3 Dejected by the President of the Tribnoali 
by his order dated 7th January 1949. Mr. 8 homei 
has not moved this Court in revision against' 
the order of the President of the Tribunal re - 1 
fusing his prayer for payment of the sums due 
to him out of the money lying with the Presi¬ 
dent. The petitioner, as we have said, has moved 
this Court in revision. 

[3l Mr. Ben, appsaring for tbe petitioner, 
ra'ses two points: in the first place, he contends J 
that the servioe of Mr. Bhome came to an end ' 
with the disposal'of the reference oase and as I 
such he is no longer the advocate entitled tq r 
appear on behalf of the petitioner. 

[4] It is hot necessary to express any fiaal' 
opinion on this point. It seems to us that prim a 
facia Mr. Shome did not oease to be tbe advo¬ 
cate entitled to adt 'on behalf of the petitioner 
the moment the reference oase was disposed of, 1 

[ 5 ] The eeobnd - contention raised by Mr. Sen l 

is that even if Mr. Shome is still the advocate 
entitled to appear on behalf of the petitioner, 
there is no bar to the petitioner engaging another | 
lawyer fob Withdrawing the money lying before; 
the President of the Tribunal. r (;1 

[ 6 ] Mr. Ghosh, appearing on behalf of the 
opposite party, has referred us tc two derisions , 1 
one in the case of Radhika Debs v, Ramasray' 
Prasad, 9 Pat. 865 : (a. I. B (i 8 ) 1931 pat. 137),; 
and the other in Pankaj Kumar v. Sudhir 
Kumar, 37 c. w. ». 993: (i‘.1. B. (ai) 1934 oal. 
58 ). It is true that before the Court grants the 
leave to discharge a lawyer under o. 3, R. 4, 
Civil P. 0., the Court is entitled to make suit¬ 
able provisions for the payment of the sums due , 
to the outgoing pleader in respeot of the service 
rendered by him and in respeot of the costs' 
incurred by him on behalf of his client. We also 
agree with Mr. Ghosh that as a subterfuge 1 ! 
the petitioner cannot engage another lawyer 
without formally discharging the previous law-' 
yer and without arranging for payment of the 
sam 3 due to him. Toe sum alleged to be due to 
Mr. 8 home on his bill submitted to the petitioner 
amounts to Rs. 1,924. Mr. Ghosh further states' 
that oertain additional costs have been incurred 
by Mr. Goosh for contesting certain proceedings' 
consequent on the application for withdrawal o 
the money through another lawyer. The P*0- 
priety of the bill, or of the additional expenses 
so incurred is a matter whioh has to be deoided 
in appropriate proceedings. We think the rights 
of i Mr. Bhome will be amply safeguarded if we 
direot that out of the compensation money lying 
with the president, a sain-of Rs. 1.700 be retained 
in Court till the disposal of the legal proceeding 
whioh the opposite party may be ‘J*™ 
take to recover the snm3 doe to him f Dorn the 
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petitioner. These proceedings should be filed 
'wilbin three months from date. If no such pro¬ 
ceedings are filed, the sum of Rs. 17CO will also 
be paid out to the petitioner. The balance of the 
compensation money which is lying with the 
President may be allowed to be withdrawn by 
the lawyer which the petitioner ha3 already 
engaged or some other lawyer which the peti¬ 
tioner may choose to engage, provided be hag 
the required authority to withdraw such money. 

[7] The rule h disposed of on the aforesaid 


terms. 


[$] There will be no order as to coats. 

Order accordingly . 

A. I. B. (87) 1950 Caloutta 577 [C. N. 218 .] 

Banerjee J. 

Judhisthir Chandra Adah and another— 

Petitioners v. P. R. Mukherjee and another _ 

Opposite Party. 

?, r '?L D A 1 Civil jDri ^ioHon Matter No.31 of 
lviit, D/- 4*11-1949. 

( a) Incliistrial Disputes Act (XIV [14] of 1947), 
Trih, ? (4, - A 'J',‘ rd -Modification oi - Power 

nullitica'tiori-Iv«^idUy! Cat * 0rl re,ros P ectJve 
An award uodrtr the Industrial Disputes Act. 1947 
2 . 5 h 6 : 1948 few. for one year, declared 
„ tb “‘ 8 , COrt ® 1 ? rale of dearnoss allowance 
•roald come into force from January 1947 n v a »nK 

3 fi nt ; w K ard , datfld , 20 - 5 - 1949 «*• SwSl .5«j waj 

modified by declaring this term inoperative. In an 
application to set aside the latter award it was enn 

* tb ? G0 ° lenli °n waa not right &9 it over* 
the ,act ‘hough the award of 15*8 1948 

WSttt- lk ° ™ k * 

s 

.h. T . b :cr. d „r'"',t X'ii’X'S •» a - ^ 

o° a !“. , “;,',ta‘ w “' d wk “ h *“ to*b°.' H X 

AC Sir Mr‘% EiSi!}'a£S2 1% ftMUawrJ 

“iSf-SS!Hi"-— 
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f3] There was a long standing dispute be¬ 
tween respondent 2 SDd its wo/kmea tvh ch waa 
referred for adjudication to respondent l noder 
the Industrial Disputes Aoc, who made an 
award oo 15-5-1948. Tne Government by its 
order dated 55-5-1948, deolared it to b« binding 

od the parties for one year from the dais of the 
order. 

U) By the award, the Tribunal directed 
inter alia, that the workmen should be paid 
dearness allowance at a certain rate aDd that 
"the new eeile of dearness allowance would 
come into force from January 1947 . . 

f5l By a subsequent order dated 10-10.1948 
the local Government in exercise of the powers 
conferred on it by tbe proviso of s. 19 ( 3 ) 
referred tbe award to resuondeut 1 who waa 
constituted a Tribunal, for a deoision in respect 
of matters referred to in the proviso. 

[ 6 l Tbe order is as follows ; 

'‘Giveromeiu of We=t Bengal 
Commerce, Labour & Industries Department 

Labour. 

No. 2762 Lab. dated 10-8.1049. 

ORDER 

i ; b ri in '5 Jo, ! ri * 1 dispute arose between Messrs 

the.r workmen represented by .be Bengal Q* “ ^ 

mSTSIV?* . \ Facl0ry Workera Union S 

Motiail St., Calcutta and on a tofereoce of tbe said 

dispute to a Tribunal, an award was made thereon h. 
the said Tribunal which was published in the Ca entZ 
Gaz-tte dated 3-6 1948 under Order Ko IBM ?2 k* 
dated 25-5-19-48. 16S0 

Met! IS?*•?«« 

cutta the Provmoal Government ooD»id*ra thaYtbere 
have been materia) changes in the 0 i„>nm O L 1 lh6re 
which th« said award was baaed. DC09 0a 

And whereas it is expedient that th* 

8^. stes. 1 !:, Sir 1 °° dbm «*2 

by N tb W e ‘JrTv'rto“ub M3? o!l9°ot 

iz^ ot 01 "AWfita 

« The Tribanalso constituted framed certain 

ibbubs. 

[8] It was contended on behalf of the Union 
wh-oh represented the workmen before he 
Tribunal that it had no jnrisdiotton to adjndf 

efflntT a- ,93ae8 ' Th8 tr,banal oot give 

effect to this contention, with the result tha? 2 

application wae made to this Court f or .%S 

^2l° rttri °: briDgbs °P lhe coords of the 
prooeedtngs before the tribnnal to this Court 

and for quaahtng the same. I dismissed the 
application on the ground that if 
Tb, Tribunal JfE]**,' 

“•* •» «wd in , hsM wo™ 9 3 
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as per award dated 15-5 1948 shall cease to be in 
operation and the award is amended and modified 
accordingly." 

This is the award which is sought to be eet 
aside. 

[9] On behalf of the respondent, it was con- 
tended that the award of 15-5-194S bad ceased 
to be effective after 25-5-1949 and, therefore, the 
modification of the award made by the award 
of 20-6 1949 could not afffcOt the interest of the 
petitioner. Therefore, this Court should not 
make an order which is of no benefit to the 
petitioner. This contention, I do not think, is 
right. It overlooks the fact that though the 
award of 15-5-1948 had become ineffective by 
the passing of time, the rights flowing therefrom 
have not been wiped out. The award directed 
payment of certain dearness allowance which, 
if not paid, oreated a debt in favour of the 
workmen, and it wai binding debt. The award 
binds the parties in the same way, as if the 
terms were agreed between them. In my view, 
the payment of this debt can be enforced by a 
oivil suit. It is a fallacy to say that the penalty 
olause it the Act bars euoh a euit. See Couch 
V. Steel, (1854) 3 El- & Bl. 402 : (23 L.J Q.B. 12'), 
Stmmond's case, (l92l) 1 K.B. 616 : (90 l.j.k.B. 
609) and Standard Vacuum Oil Co. v. Avehno 
D'Souza. 1916 Labour Gazette 331). The peti¬ 
tioners, therefore, are entitled to make the 
application. 

[10l The nest question is whether the tribu¬ 
nal in makiDg the award of 20 5 i9l9 has ac:ed 
in escees of itB jurisdiction. The tribunal has 
only a limited jurisdiction under S. 19 (3) pro¬ 
viso, viz., to deoide whether there has been a 
material change in the circumstances, in which 
the award in the eaid paragraph referred to 
wa 3 made, and to decide whether or not the 
award ehould by reason of such change cease to 
be in operation before the expiry of the period 
so fixed and to determine the period of opera¬ 
tion of the award. That is the only thing the 
Tribunal can do and nothing else. An award 
can be modified only.under S. 15. Sub-section U) 

of that seotion says : ....... 

“Save as provided in tbo proviso to sub r. (3) or 
9 . 19 an award declared to be binding under that s-c^ 
tion shall not be called in question in any manner. 

Tbe award in the proviso referred to js the 
entire award as the prosonce of the word ‘'the" 
indioates, tbe award which was deolared to be 

binding on the parties. 

[11] Referring to the definition of the award, 
it was suggested on behalf of the respondent 
that the award mean6 any part of the award. 
That eubmission is wroDg, as is clear from the 
word ‘the’ before ’award’ in the proviso. 

[ 12 ) In this case the tribunal proposed not 
only to modify a part of the award but to give 


A. I, R» 

it a retrospective nullification, whioh, I think, i 
beyond the jurisdiction of the tribunal. 

[13] I, therefore, set aside the award and 
direct defendant 2 to pay the C03t of this appli¬ 
cation. The rule is made absolute to that extent. 
D.R.R. Rule made absolute. 


A. I. R, (37) 1950 Calcutta 578 [C. N. 219.) 

Banerjek; J. 

In the goods of Gagan Chandra Das — 
Applicant. 

0. 0. C. J. Apple. D/- 12 1-1949. 

(a) Interpretation oi Statutes — Consolidating 
Act. 

Where a consolidating Act doea not profeep to amend 
or alter tbe provisions of tbe Aots coneolidated, prima 
facie , tbe same effect ought to be given to its provisions 
as was given to those of the Acte for which it is sub¬ 
stituted. [Para 10] 

Anno. C. P. C Preamble N. 2. Pts. 2 and 3. 

(b) Succession Act (1925), S. 383 (d) — Partial 
revocation — Death ot one of grantees of Succes¬ 
sion Certificate — Survivors it can give proper 
discharge 

Stcuon 383 doo3 not raako any provision for partial 
revocation of a puccc^iod certificate bat provides for 
revocation of the certificate in its entirely. 

Where a succession certificate is granted to several 
per*oo 3 jointly and one of iho grantees dies, tho 
survivors cannot give proper discharge. The grauteea of 
a certificate of succession have no e-iato In them. They 
are authorised only t) collect the debt and to do noth¬ 
ing m -re. There cannoi be any question of survivor¬ 
ship as in the case of execuiors or nd.iiinietrutors. 
There must nece.-surily have to be u fret»h certificate to 
empower tho survivors to collect tbe debt and give tbo 
discharge. „ [Paras 16, 23 and 25] 

Anno. Succession Act, S. 383, N. 1. 

(c) Succession Act (1925). Ss 372 373-Applica- 
tion lor ccrtilicate _ Corrections o' delects in. 

Where an application is eubdtantialiy defective, no 
cortiticaU can be issued by allowing «menimem oi tno 
application. But wh^-re tbo defect la mlnoc 0D f; 
for example, in the name of the person wb0i ® es,Rte ' 
in question, and the petitioner tikes up the correct 
poritioo by patting in another petition, an 

be made. w . 1 

Anno. Succession Act, 8 3/2.N. i. 

T. K. Ohose-for Applicant; K. P. Khaitan at 
amicus curia. 

Order— I regret I cannot accede to the 
prayer of tho petitioner. I know wbat tho 
refusal means. Tho applicant will have to mab& 
an application fer a fresh certificate <’f suesea- 
sion Even .hough it is to collect the debt for 
which a certificate had already been taken wd 
the duty paid, the duty prescribed by the Court 
fees Act must be ogam paid: In re. Si j 
ehmi. 20 0- w. N. 1125 at p. 11S8 : </■ • * W 
1917 oal. 380). This means further depleti°° 10 
Moan fund. The debt to. wtoob «■» 

was taken ie a small ODe npft , er Tf the 

[ 2 ] I wish I could grant the pwe'- J* 
point involved were a teoh-noal one, I would 
Sve ignored it, and granted the prayer. 
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[3] But, in my view, the poiDt is not a techni¬ 
cal one at all. It is one of substance. It touches 
ihe jurisdiction of the Court. 

{*] The fact may be said in two or three 
sentences. The certificate was granted to several 
persons jointly. One of them has died. The 
-survivors ask that the name of the deceased be 
deleted in the certificate, so that they may act 
on it Counsel calls it a ‘partial revocation’ of 
the certificate. 

[ia] Has tbo Court jurisdiction to do what is 
asked for ? In order to do that, the Court must 
amend the order on which the certificate was 
issued. The order has been drawn up and com¬ 
pleted. Can the Court amend the order now ? 
Section 153 , Civil P. C. gives power to Court 
to amend judgment, decrees or orders only in 
specific cases. If the decree or order sought to 
ha amended does not oome within s. 152 . the 
Court can correot the errors only under the 
review section; or under the inherent power 
of the Court to amend or vary ite own deoree 
or order so as to carry out its own meaning. 
But the amendment asked for is not within the 
rules mentioned above. It follows therefore that 
I cannot amend the order. How can I then 
amend the certificate ? 

[5) I felt great doubt in the matter when the 
application wa9 first moved. I a?ked counsel 
under what section he was making the applica¬ 
tion and whether he had any authority for it. 
Counsel on that day asked for time to oonsider 
the matter. I gave him time. Next day he refer. 
Ted me to a judgment reported in Shari/, un.nisa 
v. 4 tasoom Ali t -12 ALL. 317 : (a.I.B. (7) 1920 
ALL. 189); counsel relies on a passage at p. 952. 
The passage is: 

"We are of opinion that if a . .. certificate has once 
been granted in respect of the entire debt, and it 
becomes apparent to the 0 .art that circumstmces have 
eub-cqaontly changed eo as to bring Into operation 
el. (d) or (e) or both, of S. 18 of Aot VII [7) of 1889, 
«t ts open to the Court to pass orders having the effect 
ot a partial revocation of the succession certificate once 
granted, or to modify the terms of that grant in snoh 
manner as the Interest of justico may aeem lo requiro/’ 

[6) Seotion 18 of Act vn (?) of 1889 baa been 
replaced by 8. 389 of the Act of 1925 . There is 
no difference in the wording of the two seotions. 
On the authority of that oase. it wag contended 
■on behalf of the applicant (bat s. 883 (d) aurho- 
rtsed the Court to grant the prayer. I was not 
satisfied. So, I requested the learned standing 
counsel to appear aa amicus curta and argue 
the oase. He waa good enough to do so. He 
placed the opposite view in an argument brief 
and lucid. I am grateful for the assistance. 

t7] The Standing Counsel refereed me to a 
passage in Trietraw and Coot’s Probate Practice 
edn. 19, p. 387. The passage is this: 


Alteration m a grant has been allowed where the 
error in the surname, Christian name, address, 
status, date of death or place of death of the deceased/' 

That passage indicates what errors the Court 
can amend in a succession certificate. I do not 
suggest^ that the English practice must be 
followed in preference to oar rule or practice 
(if an*)- 

[8] First as to oar rules. The relevant rule is 
R. 21 Obap. XX X V of the Original Side Rules. 
That rule provides for amendment of a certi¬ 
ficate, so as to extend its effeot throughout 
British India. That rule does not meet the point 
in hand. 

(91 Turning to the seotions of the Succession 
Act, the material sections are Ss. 370 to 390, 
Pact 10 of the Act. These sections replace the 
Succession Certificate Aot (Act vn [7] of 1 SS 9 ). 
There ba3 been no material change in the* 
phraseology of the sections, relating to the 
matter and consideration. 

[ 10 ] The Aot of 1925 is a consolidating Aot. 
It does not profess to amend or alter the pro. 
visions of the Aot consolidated. Prim* facia 
therefore, the same effect ought to be given to ita 
provisions as was given to those of the Aot for 
which it was substituted Mitchell v. Simpson, 
(1690) 25 Q. B. D. 189: (69 L. J. Q. B. 355). I mafeo 
this observation, as I shall refer to certain deci¬ 
sions on the Act of 1889. 

[Ill I now proceed to examine the relevant 
seotions. Seotion 870 places restriction on grant 
of certificates. Section 371 defines which Court 
has jurisdiction to grant certificates. Seotion 379 
preaoribes what particulars are to be given in 
tbo application for a certificate. Seotion 379 lays 
down the procedure on the application. Seotion 
374 provides for the content of a certificate. It 
reads: 

“Where the District Judge grants a certificate, ho 
shall therein speoify the debt eDd securities set forth in 
the application for the certificate, and may thereby 
empower the person, to whom the certificate is grant- 
eo, 

to do the things specified in that seotion. Section 
376 makes provision for extension of a certificate 
to any debt or seourity, not originally specified 
therein. Seotion 877 apeaks of forms of the 
certificate and the extended certificate, The 
forms are rather important. I take a speoimen 
form. It is addressed to the person to whom the 
certificate ie granted. 

4 ‘To A. B. 

Whereas ..... this certificate is accordingly grant¬ 
ed to j/oi4 and .. . empowers you to oolleot those debts 
.... (debts specified in the application).’’ 

[ 12 ] I have underlined (here italicised) the 
word you’ to emphasise that the grant is made 
to named person or persons and he is or they 
are the only person or parsons who is or are em 
powered by the Court to ooUeot the debt, eto. 
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[19] Section 378 empowers the Court to amend 
a certificate. That section is: 

‘ Where a District Judge has not conferred on the 
holder of a certificate any power with respect to a secu. 
rity specified in lb** certificate, or b*3 only empowered 
him to receive interest or dividends on, or to negotiate 
or transfer, the security, the Judgo may, on application 
made by petition and on cause shown to hie satisfaction 
amer-d the certificate by conferring any of the powers 
mention'd in S. h74 or by substituting any ouc for any 
otbor of tbo.*e powers." 

[Ml Too m important section for our pur¬ 
pose is s 3r3 That section deals with revocation 
of certificate. That eeotion is: 

"A certificate granted under this part may be revoked 
for any of the fo losing cauie?. namely: 

(a) that the pioc^dings to obtain the certificate were 
defective in sub-Ui.ce ; 

(bj that the certificate was obtained fraudulently by 
the making of a fals*- supge-tion, or by the concealment 
from the Court of nomething material to the cise; 

(c) that the certificate was obtained by means of an 
untrue ai egntion of a fact essential in point of law to 
justify the grant thereof, though such allegation was 
made in gnoranco • r inadvertently, 

(d) ihat the certificate has become useless and in¬ 
operative through circumstances; 

(e) that a decree or order made by a competent 
Court in a suit or other proceeding with respect to 
efleo'H nompri.-ing debt or securities specified in tho 
certificate renders it proper that the certificate should 
be revoked.” 

[16J I Lave said in an earlier part of the 
judgment that counsel relies on eub-8. (d). Sec¬ 
tion 383 provides fur revocation of a certificate. 
It does not make any provision for what counsel 
calls a partial revocation. It is dear that sub- 
89. (a), (b) (c) and (e) provide for revocation of 
the certificate in its entirety e. g., if a certificate 
i8 obtained by fraud or misrepresentation, etc. 
These sub-clauses strike at the root. Having 
regard to its setting. I do not think sub-e. (d) 
permits revocation of a different nature. 

[ 16 ] It will bo observed that 8. 383 authorises 

revocation ol “a certificate granted.(d) 

that the certificate becomes useless and inopera¬ 
tive through circumstances.*’ I have underlined 
(here italicised) the words‘a* and ‘the*. The 
revocation is to be of the certificate which was 
granted. It is not a partial revocation. The 
whole certificate may be revoked if at all but 
not partially. Section 383 does not permit 
'partial revtcation*. 

[17] The words of sub-s. (d) have been judi¬ 
cially interpreted. I shall consider rnly three 
important decisions. They are decisions on the 
old Act. but the Act of 1926 being a consolidat¬ 
ing Act, as 1 have said before, these decisions 
are applicable to the 1925 Act. 

[18] Construing the words “becomes useless 
and inoperative," it was held that the words 
irtil ly the discovery of something which, if 
known at the date of the grant, would have been 


a good ground of refusing it. Bal Gangadlzar 
Tilak v. Sahwarbai , 26 Bom. 792 (4 Bom. L. R, 
637), Gour Chandra v. Sarat Sundari , 40 cal, 
60 ; 115 l. C 44). This Calcutta case follows the 
Bombay case, a judgment of Sir Lawrence 
Jenkins, C. J. Thtse decisions say that the dis¬ 
covery must be of something which existed at 
the time of the grant but was not known then;, 
e. g. the discovery of a later will or codicil; or 
disovery that the will was forged, or that tho 
alleged testator is still living. 

[i9] Gour Chandra v. Sarat Sundari , 40 
Cal. co : (16 I. c. 44) is a decision on Expin.. 
(4) to 8. 60, Probate and Administration Act 
(act V [5] of 1881) which ia reproduced in S. 26& 
(d), Succession Act, 1926. Clauses (a), (b), (c> 
and (d) of bs. 263 and 383 respectively are identi¬ 
cal. Therefore, Gour Chandra v Sarat Sundari , 
40 cal. 50: (16 I. O. 44) is an authority for the 
construction of S. 3S3 (d) of the Act of 1926. 


[20] These decisions, however, have not been 
followed in Surendra v. Amrita , 47 Oal. 115 : 
(a. I R. (7) 1920 cal. 684). That is a judgment 
of a Bench presided over by Sir Ashutosb 
Mukherjee and Walmsley JJ. After a review of 
a large number of cases including the Bombay, 
the Calcutta and the Allahabad cases, I have 
cited above, their Lordships observed at p. 123 : 


“We must consequently take it as settled law that 
tho circumstance which make the grant useless and 
inoperetivo and thus ‘justify revocation may have come 
into existence after the original grant was made. 1 * 
According to Surtndra v. Amrita , 47 Cal. 116 : 
(A.l.R (7) 1920 Cal. 684) an event which happens 
subsequent to the grant may affect the original 
grant itself. 

[ 21 ] That then being the principle, the question 
is whether the death of one of the donees is an 
event which ooines within sub-8 (d) of 8. 383. 

[22 In cases of probate or letters of adminis¬ 
tration, there are specific seotions making pro¬ 
vision for the death of one of the grantere where 
the grant ia made to several persons jointly. 
But, there is no such provision in the seotions 
relating to the grant of a succession certificate. 
There beiDg no express provision, oan such a 
provision be implied ? 

[23] The donees of a certificate of succession 
have no estate in them. They are authorised 
only to collect the debt and to .do nothing 
more. There cannot be any question of survivor, 
ebip, as in the case of executors or administra¬ 
tors, (sto Ss 811 and 312, Succession Act). 


[24] Take an illustration: if A, B, 0, are- 
ollectively given the power to collect a debt 
nd give discharge, it is only reasonable to 
amk that no two of them, or no one of them 
an give the proper discharge. That is c ° mn *° n 
mee. The reason of the thing is this : that the. 
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[ 26 ] It follows, therefore, that on the death 
of one of the grantees of a succession certificates 
the other two cannot give proper discharge. 
There must necessarily have to be a fresh certi¬ 
ficate to empower the survivors to collect the 
debts and give the disobarge. 

[ 26 ] I may refer to an observation in the 
ease of Sukumar v. Parbah I. l. r. ( 1941 ) 2 
Oal an : (a. i. r. 1941 cal. 66a): 

“Where a certificate granted to two or more persons 
ha 9 become inoperative on account of the death of one 
Of the grantees the-exi-ting certificate should be revoked 
before any fresh certificate is granted." 

The point under consideration did not specifi. 
oally arise in that case, but the observation I 
have quoted above is of B. K. Mubberji J. 
which is entitled to great respect. I respectfully 
agree with it. That is the law. 

[27] The only thing that now remains for 
me is to consider the Allahabad judgment on 
which counsel for the applicant’s so much 
relied. If the faots are analysed, it will be seen 
that the judgment does not support oouD«el's 
contention. The facts of the case are these : 
A Muhammadan lady died leaving as her heirs 
her husband (HI, a daughter (d) aDd a brother 
(B). The shares inherited by them were, res- 
peotively, one fourth, one-half aDd one-fourtb. 

A earn of Ra. 25,000 waa alleged to bave beeo due 
to the lady on account of her dower. After her 
death, b applied for a eucoeasion certificate in 
respect of the dower, d was a minor, and was 
made a party to the proceedings for the certi- 
fioato and the notice issued to her was acopted 
by H, her father. No objeotion wae raised on 
the eoore of H’s interest in the matter beiDg 
adverse to that of D. A certificate was granted 
to B for the entire amount. On the strength of 
that certificate B brought a suit against H for 
the rtoovery of his own share only of the dower 
debt, and got a deoree accordingly. D then ap. 
plied for either the revooBtion of tbo certificate 
Which was granted to B and the granting of a 
certificate to D for her share of the debt, or, in 
the alternative, for the addition of her name to 
that of B in the certificate whioh had been 
granted to B. The trial Court was of opinion 
that there wa3 no ground on whioh the certifi. 
cate granted to B could be revoked and that the 
said certificate beiDg estant, no further certificate 
could be granted. It was also of opinion that there 
wae do provision of law by whioh the name of 
D could be inserted in the original certificate. It 
therefore, dismissed the application of d. 

[ 2 BJ From this order there was an appeal to 
the High Court. The lamed Judges remarked at 
p. 981: 


We thmk that the Court below oould have revnked 
/Ac co-n/ica/e granted to Hussain Ali. or at least have 
revoked the same -n part, on more than one ground. 
In the firet place tbo proc.-editijs which took place when 
Hu-sain Ali obtain'd h'S certificate wore seriously 
defective i D c a bc Wnc( , within ibe moaning of cl. (a) of 
S. 18 o: Ac- VII [7) of 1S89. Ml. Sberif uu Nis^a was 
at the time a minor, and her fatDer. whose in'erest In 
tins matter was obviously opposed to hers, he being the 
debtor whose liability it was sought to enforce by 
mean* of the application, was allowed to accept servico 
of notice on her behalf." 

It will be observed that the original proceeding 
was defective in substance because there was 
no proper notice to a pereon who was vitally 
interested in the grant. 

[ 29 ) The last portion of that judgment is 
instructive: 

“We revoke the certificate granted in favour of 
Hussain Ali to tbo rxteotof half of the sum specified 

R { | h o<on ld ' erll6cale - namely, to tbe extent of 
Ks. 12.600 and we direct that a certificate for tbo 
realisation of this nm"unt, as a debt alleged to be doe 
from Bu-sam All to Mt. K-ifayat.Fatima, be granted in 
lavour of the appellant Mt. Sbarlf-un Nissa. (D) " 

What happened in that case is this : B had 
already obtained his decree for his share of the 
debt. Farther certificate to him or to anybody 
else on his behalf was unnecessary. The debtor 
(tbe husband of the lady who died) wasaoreditor 
to tbe extent of a fourth ebare. Therefore, there 
was merger of the two interests. Tbe only out- 
Btandme debt was the debt for Rs- 12,600 to D. 
\\hat did the learned Judges do? They granted 
a new certificate tn d to enable her to realise 
her Rs. 12,600. It was really a new grant and I 
consider cn the faot of the esse that the old 
grant was revoked. But if this case means that 
under the Succession Act there can be a partial 
revocation by the death of odo of the doneeB, I 
respectfully differ the judgment. 

f30) As I said, tbe debt is a small one. If the 
particulars of s. 372 were in the petition, I 
would have on this application ordered a new 
certificate to issue in favour of the applicant. 
.Bot the particulars are not there. 

[31] I cannot allow an amendment of the 
petition. There is no doubt that, where the defect 
is a minor one, for example, in the Dame of the 
persoD Whose estate is in question, and the peti¬ 
tioner tabes up the correot position by putting 
in another petition, an order may be made— 

er ™ r l,ke ‘bis may be corrected— Sukumar 
jJeb v. Parbati Bala, I. L. R. (19*1) 2 Cal. Sill 
(A. I. R. (28) 1941 Cal. 663). 

[32] Id this case, the defeot is not of that 
nature I do not think, I can allow amendment 
of the petition. 

[33] I muBt, therefore, dismiss tbe application. 

Q.M.J, Application dismissed. 
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A. I. R. (37) 1950 Calcutta 582 [C . K 220.1 

Sen J. 

Ram Kalpa Kundu — Decree-holder — Ap¬ 
pellant v. Kasi Nath Dulta and others — 
Respondents. 

A. F. A. 0 No. 94 of 1948, D/- 17-11-1949. 

(a) Civil P. C. (1908), Ss. 47, 104 and O. 21, 
R. 92—Compromise o' proceedings under O. 21, 

R. 90—Subsequent application by decree-holder 
purchaser to confirm sale in terms of compromise 
—Order on. if open to second appeal. 

ft Where a proceeding for setting aside a sale is com¬ 
promised and subsequently the deoree-holder pur¬ 
chaser applies under S. 47 for declaration that the 
sale stands good in terms of the solenama which the 
judgment-debtor bps failed to carry out, the order 
refusing to confirm the sale passed on such application 
will not come within the purview of 0. 21, R. 92 
inasmuch aa it cannot be said that the judgment- 
debtor’s application under 0. 21, R 90 has either been 
allowed or disallowed. The order would fall under 

S. 47 and is unaffected by the provisions of 8. 104 
and therefore, would be open to second appeal. 

[Para 5] 

Anno. Civil P. C. S. 47, N. 23, 84.; S. 104, N. 21; 
0.21, R. 92, N. 2. 

(b) Contract Act (1872), S. 55 — Time when 
essence of contract—Intention. 

The mere insertion of a term in a contract that a 
certain aot shall be done whiihin a particular period 
would not necessarily indicate that time was of the 
essence of the contract. The intention to make time 
an essence of the contract must be expressed in un. 
mistakable language. 

This intention must be deduced from the words of 
the contract, from ihe surrounding circumstances at 
the time that the contract was entered into and 
from the subject-matter of the contract: [Para 7] 

Held on construction of solenama that time was of 
essence of contract to pay sanja paddy and rent 
within stipulated time. . [Para 8] 

Anno: Coot. Act 8 55, N. 2. 

Rim Krishna Pal — Jor Appellant ; Panchanan 
Pal—fcr Respondents. 

Judgment_This is a second appeal by one 

of tbe decree-holders and it arises in the follow- 
ing circumstances. The appellant obtained a 
decree and in execution of it put certain pro- 
perty to sale. The sale was held on 31-10-1933. 
In the year 1945 the judgment-debtors made 
an application under O. 21, B. 90, Civil P. 0. 
for setting aside the sale on the usual grounds. 
That application was disposed of upon compro¬ 
mise on 15-12-1915. By tbe terms of tbe compro¬ 
mise the judgment-debtors were to deposit 
either in Court or amicably with the knowledge 
of the Court the 6um of Bs. 260 within the 
month ot February 1946, the sum of B9. 245 
within the month of February 1947 and the 
sum of Rs. 245 within the month of February 
1948 and also to deposit the sanja paddy and 
cash rent for the years 1353 and 1354 B. 8. 
within the month of Chaitra of those years 
respectively. Upon this being done the sale 
would be set aside. The judgment-debtors were 


(to be ?) put in possession of the auction sold 
property a3 licensees until the solenama was 
carried out. There was a further clause that if 
the judgment.debtors failed to pay any of the 
kist money or failed to pay the sanja paddy 
and cash rent in terms of the provisions of 
the solenama. then the sale would stand good. 
There wa9 a footnote to the solenama to this 
effect, namely, that if any money in respeot of 
tbe three brat mentioned kists whioh were pay. 
able under the solenama were paid and if the 
sale were not set aside the decree-holders would 
be entitled to withdraw the same and would 
not be liable to refund the money which would 
be forfeited. There is another provision in the 
footnote which need not be set out as it is not 
relevant for the purpose of this appeal. The judg¬ 
ment debtors paid the first of the two kists within 
time but failed to pay tbe san;a paddy and cash 
rent in time. Thereupon the decree holers made 
an application purporting to be one under S. 47, 
Civil P. 0., claiming that a3 the terms of the 
solenama had not been fulfilled there should be a 
declaration that the sale stands good. The judg¬ 
ment-debtors opposed this application and the 
onLy ground taken by them which is pressed 
before this Court ia that time was not of the 
essence of the contract so far aa the payment of 
the sanja paddy and cash rent is concerned and 
therefore the failure of the judgment-debtors to 
pay the sanja paddy and cash rent within time 
did not entitle the deoree-holdera to the relief 
prayed for. 

[ 2 ] Both the Courts below have held in 
favour of the judgment.debtors and have refused 
to grant tbe prayer of the decree-holders. Against 
this decision the present appeal has been filed 
by one of the deoree-holders. 


[3] A preliminary objection is taken on behalf 
the respondents that no eeoond appeal lies, 
e argument was this : The application of the 
jree holders was virtually an application for 
ifirming the sale made in accordance with the 
eviaions of O. 21, B. 92, Civil P. 0. Ihe Coart 
s refused to confirm the Bale. Against snob an 
3er of refusal an appeal lies in ® ccordan “ 
th the provisions of 0. 43 B. 1 (j) of the Code 
otioc 104 , Civil P. 0., prohibits » »ond 
ipeal (rom snob so appellate °tder. n . ™ 
S oei that although th. appboahon tvaa tosh; 
li as one beiug uoder 6^ 47 of he Ootatt 
13 really an applioatton made coder 0. Jl.B.M. 
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an application wag Dot contemplated by o. 21 , 
B. 92 It related to a matter of execution and 
was between the parties to the gait. It therefore 
fell within the purview of 8. 47, Civil P. C. and 
a second appeal would therefore lie. 

[5] There oan be no question that the appli¬ 
cation relates to questions arising between the 
parties to the euit in which the decree was passed. 
There can also be no question that the applica¬ 
tion relates to the execation of that deoree. It 
thus comes within the purview of 8. 17 , sab. 
a. (l). A second appeal wouli therefore lio from 
the decision in a proceeding upon the applica¬ 
tion unless there is some prohibition in the Code 
which would bar a second appeal. Now, an 
application by a judgment-debtor against a 
deoree.bolder for setting aside a sale in execu¬ 
tion would oome undoubtedly under the provi- 
sions of S. 47 of the Code and if there were no 
other provisions, a decision upon such an appli¬ 
cation by which the sale was either eet aside or 
confirmed would be subjeot to two appeals, but 
B. 104, Civil P. C., in my opinion, would make a 
deoiaion on such application subject to one 
appeal only. I refer to 3. 104 sub-s. (l) (i) and 
sub-s. ( 2 ). If those sub-seotions are read, it will 
be seen that they provide that an appeal shall lie 
from an order made under the rales from whioh 
an appeal is expressly allowed by rales and tbat 
no second appeal shall lie from an appellate 
order passed in an appeal under s. 104 . Now, if 
an application under o. 21, R. 90 is allowed, 
then the Court in aocordanoe with the provisions 
of o. 21, R. 92 shall set aside the sale. If it is 
disallowed, it shall make the sale absolnte. An 
order passed under o. 21, R. 92 is appealable as 
an order by virtue oi o. 43, R. l (j). It is thus 
an order whioh is described in 8. 104 ( 1 ) (i) 
namely, an order made under rules from whioh 
an appeal is expressly allowed by rules. Tbat 
being so, by virtue of sub-s. (2) of 8 .104 of the 
Code no second appeal lies against an order on 
appeal. It doeB not matter how the application 
ia instituted What must be ascertained is the 
substance of the application. The question which 
therefore arises in this preliminary objection is 
whether the order passed in favour of the deoree. 
holders is an order under 0. 21, R. 92. If it does 
not come within that rule, then the preliminary 
objection must fail because it would then be an 
order under 3. 47 whioh ha3 the force of a 
deoree and whioh is not governed by the provi¬ 
sions of 8. 104 whioh deals with appeals from 
orders made under the rules of the Code. It is 
contended that the order oome3 within either 
sub-r. (i) or sub r. ( 2 ) of o. 21 , R. 92 . The sub. 
rules are as follows : 

_ ^ere D0 application is made under R. 89, 
B. 90 or R. 91, or where suoh application la made and 


disallowed, the Court shall make an order confirming 
the eale, and thereupon the sale shall become absolute. 

1 2; Where such application is made and allowed) 
and where, in the case of an application under It 89* 
the deposit required by that rule is made within thirty 
days from the date 0 / sale, the Court shall make an 
order settin<? aside the sale : Provided that no order 
shall be made nnles3 notice of the application has been 
given to all persona aSected thereby.” 

If sub-r. ( 1 ) is to apply there must be a dis¬ 
allowance of the application under o 21, R. 90 . 
In the present case the application under 0. 21 , 
B. 90 was not disallowed. The case, therefore’, 
does not fall within the ambit of sub r. ( 1 )! 
L'nder sub-r. ( 2 ) the application under o. 21 , 
R. 90 must have been allowed. In the present 
case that application was not allowed. Sub- 
rule ( 2 ) therefore will not apply. What happened 
in the present case has not been contemplated by 
O. 21, R. 92 . In the present case the order was 
pa»sel not according to the provisions of 0 21 , 

R. 92 but in term 3 of a solenama and the 
decreo-holders have applied not to enforce any 
rights which they alleged that they have acquir¬ 
ed under the provisions of 0. 21, R. 92 but they 
have applied under 8. 47 for relief on the 
ground that tho terms of the solenama have not 
been carried out by the judgment-debtors. Tho 
order therefore in my opinion is one under 

S. 47 of the Code which is unaffected by the 
provisions of S. 104 That being eo I hold that a 
second appeal does lio and disallow tho preli- 
minary objection. 

(cl Tho next point for consideration is wbe. 
thor tho Courts below were right in refusing to 
grant tho relief prayed for by tho decree-holders. 

[ 7 l Learned advocate on behalf of the res. 
pondents argued that tho terms of the solmama 
clearly showed that so far as the payment of 
the sanja paddy and cash rent was concerned 
time was not of tho essence of the contract and 
therefore the relief prayed for by the deoree- 
holders should not br granted. He referred mo 
to the well-known deoision of the Judioial Com- 
mittee in tho case of Jamshci Khodaram v. 
Burjorji Dhunjibhai, 48 1 . a. sg (a. i. b. ( 2 ) 
1915 P. 0 . S3) where the provisions of 8 . 55 , 
Contraot Aot, were interpreted. He also referred' 
me to a deoision of this Court in the case of 
Mahadeo Prosad v. Naram Chandra, 24 
0 . w n. 830 : (a. r. R. ( 7 ) 1920 cal 651) where 
the deoision of the Judicial Committee was 
noticed. The rights of the parties to the sole, 
nama muBt be decidod in accordance with tho 
provisions of 8 . 65, Contraot Act, and that 
seotion says tbat if a party to a contraot pro. 
mises to do a certain thing at or before the 
specified time and fails to do such thing, the 
contract becomes voidable at the option of the 
promises if the intention of the parties was that 



58*1 Calcutta 


Ram Ealpa y. Kasi Nath (Sen J .) 


time should be of the essence of the contract. It 
further says that if it was not the intention of 
the parties that time should be of the essence of 
the contract, the contract does nos become void¬ 
able by the failure to do such thing at or before 
the specitied time but the promisee would be 
entitled to compensation from the promisor for 
any loss occasioned to him by such failure. It is 
dear from this seotion, apart from any case 
law, that the intention of the parties is what 
matters. This intention must be deduced from 
the words of the contract, from the surrounding 
circumstances at the time that the contract was 
entered into and from the subject-matter of the 
contract The Judicial Committee says nothing 
more than this. Wbat the Judicial Committee 
says is that the mere insertion of a term in a 
contraot that a certain act shall be done within 
a particular period would not necessarily indi¬ 
cate that time was of the essence of the contract. 
The intention to make time an essence of the 
contract mu9t be expressed in unmistakable 
language. The question is whether in this case 
such an intention is expressed in unmistakable 
language. 

[8l I find that the learned lower appellate 
Court has come to its conclusion upon an 
entirely erroneous interpretation of the term3 of 
the contract. It has stated the terms of the 
contract incorreotly and thereafter it has come 
to the conclusion that the payment of the sanja 
paddy and cash rent within time was not an 
essential term of the contract. I have set out at 
the inception of the judgment what the terms of 
the solenama are. The learned Judg* says this : 

“On goiDR through the terms of the solenama , I 6nd 
that the solenama would be liable to be rescinded only 
if the judgment-debtors failed to pay the three kist 
moneys within the time appointed. But no 6acb condi¬ 
tion wa3 attached to the payment of the sanja paddy 
and cash rent. •••Iam satisfied that the solenama 
does not provide that the non-payment of tho sanja 
paddy and cash root by the dates Axel would carry 
with it the consequences of rescission of the solenama, 
n9 it does in tho case of the three kiet moneys." 

In my opinion this is au entirely erroneous 
construction of the solenama. The provisions 
in the contraot regarding the payment of tho 
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three sums of Rs. 260, Ba. 245 and Re. 246 whioh 
are termed the ‘kist money* and the payment 
of sanja paddy and cash rent for the years 1353 
and 1354 B.S. are in the same terms There is no 
difference made in the solenama as to the con¬ 
sequences whioh would follow from the non¬ 
payment of these two respective amounts within 
time. The solenama clearly eays in the last 
portioo of the second paragraph that if the 
judgment.debtors failed to pay the ki9t money 
or the sanja p*ddy and cash rent in accordance 
with tho terms of the solenama , then the sale 
would stand good. There is no differentiation 
made between the kist money and the sanja 
paddy and cash rent. The terms of tbe solenama 
have been entirely misconstrued. Had the 
terms been correctly stated and had the learned 
Judge after a correot statement of the terms 
drawn bis conclusion regarding the intention 
that would have been a different matter. But 
here I find that tbe learned Judge has misstated 
the terms of the solenama . His conolueions 
therefore are not based upon tbe terms of the 
solenam i as they are, but upon the terms which 
are incorrectly stated. Be that as it may, what 
I have to deoide is whether the solenama evi¬ 
dences an intention in express terms that time 
shall be of the essence of the contraot, I am 
unable to see how suoh an intention could be 
more expressly stated. The sale was held many 
years before the solenama was entered into and 
it is obvious that the decree-holders were insist¬ 
ing upon something being done promptly. From 
the surrounding circumstances as also from the 
terms of tbe contract I am of opinion that the 
intention of the parties was to make time 
the essence of the ooncraot not only with respeot 
to the payment of the kists but also with res¬ 
peot to the payment of the sanja paddy and 
oash rent. 

[ 9 ] In theee circumstances I set aside the 
order passed by the learned District Judge and 
grant the application of the decree holders with 
oosts throughout. 

g'S. Appeal allowed . 


END 
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Akram C. J. 

Gagan Chandra Nama Sarkar— Plaintiff 

Appellant v. Sm. Goljan Bihi and others 

— Defendants — Respondents. 

Second Appeal No. 1706 of 1943, Decided on 6th 

ri/i c.u «? agaiDBt dectee of Di9t - Ju dg 0 , Noakbali, 
D/- 15th Way 1943. 

^aws-Bengal Tenancy Act (VIII [8] of 
1885), Sch. 3, Art. 3—Limitation under, applies to 
mortgagee from tenant qlso—Suit for possession by 
mortgagee auction-purchaser after 2 years of his 
ouster by landlord is barred—Plea of limitation is 
mixed question of fact and law — No prejudice is 
a o nti ? When facls are ^nutted - Civil 
Art 144 08 * SS ‘ 100 md ^—Limitation Act (1908), 

wb ° 7 a9 a ° occupancy raiyat under landlord B 
mortgaged his holding to C, who instituted a suit on 
his mortgago in 1931, got a decree and in its execution 
purchased the land on 24th November 1934. Posses- 
was delivered symbolically to C on 12th July 
in loan tl !°. meanwbi,G # got a rent decree against A 
it '“ri 1 , 110 ” ‘ heteof B Purchased the land 

at anohon on 22nd November taking possession 

from n „„ 3 i U j1t n 988 ' j 3 a leaso of the 0ame IaQ d 
from L I on 14th December 1938 and w« In possesion 

a on°of h u d r 0 H In 194 ? 0 brou « ht a suit for posses- 
tbe lftnd “ mortgagee auction-purchaser bas¬ 
ing his wow of aotion on the faot that when he wanted 

‘3 SS1£ tf££ 

«£#,*?*?'** of , 'imitation was a miied ones- 
'°?°' ,ao ‘ and and pleintifl C conld not be’held 

or h thI fi? fl ?ti Pr ° ,U l d,Ced by , the P ermiaai °° to raise it 
lor the first time in appeal as on hla own oase, 0 was 

never in posreeaion and D was In possession from 14th 

nf Si lQ , rlhir H* 1 ? he P rlnoi P Ie that the dispoisession 

mo?^&l ha M Dg ? mmenoed •**“ th0 date of the 
2 a f U “ e flho ° Id nm against him Is a correct 
CHS o W K 0 -° lhe Liz p I % tatI °n Act has to bo applied 
cnL A # ft * L b ? 1Dg * 8 P eolal provision o! limitation en¬ 
acted for the benefit of the landlord tho general prind- 

I960 Dacea/1 


pie stated above cannot be held to be applicable in a 
case like this : A. I. R. (17) 1930 Cal. 311 ,Rel on 

Jitendra Kumar Sen Gupta Jot Bhobotosh CfcSra- 
vorly — for Appellant. 

Pra/ulla Kumar Roy for Rabiranjan Das Gupta 

. , — for Respondents. 

Judgment. — This appeal by the plaintiff 
arises out of a suit for the recovery of khas 
possession of tho plaint lands on declaration of 
plaintiff's title thereto as decree-holder anotion. 

purchaser in mortgage execution case no. 194 
of 1934. 

[ 2 ] Briefly stated the plaintiff's case was 
that defondant 1 , who was an occupancy rai- 
yat under the Maharaja of Tippera, mort" 
gaged his holding to tho plaintiff; that as the 
mortgage dues were not paid, the plaintiff 
instituted mortgage Suit No. 280 of 1931, got a 
deoree and # in execution thereof purchased the 
suit laud on 24th November 1934; that he then 
took delivery of symbolical possession through 
the Court on 12 th July 1936, but in the mean, 
while defendant l in collusion with the officers 
of the landlord suffered a rent deoree to be 
passed against himself in a rent suit in 1930 
and in execution of that deoree got the proper, 
ties in suit sold at auotion on 22nd November 
1931; that the landlord purchased the said pro- 
parties and took possession thereof sometime 
in June 1932; that defendant l obtained a 
benami settlement of the said land from the 
landlord m the name of defendant 8 on 14 th 
December 1935 and again had the same sold in 
the benami of his wife, defendant 2 , and after 
that created a mortgage in favour of defen. 

t nt LV nd ? f h , at al ! the transactions from 
the settlement taken by defendant 8 to the 

mortgage m favour of defendants 4 and 5 were 

all manipulated by defendant 1 and were frau. 

dulenl and oollusive transactions; that in fact 

possession of the land in dispute had remaiSS 
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with defendant 3 throughout inspite of the sale 
under the rent decree aforesaid; that no notice 
for annulment of the mortgage incumbrance 
under 8.1G7, Ben. Ten. Act was served upon 
the plaintiff and, consequently, his right to the 
suit land purchased at the auction sale on 21 th 
November 1934 had remained intact and he was 
entitled to khas possession of the same, that 
when he wanted to take actual possession on 
3ist July 193G he was foiled by the defendants. 

[3] Defendants 2 and 3 alone contested the 
suit. They denied all the material allegations 
of the plaintiff and averred that the plain¬ 
tiff's interest in the suit land ceased to exist 
after the rent sale on 22nd November 1931 
long before the mortgage sale on 24th Novem¬ 
ber 1934; that the settlement of the suit land by 
the landlord with defendant 3 was a bona fide 
settlement and was not benami for defendant l; 
that the subsequent transactions thereafter were 
also valid and bona fide. 

[ 4 ] The real question seems to me to be 
whether the plaintiff's claim to the suit land by 
right of auction purchase in the mortgage sale 
should prevail 0 v 6 r the defendant's settlement 
obtained from the landlord, who had purchased 
the said land at a prior rent sale. 

[ 5 ] The trial Court decreed the suit, taking 
the view that the mortgagee auction-purchaser 
was entitled to have possession of the proper¬ 
ties in the absenco of any annulment of the 
mortgagee’s interest by notice under S. 167, 
Bon. Ten. Act: Bidhuranjan Sarkar v. Sokman 
Pramanik, 45 c. \v. N. 883 : (a. i. b. (28) 1941 
Cal. 613), and that the rent sale was subjeot to 
the mortgage sale in view of S. 62, T P. Aot. 

[6] Defendants 2 and 3 thereupon appealed 
and the lower appellate Court reversed the de¬ 
cision of the trial Court and dismissed the suit, 
holding inter alia that this case was governed 
by the special law of limitation i. e„ Art 3, 
Ech. 3, Ben. Ten. Act and as more than two 
years ’had elapsed between the date of posses- 
sion by the landlord (June 1932) or at any rate 
by defendant 3 (14th December 1935) and the 
date of suit by the plaintiff (24th January 1942), 
plaintiff’s claim was barred by limitation. 

[ 7 ] Against that decision, the plaintiff has 
preferred the present appeal. It has been urged 
beforo me by the learned advocate for the ap- 
pellant that the landlord purchaser, at a rent 
sale, is bound to follow the provisions of 8 . 167, 
Ben. Ten. Act, if he is desirous of annulling 
the incumbrances; that in case he fails to do 
so, the holding purchased by him remains 
subject to the mortgage and Sital Chandra v. 
Parbati Charan, 36 0. L. J. 1 : (a. I. R. (9) 1922 
Cal. 92), is relied upon in support, it is further 
urged that the plaintiff mortgagee auction pur¬ 


chaser wa3 entitled to claim recovery of posses, 
sion from the defendants as the purchase by 
the landlord had taken place during the pen¬ 
dency of the mortgage execution case and was 
thus affected by the doctrine of lis pendens. 
However, whatever that may be, it seems to 
me that on the plaintiff’s own case and the 
findings arrived at by the Court of appeal below 
the plaintiff cannot succeed, as the suit was 
instituted in 1942 and the plaintiff's case was 
that he had never been in possession, and that 
defendant 3 or defendant 1 was in possession 
of the land since 14th December 1935. Re¬ 
garding this aspect of the case in the course 
of his judgment the learned Judge in the Court 
below has observed as follows : 

•‘That possession must have ousted the plaintiff. It 
is idle for the plaintiff to say that he cho-e to allow 
his tenancy to remain fallow, and that therefore he 
was not in possession. H:s cause of action did not arise 
in July 1986 when he went to take possession; it aro 60 
on the date of the lease to defendant 3. He was then 
put out of possession in consequence of the aot of the 
landlord and of the new tenant, defendant 3, inducted 
upon the land.” 

[8] It is, however, argued that no point of 
speoial limitation was taken before the Court 
of appeal below; that no issue was framed upon 
it and no evidence was adduced in respect of 
it; that it was a mixed question of faot and law 
and should not have been allowed to be raised 
for the first time before the lower appellate 
Court. But it has been pointed out by the 
learned Judge in the Court below that the 
plaintiff is not in the least prejudiced on that 
account, the plaintiff s case being that he bad 
never been in possession and that defendant 8 
was in possession from the dale of the kabuliyat 
namely 14th December 1935. The only question, 
therefore, that can arise on the above admitted 1 
facts would be whether in the above oiroam- 
stances the possession by defendant 3 amounted 
to dispossession by the landlord. On the facts 
and circumstances of this case, I do not think 
that the learned Judge in the Court of appeal 
below fell into any error in inferring ouster by 
the landlord on the basis of his sotilement with 
defendant 3 aforesaid. Reference here may be 
made to the decisions in the cases of Sheikh 
Alam v. Atul Chandra , 40 0. w. N. 173 :(A.I.B. 
(23) 1936 Cal. 299) and Shasht Kanta v. Nayjan 
Bewa , 46 C.W.N. 938 : (a I.B. (29) 1942 cal. 611). 

[ 9 ] I am not impressed with the argument 
that although the case of defendant 1, mort¬ 
gagor may be governed by Art. 3, 8oh. 3, Ben. 
Ten. Aot, the case of his mortgagee the plaintiti 
falls under the general law of limitation under 
Art. 144, Limitation Aot. Reference in this 
connection may be made to tho decision in the 
case of Mohim Chandra Kanat bai % 
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33 C. W.N. 1035: U.I.B. (17) 1030 Cal. 311), where 
in a similar circumstance it was observed 
‘that the principle that the dispossession of the mort¬ 
gage© having commenced after the date of the mortgage 
time should not ran against him is a correct principle 
where the Limitation Act b&3 to be applied bat Art. 3 
is a special provision of limitation enacted for the bene¬ 
fit of the landlord and the general principle stated 
[above cannot be held to be applicable in a case like 
this. If it is allowed to prevail, the result will be that 
a tenant oat of possession i3 unable to recover posses¬ 
sion of a holding from the landlord after the lapse of 
two years; but bis mortgagee is entitled to do so within 
12 years of dispossession.“ 

[ 10 ] In my opinion the contentions put 
forward by the learned Advocate for the ap¬ 
pellant fail and I, accordingly, dismiss this 
appeal; but I make no order a3 to costs. 

[ill The cross.objection is not pressed by 
the learned advocate for the respondents and 
is also dismissed without coats. 

D * R *B. Appeal dismissed . 


A. I. R. (37) 1950 Dacca 3 [C. N. 2.] 

Shahabuddin and Amin Ahmed JJ. 

The Crown v. Jatindra Mohan Roy — 

Opposite Party. 

Criminal Ref. Nob. 1 and 2 of 1947, Decided on 8th 
July 1949. 

(a) Legal Practitioners Act (1879), Ss. 13, 14 — 
Legal practitioner charged with criminal offence— 
Reference before launching prosecution and obtain¬ 
ing conviction is not incompetent. 

Where a legal practitioner is charged with a orirainal 
offence, a reference under the Act is not incompetent 
because there has been no previous orimioal trial and 
conviction in respect of the charges formulated in that 
reference; Case law referred. (Para 9] 

o y\ n ° 0tati0Q: (’46-Mao.) Legal Practitioners Act, 
« *4 N 1. 


(b) Legal Practitioners Act (1879), Ss. 13 ff) and 
JJ — "Any other reasonable cause” in S. 13 (f)_ 
Meaning — Word6 are not confined to misconduct 
in professional capacity — Muktear held guilcy of 
misconduct. 

The word) “any other reasonable cause” in S. 13, 
ol. If) are not confined to mUconduot of which a practi¬ 
tioner is guilty in bis professional capacity but embrace 
all causes which may afford reasonable grounds for his 
suspension or dismissal. Section 13 (f), therefore, will 
cover the case of a Muktear charged with a criminal 
oflenoe, though the offence oomplained of was not 
committed io his professional capacity: 29 Cal. 890 
(F.B.) and A.I B. (4) 1917 (hi. 428, Rel. on. (P.ra 10] 

J, . senior Muktear, stood surety in an abdoetion 
case for the abducted woman, a Hindu widow, and took 
her in his custody. She was removed from place to 
place until Bhe came to live with M , a Muslim clerk of 
Js son and there sold her property for a nominal price. 
The sale proceeds were withdrawn from the bank 
within a few months after they were deposited. J gave 
no explanation as to how she oime to live with M and 
as to his position In the sale transaction: 

Held that apart from bring a surety, when the 
widow escaped from his control, as a respectable 
member of the Bar, J ahould not have remained net 
«ver all that happened at M't house and the was 
nothing to show that he took any steps to trace her 
out or tba he made any complaint again* anybody in 


respest of her. So, on the fact; and circumstances of 
the case, the conduct cf J was not what was expected 
of a member of the profession to which he belonged. 
So, he was guilty of misconduct and was liable for 
action under S. 14. [Para 17] 

Annotation: ('46-Man.) Legal Practitioners Act. 
S 13 N 7b. 

Advocate-Genera! — for the Crown. 

Priymath Eh it lacker jee — for Opposite Party. 

Amin Ahmed J. —This is a reference under 
S. 14 (b). Legal Practitioners Act; by the Sub- 
divisional Magistrate of Gaibandha through the 
District Magistrate and the Sessions Judge of 
Rangpur against one Babu Jatindra Mohan Ray, 
a Muktear practising in the Criminal Courts of 
Gaibandha Sub-Division in the District of 
Rangpur. The Sub-divisional Magistrate of 
Gaibandha has recommended disciplinary action 
against him and the District Magistrate and the 
Sessions Judge have endorsed his views. The 
material facts as stated in the report are as 
follows: 

(2] In Baisak 1353, Jashoda Dashya filed a 
complaint under 8s. 147,343 and 366, Penal Code, 
against one Ghataram Das and others, being 
Case NO. 410 of 1946 alleging, inter alia , that 
Kanakprova who wa3 the widow of her late 
brother, was abducted by the accused. A search 
warrant was issued, Kanakprova was recovered 
by her cousin one Bolai with the assistance of 
the Home Guards and was produced before the 
Court on 3rd July 1946, when the opposite party 
Jatindra Mohan Ray (and hereafter we shall 
call him only “Jatin Babu”) stood surety for 
her and it was arranged, lest she was abducted 
again if she were taken to her relation’s house, 
that she would stay in Jatin Baba’s house and 
her relations would bear all her expenses. On 
1 st Augnst 1946 when Ghatram, the principal 
accused of this case, surrendered in Court, Babu 
Sailendra Mohan Ray, son of Jatin Babu stood 
surety for him and had. him released on bail. 
After one month Kanakprova wai removed to 
the house of one Bejoy Govind Nag and after 
her stay there for a few days, she was removed 
to the house of one Miajan Sarkar, who was 
then the registered clerk of Jatin Baba’s son, 
Sailendra Mohan Ray. As the relations of 
Kanakprova could not interview her there the 
villagers suspected foul play, held a sailis over 
the matter and reported it to the President of 
the Hindu Mahasahha. When the latter enquired 
of Kanakprova and her whereabouts from Jatin 
Babu, he denied that Kanakprova was staying 
in the house of Miajan and said that she was 
living in a Brahmin family at BaUanjhar. 
Further, under instructions of Jatiu Babu, 
Miajau negotiated the sale of her movable and 
immovable properties, her corrugated iron sheet 
hut was sold while Bhe was staying at Jatto 
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Babu’s house, the rc-ceipt of whioh wa3 written 
by Miajan on the dictation of Jatin Babu and 
Sailendra Mohan Ray was an attesting witness 
to the document thereof; rents were realised on 
her account, remissions were granted over re¬ 
ceipts written by Miajan and while she was in 
the custody of Jatin Babu she was made to sell 
property worth about Rs. 10,000 for Rs. 4000 out 
of which only Rs. 3000 was deposited in the bank 
in the name of a minor son of Miajan and that 
also were all withdrawn from the bank within 
a few months after they were deposited and this 
transaction was hastened as the final report of 
the case No. 410 of 1946 filed by the police was 
accepted on 8th October 1946 and the accused 
were all discharged on that date. Lest Kanak- 
prova's relations knew the result of the case the 
sale of this immovable property for Rs.4000 wa3 
effected on 12th October 1946, i. e, on the re¬ 
opening date of the criminal Courts and it was 
on the representation of Jatin Babu to Guna 
Mohan Da3 that Kanakprova wanted to sell her 
property in order to get some cash money and 
that Jatin Babu would see that Kanakprova 
was married well, that the vendee Guna Babu 
was satisfied about the bona fides of the trans¬ 
action and actually bought the property as he did. 

[3] On 17th October 1946, Balai Chandra 
Sarkar a maternal cousin of Kanakprova, filed 
a complaint before the Sub-divisional Magistrate, 
Gaibandha, alleging that she was insane and 
that her uncle in-law one Kali Charan Das was 
after her properties and had her abducted. On 
this, although an abduction case being case 
NO. 916 of 19 iG was started, ultimately the Police 
submitted a final report to the effect that no 
case had been made'out against the acoused. 

[ 4 ] On 8th January 1947, on behalf of the 
Hindu Public of Gaibandha the present petition 
was filed against Jatin Babu, Sailendra Mohan 
and Miajan alleging. amoDg other things, that 
both Jatin Babu and Sailen Babu 

"bad ruined this Hindu widow by allowing her to bo 
kept under the custody of the eaid Miajan Sarkar 
knowing fully well what sort of man Miajan Sarkar is." 

On this petition, on 14th February 1947, the pre¬ 
sent proceedings were drawn up by the Sub- 
divisional Magistrate of Gaibandha against Jatin 
Babu the opposite party in this case and he 
framed the following charges against him And 
called upon him to answer them : 

"Whereas it has been brought to my notice by some 
members of the public that Babu Jatindra Mohan R*y, 
a Muktear, ordinarily practising at Gaibandha In the 
criminal Courts stood surety for the abducted woman 
Racak Prova Dasja, a Hindu widow for Rs. 200 on 
3rd July 1946 in connection with G. R. Case No. 410 of 
19jb. Emperor v. Ghata Bam Das and others, under 
Sj. 366/342, Penal Code, and took her to his house 
where Kanak Prova used to bring necessary food etufl 
and money from her house for her maintenance; 


Kanakprova Dasya allowed to stay in the house of Babu 
Jatindra Mohan Roy Muktear for about a month 
and thereafter ehe was shifted to a house near the 
Gaibandha Thana where ehe had been for only about a 
fortnight, wheo Babu Jatindra Mohan Roy Muktear, 
allowed Miajan Sarkar—clerk of his son Babu Sailendra 
Mohan Roy Muktear—to remove the said Kanakprova 
to the house of Miajan Sarkar. The Vice President of 
the Local Hindu Mahasabba Babu Nishi Kanta Sarkar, 
B. L, the relations of Kanak Prova and her people in¬ 
spite of their repeated requests could not know the 
whereabouts of Kanak Prova either from Jatin Babu. 
his son Sailen Babu or the clerk Miajan Sarkar and 
Babu Jatindra Mohan Roy Muktear began to negotiate 
with some persons to Bell all the properties of Kanak 
Prova worth about Rs. 10,000 giving out that the sale 
proceeds would be deposited in a bank and KaDak 
Prova would be settled in the town of Gaibandha and 
she would be given in marriage with any Hindu 
bridegroom. Holding out such hopes and keeping Kanak 
Prova concealed In the house of Miajan Sarkar beyoDd 
the reach of her relatives and any legal advice, she 
was 6ent with Miajan Sarkar to Rangpur on 12th 
October 1946 and she was induced to sell all her pro¬ 
perties at a nominal price of Rs. 4000. Thereafter the 
money and KaDak Prova could not be traced. But a 
petition having been filed by Balai Sarkar—a cousin of 
Kanak Prova-it was given out that Kanak Prova 
embraced Islam and Nikamarried Miajan Sarkar; it is 
reported that at the time of giving shelter to Kanak 
Prova, Jatin Babu assured her to look upon her as his 
daughter and to create confidence in her, Miajan 
Sarkar called her mother but after the above incident 
Babu Jatindra Mohan Roy Muktear did not take any 
action agamst Miajan Sarkar, moreover he has still 
been retained as a registered clerk under Jatin Babu’e 
son Sailen Babu who live in the same house and in 
same mess, by concealing his antecedents." 

[5l On 4th March 1947 pending the enquiry, 
with the sanction of the District Magistrate 
Jatin Babu was suspended by the Sub-divisional 
Magistrate from practising but on 24th March 
1947, a'ter hearing the arguments of the lawyer 
for Jatin Babu this order wa9 vacated. After 
making the enquiry, at the time of submitting 
the proceedings to this Court, the Sub-divisional 
Magistrate, on 16 th July 1947, with the sanction 
of the District Magistrate suspended Jatin Babu 
again from praotice pending enquiry by this 
Court. 

[6] The learned Advocate-General appears in 
support of this reference and Mr. Bhattacherjee 
appears for Jatin Babu against this reference. 

[ 7 ] The learned Advocate Mr. Bhattacherjee 
for the opposite party has taken a preliminary 
objection that his reference is incompetent as 
the offences complained of are criminal offenoes 
and so, his client should not be tried summarily 
under the Legal Practitioners Act but he should 
be tried by a criminal Court and, if found guilty, 
then and then only proceedings under the Legal 
Practitioners Aot may be taken against his client- 
In support of his argument, he has relied on the 
following cases: In re Mukhlear of Bargarah 
reported in A.I.R. (30) 1943 pat. 62: (44 Cr. L. J. 
323 S. B.). This is a decision of a Special Bench 
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of the Patna High Court. In this case Harries case of libel and contempt of the High Court 
C. J. said Judges, the High Court had “reasonable cause”, 


"When the charge broaght egaiDSt a legal practi¬ 
tioner amounts to an allegation of the commission of a 
serions crime, tho proper procedure to follow is to 
launch a prosecution lor that crime and, if a convic¬ 
tion is obtained, to institute proceedings under the 
Legal Practitioners Act," 

Mr. Bhattacherjee has also cited the decisions 
of the Calcutta High Court: the case of Chandi 
Charan, reported in 24 C. W. N. 755 : (A. I. R. 

(7) 1920 Cal £65: 21 Cr. L j. 691), case of In the 
matter 0 / Rajendra Kumar Dutt, reported in 
30 0. W. N. 186 : (A. I. R. (13) 1926 Cal. 602 : 37 
Cr. L. j. 701) and the case of In the matter of 
Satish Chandra, reported in 31 c. W. N. 564 : 
A. I. R. (14) 1937 Cal. 636 : 29 Cr. L. J. G 65 ). It 
is contended that in all these cases, it has been 
held that the correot procedure in those oases 
where a praotitioner is charged with criminal 
offences is to institute criminal prosecution 
first. We may mention that even in the above 
oaee of Bajendra Kumar Dutta, (30 0 . w. N. 
186 : A. I. R. (13) 1926 cal. 502 : 27 Cr. L. J. 701) 
and Satish Chandra Singha, (31 c. W. N. 554 : 
A. I. R. (14) 1927 oal. 636: 29 Cr. L. J. 666), the 
case of In the matter Chandi Charan, reported 
in 24 C. W. N. 765 : (A. I. R. (7) 1920 Cal. 665 : 21 
Cr. L. j. 691) was referred to with approval. In 
the latter case at p. 762, Mukherjee J., observed: 

"It is not necessary to lay down an inflexible rale 
that there must in every case bo a trial and conviction 
for criminal mUconduot before disbarment will be 
ordered. That should be the ordinary rule when the 
mieoonduct alleged has no direct connection with the 
oonduot of the pleader in his practical and immediate 
relation to the Court. On the other hand, when the 
misconduct attributed indicates unfitness to discharge 
professional duties, a criminal conviotion may not 
always be a prerequisite to tho adoption of disciplinary 
measures; and indeed, notwithstanding acquittal on 
the criminal charges, disciplinary measures may be 
successfully taken as in the case of In the matter 0) 
the Second Grade Pleaders, reported in 34 M«d. 29: 
(6 I. C 313), The test to be applied in each case is, 
whether tho person concerned will be prejudiced by 
the adoption of summary procedure for the investiga¬ 
tion of what is In reality a grave criminal oharge.” 

[8) It will thug appear even from the deoision 
of the Calcutta High Court that there is no such 
hard and fast rule that proceedings under the 
Legal Practitioners Aot must follow only a con- 
viction in oriminal Court. Besides, as urged by 
the learned Advocate General far from there 
beiDg any snoh invariable rale, it will appear 
from the wording of 8.14, Legal Practitioners 
Aot itself, that s. 14 gives the High Court 
very wide discretion in regard to the exeroise of 
disciplinary authority. In support of this, the 
learned Advocate General has cited the case of 
In re S. B. Sarbadhicary, reported in 34 I. A. 
41: (5 Or, L J. 67 P. 0.1, where their Lord, 
ships of the Judioial Committee held that in a 


in suspending the practitioner. 

(9) The learned Advocate General has also 
cited a series of cases where proceedings taken 
under the Legal Practitioners Act before con- 
viction not only in ordinary cases of charges of 
criminal offences but also in cases of charges of 
grave criminal offences were approved by Courts. 
The cases are: In the matter of a Pleader, re. 
ported in 20 C. W. N. 1069: (a. I. R. ( 4 ) 1917 Cal. 
609 : 18 Cr. L. J. 42), In the matter of Basik 
Ball, 20 C. W. N. 1284: (A. I. R. (4) 1917 Cal 458: 
18 Cr. L. j. 420), District Judge, Ktstna v. 
Hanumanulu, 39 Mad. 1046 : (A. I. R. (8) 1916 
Mad. 1144: 17 Cr. L. J. 33 F. B.), P , a first grade 
Pleader , Markapur, A. I. R. (29) 1942 Mad. 630: 
(44 cr. L. J. 17 8. B.), In the matter of R, S. 
Pleader, A. I. R. (22) 1935 Pat, 249: (36 Cr. L, J. 
1023 S. B.), K., a Euktear of Aurangabad, 
A. 1. R. (23) 1936 pat. 337: (38 Cr. L. J. 916 8.B.), 
In the matter of U, an Advocate, A. I. R. (26) 
1939 Rang. 142 : (1939 Rang. L. R. 213 S. B.); 
In re Eari Prosunno, reported in 21 c. W. N. 
516 : (a. 1 . R. ( 5 ) 1918 Cal. 196 : 18 cr. L. J. 
466) and Re Second Grade Pleader, reported in 
51 Mad. 798 : (A. I. R. (15) 1928 Mad. 918 : 29 
cr. L. J. 783 F. B.). In the above case of a 
Pleader reported in 20 0. W. N. 1069 : (a I. B. 
( 4 ) 1917 Cal. 609: 18 Cr. L. J. 42), their Lordships 
Teunon and Chaudhuri JJ. held that tampering 
with Court’s records was a serious matter and 
suspended the pleader for 3 months. In the 
above case of Eari Prosunno, reported in 
21 c. W. N. 616 ; (A. I. R. (6) 1918 Cal. 196 : 18 
Cr. L. J. 465), his Lordship Woodroffe J. held 
that when a Muktear wa3 found to have receiv- 
ed a sum of money from a person against whom 
some police case was pending for the purpose 
of bribing the police and aoted as a go between, 
his aotion furnished reasonable cause for punish, 
ment under 8. 13, ol. (f), Legal Practitioners 
Act. In the above case of a second grade Pleader, 
reported in 61 Mad. 798 : (A. I. R. (15) 1928 Mad. 
918 : 29 cr. L. J. 783 F. B.), in support of an ap. 
plication for a transfer of a oriminal case pend, 
ing before a Magistrate, the pleader in question 
swore to an affidavit that he witnessed the 
Magistrate receiving a bribe from the accused. 
In this Full Bench case in which the eanad of 
the pleader was withheld for certain period Sir . 
Murray Coutts Trotter. 0. J. observed as follows: 

' We wiah to make it oiear to the profession, It it 
does not already realise it, that it is a misconduct for 
a professional man not only to make charges whioh he 
knows to be false bat obarge3 whioh he must know he 
has no reasonable prospect of substantiating.” 

So, we are unable to uphold the preliminary 
objection of Mr. Bhattacherjee that this referenoel 
is in competent inasmuoh as there has been no 
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|previous criminal trial and conviction in respect 
’of the charges formulated in this reference. 

[ 10 ] The next point urged by Mr. Bhatta- 
cherjee is that this case does not come under 
cl (f) of 8. 13, Legal Practitioners Act, i. o., it 
is not covered by the words therein, viz. “for 
any other reasonable cause. 1 ’ It is too late in the 
day to argue this and if any authority need be 
cited we may refer to the case of Le Mesurier 
v. Wajid Hossaiyi , reported in 29 cal 890, Full 
Bench decision in which Hill J. as early as 1902 
dealt with this point at length and referred to a 
largo number of English and Indian cases. It 
was held in that case that the words “any other 
reasonable cause” in S. 13, cl. (f), Legal Practi¬ 
tioners Act, are not confined to misconduct of 
which a practitioner is guilty in hie professional 
(Capacity but embrace all causes which may 
afford reasonable grounds for his suspension or 
dismissal. In this case Hill J. also observed : 

“The moral defect is the same whether there has or 
has not been a conviction, the difference lying only in 
the machinery employed in establishing it. In Ecgland, 
I may observe in the case of an attorney, the fact that 
an indictment might be, but has not been preferred, is 
no reaeon for the Court to stay its hand, If the fact of 
misconduot is brought before it ? W.H.B reported in 
(1882) 50 L. J. 165) and see In re E\ll t reported in 
(1668) 3 Q B 543. And in this country, if tho law bo 
as I conceive it to be. I think the same view would be 
taken. See the c^e of In the matter of Oholab Khan, 
reported in 7 Beng. L. R. 179 : (16 W. R. Cr. 15) .... 
It appears to me also a strong authority for 6aying 
that the Court will act on proof of facts from which a 
moral defect of character may be implied, although 
they amount to a criminal offence for which the 
offender has not been convicted and have no connec¬ 
tion with his professional avocations.” 

The case of Rasik Loll Nag , reported in 20 
C.W.N. 1284 : (A I.R. (4) 1917 Cal. 423: 18 Cr L J. 
420 ), may also be referred to in this connection. 
So, in our opinion, there is no doubt that 9.13 (f) 
'covers the present case and there is no substance 
in Mr. Bhattacherjee’s argument that as the 
offences complained of were not committed by 
his client in his professional capaoity, he is not 
hit by 8. 13 (f), Legal Praotitioners Aot. 

[ 11 ] The learned Advocate General argues that 
from the facts and circumstances of the case it is 
established that the conduct of Jatin Babu is not 
that of a honourable member of the Legal Profes- 
aion to which he belongs. He suggests that Jatin 
Babu took Kanakprova under his care on 3rd 
July 1946 and had her removed first to the house 
of Nag and thence to the house of Miajan and 
his motive in doing so must be to share the sale 
proceeds of the property of Kanakprova with 
Miajan and this is apparent from the fact that 
he was screening Miajan although he knew where 
Kanakprova was living at different times and 
he misled people as to her whereabouts and dis¬ 
couraged interviews with her. For this he relies 


on the evidence of p. w. l Balai, p. W. 3 Mani. 
ruddin Sarkar, P. w. 4 Jaki Mamud Sarkar, 
P. W. 8 Shamshuddin Sarkar and p. w. 11 
Nishi Kanta Sarkar,i p. w. 19 Ramani Mohan 
Sarkar. Balai is the cousin of Kanakprova. We 
cannot rely very much on Balai’s evidence as it 
was Balai who made a complaint before the 
present Magistrate and his complaint was not 
only dismissed but he was asked to show cause 
why he should not pay compensation for filing 
a false and frivolous complaint. P. W. 3, Mani. 
ruddin, Ex-Tabsildar of Kanakprova, says : 

“On another occasion I was not allowed to see her 
by Miajan. Oo hearing this I went to Jatin Babu and 
stated what Miajan bad done Jatin Babu told me thftt 
Kanakprova did not like to see any of us.” 

P. W. 4 another Tabsildar of Kanakprova says 
“I enquired of Jatin Babu who said that Kanak¬ 
prova would not see us any more.” P. W. 8 
states that when he went with Bolai to enquire 
of Jatin Babu as to the whereabouts of Kanak¬ 
prova, he was told by him that she was kept in 
the house of a Brahmin where there were other 
widows and she was happy there and eventually 
even Bolai was not allowed to interview Kanak¬ 
prova. The evidence of P. W. 11, President of 
Hindu Mahasabha, who is a B. L. pleader prac¬ 
tising in Munsiff's Court seems to be most 
damaging. He says : 

"Towards the end of Sraban, Jatin Babu told me 
that he was feeling it inconvenient to keep Kanak¬ 
prova in his house a9 he has youDg sons and the 

woman was good looking.I got a report from 

Sukban Banarjee, Secretary of the Organisation that 
Riahi Mohan Dey was willing to accommodate hor. After 
8 or 4 days Jatin Babu informed that he had made 
arrangement to keep the woman in the house of one of 
his relations, Bejoy Govioda Nag and the organisation 
need not think over it. By the middle of Bhadra 
Mobarak Sarkar, a pleader’s clerk and Sukhan Babu 
Informed me that the woman wa9 living in the hou3e 
of Miajan Sarkar. Oo the morning following I met 
Jatin Babu in his house and told him what I had 

heard but he stated that it could not bo.He 

further stated that Miajan was like his own son. I met 
Jatin Babu in Court who told me that what I had 
heard was not true. Mobarak made a false statement 
and that the woman was kept in a Brahmin family at 
Ballnighar (in the house of Sarkar Chakravaorty). I 
believed Jatin Babu and did not make aoy further 
enquiry about it.” 

But P. w. 18 , Govind Kumar Roy, a teacher of 
H. E. School states that there is no Brahmin 
family at Ballnighar except their family. If the 
evidence of these witnesses is accepted and there 
is no reason why their evidence should not be 
accepted and why they should all tell a lie, there 
is no doubt that whatever the motive may be 
it was at the instance or with the connivance of 
Jatin Babu that Kanak Prova was removed from 
place to place and that ultimately she oame to 
live with Miajan. 

[12] Now, as to the disposal of her properties 
both movable and immovable. It is .the evi- 





1950 Crown v. Jatindra Uohan ( Amin Ahmed J.) Daooa 'l 


dence of P. W. 1, Balai and P. w. 3, M&niruddin 
that tor her maintenance the corrugated iron 
sheet hut was sold at Rs. 210 while she was living 
at Jatin Babu's house and, in our opinion, Jatin 
Babu cannot be blamed for it in any way. 

[13) But. as to the sale of her immovable 
property, it is argued that, although Kanakprova 
was not in need of any money at the time, on 
account of the influence of Jatin Babu Kanak¬ 
prova wa9 made to sell her property worth ten 
or twelve thousand rupees for Rs. 40G0, and not 
only it was sold at less than its proper price but 
it was sold in hot haste as soon as the final 
report was submitted by the Police. According 
to the evidence of p. w. 17, Babu Hira Lai 
Chatterjee, Court A. S. I., the final report of the 
case in question was submitted by the police on 
25th September 1946 and it was accepted and 
the accused were discharged on 8th October 1946. 
Except the evidence of p. w. 1, Balai and P. w. 3 
Maniruddin that the property in question may 
be worth 10 or 12 thousand, there is no other 
evidence as to the real and exact value of the 
property. It is proved that the said property 
was purchased by p. w. 9, Guna Mohan Das, 
the then President of Hindu Mahasabha for 
R8. 4000 and the document thereof wa3 regis- 
tered on 12th October 1916, i. e., on the re-open- 
ing date of oriminal Courts after the puja 
vacation, not at Gaibandha but at Rangpur 
registration office- The most important witness 
of this transaction is P. w. 9, the vendee of the 
property, Guno Mohan Das who is an M.A.B.L. 
pleader practising at Gaibandha. He says: 

"About,15 or 20 days bt fore the exeoution of the Kabala 
1 had disoussion about the purohase with Jatin Babu. 
Jatin Babu staled the reason for salo to be that Kanak¬ 
prova would not bo able to reside any more in her own 
place and that sho would be given in marriage at Qai- 
bandha. Many poople will be agreeable to marry her if 
she had any money. Jatin Babu slated that money 
would bo kept In a bank. I withdrew the consideration 
monoy from my deposits in Hazordi Bank. At tho 
time of tho withdrawal, I told Atnl Babu, the Manager 
of the Bank that if he would approach Jatin Babu he 
might get the money again In deposit .... I had 
previous talk with Jatin Baba who stated that he 
looked opon Miajan as his own son and that he trusted 
him .... Sho was selling the property as sho was put 
to various tronblo on account of the property 
"Sampatt! amarkalhaiase.shei jaDya biori kariteob’hi.” 

Again in re-examination, he says: "My bona fides 
regarding the exeoution of the Kabala arose from 
my disoussion with Jatin Babu.” From the 
evidence of this witness, it appears as if both 
Jatin Babu and he were doing things out of the 
best of intention. Jatin Babu gave out that he 
wanted to get Kanakprova married with the 
oaeh money after the sale of her property and 
Guno Mohan Baba helped her to sell her property. 

[14] But, the evidenoe of other witnesses as to 
what happened afterwards does not support this 


view for P. w. 10 Babu Atul Chandra Roy, local 
agent of Hazordi Bank corroborates P. w. 9 Guno 
Mohan Babu when be states that Guno Mohan 
withdrew its. 3900 by an overdraft and advised 
him to approach Jatin Babu so that he might get 
the money deposited by Jatin Babu after the sale 
and he actually approached Jatin Babu and the 
latter assured him with the deposit. But instead 
of depositing any money in the said Bank as fro. 
mised, the evidence of p. W. 5 an employee of local 
Das Bank is that on 15th October 19iG Miajan 
Sarkar opened an account in the Das Bank Ex. a 
in the name of his minor son A min nl Haque. Ao- 
cording to this account only Rs. 3000 was deposited 
and by 30th January 1947, the entire amount 
except a balance of Rs 10-15 6 was withdrawn. 
So, it is suggested that but for the instigation 
or connivance of Jatin Babu all this could not 
happen. Points are also made of the facts that 
to start with in the very abduotion case in which 
Jatin Babu filed the complaint and stood for 
surety for Kanakprova his son Sailendra stood 
surety for the principal accused 1 Ghatu Sarkar 
that his son Sailendra's clerk Miajan was also 
working for Jatin Babu and mo9t of the exhibits 
viz. Ex. 6 bail bond of Kanakprova dated 3rd 
July 194G, EX. 3 receipt of Rs. 96 dated 14th 
August 1946 given by Kanakprova to her tenant, 
Ex. 1 a receipt of Rs. 210 dated 19th July 1946 
given by Kanakprova to the vendee of the hut 
were all written by Miajan Sarkar and that even 
her younger brother who was staying with her 
was sent away as it appears from the evidence 
of her tenant Ruhini Kanta who says : 

"Miajan came to the elation with Anath, the minor 
brother ot Kanakprova and aiked me to take him to 
Naldangn to hie 6ister’a house .... I took the boy to 
Naldanga.'* 

Some witnesses have said that they heard that 
Kanakprova became a Muslim and Miajan has 
married her but hearsay evidence is no evidence 
and the learned Adovcate General has frankly 
oonceded that there is nothing to prove that she 
has become a Muslim or that she is married to 
Miajan but he urges that on the above evidenoe 
and oiroumstances taken as a whole one cannot 
but say that Jatin Babu's conduot is not that 
of an honourable member of the profession and 
it calls for disciplinary action on our part. 

[15] Jatin Baba oannot escape from tho iaot 
that from the date, i. e„ 3rd July 1946 he stood 
surety for Kanakprova till loth Ootober 1916 
when the final report was acoepted and aooused 
were disoharged. Jatin Babu was the surety and 
acoording to his undertaking he was bound to 
produce her before Court whenever he was 
called upon to do so, and so, he cannot be heard 
to say that he did not know the whereabouts of 
Kanakprova or he did not know how and when 
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she went to the house of Miajan Sarkar. It is been led in support of the charges and certain 


too much to say that all that P. W. 9 Guno 
Mohan Babu and p. W. 11 Nishi Kanta Sarkar 
who are respectable and leading pleaders of 
Gaibandha said are untrue. It is also curious 
that Jatin Babu bas not only kept himself out 
of the witness-box but even in his written 
statement he has chosen not to give any expla- 
nation as to how Kanakprova who admittedly 
was staying with him to start with and for 
whom he stood surety escaped from his house 
and managed to land herself in the house of 
Miajan Sarkar and there sell her property. In 
this enquiry, we are somewhat handicapped as 
neither the prosecution nor the defence has 
examined Kanakprova or Miajan. Evidence of 
p. W. 15 and Ex. 5, deposition of Miajan Sarkar 
in the case filed against Mubarak Sarkar and 
others sought to be relied upon by the prosecu¬ 
tion are not, in our opinion, admissible in evi¬ 
dence. It seems to us that both the prosecution 
and the opposite party fought shy of examining 
Kanakprova and Miajan. At least to clarify 
matters further the Court should have examin- 
ed them a3 court witnesses. The learned Advo 
cate-General contends that the prosecution did 
not examino them as they were under the 
influence of Jatin Babu and to give the lie 
direct to the prosecution case, the defence could 
have called either or both of them in order to 
demolish the prosecution case. In any case, in 
our opinion, in the interest of justice, the Court 
should have examined Kanakprova. 

[16] Mr. Bhattacherjee has argued that as 
soon as the Hindu community of Gaibandha 
came to hear of the disposal of property by 
Kanakprova and her living in the house of 
Miajan, there was a great sensation in the town 
as a result of which the present petition under 
the Legal Practitioners Act was filed aud his 
client was made a scape.goat on mere suspi¬ 
cion. In this connection he relied on the case of 
Anandalwan v. Judges of High Court of 
Judicature, Madras, reported in 31 C. W. N. 
634 : (a. I. R. (17) 1930 P. C. 141 ! 31 Cr. b. J- 
489). In this case their Lordships of the Privy 
Council observed that charges of professional 
misconduct must be clearly proved and should 
not be inferred from mere ground of suspicion, 
however reasonable, or what may be mere error 
of judgment or indisoretion. The enquiry in a 
serious case of professional misconduct Bhould 
proceed on formulated charges and the evidence 
should be carefully taken and judged according 
to the ordinary standard of proof. This case 
only says that the enquiry should be according 
to charges and the evidence should be taken 
and assessed according to ordinary standard of 
proof. But, in the present case evidence has 


facts and circumstances have been proved ac¬ 
cording to ordinary standard of proof and so, 
the above case of Anandalwan, (34 C. W. n. 
534 : A. I. R. (17) 1930 P. 0. 144 : 31 Cr. L. J. 
489) has no application to the present case. 

[17] It is true that P. w. 11 Nishi Kanta 
Sarkar, the President of Hindu Mahasabha, 
says that one of the reasons for the proceedings 
in question is the Beneation in the town caused 
by the fact that Kanakprova sold her property. 
P. w. 14 who filed the petition before the 
S. D. 0. against Jatin Babu also says : 

“I cannot name particularly who gave me the date 
of the disposal of the property. That was a talk every¬ 
where in the town. Because the woman was converted 

to Islam led ua to file the petition before S. D. 0. 

another factor was that all her properties were robbed." 
It seems to U9 that undoubtedly there was a sensa¬ 
tion as soon a3 the public started talking that a 
Hindu widow had not only become a Muslim 
but also married a Muslim and was also deprived 
of all her property. So, it is all the more diffi- 
cult to understand this complacency of Jatin 
Babu who stood surety for Kanakprova. Al¬ 
though on the date the sale took place, he was 
no longer the surety according to p. W. 9, 
negotiation took place 16 or 20 days before that 
and but for the representation of Jatin Babu 
he would not have been induced to buy the 
property as he did. It is curious that inspite of 
such representation Jatin Babu failed to take 
charge of at least of the sale proceeds. It may 
well be that the money was deposited in the 
bank or spent according to the wishes of Kanak¬ 
prova but it was for Jatin Babu to explain his 
position in the transaction. But he has not done 
this. Jatin Babu is a very senior Mukhtear. 
Apart from being a surety, when Kanakprova 
escaped from his control, as a respectable mem. 
ber of the Bar, he should not have remained 
quiet over all that happened at Miajan's house 
and there is nothing to show that he took any 
steps to trace hsr out or that he made any com¬ 
plaint against anybody in respect of her. So, 
on the facts and circumstances of the case, it 
appears to ub that the conduct of Jatin Babu 
was not what is expected of a member of the 
profession to which he belongs So, we find that 
he is guilty of misconduot and is liable for 
action under S. 14, Legal Practitioners Act. But, 
as he ha9 been under suspension for nearly 2 years 
by now and he is nearly G9 years old, we consi¬ 
der that he has been sufficiently punished. 

[18] So, wo accept this reference but in view 
of the above circumstances, we only confirm the 
period of suspension already undergone by him 
and take no other disciplinary action against him. 

8hahabuddln J. — I agree. 

v r B Reference accepted. 
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A. L R. (37) 1950 Dacca 9 [C. N. 3.j 
ABBA!! 0. J. AND AMD? AHMED J. 


Sm. Joshoda Swrdari DeU—Defendant — 
Appellant v. Sumanta Chandra Ean-osha 
Ban iky a and ethers — Plaintiffs — i»£s- 
pondents. 

A. F. A D. No. 1723 ol 1313, Dsudsd cu 22:3 
■Jaas 1943, asrains; decree of Sab-Judga, Xoakh&li, 
L!- elh May 1913. 

(a) Transfer of Property Act (1362), S. S2 — 
Right of contribution—Right not available 2 gainst 
mortgagee or auction-purchaser. 


Section 82 applies to mortgagors in'.rr sr ana gives 
one mortgagor a right to have the other's property 
contribute to the discharge of the mortgage debt. 
This right cannot be availed of against the mortgagee 
or the auction-purchaser : A. I. B. (IS) 1331 CaJ. 251 
(FB), Eel on. 

Properties X and T were mortgaged to A and then 
property F was mortgaged to 23. B sned on hi; mort¬ 
gage and purchased property T in execution of his 
decree. In the meanwhile A brought a suit on hi3 
mortgage impleading B and obtained a decree for sale. 
Property X was sold in execution of that decree and 
was purchased by B whose actual possession was 
resisted by C who claimed to have purchased X in 
execution of his money decree while A's mortgage 
suit was pending. C claimed right of contribution 
under S. 82, T. P. Act against B. It was held that 
there could be no claim for contribution against B who 
was an auction-purchaser. [Para 4] 

Annotation : (’45-Com) T. P. Act, S. 82, N. 3. 

(b) Transfer of Property Act (1882), S. 81 — 
Marshalling—Properties X and F mortgaged to A 
— F mortgaged to B—B purchasing F in execu¬ 
tion of his decree—Suit by A impleading B —Decree 
for sale — B applying for sale of property X only 
under S. 81 —Held there was no right of marshal¬ 
ling. 

Properties X and F were mortgaged to A and then 
property F was mortgaged to B. B obtiined a decree 
for sale on his mortgage and purchased property F in 
exocation. A then sned on his mortgage impleading B 
and obtained a decree lor sale. In execution of that 
decree B applied, ostensibly under 6. 81, T. P. Act, 
that property X should be sold first; 

3eld, that no qneation of marshalling arose in these 
circumstances of the case as A was entitled to execute his 
decree against any of the properties X and F and there 
was nu other mortgage in existeooe. [P&ra 3] 

Annotation: ('45-Cum) T. P. Act, S. 81, N. 7, 9. 
Eemendra Kumar Du and Taptndra Kumar Pal 
for Chandra Sekhar Bhoamick — lor Appellant. 
PrafuUa Chandra Nag and Jxitndra Kumar Sen 
Qupla—loc Respondents. 


Akram C. J—This appeal by defendants l 
and 6 arises out of a suit for declaration of the 
plaintiff's title to the suit lands and for fcUs 


ion of the same. 


[ 2 ] The plaintiff’s case was that one Madhab 
Chandra Nath borrowed Bs. 600 from a person 
called Dina Bandhu Nath on 1st January i ff* ), 
by executing a mortgage bond in his favour, 
which oompneed two plots of lands the home¬ 
stead Plot No. l and the nal lands plot no. S of 
the mortgage bond. Later on the said 
Chandra Nath again borrowed another sum of 
1950 D aeajia 


Bs. ZOO by mortgaging only plot No. 1 'namely, 
the tomer.esa) oi ihe previous bond to the 
plaintiff sometime in September 1930. Dina 
Banahn Nath then trough: mortgage Suit 
No. 351 of 1335 impleading the plaintiff also in 
the suit and on obtaining a mortgage decree 
applied for the execution of the same, in execu¬ 
tion Case No. 107 of 1337. In the meanwhile, 
however, the plaintiff obtained a mortgage 
decree upon his own mortgage bond of Septem¬ 
ber 1930 and in execution thereoi purchased the 
homestead (i.e. the aforesaid Plot No. l) on 22nd 
September 1937. Having done so, he applied 
ostensibly under S. 81, T. P. Act, and secured 
an order for the sale of the nal land only (i.e., 
riot NO. 2 aforesaid) in the first instanoe in exe¬ 
cution Case no. 107 of 1927. The nal land only 
(i.e., Plot No. 2) was thereupon brought to sale 
in the execution case aforesaid, and the same 
was purchased by the plaintiff on isth Sep¬ 
tember 1939 for Rs. 1162 odd, and delivery oi 
possession was taken by the plaintiff on 10 th 
March 19.0, but when the plaintiff went to take 
actual possession he was resisted by defendants 
1 and 5 on the ground that on 23rd March 1937 
defendant l had purchased the nal land i.e., 
plot no. s for a sum of bs. io in execution of a 
money decree in Small Cause Court Suit No. 310 
of 1936 and obtained possession of the same and 
that defendant 5 hai subsequently purchased 
the said plot from defendant 1 . 

[3] The main defenoe was : (l) the order of 
marshalling under S. Bl, T. P. Act, was without 
jurisdiction and consequently the plaintiff ac¬ 
quired no title by his auction.purchase in exe¬ 
cution case no 107 of 1937; (2) that in any event 
the plaintiff could not recover possession of the 
suit lands without payment to the defendants a 
sum of Bs. 934 under B. 62, T. P. Act, by way 
of contribution. Both the Courts below decreed 
the plaintiff’s suit. The defendants thereupon 
preferred the present appeal. 

M Once again the defendants appellants 
have urged before us the same contentions men- 
tioned above. It seems to me however that the 
appellants in this case have entirely misunder- 
stood the situation and miswnoeived their posi. 
tion. No doubt it is true that S 61 , T. P. Act, 
has no application to the facts of this case; but 
neither ha3 S. 62 . In my opinion no question! 
either of marshalling or of contribution arises. 
Dina Bandhu Nath was clearly entitled to 
execute his decree against any of the mortgaged 
properties he liked, there was but one single 
mortgage in existence at the time, and the equity 
of redemption, we may take it, was in defen. 
dant 1 who had made his purchase under the 
money decree while the mortgage suit was pond- 
mg; there was no other mortgage which BTiafofl 
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for the application of S. 81 or S. 82, T. P. Act. I 
cannot se8 how there could he any marshalling 
or any claim for contribution as against the 
auction-purchaser of execution case No. 107 of 
1937, in those circumstances. Section 82 , T. P. 
Act 

“applies to mortgagors inter se and gives one mort¬ 
gagor a right to have the other’s property contribute to 
the discharge of the mortgage debt", 

as was observed in the case of Umar Ali v. 
Asmat Ali reported in 58 Cal. 1167. at p. 1177 : 
(a. I. It. (18) 1931 cal. 251 F B.). This right in 
my opinion cannot be availed of against the 
mortgagee or the auction purchaser. I, accord¬ 
ingly, agree with the conclusion arrived at by 
the Court of appeal below, although I am unable 
to agree with it in the reasonings given in sup. 
port of its conclusions. 

[6l The appeal is, therefore, dismissed but 
without costs. The cross objection by the plain¬ 
tiff is also dismissed but without C03ts. 

Amin Ahmed J —I agree. 

d.R.R. Appeal dismissed. 

A. I. R. (37) 19S0 Dacca 10 [C. N. 4.] 
Akram C. J. and Amin Ahmed J. 

Abdul Sobhan Bhuya and another— Defen¬ 
dants — Appellants v. Wasin Bhuyia and 
others—Respondents. 

A. F. A. D. No. 174 of 1913, D/ 9 11 1949, against 
deoreo of A. D. J., Dacca, D/ 23-7-1942. 

Muhammadan law—Wakf — Wakif making pro¬ 
vision for appointment oi mutwalli — Successor of 
wakif cannot alter number and personnel of mut- 
wallis in violation of original wakf-nama. 

Even a wakif, after he has created a wakf and made 
provision for the appointment of mutwalli has no 
power to alter the arrangement and remove the mut¬ 
walli appointed by him, unless he reserves such 
powers at the time be creates the wakf; much less can a 
successor of- the wakif do the same. The Muhammadan 
law does not allow alteration of the number and 
personnel of mutwallis in violation of the original wakf- 
namas: A.I.R. (32) 1915 Cal. 418 and 37 Cal. 263 
Bel on. [Para 3] 

Birendra Kumar De for Hemendra Ch. Sen¬ 
ior Appellants. 

Jilcndra Nath Ouha for 8. P. Ohosh— 

for Respondents. 

Bhupzndra Nath 1 Boy Clumdhury — 

for Dy. Registrar. 

Amin Ahmed J. — This appeal on behalf of 
defendants 1 and 4 arises out of a suit for parti- 
tion of certain ejmali wakf properties. The faots 
may be briefly stated as follows: One Fazil 
Bhuia who was the owner of the properties in 
suit, by two wakfnamas dated 26th Sravan 1321 
B. 8., corresponding to llth August 1914, and 
2nd Sravan 1326 B. S., corresponding to 18th 
July 1919. respectively, made wakf of his 2/8rd 
interest in certain properties covered by a tenure 
called mirash Dengari Kaibarta. According to 
these two deeds Fazil Bhuia made himself mut¬ 
walli during his life time, and after his death 


Bhuyia (Amin Ahmed J.) A. I, B, 

the plaintiff was to be mutwalli of the wakf 
properties. The deeds also empowered the plain¬ 
tiff to nominate his successor and also indicated 
the class of persons from whom the plaintiff was 
to nominate his successor. Fazil Bhuia died in 
1327 B. 8. corresponding to 1920, leaving three 
sons, namely, one Wasil Bhuia, the plaintiff 
(mutwalli) who is also defendant 2 (in personal 
capacity), one Abdus Sobhan Bhuia, defendant 
1 appellant, and one Isbaque Bhuia defendant 

3 and also one Abdul Ali Bhuia, his grand son 
by pre-deceased son, who is defendant 4. After 
the death of Fazil Bhuia, all the four defendants 
and also the plaintiff executed a wakfnama 
dated 20th Eartick 1328 B. 8. corresponding to 
16th November 1921 which is Ex. A, by means of 
which they amicably disposed of the remaining 
l/Srd share of the properties of late Fazil Bhuia 
left over after the wakfnamas of Fazil Bhuia, 
according to whioh all the four defendants were 
to be joint mutwallis in respect of all the pro¬ 
perties of Fazil Bhuia, and if one of these 

4 joint mutwallis died his survivors or his 
survivor would be the mutwalli. 

[2] The plaintiff’s case is that the executants 
of the deed of 1328 B. S. had never intended to 
dedicate these properties to God; that they 
all along treated their shares as their personal 
property that under the wakfnamas of the plain- 
tiff’s father the plaintiff had no power to make 
defendants 1, 3 and 4 his co-mutwallis and, 
therefore, the wakfnama of 1328 B. 8. was void; 
further that because the joint possession of all the 
properties in suit is inconvenient and is a source 
of trouble among the relations, the plaintiff 
demanded the partition of the 2/8rd Bhare of the 
ejmali property of late Fazil Bhnia as made 
wakf of by the late wakif, Fazil Bhuia by the 
two wakfnamas dated 1321 B. 8. and 1826 B. 8. 
but as the defendants did not agree to suoh a 
partition the present suit has been filed. Defen¬ 
dant 3 did not contest the suit. Defendants 
1 and 4 contested the plaintiff’s claim for 
partition and at the trial various issues were 
raised, one of them being, whether the present 
suit was maintainable by the plaintiff as sole 
mutwalli. Both the Courts below have held that 
the wakfnama of 1828 B. 8. was not a valid and 
operative document and that the plaintiff was 
entitled to institute the present suit as the sole 
mutwalli of the wakf properties. Hence the 
present second appeal. 

[3] Mr. Birendra Kumar De, the loarned 
advocate for the defendants-appellantshas argued 
before us that the Courts below ought to have 
held that inasmuch as the other defondants 
are the three co mutwallis ol the plaintiff 
ing to the wakfnama of 1328 B. 8, the plaintitt 
alone was not competent to file the present sui 
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for partition. It is true that the plaintiff himself 
along with the other defendants is a party to 
the wakfnama of 1328 B. S. by means of which 
the number of mutwalli9 was amicably increas- 
ed to four and the parties acted on this wakf- 
nama for a number of years; but the question is 
whether the Mahomedan law allows such altera, 
tion of the number and personnel of mutwalli3 
in violation of the original wakfnamas of 1321 
B. S. and 1326 B. S. made by the wakif, Fazil 
Bhuia. It may be that according to Fazil Bhiua’s 
wakfnamas plaintiff was empowered to nomi. 
nate his successor; but he was not empowered 
to appoint oo-mutwallis. The nomination of hi 3 
successor is quite different from appointing co- 
mutwallis. According to the wakif the plaintiff 
was the sole mutwalli and he did not empower 
the plaintiff to add to the number of mutwalli 9 ; 
nor did he anywhere in his wakfnama stated 
that after his death the plaintiff could appoint 
three persons as co-mutwallis. So this deed of 
wakf of 1928 B. s. is clearly oontrary to the 
intention of the wakif. Apart from this, it is now 
a settled law that even a wakif, after he has 
created a wakf and made provision for the ap. 
pointment of mutwalli has no power to alter 
the arrangement and remove the mutwalli ap¬ 
pointed by him, unless he reserves such powers at 
the time he creates the wakf; vide the case of 
Siddiq Ahmed v. Sayed Ahmed, 49 c w. N. 
311 : (a. i, R. ( 32 ) 1946 Cal. 418). So much less 
oan a successor of the wakif, in this case, 
the plaintiff mutwalli and bis heirs, do the 
same. 

[ 4 l It has also been held that a mutwalli ha 9 
no power to transfer his offioe to another person, 
unless such power is expressly conferred upon 
him by the wakif but he may appoint a deputy 
to assist him in the management of the wakf 
property ; vide the oase of Salimullah v. Abdul 
Khair, 87 cal. 263 ; (9 1 . 0 . 419). In the present 
oase the persons appointed by the wakfnama of 
1828 B. B. are not appointed as deputies to assist 
the plaintiff mutwalli, but are admittedly ap. 
pointed co-mutwallis which the plaintiff mut- 
walli had no right to do according to the 
wakfnamas of his father. The result, therefore, 
is that this appeal is dismissed with oosts. 

[5] The question of the substitution of the 
eldest son of late Wasin Bhuia alone instead of 
all bis heirs need not be gone into in this appeal. 
We therefore, pass no order on the application in 
this connection. 

Akram G. J.—I agree. 

Appeal dismissed, 


A. I. R. (37) 1950 Dacca 11 [C. N. 5.] 
Akram C. J. and Amin Ahmed J. 

Mt, Mahe Badan Banu Choudhurani and 
another — Appellants v. Abdul Aziz Khan and 
others — Respondents . 

A. F. A. D. No. 1487 of 1944, D/-17-11-1949, against 
decree of D. J., Sylhet, D/- 28-3-1944. 

(a) Assam Land and Revenue Regulation (I [1) 
ol 1886;, S.65 — Notice under — Objection cannot 
be raised to opening of separate account by persons 
in possession but not recorded proprietors — They 
can however file suit under Limitation Act (1908), 
Art. 14. 

Even though persons In possession, who were not 
recorded proprietors cannot raise an objection at the 
time of notico under S 65 in respeot of the opening of 
a separate account, it is open to them to file a suit 
under Art. 14, Limitation Act against the order of the 
Deputy Commissioner openiog a separate account with¬ 
in one year of the said order. [Para 5] 

Annotation : C42-Com.) Limilation Act. Art. 14. 

N.2. 

(b) Assam Land and Revenue Regulation (I [ 1 ] 

of 1886), Ss, 63, 67, 70 and 71 — Defendants in 
possession but not recorded proprietors—They are 
bound to pay Government revenue - Non-payment 
will make them defaulters — Defendants claiming 
by adverse possession—This also constitutes them 
joint proprietors of taluk, with corresponding liabi¬ 
lity to pay Government revenue—On non-payment, 
they become defaulters and on revenue sale the 
purchaser gets rights, title and interest of defaulting 
defendants free from all encumbrances: A. I. R. (4) 
1917 Cal. 213, A. I. R. (4) 1917 Cal. 326 and A I. R. 
(4) 1917 Cal. 199, Pel. on. [Para 6] 

Jilendra Kumar Sen Qupla and Sabita Ranjan 
Pal —for Appellants. 

Hemendra Kumar Das and Tarapada Kumar Pal 

— for Respondents. 

Amin Ahmed J. — This appeal by defen. 
dants 29 and 30 arises out of a suit for recovery 
of possession on declaration of the plaintiff’s 
title thereto. The suit relates to 6 plots of lands 
but the plaintiff claims only plots No. l, 8 ,4 and 
6 and not plot no. 9. 

[ 2 ] The plaintiff's case infar alia is that the 
soil lands appertain to taluk No. 26069/334. In 
1924 a separate account No. 9 was opened by 
one Abdullah and others. On 24th September 
1929, on account of non-payment of arrears of 
revenue, under the Assam Land and Revenue 
Regulation 18S6, the separate account was sold 
and it was purchased by defendant 28. The salo 
was confirmed on 3rd Deoember 1929 and, on 
28th August 1931, he was given possession 
through Court. On 22nd Ootober 1938, the plain- 
tiff purchased the said separate aocount from 
defendant 28 with arrears of mesne profits. As 
the defendants have kept the plaintiff and his 
vendors out of possession, the present suit has 
been instituted. 

[8] The suit is mainly contested by defen. 
dants 29 and 80. Their case intet^alia is that 
the suit lands appertain to taluk" no. 26060 / 896 . 
One Najiba Banu was originally the owner and 


D.H. 



12 Dacca Mahe Badan t. Abdul Aziz (Amin Ahmed J.) A. I. R, 


was in possession of the disputed plots nos. 1 , 
3, 4 and 5 as appertaining to taluk No. 55060/ 
335. In the year 183S the suit lands were taken 
settlement of from Najita Banu by one Bbikai 
alias Mahammad Safi, the maternal grand.father 
of Abdullah who is said to hare opened the 
separate account No. 9. In the year 1865, the 
interest of Najiba devolved one Sultan Khan 
and in the year 1890 Sultan Khan opened a 
separate account No. 1 in respect of the disputed 
land as appertaining to taluk No. 25060/335, so 
according to these defendants in all the transac¬ 
tions the suit lands have been treated as apper- 
taining to taluk No. 25060/335 and in separate 
account No. l when it came to be opened; that 
if the thak papers show that the lands appertain 
to taluk No. 25059/334 they must be incorrect 
and that separate account No. 9 was fraudulently 
and collusively opened. 

[4] Beth the Courts below held that the suit 
lands appertained to taluk No. 25059/334 sepa¬ 
rate account No. 9 standing in the name of 
Abdullah and others, that the separate account 
No. 9 was not fraudulently and collusively 
opened, that Abdullah or his predecessors were 
not in possession of plots 1,3, 4 and 5 and that 
plot No. 2 was in possession of Abdullah and 
others who opened the separate account No. 9. 

[5] Mr. Sen Gupta appearing for the appel¬ 
lants has argued that in a3 much os the plots 
Nos. 1, 3, 4 and 5 were in adverse possession of 
the defendants-appellants’ predecessors Eince 
1838 , in 1921 when separate account was opened 
by Abdullah and others the latter had no pro. 
prietary interest or title, so, under S. 65 of the 
Assam Land and Revenue Regulation, 1826 Ab- 
dullah and others should not have been aUowed 
by the Deputy Commissioner to open a separate 
account and, therefore, opening a separate 
account at the instance of a person without title 
followed by a revenue sale of such separate 
account cannot affect the interest of the defen. 
dants-appellants who acquired good and valid 
title on account of adverse possession for more 
than 12 years. Mr. Sen Gupta’s answer as to 
not raising any objection at the time the notice 
under S. 65 in respect of the opening of a sepa- 
rate account wa3 served is that as bis clients 
were not recorded proprietors, they did not raise 
any objection as the objection could not be heard 
or gone into by the Deputy Commissioner under 
S. 65. This may be so. But it was open to his 
clients to file a suit under Art. 14, Limitation 
Act againet the order of the Deputy Commis- 
sioner opening a separate account within one 
year of the said order and that was not done. 
But Mr. Ben Gupta points out that as Abdullah 
and others who opened the separate account No. 9 
had no title the purchaser of the separate account 


at the revenue sale has no title either. This argu- 
ment is not tenable for more than one reason. 
Although the defendant-appellants were not re¬ 
corded proprietors, on their own showing they 
were in possession of the plots in question. So, 
according to s. 63 of the Assam Land and 
Revenue Regulation they were bound to pay the 
Government revenue. Seotion 63 of the said 
Regulation runs: 

“Land revenue payable in respect of any estate shall 
be due jointly and severally from all persons who have 
been in possession of the estate or any part of it daring 
any portion of the agricultural year in respect of which 
the revenue is payable." 

Section 67 of the said Regulation runs: 

‘ L»nd revenue not paid on the date when it falls due 
shall be deemed to be an arrear and every person liable 
for it shall be deemed to be a defaulter." 

According to this section the defendants being 
in possession were defaulters. Farther, Mr. 
Sen Gupta daim3 for his clients more than 
possession that is title by adverse possession 
long before the date of the revenue sale. The 
effect of this adverse possession of the defen. 
dant.appellants was to constitute them joint 
proprietors of the taluk in question; with the 
acquisition of that right they also inourred the 
corresponding liability, namely, to pay Govern¬ 
ment revenue. They were, therefore, in the 
position of defaulting proprietors whose interest 
waa wiped out by the revenue sale. So by their 
default to pay the arrears of revenue, at the 
revenue sale, the purchaser got the right, title 
and interest of the defaulting defendant appel¬ 
lants free from all encumbranoes. Vide the case 


Mohim Chandra v. Pyari Lai, 44 Cal. 412 : 
L. I. a (4) 1917 Cal. 213) Section 70 of the 
53 am Land and Revenue Regulation runs: 
“When an arrear has accrued in respect of a perma- 
mtly settled estate or of an estate in which the 
Mlement-holder has a permanent, heritable and 
ansferable right of use and occupancy, the Deputy 
jmmiBsioner may sell the estate by auct.on; provided 
at. ... (2) if the arrear ba9 accrued on a separate 
count opened under S. 65, only the sharffl or lands 
>mprised in that account shall in the first place be put 
p to sale; and if tho highest bid doei not cover the 
rear the Deputy Commissioner shall stop the sale and 
red that the entire estate shall be put up for sale at 
futore date, to bo specified by him; and the entire 
tate shall be put up accordingly and sold.... • 
ection 71 of the said Regulation rans thus i 
••Property sold under 9. 70 shall be so d free of all 
icnmbrances previously created thereon by any other 

srson than the purchaser.’ 

idt the oase of Ajtar Ali v. BrojcndraKisliore, 
! c. L. J. 60 : (A. I. B. (4) 1917 Cal. 326), and 
[so the oase of Jitendra Kumar v. Motondra 

handra, 24 O.L.J. 63: (A.I.R. W lW oa J- 19 ^ 
rd Tn th« result this appeal is dismissed with 


costs. 

Akram C. 
b.g.d. 


J._I agree. 

Appeal dismissed . 
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A. I. R. (37) 1950 Dacca 13 (1) [C. N. 6.] 
Akram C. J. 

Abdul Gani — Petitioner v Khestra Mohan 
Boy and others—Opposite Party 

Civil Revn. No. 215 oi 1947, D/- 9-8-1919, against 
order of Mnnsiff 2nd Court, Comilla, D/- 1-5-1947. 

Civil P. C. (1908), O. 47, R. 1— Application under 
S. 174 (3), Bengal Tenancy Act (VIII (8J of 1885) 
to set aside sale—Application allowed on condition 
of petitioner s depositing certain dues by certain 
date or upon failure, sale to stand confirmed — 
Petitioner not having knowledge of order — Relief 
against forfeiture — Court can grant relief upon 
merits by extending time. 

An application under 8.174 (3), Bengal Tenancy 
Act, for setting aside sale, was allowed upon condition 
that the petitioner should deposit costa and other dues 
by certain date, upon failure of which the sale was to 
stand confirmed. The order was passed in the chamber 
without the knowledge of the petitioner and without 
reference to his lawyer. The petitioner was a poor 
cultivator and lived nearly 35 milea away from the 
town wherein the Court was situated and the petitioner 
had no intimation from the pleader of the order 
passed by the Coart: (p ara 2 ] 

Held that the Court had power to grant relief against 
forfeiture, upon a proper application being made to it. 
The right of forfeiture in such cases was not beyond 
the scope of tho application of the principle of equit¬ 
able relief, and an application under 0. 47. R. 1, Civil 
P. 0., was not, therefore, inooxnpetent and the Court 
ought to consider upon suoh application whether on 
the merits the application ahonld be allowed and the 
petitioner glvon a reasonable time within which to 
make the payment: A. I. B. (26) 1939 Cal. 309 and 
A. I. B. (26) 1939 Cal. 581, Be/. [Para 3] 

Anno. Civil P. C., O. 47, R. 1 , N. 16 and 16 (a), 

Ashra/uddin Chaudhury—lor Petitioner. 

Bhagirath Chandra Das—lor Opposite Party. 

Order.—On an application under s. 174 , 01 . (8), 
Bengal Tenanoy Aot, by the jadgment-debtor 
Miso. Ca9e No. 166 of 1946 oame to be started. 
This was disposed of on 22nd April 1947 when 
the following order waa passed : 

'^Miscellaneous Case be allowed on oontost with 003 t 
and ploador s fee at Bs. 4 on the condition of peti* 

f l ° D ® r ® de ?f fl to l t d aes with oost of execution 

by 30th April 1047. On the petitioner’s making the 
deposit the tuUa will be set aside. If the petitioner falls 
to make the deposit within the time allowed Miso. Casa 
shall stand dismissed and the sale will remain con¬ 
firmed. 

On the said date, however, namely 80th April 
1947 an application waa filed by the petitionee 
for extension of time. This application, was 
rejeoted on 1st May 1947 on the ground that the 
Court had no jurisdiotion to extend the time 
fixed for payment by its order dated 29nd April 
Another application for review under 0 . 47 , 
B. 1 , Civil P. 0., was thereupon made on 10 th 
May 1947. This application also was rejected on 
27th September 1947 on the ground that the 
application under 8.174(8) had been finally 
disposed of already and the application under 

ft 47 ' waa, therefore, inoompetent. 

1950 Dacca/26 & 8a 
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In that view of the matter the other points in 
respect of the said application and the merits 
thereof were not gone into. It is against this 
order that the jadgment-debtor, the applicant 
for review obtained tbs present rule. 

[21 In the petition here, upon which the 
rule was issued, it has been stated that the order 
dated 2Snd April 1947 was passed in the Chamber 
without the knowledge of the petitioner and* 
without reference to his lawyer; that the peti ' 
tioner was a poor cultivator and lived nearly 
35 mdes away from the town of Comilla, where- 
in the Court was situated, that the petitioner 
bad no intimation by the pleader of the order 
passed by the Court; that the petitioner had 
deposited the amount in the treasury on 12 th 
May 1947 where the said amouqt was still lying 
It a now urged by the learned Advocate for the 
petitioner that the view taken by the Court 
below that the application for review of the 
order dated 22nd April 1947 was inoompetent 
and could not be entertained cannot be sap- 
ported. and the decisions in the cases of Maham. 
mad Asra/ali v. NabijanBibi, 43 0. W. n 417 • 
u. I. B. (26) 1939 Cal. 5 3l) and Girish Chandra 
Uas v. Annadamant Dasi, 43 o. w. N. 663 : 

U. I. B. (26) 1939 cal. 309) are relied upon in 
support. 

[31 It seems to me that the contention put 
forward by the learned advocate for the peti¬ 
tioner as well founded and that the Court in a 
oase of this nature has authority to grant relief 
against forfeiture upon a proper application being 
made to it. The right of forfeiture in suoh oases 
is m my opinion, not beyond the eoope of the 
application of the principle of equitable relief, 
rv •’P™ ^, 0W .' *k 0 application under 0 . 47 , R. 1 , 

ru * 19 not ' there f° rG . incompetent and 

the Court ought to have considered whether on 
the merits the application should have been 
aUowed and the petitioner given a reasonable 
time within whioh to make the payment. I ao. 
cordingly set aside the deoiaion of the learned 
Munaif and send back the case to be disposed 
of on the merits in accordance with law. 

pr k ] . Th . 9 BnIe iG mad9 absolute with coats. 
Hearing fee one gold mohor. 

B ' G D * Rule made absolute. 

A. I. B. (87) I960 Dacca 18 (2) [C. N. 7.1 

Goha J. 

Ashutosh Boy and others — Appellants v 

Limitation (UOluX!?,,. reod " “ co “» - 
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The liability of an agent to account i3 personal and 
the deceased agent’s legal representatives cannot be re¬ 
quired to render accounts in the same sense in which 
the agent himself might have been called upon to do. 

[Para 7] 

Anno. Contract Act, S. 213, N. 2 ; Limitation Act, 
Art. 69, N. 5 and 10. 

(b) Accounts—Suit for — When lies enumerated 
—Limitation Act (1908), Art. 89. 

A suit for account will lie if the defendant is under 
an obligation to account and an obligation to account 
arises only (i) if the person upon whom the obligation 
is sought to be imposed must have received SDme kind 
of property not belonging to himself, (ii) that the per¬ 
son seeking to impose the liability must betheowneror 
must have 6ome title to that property as would enable 
him to recover it, (iii) that the defendant mu3thavere¬ 
ceived the property in his possession and control ; and 
(iv) there must be fiduciary relationship between the 
plaintiff and the defendant. ^ _ [Para 7] 

Anno. Limitation Act, Art. 89, N. 5. 

(c) Limitation Act (1908), Art. 89 — Agent dying 
without rendering accounts — Remedy ot principal 
against his legal representative — Contract Act 
(1872), S. 213. 

The estate of the agent, who has expired without 
rendering account* to his principal, does not escape all 
liability in the hands of his representatives. The remedy 
of principal in such a case is to sue the representa¬ 
tives of the agent for any losses he may have suffered 
by reason of the negligence mieconduot, misfeasance 
or malfeasance of his egeDt; such a suit is not one for 
accounts etiictlv so called but a suit for money payable 
by the representatives of the agent out of his assets in 
their hands. [Para 8] 

Anno. Limitation Act, Art. 89, N. 10; Contract Act, 
S. 213, N. 2. 

(d) Limitation Act (1908). Arts. 62 and 89 - Suit 
for recovery of specified sum of money-Nature of. 

A suit for recovery of a specified sum of money does 
not assume the character of a suit for accounts merely 
because in the determination of the question in contro¬ 
versy accounts may have to be examined. The eolo 
foundation for a suit for account is the obligation to 
account and where that does not exist, the suit for 

monoy cannot be regarded as a suit for accounts. 

[Para oj 

Anno. Limitation Act Art. 62, N. 4 ; Art. 89, N. 5. 

(e) Limitation Act (1908), Art. 89 - Accounts de¬ 
manded and reiused-Suit brought more than three 
years alter. 

Where a cause of action accrues and limitation once 
commences to flow It will not cease to flow Hence if 
there was demand and refusal during the life time of 
the a^ent, who subsequently dies, then a suit brought 
against his legal representative more than three years 
after such demand is barred by limitation. [Para 12] 

Anno. Limitation Act Art. 89, N. 13. 

(I) Limitation Act (19031, Arts. 89 and 120 - Ac- 
counts demanded - Death ol agent _ Suit against 
his legal representatives-Article which applies. 

Where there is a demand and refusal to r- nder ao- 
coum by the agent a suit brought against bis leg.l re¬ 
presentative alter his demise is a suit governed by 
Art. 89 and Dot by Art. 120 : 25 All. 55 and 31 All. 
429, Diss’tif. [Para 12] 

Anno. Limitation Act, Art. 89, N. 10 ; Art. 120, 
N. 19. 

(g) Limitation Act (1908). Art. 89 - Suit ior ac¬ 
counts against legal rep e-entative oi agent, ii lies. 

The Limitation Act classifies euits aoc rdmg to their 
“description.” Therefore, a eoit of the description re¬ 


ferred to in Art. 89 may be brought against the legal 
representative of the agent aB well as against the agent 
himself: 25 All. 55 and 16 I. C. 742 (Cal.), Dissent. 

[Para 13] 

Anno. LimitationAct, Art. 89, N. 10. 

(h) Limitation Act (1908), Arts. 62 and 89 — Re¬ 
covery oi money—Suit against legal representative 
oi agent—Applicability of article. 

A suit brought against the legal representative of an 
agent for recovery of a definite sum only is governed 
by Art. 62 and not by Art. 89. [Para 14] 

Anno. Limitation Aot, Art. 62, N. 11 ; Art. 89, 
N. 10. 

Birendra Kumar De — for Appellants. 

Tapendra Kumar Pal — for Respondent 1. 

Judgment—This appeal by the plaintiffs is 
against the decision of the Subordinate Judge 
of Jessore dated 24th December 1943 in a suit for 
recovery of a sum of Rs. 2225-15-9 from the de¬ 
fendants and in the beading of the plaint it has 
been stated to be Account Suit Mo. 16 of 1942 


bnt from the prayer in the plaint it is dear that 
it is a simple suit for reoovery of tbe sum men¬ 
tioned above. 

[ 2 ] The plaintiffs’ case is a simple one. Ac¬ 
cording to them, late Babu Jnanada Sankar 
Da3 Gupta, predecessor of the defendants, was 
appointed as law agent of the plaintiffs at Gopal- 
ganj in the district of Faridpnr on 2nd January 
1926. Jnanada Babu was also the pleader for the 
plaintiffs’ estate at Gopalganj. Jnanada Baba 
acted as law agent till his death on lath Magh 
1346 B. S., corresponding to 26th January 1939. 
The duties of Jnanada Babu included the looking 
after all litigations on behalf of the plaintiffs’ 
estate, sending the money realised to Sadar at 
Hatbaria, despatching a copy of the Rokor every 
month and submitting acoounts from time to 
time. Jnanada Babu rendered accounts partially 
for the year 1339 B. 8., but did not render any 
accounts from the year 1340 B. 8. After his 
death, the plaintiffs could not get all the papers, 
bat from the papers received by them, they laid 
the claim in the present suit at R9.2225-16-9 after 
deducting the amount that was due to Jnanada 
Babu, on account of his bills. The plaintiffs 
allege that Jnanada Babu by bis neglect of duty, 
mal-feasance and non-feasance, has caused loss 
to the plaintiffs’ estate and the defendants, whe 
are his heirs, are bound to compensate for the 
loss to the extent of the assets left by Jnanada 
Babu in their hands. This suit has been meti- 
tuted on 26th January 1942 as 25th January 1943 


t9 a Sunday. 

[3] Defendant 2 filed a written statement in 
9 suit but did not appear at the trial. Tbe 
her defendants 1 and 3 to 7 contested the suit 
filing a written statement. The defendants 
□tend that the suit is not maintainable as it 
virtually a suit for aocoonts and that it is 
trred by limitation. The defendants farther 
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contend that the plaintiffs have withheld neces. 
8ary papers and bo the suit was Dot maintain, 
able. The defendants denied that Jnanada 
Baba was guilty of neglect of doty, misappro. 
priation, etc., and contended that if all the 
papers were produced, it would be found that 
the plaintiff’s estate wa3 indebted to Jnanada 
Babu. 

[4] The learned Mun3if, Sadar Jessore, held 
that it was not an account suit at all but a suit 
for reoovery of a specified sum of money and 
so the suit was maintainable and that the suit 
was brought within 3 years of the death of 
Jnanada Babu, so was within time and Art. 115, 
Limitation Act applied to the case; and that the 
plaintiffs would be entitled to recover a sum of 
Rs. 1069-8-6 and corresponding coats from out 
of the assets of Jnanada Sankar Das Gupta in 
the hands of the defendanta and the plaintiffs* 
suit wa3 decreed in part, There was an appeal 
by the defendants and oro93-objection by the 
•plaintiffs in the Court of the District Judge of 
Jessore and the Learned Subordinate Judge of 
Jessore, who has heard the same, in a judgment 
whioh is remarkable for its lucidity, bad held 
that the plaintiffs will be entitled to a deoree 
for B9. 762-4-6 only, but the learned Subordinate 
Judge has held that Art. 62 , Limitation Act, 
applies to the case and as regards the claim under 
“Muktear Sherista" it ia governed by that 
article and ia barred beoause it is the common 
ground of both parties that all those moneyB 
were received prior to 7th Aswin 1315 B. 8. cor¬ 
responding to 24 th September 1938, whioh was 
dearly beyond 3 years of the institution of the 
suit. The learned Subordinate Judge has fur. 
fcher held that as regards the claim of the plain, 
tiff under “ account Sherista" that i9 also barred 
by limitation on the facts beoause the date of 
demand for account and refusal is beyond three 
years of the suit and is, therefore, barred by 
limitation, either under Art. 62 or 89, Limita. 
tion Aot and Art. 116, Limitation Aot is not at 
all applicable. The learned Subordinate Judge 
bas found also that there is no substanoe in the 
cross objection of the plaintiffs because in his 
view it ia also barred by limitation under 
Art. 63, Limitation Aot, and in the result he has 
dismissed the plaintiffs' suit in entirety. 

[6] The plaintiffs are the appellants here and 
their learned advocate Mr. B. K. Da made it 
quite dear at the opening that his olients would 
be satisfied with a deoree for Bs. 768-4-6 only as 
found by the learned Subordinate Judge and he 
contended that the learned Subordinate Judge 
waa wrong in hie decision on the question of 
limitation and aooording to Mr. De the article 
applicable to the case wa9 either Art. 116 or 
Art. 120 , Limitation Act. Mr. De in Bupport of 


his argument referred to the case of Kumeda 
Charan Bala v. Ashutosh Chattopadhya, 17 
C. W. N. 6 : (16 I.C. 742) and incidentally to the 
case of Bindraban Behan v. Jamuna Kunwar, 
25 ALL. 55 : (1902 A. W. N. 19l). Mr. Tapendra 
Kumar Pal for defendants-respondents raised 
two contentions in supporting the decree of the 
learned Subordinate Judge, firstly, that the pre¬ 
sent suit was not maintainable and secondly, 
that the suit was barred by limitation either 
under Art. 62 or 89, Limitation Act, and he cited 
before me the caseB of Barnhart Eapali v. 
Rohini Kanta, 35 C. L. J. SSO : (a.I.B. (9) 1922 
Cal. 499) and Rameswar Singh v. Narendra- 
nath Das, A.I.B. ( 10 ) 1923 Pat. 259 : 71 I. C. 916. 

[6] Let me first ooneider the second conten¬ 
tion of the learned advocate for the respondent 
a9 to the maintainability of the suit. The learn¬ 
ed advocate says that the suit has been describ¬ 
ed in the cause title as an aocount suit and is 
in essence a suit for accounts against the legal 
representatives of a deceased agent, hence it is 
not maintainable. 

[7] It ia not disputed that Jnanada was an 
agent and he was liable for accounts. Seotion 213, 
Contract Aot, provides that an agent is bound to 
render account to his principal on demand and 
this duty will be enforced by following in the 
bands of the agent the properties representing 
the money for which he ought to have accounted, 
and the liability to account is irrespective of 
any express oontraot to that effect. It is well 
settled on principle that the liability of an agent 
is personal and the deoeased agent’s legal repre¬ 
sentatives cannot be required to render accounts 
in the same sense in whioh the agent himself 
might have been called upon to do. The rea¬ 
eon eeem9 to me that the legal representa¬ 
tives of the deoeased cannot be required to 
discharge the duty to explain matters of which 
they have no personal knowledge and they 
oannot assist the principal in the investigation 
of the management of bis estate of whioh they 
are wholly ignorant and they cannot be asked to 
do that whioh does not lie within their power 
and they should not be requited to do something 
whioh is impossible. The rights and remedies of 
the principal against the agent and on the death 
of the agent against his representatives are not 
identical and thi9 is supported by the view taken 
by Wilson J. in Lawless v. Calcutta L. <6 
S. Co., 7 oal. 627. A suit for aocount will lie if 
the defendant is under an obligation to aocount 
and an obligation to account arises only (i) if the 
person upon whom the obligation is sought to be 
imposed mnat have received some kind o! pro¬ 
perty not belonging to himself, (ii) that the 
person seeking to impose the liability must be 
the owner or must have some title to that pro- 
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.perty as would enable him to recover it, (iii) 
that the defendant must have received the pro 
perry in his possession and control and (iv) 
there must be fiduciary relationship between the 
plaintiff and the defendant. Now the lfgal repre- 
isentative of an agent doe3 not stand in a 
'fiduciary relationship. So a suit for account is 
not maintainable. Monmothanath Bose v. 
Basanta Kumar Bose MitlUcJ:. 22 all. 332 : 
(1900 A. tv. N. 98) is a case by a ward for 
accounts against bis guardian during his guardian¬ 
ship. Kumeia Charan Bala v. Ashutosh 
Chattopadhya , 17 C. VT. N. 5 :16 0. L. J. 2S2 : 
(16 r. o. 742). is a suit by principal against legal 
representatives of an agent, Nobm Chandra v. 
Chandra Madhab, 44 cal. 1 : (A I. B. (3) 1916 
p. C 148) and B>r Bikram Ktshore v. Jadab 
Chandra , 40. C w. N. 245 : (A- I. R. ( 22 ) 1935 
Cal. 817). are suits by principal's legal representa¬ 
tive against the agent, and Srish Chandra v. 
Supprovat Chandra, 44 C. W. N. 304 : (a. I. E. 
(27) 1940 Cal. 337), and Amiya Krishna v. 
Dtbendra Lai, 46 c. W. N. 865, the former is a 
suit against a trustee and the latter by a co¬ 
trustee against legal representative of his co- 
trustee. 

[8] Then the question arises what is the remedy 
of the principal against the representatives of the 
agent. It is not at all tenable that the estate of 
the agent, who has not tendered accounts to his 
principal, escapes all liability in the bands of 
his representatives. It is equally well-settled 
that the remedy of principal in a case of this 
'description i3 to sue the representatives of the 
agent for any losses he may have suffered by 
reason of the negligence, misconduct, misfeasance 
or mal.feasance of his agent; in other words, the 
Buit is not one for accounts strictly so-called but 
a suit for money payable by the representatives 
of the agent out of his as3et3 in their hands. The 
contention that the liability i3 personal and has 
expired, on the deash of the agent is not well 
founded. A suit for recovery of the money mis¬ 
appropriated by a trustee or agent will lie 
against the legal representatives of the agent 
and in each a Euit the decree will be against the 
assets of the deceased agent or trustee. A suit 
for recovery of a specified sum of money, 
however, does not assume the character of a suit 
for accounts merely because in the determina¬ 
tion of the question in controversy accounts may 
have to be examined. The sole foundation for a 
suit for account is the obligation to account and 
where that does not exist, the suit for money 
cannot be regarded as a suit for accounts. 
Kshetranath Banerjee v. Kaltdasi Dasi, 27 
C. L. J. 96 : (A. I. B. (5) 1918 cal. 1037). The 
law is well settled cow that a case of this des 
cription is maintainable by the principal against 
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the agent's legal representatives. Bindraban 
Bahari v. Jamuna Kumar, 25 ALL. 55 : (1902 
A. w n. 191); Kumeda Charan Bala v. 
Ashutosh Chattopadhya, 17 C. tv. n 5 : 16 C. L. J. 
2 S2 Sashi Sekhareswar Roy v. Hajirannessa 
Bibi, 2S C. L. J. 492 : (A. I. R. (5) 1918 Cal. 276); 
Bamesicar Singh Bahadur v. Narendra Nath 
Das, a. I. R. (fo) 1923 pat. 259 : 71 I. c 916 and 
Sree Amiya Krishna v. Dtbendra Lai, 45 
C. \Y. N. 865. 

[9] In the light of these principles the plaint in 
this case has to b9 examined. I may say at the 
outset that both the Courts below have come tc 
the right conclusion that the present suit is not- 
a suit for accounts bat one for recovery of 
money against the legal representatives of the 
asent Jnanada Babu. The plaint consists of 
10 paras and the first prayer is for a decree for a 
sum of Bs. 2225-15-9 only with costs and the 
Eecond prayer i3 for general or other relief. The 
plaiDt states bow the sum claimed in the suit 
ba3 been arrived at. So on a reading of the 
plaint one come3 to the only conclusion that it 
is a euit for recovery of money and not ior 
accounts. It is true that the 6uit has been describ¬ 
ed at the heading as an account suit and this 
appears to me, as ba9 been pointed out by the 
trial Court, that it i3 a mistake which has been 
committed by the office of that Court. In con- 
struing the plaint, I must look to the substance 
and not to the form. I hold that this is not an 
account suit at all but a suit for recovery of 
money. So the first branch of argument of Mr. 
Pal on his second contention fails. As regards 
the Eecond branch of the argumtnt of Mr. Pal 
on his second contention, I have already point¬ 
ed out the law on the subject and the principle 
governing a case like the present one instituted 
by the principal against the legal representatives 
of his agent and I hold that this suit for 
recovery of a specified sum of money against 
the representatives of the deoeased agent and for 
a decree to recover the said sum from out of 
the assets of the agent Jnanada Baba in the 
hands of the defendants is maintainable. So the 
second branch of the second contention of Mr. 
Pal is not well-founded and iB without any 
substance. 

[ 10 ] The main question, whioh has been seri¬ 
ously argued by the learned advooates of both 
parties, is the question of limitation. In the fac-s 
of this case and in view of the findings, I am 
clearly of opinion, that the learned Subordinate 
Judge has arrived at a right conclusion, and 1 
am unable to give effect to the contention of 
Mr. B. K. De for appellants and I hold that 
Mr. Tapendra Kumar Pal, advocate for the 
respondent, is right in his contention that the 
suit is governed by Art. 62, Limitation Act. L 
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may point out at the beginning that there ha9 
been divergence of judicial opinion in different 
and same High Courts on the point whether in 
a oase like the present, Art. 62 or 39 will 
apply or as contended by Ur. De Art. 115 or 
120 , Limitation Aot will apply. In determining 
this question of limitation, one will have to 
keep in view the definition of "defendant” in 
the Limitation Act which is in 8. 2 (4) and it is 
in the following terms :—“ ‘Defencant’ includes 
any person from or through whom a defendant 
derives his liability to be sued.” I shall have 
to keep in view also the language in Arts. 62, 
89, 116 and 120 , Limitation Act, which are as 
follows: 

Article 62: 

For money payable Three When the money is 
by the defendant to years, received, 
the plaintiff for money 
received by the defen¬ 
dant for the plaintiff's 
use. 

Article 89: 

By a principal Three When the account is 
against his agent for years, during the continuance 
moveable property re- of the agenoy, demaod- 

ceived by the latter ed and refused or, 

and not accounted for. where no suoh demand 

is made, when the 
agenoy terminates. 

Article 115: 

For compensation Three When the contraot 
for the breach of any years. Is broken, or (where 
contract, express or there are euoceasive 

implied, not in writing breaobes) when the 

registered and herein breaoh In respect of 

specially provided for. whioh the suit is insti¬ 

tuted ocoura, or (where 
the breaoh is continu¬ 
ing) when it ceases. 

Article 120: 

Suit for whioh no Six When the right to 
period of limitation is years, sue accrues, 
provided elsewhere in 
this eohednle. 

[ll] To decide the point of limitation, I Bball 
have to recapitulate certain faot9. Jnanada 
Baba, predecessor of the defendants, waB the 
law agent of the plaintiffs from 2nd January 
1926 till his death on lath Magb 1846 B. S. 
corresponding to seth January 1989. It is also 
an admitted faot that Jnanada Babu rendered 
accounts to the plaintiff partially for the year 
1839 B. 8., and the present suit was for reoovery 
of a sum of rs. 2 , 220 - 16.9 from the defendants, 
the heirs and legal representatives of Jnanada 
Babu. The present suit has been filed on 26 th 
January 1942 aB 96th January 1942 was a Sun¬ 
day. It is oommon ground between the parties 
and also found by the learned Subordinate Judge 
that all the money that is claimed by the plain¬ 
tiffs under the Muktear Shmsta was received 
by Jnanada Babu prior to 7th Aswin 1846 B. s. 
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corresponding to 24th September 1938. The 
learned Subordinate Judge says as follows : 

“It ia in evidence in this case that demands were 
made from Jnanada Babu daring his life-time for a 
sum of Re. 2,226 entered in the rckar Ex. 2Z (17), 
There can, therefore, be no doubt that the cause of 
action arose with effect from the date of this demand, 
whioh was made prior to the death of Jnanada Babu, 
Even if it was made one day before the death of 
Jnanada Babu, the suit would be barred. 1 foand that 
the disregard made by Jnanada Babu of the demand 
amounted to his refusal. I find therefore, that the 
plaintiffs’ olaim under the account Sherieta is also 
barred by limitation. In this case the broach occurred 
at the time when the domand was made and the de¬ 
mand was not satisfied.” 

[ 12 ] The contention of Mr. De for the appel- 
Iant is that Art. 116 applies as held in the cass 
of Kumeda Charan v. Ashutosh Chattopadhya, 
17 C. w. n. 6 : 16 or. L. J. 282 or Art. 120 ap. 
plies SB held in Brindraban Behari v. Jamuna 
Eunwar, £6 ALL. 65 : (1902 A. W. N. 191). The 
reason of Mr De is that the oause of action 
arose on the death of Jnanada Babu on 26 th 
January 1939 and this is a suit within 3 years 
from that date, so Art. 116 applies and the 
plaintiffs’ olaim is not barred by limitation. In 
that respeot Mr. De is in a serious difficulty be¬ 
cause it has been found by the Court of faot 
that there was demand and refosal daring the 
lifetime of Jnanada Baba and so plaintiffs' 
Bait is barred by limitation. It is oorreot on 
prinoiple as has been pointed out by their 
Lordships of the Judioial Committee in Bari- 
nath Chatterjee v. Mothoor Mohun, 20 I. A. 
183 : (21 Cal. 8 P. o.) and Khurulal v. Gobind 
Krishna, 38 I. A. 87 : (33 ALL. 366 P. 0.) that 
the intention of the law of limitation is not to 
give a right where there is not one, bat to 
interpose a bar, after a certain period, to a suit 
to enforoe an existing right It is equally set¬ 
tled that when a oause of aotion accrues and 
limitation once commences to flow it will not 
cease to flow. Here, in the present case, the find¬ 
ing is that there has been a demand on 24th 
September 1938 and there was refusal during 
the lifetime of Jnanada Babu and if that refu¬ 
sal was even one day before his death the suit 
would be barred even under Art. 116, Limita¬ 
tion Aot. The only other argument of Mr. De is 
that Art. 120 , Limitation Aot, applies. But I do 
not find any reason how this artiole is applica¬ 
ble when there are other artioles governing a 
oase like this. Mr. De’s other branoh of argu¬ 
ment is that Art. 89 does not apply as the suit 
is not against the agent but against his repre. 
sentatives. But I cannot uphold this contention. 
The oause of aotion here began not on the death 
of the agent on 26th January 1939 but on 24th Sep. 
tember 1938 when there wa9 demand and refusal, 
as found by the lower appellate Court and that 
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finding is binding on me in second appeal, hence 
in any view the suit is beyond three years. 
The case of Bindraban Behari v. Jamuna 
Kunwar, 25 ALL. 55 : (1902 A. W. N. 19l), is 
cited. That was a suit by the plaintiff against 
the sons of a pleader, who collected plaintiff’s 
money. There it was argued that Art. 62 or 
Art. 89 applied but that contention of the plain- 
tiff was overruled on the ground that the suit 
was not against the pleader but as against the 
pleader’s representative, and th9 right to sue 
did not accrue when the money was receiv¬ 
ed by the pleader but when it was received by 
the son and on the death of the pleader, and as 
the suit was within six years of the receipt of 
money by the father it was in time. This case 
in r^y opinion ha3 not been correctly decided 
and 1 •ffco way can Art. 120 be applicable as there 
are other articles in the Act, applicable to that 
class of oases. In that case the definition of ‘de¬ 
fendant’ in s. 2 U), Limitation Act, has been 
overlooked. According to the definition the de¬ 
fendant inoludes any person from or through 
whom a defendant derives his liability to be sued. 
To the similar effect is also the decision of Rao 
Girraj Singh v. Rani Raghutir Kunwar, 31 
ALL. 429 : (2 I. C. 118), and that was a suit 
against the son9 and grandsons of the agent 
and it was held that Art. 120 applied. There 
also the definition of defendant in S. 2 (4), Li¬ 
mitation Act, was overlooked. The case of Bin¬ 
draban Behari v. Jamuna Kunwar, 26 ALL. 
56 : (1902 A. W. N. 191), has been dissented from 
in Parthasarthi Appa Rao v. Subba Rao, 60 
Mad. 249 : (A, I. R. (14) 1927 Mad. 167) and in 
Ramhari Kapali v. Rohini Kanta, 35 0 . L. J. 
S30:(a.I.R. (9) 1922 Cal, 499) and the case of Rao 
Girraj Singh v. Rani Raghubir Kunwar, 31 
ALL. 429 : (2 I. C. 118), has been dissented from 
in the case of Deorao Zolba v. Laxman- 
Singh, I. L. R. (1943) Nag. 470 : (A. I. B. (30) 
1943 Nag. 227) and I respectfully agree with the 
aforesaid decisions of the Caloutta, Madras and 
Nagpur High Courts. The decision of the Cal¬ 
cutta, Madras and Nagpur High Courts seems 
to be in accordance with well-established prin¬ 
ciples. 

[13] Now if the principal sues his agent duri- 
ing latters’ life-time after the termination of 
the agency, or when the accounts are demanded 
and refused and the defendant agent dies during 
the pendenoy of that litigation, then the suit 
could be continued against the legal represen¬ 
tatives. The next position is where the agent 
dies after the termination of the agenoy or 
where there is a demand and refusal in the 
agent's life-time. In that event the cause of ac- 
tion will accrue during agent's life-time and 
limitation once having commenced to run will 
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not cease to run by reason of the death of the 
agent. In that event, the agent’s representatives 
can bs sued after his death because the causa 
of action cannot alter by reason of the agent hav¬ 
ing died. The third position is where the agenoy 
terminates on the death of the agent. I find no 
reason why the rule should be different in this 
case. Again when the case is looked at the other 
way round, there i3 no doubt as to what the 
law is because as has been pointed out by their 
Lordships of the Privy Council in the oise of 
Nobin Chandra v. Chandra Maihab, 44 Cal. 
1 : (a. I. R. (3) 1916 p. o. 148) and Bir Bikram 
Kishore v. Jadab Chandra, 40 C. \V. N. 245 : 
(a. I. R. (22) 1936 Cal. 817), where it has been 
held that the suit by the principal’s legal repre¬ 
sentatives is governed by Art. 89, Limitation 
Act. Though it is a converse case, to the present 
one, the principle appears to me to apply. The 
oases where Art. 89 has been applied as against 
the legal representatives of the agent are nume¬ 
rous and I may mention Parthasarathi Appa 
Rao v. Subba Rao, 60 Mad. 249 : (a. I R. (14) 
1927 Mad. 167), where reasons given in the case 
of Kumeda Charan v. Ashutosh Chatlopaihya, 
17 0. w. N. 5:16 0. L. J. 282, have been consi¬ 
dered and have not been followed. The decision 
in the case of Parthasarathi Appa Rao v. Su¬ 
bba Rao, 50 Mad. 249 : (A. I. R. (14) 1927 Mad. 
167), ha3 been followed in the case of Bir Bik¬ 
ram Kishore v. Jadav Chandra, 40 o. w. N. 
245 : (A. I. R. (22) 1935 Cal. 817), where it has 
been held that Art. 89, Limitation Aot, applies 
to a suit for acoounts brought by the principal 
against hie agent os also to a suit brought by 
the legal representative of the principal against 
his agent. That Art. 89 applies to suit by a prin¬ 
cipal against the legal representatives of the 
agent has also been held in the oase of Ueorao 
Zolba v. Laxmansingh Bama, I. L. R. (1949) 
Nag. 470 : (A. I. R. (301 1913 Nag. 227), Mt. Pi- 
ari v. Kashi Prasad, 23 Luok. 65 : (A. I. R. 
(36) 1949 Oadh 61) and Ranmwar Singh v. 
Narendranath Das, A. I. R (10) 1923 Pat. 259 : 
71 I. 0. 916. I respectfully agree with the afore- 
said deoision and do not agree with the decision 
in Kumeda Chandra Bala v. Ashutosh Chat, 
topadhya, 17 C. w N. 5 : 16 C. L. J. 282 for the 
reason that case overlooks the definition of 
‘defendant’ in 8. 2 (4), Limitation Aot. More¬ 
over, as I have said that in the present suit the 
cause of action arose before the death of Jna- 
nada Babu and so the present euit filed on 26 th 
January 1942 is clearly barred by three years rule 
of limitation in Art. 89, Limitation Aot. In 
this connection I may refer to a passage in 
Brindaban Behari v. Jamuna Kunwar. 95 ALL. 
65 at p. 53 : (1902 A. W. N. I9l), where it has 
been held that a fresh cause of aotion arose 
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upon the death of the father, that the aait 
against the song would not fall under Art. 89, 
Limitation Act, because the suit was not against 
the agent bat agaioet his legal representative. 
With all respect, I muet dissent from the view 
and it can be pointed oat that the Limitation 
Act classifies suits according to their 'description’ 
and that a suit of the description referred to in 
Art. 89 may be brought against the legal repre. 
eentative of the agent as well a3 against the 
agent himself. The case of Kumeda Charan 
Bala v. Ashutosh, 17 o. w. N. 6 : (16 r. c. 742), 
is based on the case reported in Bmdraban v. 
Jamuna Kunwar, 25 all. 55 : (1802 A. w. n. 
191), and as I dissent from that decision, I res¬ 
pectfully also disagree with the deoision in 
Kumeda Charan Bala v. Ashutosh, 17 0 . w. n. 
6 : (i6 L 0.742), cited above. 

[l4] Then only one other question remains, 
namely, whether Art. 89 applies to this oase or 
Art. 62 applies. My answer i9 that Art. 62 app¬ 
lies beoause the suit here is one for recovery of 
money only from the legal representatives and 
in this view I am supported by the decision of 
Bamhari Kapili v. Bohini Kanta, 35 0. L. 
J. 330 : (a. i. r. (9) 1922 cal. 499) and the case 
of Bameswar Singh v. Narendra Nath Das, 
A. I. a. (10) 1923 Pat. 259 :7i I. o. 916 and res¬ 
pectfully following the said decisions I hold that 
the present suit is governed by Art. 62, Limita. 
|tion Act, and in that view I find that the pre. 
sent suit of the plaintiffs is dearly barred by 
limitation. 

fid As the only contention of Mr. De for the 
appellants fails, the result is that this appeal is 
dismissed. In the circumstances of this case I 
direot that the parties will bear their own co 3 ts 
upto this Court. Leave asked for and is refused. 

V,3,B ’ Appeal dismissed. 


A. I. R. (87) 1930 Dacca 19 [C . N. 8.) 

Ellis and Ibpahani JJ. 

Sashi Bhusan Das — Petitioner v. The 
Crown. 


Ori. Miso. Ca»e No. 47 of 1949. D/- 2 - 12 - 1949 . 

Criminal P. C. (1898), S. 498 - Sessions Judge 
directing that accused was to remain on bail as be¬ 
fore-Magistrate avoiding or circumventing order 
—Contempt—Contempt of Courts Act (1926), S, 1 , 

Where a Sessions Judge directs that the accused was 
to remain on tall as before, the Magistrate is not juu- 
ttfled in enhancing the bail or In demanding a fresh 
ball bond, to do so Is to avoid or oircumveot the order 
ol the superior Court whioh amounts to a oontempt of 

[Paras 2, 5 and 7] 

AcJ&l.N.'fc S - 49 ®' N ' 84 ! Con,6m P‘ of Coarta 

T ? n n?h Talu}< £. r ~ ^ ; 8. Altai, Deputy 

L tgal Bmcnbranctr—for the Crown, V 


Ellis J. — In this matter tha Court was 
moved by Babu Sashi Bhusan Das, a pleader, 
ordinarily practising in Gaibandha in the dis¬ 
trict of Rangpnr, who appeared in person. He 
filed a petition whioh, stripped of all its offensive 
irrelevancies, charged 2 Magistrates of Gaibandha 
—Mr. M. A. Muttalib, Sub-divisional Magistrate, 
and Mr. R. A. Khan a Lawyer Magistrate of 
Gaibandha, with contempt of the Sessions Court 
at RaDgpur. On bis petition a Rule wa3 issued 
on each of the Magistrates to show cause why 
proceedings should not be taken against them 
for contempt of Court. The relevant records 
were called for. 

[ 2 l We propose to deal first of all with the 
case of the Sab-divisional Magistrate, Mr. 
M. A. Muttalib, and the relevant record in his 
case is Ori. case No. 1039 of 1948 which wd? ins¬ 
tituted on a complaint filed on 18-10-1948. The 
complainant was one Surendra Nath Chakra, 
barty, and on his complaint and after his exa- 
ruination on solemn affirmation Mr. M. A. 
Muttalib issued warrants of arrest under 8. 406 , 
Penal Code, against 3 persons, Jagabandha 
Saha, Jagat Behari Saba and Nikunja Behari 
Saha. On 20 10-1948, Jagabandha Saha and Ni. 
knnja Behari Saha both appeared in the Court of 
the District Magistrate and, in the absence on 
tour of the Distriot Magistrate, Mr. P. Azim 
acting on his behalf directed that they were to 
appear before the S. D. 0-, Gaibandha on 16 - 11 - 
1948 furnishing bail of Rs. 300 eaoh. On 25-10- 
1948, Jagat Hari appeared before the Distriot 
Magistrate and the order in his oase was : 

“Let him appear before 8. D. 0., Gaibandha on 16- 
11-1948. He may give bail of Bi. 300. Send papers to 
tho 8. D. 0/ 

On 26-10-1948, Jagat Behari appeared before 
Mr Muttalib who recorded the following order : 

“Seen the order of the learned D. M. Accu'ed Jagat 

IfsOO ™ Sy ftPPear ° D 16 - U ’ 1948 on » bail of 

As is not unusual in oases under S. 406 , Penal 
Code, the petitioners moved the Sessions Judge 
to have the proceedings against them quashed. 
It appears that one of them, Jagat Behari was 
acting on behalf of the others. The learned Ses- 
stone Judge on 11-12-1948 passed an order de 
olining to make a reference to this Court and 
directing that the petitioner was to remain on 
bail aB before as granted by the D. M. In spite 
of this .order, on 16-1-1949 when the accused 
again appeared before Mr. Muttalib, the Sub- 
divisional Magistrate, he stepped up the bail 
from rs. 800 to Rs. eooo, and called upon the 
aoensed to find bail to that amount. 

[8] At first the learned Magistrate showed 
oause in a written petition in which he argued 
with sophiatio equivocation, nnworthy of one in 
his position, that the words “on bail as before" 
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did not mean “on the same amount of bail as 
before’’ and so he wa3 justified in enhancing the 
bail from Rs. 300 to Rs. 5000. Subsequently, 
better thoughts prevailed and the learned Magis¬ 
trate admitted hi3 error and tendered an uncon- 
ditional apology. 

[ 4 ] The nest case is the case of Mr. R. A. 

Khan, Lawyer Magistrate of Gaibandha. The 
case in which he is concerned is G. R. Case 
No. S27 of 1913 pending in this Court. The ac¬ 
cused in that case one Khiohiruddin was before 
the S. D. O. Mr. Mutfcalib in custody on 12 - 12 - 
191S. A bail petition was moved and the learned 
Sub-divisional Magistrate directed' that pending 
a further report from the investigating officer 
the accused could be released on bail of Rs. 100 . 

On the next date, 15-12-1948 a charge-sheet was 
received against Khicbiruddin under S. 379, 

Penal Code, and Mr. Muttalib transferred the 
caBe to Mr. R. A. Khan, Lawyer Magistrate for 
disposal. When the oase went before this Ma- 
gistrate, he was obviously firmly of opinion 
that the aocused should not be allowed bail, re¬ 
jected a petition asking for him to be enlarged 
on bail and sent him to hajat. The Magis¬ 
trate was clearly annoyed when the accused 
went to the Sessions Judge and obtained from 
the Sessions Judge an order releasing him on 
bail on certain conditions. The Magistrate’s ir¬ 
ritation is to be seen in his order of 6-6-1949, in 
whioh he oomments on the faot that acoussd 
was a pickpocket having a previous conviction, 
and that though his Court did not grant bail to 
the acoueed, the learned Sessions Judge had 
granted bail. The learned Magistrate would do 
well in his orders to avoid any oritioism, either 
express or implied, of his superior Court. 

[ 5 ] This, however, is not the worst. The ac¬ 
cused once more moved the learned Sessions 
Judge and obtained from the Sessions Judge on 
2-7-1249 an order upsetting the order of the 
Magistrate cancelling bail. The order of the 
learned Sessions Judge is in the following lang¬ 
uage: 

.. ,—->«■:« END 
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“I do not consider In the ciroamstancea stated that) 
the bail should be cancelled. The petitioner will conti-J 
nne on the same bail as before ” 

This order is dated 2-7-1949. Two days later 
when the case came up befor Mr. R. A. Khan 1 
again, he recorded the following order : 

“Seen the order of the learned Court of Session. 

The accused will continue on the same bail as before. K 
The accused, therefore, may find a fresh bail bond of M 
the same amount and nature as before — in default to \ 
hajat to the date fixed.” 

It only needs to be added that the fresh bail 
bond was at first rejected on the ground that 
the surety wa3 unfit, and the Magistrate told 
the Court Sub-Inspector to take necessary steps 
to move the Sessions Judge to have the bail 
cancelled. 

[6] Mr. R. A. Khan submitted an expla¬ 
nation of bis conduct. After matching the 
petitioner in his offensive Irrelevanoies, the Ma¬ 
gistrate argues on his own behalf that the words 
“in the same bail a9 before’’ do not mean “on 
the same bail bond as before,” and, therefore, 

he was entitled to demand, and if he thought fit i 
to rejeot another bail bond. We can only des¬ 
cribe this argument as a piece of pettifogging , 
chicanery unworthy of any Magistrate. Mr. Khan 
bad subsequently seoond and better thoughts 
and submitted an unqualified apology. / 

[7] In these circumstances we accept the 

apologies and discharge the Rules with an ex- % 
pression of our grave disapproval of the oonduot V 

of the two Magistrates concerned. We trust thatl ’ 
in future these Magistrates will loyally carry 

out the orders of their superior Court and notl I 
soek either to avoid or ciroumvent them. 

[8] Let a copy of this judgment be sent to 1 
the Chief 8eoretary to the Government of East 
Bengal with the observation that in our opinion 

it is undesirable that the two Magistrates con¬ 
cerned shall remain in the same district as the 
Sessions Judge whose orders they have flouted. 

[ 9 ] Espahani J.—I agree. 

y ft g Rules discharged. 
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